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CURRENT TOPICS. 

LAWYER, just returned from Washington, 
vt writes to us reprehending our recent remarks 
on Mr, Justice Hunt... He also embraces the oppor- 
tunity to eulogize Mr. Justice Matthews, and defend 
his appointment. This last topic is no longer of any 
public interest or importance. We have not written 
a word of objection against him since his confirma- 
Our correspondent finds the text for his dis- 
course in the accusation that we were uncivil in 
speaking of him as ‘‘ Mr. Matthews.” A more care- 
ful reading of our paragraph will show our corre- 
spondent that we did not speak of him with that 
style, but that the offensive phrase was quoted and 
purported to be quoted from the Times, This is a 
matter of small importance to the public, and we 
allade to it now only to point the fallibility of 
critics, for on the following pages of his letter our 
correspondent himself twice speaks of Mr. Justice 
Matthews as plain ‘‘ Matthews”! Of Mr. Justice 
Hunt as ‘‘ Hunt”! And even of the chief justice, 
as ‘* Waite”! And this a communication de- 
sigued for the public eyes 
seems a little ‘‘ under the weather.” 


tion. 


in 


In regard to Mr. Justice Hunt’s late judicial ac- 
tion, adversely commented on by the Zimes, our 
correspondent writes: ‘‘It was not a question that 
was heard in open court. It was merely an applica- 
tion by an appellant to be permitted to substitute 
for certain bonds it had deposited in court as secur- 
ity, certain other bonds of the same kind and 
amount, but of different numbers. It was a motion 
to which there could be no reasonable objection, but 
Justice Matthews could not pass upon it, because he 
had been of counsel. Justice Hunt, though physi- 
cally weak since January, 1879, has ample mental 
power to do any simple single judicial act. He was 


perfectly competent to sit with his brethren when 
in the consultation room they took up and decided 
He has indeed performed more im- 
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that motion. 





! The physician himself | 











portant judicial work since his illness began.” 
This explanation of course takes off the edge of 
the Times’ criticism, but it emphasizes the vice of 
Mr. Justice Hunt’s position — not only unfair to the 
public, but easily liable to injurious misconstruc- 
tion. 


Our correspondent thinks ‘‘it is idle to de- 
nounce” Mr. Justice Hunt. ‘‘He is not to blame 
for having had a severe stroke of paralysis.” ‘“ What 
authority have you to call upon him” to resign ? 
‘*His name is on the roll of our highest judges. To 
follow him in his last sickness with denunciation 
simply because he can’t work and can’t afford to re- 
sign, is cruel and is silly.” The italics are ours. We 
conceive that we have the same right to call upon 
Mr. Hunt to resign that any other citizen has to call 
upon any other public servant to resign, when he 
has notoriously ceased to be able to do his work 
and is only waiting for the lapse of time to entitle 
him toa pension. If the Justice’s public services, 
his sickness, and the state of his private fortune 
should recommend him to congressional favor — as 
we assume they would — he would unquestionably 
receive it. If he and his friends have any doubt 
of it, what right have they to extort what they are 
conscious they could not get by favor? Although, 
as our correspondent says, Congress has not pro- 
vided for vacating the judicial office when the in- 
cumbent ceases to perform its duties, the omission 
is probably due to the improbability of any such 
contingency as the present. At all events, Con- 
gress has pretty plainly indicated its intention on 
two points: First, that the salary is for judicial 
services, and not for private sickness or misfortune; 
second, that the pension, by right, is for ten years 
of judicial service, and not for seven years of judi- 
cial service and three years of failure to discharge 
the duties, whether compulsory or voluntary. We 
have not lost sight of the sympathy due the Jus- 
tice’s misfortunes. The public would not neglect 
or forget him. THis error consists in drawing a sal- 
ary which he does not earn, and in seeking to ob- 
tain by force adverse possession of the pension which 
he distrusts the public inclination to bestow. 


In connection with our article on Obstruction of 
Sidewalks, 24 Alb. L. J. 464, should be noted the 
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recent case of Reg. v. Lewis, in the Queen’s Bench 
Division, Nov. 18, 1881. This was a prosecution 
by the mayor and corporation of Manchester for 
nuisance. The nuisance consisted in the placing in 
the windows of a shop ‘‘ photographs of statesmen 
and other eminent persons, as Mr. Gladstone and 
the late Lord Beaconsfield and bishops, sometimes 
in ludicrous attitudes or positions, with mirrors, 
colored lamps, and other similar devices,” attract- 
ing large crowds, most of them idlers, some of 
them bad characters, so that the street was ob- 
structed and persons had their pockets picked. 
The defendants were fined forty shillings each, and 
required to give bonds not to repeat the offense. 
The case is quite similar to that of the King against 
Carlile, the notorious bookseller. The Daily Tele- 
graph says of the Manchester case: ‘‘ What but 
the wonders of the shop-windows makes the great 
difference between the ordinary person brought up 
in the country and his fellow of the town?” —and 
goes on toremark: ‘‘As arule, one has as much 
book-learning as the other, but in the case of the 
latter the mind has been furnished by constant 
though unconscious gazing at the countless marvels 
of science and art every day and all day long spread 
gratuitously for his enlightenment and delectation. 
The cities of the world pour their tribute at his 
feet. Gold and gems and rich stuffs, pictures and 
furniture, curios from China and Japan, knicknacks 
from Paris, shawls from India, silks from Lyons, 
pipes from Austria and Turkey, all the choicest 
works of foreign industry invite him to a study of 
men and manners, of geography and ethnography, of 
languages and literature, and whatever is best worth 
knowing. How shall the bookseller, the print-pub- 
lisher, the goldsmith, the tailor, the haberdasher, and 
all and sundry the providers of necessaries and luxu- 
ries, find a market for their wares if every attractive 
shop-window be pitched upon as an offense against 
society ? Take the book-stalls alone, and consider 
what good they do in spreading education among 
the masses. Every poor scholar who pores over a 
twopenny book-box assists, it must be confessed, in 
forming an obstruction. Yet how often may not a 
dog’s-eared copy of ‘Law’s Serious Call’ have led a 
worldly-minded but impecunious student to the con- 
templation of human responsibilities ? How often 
may not a fugitive volume of poetry have led the 
way up Parnassus to some previously ‘ mute inglori- 
ous Milton,’ possessed of a latent spark of genius 
together with limited means? Surely it is not so 
grave an illegality as lawyers would have us believe 
for an enterprising tradesman to make his shop- 
window attractive to the passers-by. Nor is the 
offense, such as it is, of sufficiently frequent occur- 
rence that the police, in the exercise of their power 
to move the people on, might not be left to deal 
with it.” ‘‘A mirror exposed in a shop-window 
does invariably attract the attention of foot-passen- 
gers, and it is said that specimens of the fairer por- 
tion of humanity have been seen to stop before the 
fascinating object, lost in admiration of its beauti- 
ful but fugitive reflections. On the other hand, 





‘colored lamps and other similar devices’ are not 








so generally seductive.” ‘‘Even in London, as 


sumed to be the center of culture and refinement, 
retailers of photographic likenesses seem to lack 
the sense of congruity, and are thus led into the 
error of placing portraits of poets side by side with 
those of popular esthetes, and presentments of emi- 
nent divines in close juxtaposition with ladies of 
the ballet. We cannot, however, make the less to 
include the greater. Bad taste is not an offense at 
law, and we should be sorry to see the mass of shop- 
keepers rendered responsible for the indiscretion 
of a limited few who may seek to attract custom by 
displays of questionable propriety.” 


The English courts having cleared the sidewalks, 
have had their attention directed to two other nove! 
and curious questions, namely: what is the ‘‘ mouth 
of the Thames,” and whether a tame mouse in a 
cage is the subject of larceny. We get nothing as 
yet very definite on these debates, but shall un- 
doubtedly hear more of them anon. It would not 
surprise us if the mouse case went up to the House 
of Lords. At present we understand that this ani- 
mal is not the subject of larceny. The London Law 
Journal, speaking of ‘‘such small deer,” says: 
‘*They do not, like their enemy the cat, serve a 
domestic purpose; nor, like the oyster, are they 
good for food. Therefore, says the law, they may 
be stolen by all who can lay hands on them. The 
race, doubtless, do not object to this rule so long as 
they are free to rely on their own nimbleness for 
safety; but there seems a want of reciprocity in the 
situation, that when they submit to cages and are 
tamed, they should be denied the protection of civ- 
ilization. The only consolation is, that they share 
the disability with nobler animals. If the burglars 
of North London were to turn their attention to the 
Zoological Gardens, they would find nine-tenths of 
the inhabitants unprotected by the criminal law. 
The subject would seem worthy of a Parliament of 
beasts convened in the Regent’s Park, unless there 
are philanthropists with sympathies wide enough to 
embrace it.” 


The Governor has nominated Mr. William Henry 
Arnoux, of the firm of Arnoux, Ritch & Woodford, 
of the city of New York, to the vacancy on the 
bench of the Superior Court of that city, occasioned 
by the resignation of Judge Spier. Mr. Arnoux is 
in the prime of life, and has for some years held a 
leading position as an advocate in that city. He is 
a lawyer of excellent abilities, ready and various 
learning, and an aptitude for the investigation and 
discussion of legal questions as well as those of fact. 
His name has been associated with many of the 
leading cases in this State during the last decade, 
notably the Lange false imprisonment case, the 
Rollwagen will case, and the Brooklyn bridge case. 
His character is the purest and his address the most 
engaging. He has found time in the midst of a 
busy professional life to read and write on general 
legal topics, as our columns have occasionally borne 
witness, and with far more than the ordinary ac- 
quirements of the advocate he unites a considerable 
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general culture. From his learning, patience, can- 
dor, and experience, we shall look for good judicial 
results. Again we have reason to praise Governor 
Cornell’s judicial appointments, 


In spite of the Buffalo newspaper that thinks law- 
yers are having too many honors, here is a lawyer 
nominated for speaker of the Assembly. Mr. 
Charles E. Patterson, of Troy, who is serving his 
first term in the Legislature, and who last winter 
advanced to a leading post, is of middle age, a law- 
yer of exceptionally fine abilities and acquirements, 
of unimpeachable character, and of honest and in- 
dependent judgment and action. From old and 
somewhat intimate acquaintance we can commend 
his advancement as eminently fit in every point of 
view. His rapid rise in the profession, and in 
statesmanship, has verified the opinion which many 
years ago we formed of his deserts and prospects. 





The Times in its favorite role of reformer is fre- 
quently ill-informed and reckless. It seems to have 
made a grave mistake in respect to Mr. Justice 
Hunt; it has made another in respect to Justice 
Westbrook. Two libels on judges in one week are 
too many even for the Zimes. Nobody will find 
much fault with the Zimes for any thing it has a 
mind to say of Gould, Sage and Field, or other rail- 
road wreckers and stock gamblers. Whether it is 
right or wrong in the present instance does not 
much concern us so far as these men are concerned. 
But when it is asserted that the recent elevated rail- 
road transfer in the city of New York was the re- 
sult of a corrupt scheme and combination, to which 
Justice Westbrook and Attorney-General Ward 
were active parties, it behooves the Times to be 
sure it is right before it goes ahead. Of course, it 
strikes the professional mind with surprise that if 
the proceedings complained of were corrupt and 
oppressive, nobody should have appealed. Judge 
Grover said the alternative was to appeal or go 
down to the tavern and swear at the court. The 
Times chooses the latter. But why, asks the Times, 
did Attorney-General Ward, after instituting pro- 
ceedings in the city of New York, remove the base 
of operations to Ulster county, before Justice West- 
brook? Well, we suppose, for the reasons that 
have often actuated similar action in public cases — 
the natural reluctance of the city judges to be 
mixed up in city affairs, the natural preference of 
city suitors to have a judge from an outside dis- 
trict, the convenient proximity of Justice West- 
brook, and the habit of resorting to him in such 
exigencies. Nothing queer about that. Now 
what wrong has Justice Westbrook done? None 
that the Zimes can lay its finger on. To be sure 
it alleges that he held court in Jay Gould’s 
office, but this was a silly and totally un- 
founded statement. Nobody ever took Justice 
Westbrook for a fool or a reckless defier of public 
decency, and nobody who knows him beliéved for 
a moment such a statement as that. So much for 
the outside appearances. As to the merits, nobody 
but the 7imes has found any fault with the pro- 








ceedings. All parties were represented at every 
stage by the best legal talent in the city of New 
York. Nobody appeals, but the Zimes goes down 
to the tavern and swears at the court. In addition, 
the same questions have come before Judge Blatch- 
ford and the First Department General Term, and 
have been decided in just the same way. Are these 
judges all corrupt? We have not space or time to 
present a formal review of the proceedings. In- 
deed, this has been fully done by the daily press. 
We have hastily given our impressions from a some- 
what careful reading of the proceedings. We be- 
lieve the Zimes has made a serious mistake, and 
that it owes Attorney-General Ward and Justice 
Westbrook an explicit apology. Will it make it? 
Of course not. That is no part of the business of 
newspaper ‘‘reformers.’’ On the contrary, the 
Times continues blowing its own horn to the same 
false note down to date. We have read in the Times 
who owns the 7ribune, and who owns the World; 
now the question is, who owns the Times? 





NOTES OF CASES. 


N Landers v. Watertown Fire Insurance Co., New 
York Court of Appeals, Oct. 18, 1881, it is held 
that a condition avoiding a fire policy in case of 
subsequent insurance not notified to and indorsed 
by the first insurer, is broken by a subsequent in- 
surance, voidable for breach of a condition subse- 
quent, not so disclosed and indorsed. The court 
said: ‘‘The prior policy was valid when issued, 
but was avoidable by the company issuing it for 
breach of condition subsequent. But the company 
had not elected to avoid it for that reason. It was 
not certain that it would have so elected if the 
facts had been known to it. In some cases it might 
be very inequitable for a company to take advantage 
of the breach of a condition as to vacancy or in- 
crease of risk to avoid a policy originally valid, 
although the legal right so to do might be unques- 
tionable. It certainly would be competent for a 
company to waive such an objection. The first pol- 
icy was voidable only at the election of the com- 
pany. The condition was inserted for its benefit, 
but its violation did not ipso facto extinguish the 
policy. The condition in the defendant’s policy 
was inserted to protect it from the hazard of over 
insurance, and it properly required that its consent 
should be obtained to the existence of other insur- 
ance on the same property. No question arises in 
this case as to the rule in case the prior policy had 
been void in its inception by non-performance by 
the insured of a condition precedent.” This ruling 
is sustained by Carpenter v. Providence Insurance Co.. 
16 Pet. 495; Bigler v. N. Y. Cent. Ins. Co., 22 N. 
Y. 402; Jacobs v. Hq. Ins. Co., 19 Up. Can. 250, 
Allen v. Merchants’ Mutual Ins. Co., 30 La. Ann. 
1386; S. C., 31 Am. Rep. 243. But it is opposed 


to the great weight of authority. See Firemen’s 
Fire Ins. Co. v. Holt, 35 Ohio St. 189; S. C., 85 Am. 
Rep. 601; Stacey v. Franklin Ins. Co., 2 W. & 8. 506; 
Jackson v. Mass. Mut. Ins. Co.,23 Pick. 418; Thomas 
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v. Builders’ Mut. Ins. Co., 119 Mass. 121; 8S. C., 20 
Am. Rep. 317; Philbrook v. N. E. Ins. Co., 37 Me. 
137; Lindley v. Union Mut. Ins. Co., 65 id. 368; S. 
C., 20 Am. Rep. 701; Gale v. Belknap Ins. Co., 41 
N. H. 170; Gee v. Cheshire Co. Mut. Fire Ins. Co., 
55 id. 65; S. C., 20 Am. Rep. 171; Schenck v. Mer- 
cer Co. Ins. Co., 4 Zabr. 447; Sutherland v. Old Do- 
minion Ins. Co., 31 Gratt. 176; Hubbard v. Hartford 
Fire Ins. Co., 33 Towa, 325; S. C., 11 Am. Rep. 
125; Knight v. Hureka Ins, Co., 26 Ohio St. 664; 
8. C., 20 Am. Rep. 778. See note, 20 Am. Rep. 
319. 


In Kallenbach v. Dickinson, 100 Til. 427 (Mr. Free- 
man’s advance sheets), it is held that a partial pay- 
ment by one of several joint debtors, without the 
assent, knowledge, or ratification of the others, will 
not as to them revive a debt against which the stat- 
ute of limitations had run at the time of such pay- 
ment. This is a vexed question in this country. 
The leading case in England is Whitcomb v. Whiting 
(Doug. 652), where Lord Mansfield laid down the 
contrary doctrine. The court say, in the principal 
case: ‘‘ Whitcomb v. Whiting has been approved and 
followed by the courts of Massachusetts, Connecti- 
cut, Vermont, Virginia, North Carolina, Maine, 
New Jersey, Rhode Island, Delaware, and it may 
be, of some other States, but in the main without 
giving any reasons therefor other than that of stare 
decisis. It has been repudiated and overruled in 
Pennsylvania, New York, New Hampshire, Indiana, 
Ohio, Kentucky, Tennessee, Alabama, Kansas, Ne- 
braska and Florida, and also by the Supreme Court 
of the United States. And it seems in Maryland, 
Georgia, Arkansas, and North and South Carolina, 
an intermediate view prevails, under which it is 
held an acknowledgment by one of several joint 
contractors will suspend the running of the statute 
as against the rest, but cannot revive their liability 
after it has once been extinguished.” The follow- 
ing recent cases may be consulted: First, holding 
that payment after the statute has run will not re- 
vive — Mayberry v. Willoughby, 5 Neb. 368; 8. C., 
25 Am. Rep. 491. Second, holding that payment 
after the statute has run will revive — Jfiz v. Shat- 
tuck, 50 Vt. 421; S. C., 28 Am. Rep. 511. Third, 
holding that payment before the statute has run 
will extend — Beardsley v. Jail, 36 Conn. 270; S. 
C., 4 Am. Rep. 74; Merritt v. Day, 9 Vroom, 32; 
S. C., 20 Am. Rep. 362; Green v. Greensborough 
Female College, 83 N. C. 449; S. C., 35 Am. Rep. 
579; Nat. Bk. of Delavan v. Cotton, Wis., 24 A. L. J. 
451. Fourth, holding that payment before the stat- 
ute has run will not extend — Zute v. Clements, 16 
Fla. 339; S. C., 26 Am. Rep. 709; Bush v. Stowell, 
71 Penn. St. 208; S. C., 10 Am. Rep. 694; Knight 
v. Clements, 45 Ala. 89; S. C., 6 Am. Rep. 693. 

Judge Sutton, county judge of Oneida county, 
has held, in Bishop v. Van Vechten, that a notice of 
appeal from the justices’ court to the County Court 
may properly be signed by the appellant’s attorney, 
and does not require to be signed by the appellant 


providing that an appeal is taken by serving a writ- 

ten notice. The court holds that the notice is the 
process of the County Court and not of the justices’ 
court. He says: ‘‘ There is a marked difference 
between the phraseology of section 3046, Code of 
Civil Procedure, and section 353, Code of Proced- 
ure. The iatter section reads: ‘The appellant 
shall within twenty days serve a notice of appeal,’ 
etc. The former: ‘An appeal is taken by serving,’ 
etc. This change of language is ample ground 
upon which to base an opinion that the Legislature 
intended thereby to abolish the distinction between 
the practice on appeals from justices’ courts and 
courts of record, and make the entire system more 
uniform and harmonious. There are many reasons 
why the notice of appeal should be regarded as the 
process of the County Court and from which it may 
be argued that the Legislature so intended. <A jus- 
tice of the peace has no power or jurisdiction over 
a case tried by him after judgment, except to make 
a return, give a transcript and issue an execution. 
If the notice of appeal is the process of the jus- 
tices’ court why has he not the power to control, 
amend, dismiss, or disobey it? If it is not the pro- 
cess of the County Court, why has the County Court 
power to enforce from the justice a return in obedi- 
ence to the notice ? If the notice of appeal is the 
process of the justices’ court, appellant’s signature 
or that of his agent or attorney, in fact, need not 
be accompanied by any designation of residence, 
office address, or place where papers may be served, 
and endless confusion and inconvenience may re- 
sult. To hold the notice of appeal the process of 
the County Court makes the practice simple, harmo- 
nious, uniform. To hold it the process of the jus- 
tices’ court creates a legal monstrosity, and fills the 
practice with complications, technicalities, and diffi- 
culties. We conclude that the notice of appeal is 
a mandate of the County Court, is properly entitled 
therein, and governed by the same general princi- 
ples as other proceedings in a court of record. A 
party may sign it as attorney in person, adding 
office address or place of business, residence or 
other place where papers may be served upon him 
as required by rule two, General Rules of Practice, 
or it may be signed by an an attorney at law, but it 
cannot be signed by an attorney in fact or an agent 
as such. These views somewhat conflict with An- 
drews v. Long, 19 Hun, 303; Hall v. Sawyer, 47 
Barb. 116; Burrows v. Norton, 2 Hun, 550. These 
cases however were decided under the Code of Pro- 
? 





cedure.’ 


In Flanagan v. Womack, 54 Tex. 45, it was held 
that in an action of assault and battery evidence of 
the payment of a fine in a criminal prosecution for 
the same matter is admissible in mitigation of dam- 


ages, but not in bar of exemplary damages. Bon- 
ner, J., expressing the opinion of himself and 
Gould, J., said that if the question were an open 
one he should hold the contrary. He observed 
further: ‘‘The only consistent theory upon which 
the judgment in the criminal prosecution can be 





in person. This is aconstruction of section 3046, 


admitted in mitigation of damages in the civil ac- 
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tion is, that, by a fiction of the law, the plaintiff in 
the latter represents the public, and that to this ex- 
tent the two suits are considered as between the 
same parties, and that the fine in the one should 
decrease the amount of the judgment in the other 
—a fiction which, as above shown, may work a 
great hardship on the plaintiff. This testimony is 
admitted solely for the benetit of the defendant, not 
the public, and it is not perceived on principle, if 
such evidence can be admitted in mitigation, why 
it should not also be admitted in bar; or why it 
would not logically follow, that if the defendant 
had been acquitted instead of having been convicted, 
he could not plead this former acquittal in bar; or 
as the rights of the parties should be mutual, why, 
if the civil suit had been first tried and judgment 
rendered against the defendant, this should not be 
a mitigation or bar to the criminal prosecution. 
That such should be the rule in mitigation, if not 
in bar, in those tribunals where the injured party, 
as private prosecutor, receives part of the fine, 
would seem proper; but to permit it in this State, 
where the fine is paid to the government and not to 
the prosecutor, would in may cases virtually super- 
sede the criminal law. Thus considered, the testi- 
mony of the former conviction and fine would not 
have been admissible. Hoadley v. Watson, 45 Vt. 289 
(1873); S. C., 12 Am. Rep. 197; Reed v. Kelly, 4 
Bibb, 400; Wheatly Vv. Thorn, 23 Miss. 62; Phillip 
v. Kelly, 29 Ala. 628; Cook v. Ellis, 6 Hill, 466; 
Field on Dam., §§ 73-8; § 91, and authorites cited 
in notes; Fay v. Parker, 53 N. H. 342; 8. C., 16 Am. 
Rep. 270. Whatever may be my individual opin- 
ion, however, I feel constrained, from a long and 
uniform course of decisions on this subject in this 
State, and for this reason only, to concur with the 
other members of the court in the opinion that the 
court below did not err in overruling the demurrer 
and admitting the eviience.” Moore, C. J., dis- 
sented. In Houston and Tex. Cent. R. Co. v. Shirley, 
54 Tex. 125, the same court held that exemplary 
damages are not proper in an action for breach of 
any contract except of marriage. The reporter says 
in his syllabus: ‘‘ Opinions of an elementary writer 
(Field on Dam. 57), on this subject referred to in 
the opinion on motion for rehearing, and disap- 
proved.” This seems an error. The language of 
the court is: ‘‘ With due respect for the elementary 
authors cited, we are unwilling to follow them in 
this matter. One of them has declared the allow- 
ance of exemplary damages to be a ‘departure from 
the true principles of the law of damages, and of 
public policy.’ Field on Damages, p. 28, note. As 
we agree with him in this opinion, we are not pre- 
pared to go beyond the authorities, and to lead the 
way in allowing such damages for breaches of con- 
tract.” 








a 


“INTEMPERATE HABITS.” 





| OOKING over Mr. Rogers’ ‘‘ Drinks, Drinkers, 
4 and Drinking,” has led us to examine the in- 
terpretation which this phrase Has received in adju- 
dications. 





In Union Mutual Life Insurance Company, 36 Ohio 
St. 596, it is said: ‘‘ An occasional excess in the use 
of intoxicating liquor does not, it is true, constitute 
a habit, or make a man intemperate, within the 
meaning of this policy; but if the habit has been 
formed and is indulged in, of drinking to excess 
and becoming intoxicated, whether daily and con- 
tinuously, or periodically, with sober intervals of 
greater or less length, the person addicted to such 
a habit cannot be said to be of intemperate habits, 
within the meaning of this policy.” ‘*The habit 
of using intoxicating liquors to excess is the result 
of indulging a natural or acquired appetite, by con- 
tinual use, until it becomes a customary practice. 
This habit may manifest itself in practice by daily 
or periodical intoxication or drunkenness,” “ Where 
the general habits of a man are either abstemious or 
temperate, an occasional indulgence to excess does 
not make him a man of intemperate habits. But if 
the habit is formed of drinking to excess, and the 
appetite for liquor is indulged to intoxication, either 
constantly or periodically, no one will claim that his 
habits are temperate, though he may be duly sober 
for longer or shorter periods in the intervals be- 
tween the times of his debauches.” 

In Hutton v. Waterloo Life Insurance Co., 1 F. & 
F, 735, there was a warranty of sober and temperate 
habits, but it was shown that the insured had had 
delirium tremens the same year the policy was issued, 
and the year before. Held to justify a finding of 
breach. 

In Mowry v. Home Life Insurance Co., 9 R. I. 346, 
it was held ‘‘that an occasional use was to be 
deemed intemperance, but that he must indulge in 
them to such an extent as would be considered an 
excess.” 

In Mutual Benefit Life Insurance Co. v. Holterhoff, 
2 Cin. 879, it was said: ‘‘Those who used intoxi- 
cating liquors at all within the purview of such in- 
surance policies, may be divided into three classes, 
The jirst drink sometimes, and upon occasions, as it 
were more by accident than otherwise, even to in- 
toxication, but in so exceptional a manner that no 
one can say that they have any habit in regard to 
such use. They can stop at any time, even take the 
glass from their lips in the midst of the banquet, 
and whether such drinking injures the health of 
those who do it or not, no one can tell with certainty 
—some think it does, others not. It is obvious 
that this class would not be embraced in the terms 
of such a policy as that in this case. 

‘¢A second class acquire a constant appetite for 
the use of intoxicating liquors, and a regular habit 
of using them, so that the whole system is kept 
under the immediate influence of alcoholic stimu- 
lants. They are known as constant, habitual drunk- 
ards, This class would be within the prohibition of 
this policy. 

‘‘ A third class acquire a constitutionally nervous 
appetite for alcoholic liquors. It really amounts to 
a disease. A case is easily recognized by all who 
are well acquainted with the person. Such persons 
may remain sober for a month, three or six months, 
or even a year at a time, and refuse to taste any in- 
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toxicating drinks (they must refuse if they would 
not get drunk), and then go upon what is called a 
‘spree’ of great intensity and lasting for a longer 
or shorter period, usually until prostration and sick- 
ness, and often delirium, compel a cessation and 
terminate the ‘spree.’ When beginning or in the 
midst of such periodical debauch, no earthly con- 
siderations or persuasions can arrest the course of 
the subject or induce him to stop drinking. In this 
he is strikingly different from the first class above 
named who use intoxicating liquors. And there are 
two varieties of ‘spreers.’ The one is boisterous, is 
seen everywhere, and seeks out and talks to every- 
body. The other is conscious of his self-degrada- 
tion and disgrace, and hides himself from observa- 
tion from his home or room so as not to be seen and 
not to have his habit and condition known. And 
few except his family, intimates or neighbors, may 
know or suspect him. I have not mentioned a class 
of persons who use intoxicating liquors prescribed 
as medicines, or who use them at meals as part of 
their food, without any observable mental or physi- 
cal effects. They do not come within the purview 
of legal consideration in counection with life insur- 
ance. The classes within such policies are not 
those whose wills completely regulate and control 
their use of intoxicating liquors, but those in whom 
the use and habit daily or periodically control and 
master the will—where desire and appetite con- 
tend with and master the wish and judgment to re- 
frain.” 

In VanValkenburgh v. American Popular Life In- 
surance Co., 70 N. Y. 605, it was held that the ques- 
tion, did the insured ‘‘use any intoxicating liquors 
or substances ?” does ‘‘not direct the mind to a 
single or incidental use, but to a customary or hab- 
itual use.” 

In Rockaway v. Mutual Benefit Life Insurance Co., 
United States Circuit Court, Western District of 
Pennsylvania, the court thus instructed the jury as 
to the meaning of ‘‘sober and temperate”: ‘‘ The 
words ‘sober and temperate’ are to be taken in 
their ordinary sense. The language does not imply 
total abstinence from intoxicating liquors. The 
moderate, temperate use of intoxicating liquors is 
consistent with sobriety. But if a man use spiritu- 
ous liquors to such an extent as to produce frequent 
intoxication, he is not sober and temperate within 
the meaning of this contract of insurance.” 

The expression ‘‘ intemperate habits” has also re- 
ceived construction in criminal cases. Thus, in 
Tatum v. State, 63 Ala. 147, under a statute forbid- 
ding the sale of ardent spirits to persons of such 
habits, it is said: ‘‘ Habit is defined to be ‘fixed or 
established custom, ordinary course of conduct.’ 
Webst. Dict. It need not be the uniform or un- 
varying rule, but to be a habit it must be the ordi- 


nary course of conduct —the general rule or cus- 


tom. It may have exceptions. Exceptions do not 
destroy a rule. But unless when occasion offers 
there is a disposition or probable inclination to 
drink to excess, intemperate habits cannot be predi- 
cated. If sobriety is the rule, and occasional in- 
toxication the exception, then the case is not 





brought within the statute. On the other hand, if 
the rule is to drink to intoxication when occasion 
offers, and sobriety or abstinence is the exception, 
then the charge of intemperate habits is established, 
Now to make out this charge it is not necessary that 
this custom shall be an every-day rule.” There are 
persons ‘‘ whose custom it is to remain sober while 
at home, and who, when in company, or visiting the 
town or village, generally drink to excess, although 
occasionally they abstain and remain sober. In 
such case, drunkenness is shown to be the rule or 
ordinary course of conduct.” The court held that 
getting drunk two or three times a year was not an 
‘* intemperate habit.” 

Similar terms have been construed in divorce 
cases. Thus, in Mahone v. Mahone, 19 Cal. 627, the 
jury were instructed that to constitute an ‘ habitual 
drunkard,” the intoxication must be such as to 
‘*completely disqualify the party from attending to 
his business avocations.”’ This instruction was dis- 
approved on review, and the court said: ‘‘ If there 
is a fixed habit of drinking to excess, to such a de- 
gree as to disqualify a person from attending to his 
business during the principal portion of the time 
usually devoted to business, it is habitual intemper- 
ance.” This definition was criticised in Wheeler v. 
Wheeler, 53 Towa, 511, the court observing: ‘This 
definition was sufficient for the case in hand, but 
we do not understand it to have been held that 
nothing short of the standard fixed in that case 
would be. It is not regarded as necessary aflirma- 
tively to define what constitutes ‘ habitual drunken- 
ness.’ We are not prepared to say however if a 
person has a fixed habit of drinking intoxicating 
liquors to excess, is frequently drunk, and that such 
is his normal condition during the night and in hours 
not devoted to business, that his wife would not be 
entitled to a divorce.” 


USURY TAKEN BY NATIONAL BANKS. 
UNITED STATES SUPREME COURT, DECEMBER 12, 1881. 


NATIONAL BANK OF GLOVERSVILLE V. JOHNSON. 


A person who procures the discount by a National bank of 
promissory notes of others, held by him, he indorsing the 
same, at an unlawful rate of interest, may maintain an 
action to recover back from the bank twice the amount of 
such interest, under the provisions of the United States 
Revised Statutes, section 5198, giving the right to such an 
action, and this notwithstanding the transaction would 
not, under the law of the State where the bank is located, 
be usurious if between private persons. 


|* error tothe Supreme Court of the State of New 

York. The action was brought by James H. John- 
son to recover penalties for the taking of excessive 
interest. The opinion states the case. 


MATTHEWS, J. The original action was brought in 
the Supreme Court of the State of New York by the 
defendant in error to recover of the plaintiff in error, 
a National bank, penalties alleged to have been incur- 
red by it under sections 5197 and 5198 of the Revised 
Statutes of the United States. These sections are as 
follows: 

“Sec. 5197. Any association may take, receive, re- 
serve and charge on any loan or discount made, or 
upon any note, bill of exchange, or other evidence of 
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debt, interest at the rate allowed by the laws of the 
State, Territory or district where the bank is located, 
and no more, except that where by the laws of any 
State a different rate is limited for banks of issue 
organized under State laws, the rate. so limited shall 
be allowed for associations organized or existing in 
any such State under this title. When no rate is fixed 
by the laws of the State or Territory or district, the 
bank may take, receive, reserve or charge arate not 
exceeding seven per centum, and such interest may be 
taken in advance, reckoning the days for which the 
note, bill or other evidence of debt hastorun. And 
the purchase, discount or sale of a bona fide bill of ex- 
change, payable at another place than the place of such 
purchase, discount or sale, at not more than the cur- 
rent rate of exchange for sight-drafts, in addition to 
the interest, shall not be considered as taking or re- 
ceiving a greater rate of interest. 

“Sec. 5198. The taking, receiving, reserving, or 
charging a rate of interest greater than is allowed by 
the preceding section, when knowingly done, shall be 
deemed a forfeiture of the entire interest which the 
note, bill or other evidence of debt carries with it, or 
which has been agreed to be paid thereon. In case the 
greater rate of interest has been paid, the person by 
whom it has been paid, or his legal representatives, 
may recover back, in an action in the nature of an 
action of debt, twice the amount of the interest thus 
paid from the association taking or receiving the same; 
provided such action is commenced within two years 
from the time the usurious transaction occurred. That 
suits, actions and proceedings against any association 
under this title may be had in any Circuit, District or 
Territorial court of the United States, held within the 
district in which such association may be established, 
or in any State, county or municipal court in the 
county or city in which said association is located, 
having jurisdiction in similar cases.’’ 

The facts as stated in the record are undisputed. 
The defendant below, a National banking association, 
doing business at Gloversville, in the State of New 
York, from November 10, 1874, to February 7, 1876, 
discounted for the plaintiff commercial paper and 
promissory notes amounting to $158,003. All such dis- 
counts were made at a uniform rate of interest, being 
twelve per cent per annum. The whole amount of in- 
terest paid thereon by the plaintiff below was $6,564.88, 
being an excess beyond the rate allowed by the general 
laws of the State of $2,735.36. This interest was know- 
ingly charged and received by the bank. The most of 
the paper discounted was business paper, that is, nego- 
tiable promissory notes, held and owned by the plaint- 
iff below, and on which he could have maintained 
actions against the prior parties. A small portion was 
accommodation paper, but not known by the bank to 
be such, and there was nothing upon its face to indicate 
that to be its character. All the paper discounted was 
paid to the bank at maturity or before the present 
action was brought. At the times when the notes 
were discounted they were indorsed by the plaintiff 
below, and the proceeds of the notes discounted were 
entered to his credit in his bank account. 

Upon these facts judgment was rendered against the 
defendant below for $5,470.72, twice the amount of the 
interest in excess of seven percent per annum, to re- 
verse which this writ of error is prosecuted. 

It is contended on behalf of the plaintiff in error 
that the sections of the Revised Statutes in question 
were intended only to prevent National banks from 
violating the usury laws of the State in which they 
were severally organized and established; and that 
while by the law of New York it is usurious to loan 
or advance money to a party upon his own paper, or 
upon paper made for his accommodation. sé a greater 
rate of interest or discount than seven per cent per 
annum, yet it is not usurious or illegal in that State for 





natural persons to acquire, business paper, that is, 
paper valid in the hands of the holder, so that he might 
maintain an action thereon against the prior parties, 
at any rate of discount agreed upon between the par- 
ties to the negotiation, without limit in excess of seven 
per cent per annum. 

It is assigned for error that the Court of Appeals 
negatived this proposition. 

The rate of interest upon the loan or forbearance of 
money, established and in force by the laws of New 
York, is seven per cent per anuum. Part IT, ch. 4, tit. 
mi. SR. 8. Mm. e. $i. 

By section 5 of the same act it is provided that all 
bonds, bills, notes, assurances, conveyances, all other 
contracts or securities whatever (except bottomry and 
respondentia bonds and contracts), ete., whereupon or 
whereby there shall be reserved or taken or secured, 
or agreed to be reserved or taken, any greater sum or 
greater value for the loan or forbearance of money, 
etc., than is above prescribed, sball be void. 

It is and long has been the law in New York, as de- 
cided in Cram y. FHendricks, 7 Wend. 569, that “the 
transfer by the payee of a valid available note, upon 
which when due h2 might have maintained an action 
against the maker, and which he parts with at a dis- 
count beyond the legal rate of interest, is not a usuri- 
ous transaction, although the payee on such transfer 
indorses the note; and on non-payment by the maker, 
the indorsee may maintain an action against the in- 
dorser; but the sum which the indorsee in such case is 
entitled to recover of the indorser is the amount of the 
advance made by him, together with the interest 
thereon at the legal rate; while in an action against 
the maker, the indorsee is entitled to the whole 
amount of the note.” 

This proceeds upon the idea that the original note is 
founded upon a valid consideration, free from usury 
in its inception; and that the indorsement and deliv- 
ery contain two contracts; one executed, which trans- 
ferred the title, as upona sale, as if indorsed without 
recourse; the other executory, upon which the indorser 
is liable to the indorsee, to pay upon the default of the 
maker, after demand and due notice thereof; although 
in the latter case it will be observed the recovery is 
limited by the New York decisions to the actual con- 
sideration paid, with lawful interest thereon. 

The transaction is treated as a sale of the note, and 
no limits are fixed by law upon the price of the article 
sold; but so far as the liability of the vendor is con- 
cerned, in order to avcid the consequences of treating 
the advance money, which constituted the considera- 
tion, as a loan, it is limited to a return thereof, with 
lawful interest. 

The question we have now to determine is whether, 
in transactions of this description, in which a National 

banking association is the transferee, the same view 
can be taken of the relations and rights of the parties, 
in the present case the Court of Appeals having de- 
cided that the same rule does not apply. 74 N. Y. 829. 

The very point had been previously raised and de- 
cided by that court in Nush v. White’s Bank of Buffalo, 
68 N. Y. 396, which was an action to recover penalties 
under the State law of 1870, in reference to banking 
institutions, for discounting paper at a greater rate of 
interest than seven per cent perannum. The provis- 
ions of that act, being chapter 163, Laws of New York 
of 1870, correspond almost exactly with those of sec- 
tions 5197, 5198 of Revised Statutes of the United 
States, now under consideration, it being the declared 
intent of the statute to place the banking associations 
of the State on an equality, in the particulars specified, 
with National banks under the sections referred to. 
It was held that the fact that the paper discounted was 
business paper, purchased by the defendant, did not 
constitute a defense, for the question was not whether 
it was an illegal transaction under the general statutes 
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against usury, but whether it was within the terms of 
the prohibition, which forbade banks from charging 
on any discount a rate greater thun seven per cent per 
annum. 

And in Atlantic State Bank of Brooklyn v. Savery, 82 
N. Y. 291, it was decided that the purchase of a prom- 
issory note fora sum less than its face, is a discount 
thereof within the meaning of the provision of the 
Banking Act of that State (§ 18, ch. 260, Laws of 1838), 
which authorizes associations organized under it to 
discount bills and notes. And in support of that defi- 
nition of the terms, the court cites the authority of 
MacLeod on Banking, 43, where the author says: 
“The difference between the price of the debt and the 
amount of the debt is called discount,’’ and “‘to buy 
or purchase a debt is always in commerce termed to 
discount it.” 

In Fleckner v. Bank of United States, 8 Wheat. 350, 
Mr. Justice Story said: ‘Nothing can be clearer than 
that by the language of the commercial world and the 
settled practice of banks, a discount by a bank means, 
ex vi termini, a deduction or drawback made upon its 
advances or loans of money, upon negotiable paper or 
other evidences of debt, payable at a future day, which 
are transferred to the bauk,’”’ and added, that if the 
transaction could properly be called a sale, “itisa 
purchase by way of discount.” 

Discount, as we have seen, is the difference between 
the price and the amount of the debt, the evidence of 
which is transferred, and that difference represents 
interest charged, being at some rate, according to 
which the price paid, if invested until the maturity of 
the debt, will just produce its amount. And the ad- 
vance therefore upon every note discounted, without 
reference to its character as business or accommoda- 
tion paper, is properly denominated a loan, for interest 
is predicable only of loans, being the price paid for the 
use of money. 

The specific power given to National banks, R.S., 
§ 5, 156, is “to carry on the business of banking by 
discounting and negotiating promissory notes, drafts, 
bills of exchange and other evidences of debt.”’ So 
that the discount of negotiable paper is the form ac- 
cording to which they are authorized to make their 
loans, and the terms “loans” and ‘discounts’ are 
synonyms. It was so said in Talmadge v. Pell, 3 
Seld. 328; and in Niagara County Bank v. Baker, 15 O. 
S. 68, the very point decided was that ‘*to discount 
paper, as understood in the business of banking, is 
only a mode of loaning money with the right to take 
the interest allowed by law in advance.” 

But whether loans and discounts are identical, in 
the sense of section 5197, or not, is quite immaterial, 
for both are expressly made subject to the same rate 
of interest. And unquestionably the transfer of the 
notes, which forms the basis of this controversy, if not 
a loan was a discount. 

The contention of the plaintiff in error, that under 
this section whatever by the law of the State is lawful 
to natural persons in acquiring title to negotiable paper 
by discount is lawful for National banks, cannot be 
sustained, and derives no countenance, as is argued, 
from the decision in Tiffany v. National Bank, 18 Wall. 
409. All that was said in that case related to loans and 
to the rate of interest that was allowed thereon; and it 
was held that where by the laws of a State in which a 
National bank was located one rate of interest was 
lawful for natural persons and a different one to State 
banks, the National bank was authorized to charge on 
its loans the higher of the two. The sole particular 
in which National banks are placed on an equality 
with natural persons is as to the rate of interest, and 
not as to the character of contracts they are authorized 
to make; and that rate thus ascertained is made appli- 
cable both to loans and discounts, if there be any dif- 








that if in any State a natural person may discount 
paper, without regard to any rate of interest fixed by 
law, the same privilege is given to National banks, 
The privilege only extends to charging some rate of 
interest allowed to natural persons, which is fixed by 
the State law. , 

If it be said that the rate is allowed by the law of 
the State, when it permits the parties to reserve and 
receive whatever they may agree upon, then the sec. 
tion furnishes the couclusive answer that “when no 
rate is fixed by the laws of the State, etc., the bank 
may take, receive, reserve or charge a rate not exceed. 
ing seven per centum.” So that the transaction in 
question, in either aspect, is within the prohibition of 
the statute, and subjects the bank to the penalties 
sued for. 

The conclusion is confirmed by the provision which 
declares that **the purchase, discount or sale of a bona 
fide bill of exchange, payable at another place than the 
place of such purchase, discount or sale, at not more 
than the current rate of exchange for sight-drafts in 
addition to the interest, shall not be considered as tak- 
ing or receiving a greater rate of interest.’’ Here the 
purchase, discount and sale of bills of exchange are 
classed as one, and subject to the same rule and rate 
of interest. In section 5198, the forbidden transaction 
for which the penalties are prescribed, is spoken of as 
usurious; but this reference is to the prohibitions of 
the preceding section, and not to the laws of the State. 

In the present case the paper was transferred by an 
indorsement, imposing the ordinary liability upon the 
indorser. It may perhaps be distinguished from cases 
where the title to the paper is transferred by an in- 
dorsement without recourse, or by mere delivery. The 
advance in such cases, to the previous holder, of the 
agreed consideration, can hardly be considered a loan, 
for the relation of debtor and creditor as between them 
is not created by the transaction, if made, as supposed, 
in good faith and not as a cover for usury. Whether 
it be a discount, within the meaning of the sections 
we have considered, and therefore subject to the same 
rule as to the rate of interest at which it may be dis- 
counted, which we have decided to be applicable to 
the transaction described in the present case; and if 
not, but is to be treated as a purchase of the paper, 
lawful at any proportion which the price paid bears to 
the amount ultimately payable by the parties to it, 
whether in that case National banks are authorized by 
the law of their organization to acquire title to it in 
that way, are questions which do not arise in this case, 
and upon which we express no opinion. 

We find no error in the judgment, and it is accord- 
ingly affirmed. 

ie - a 
RIGHT TO 
COSTS. 


WAIVER OF SECURITY FOR 


NEW JERSEY COURT OF CHANCERY, OCTOBER TERM, 


SHUTTLEWORTH V. DUNLOP.* 


If a defendant, after he has notice that the complainant is 
non-resident, takes any step in the cause, as, for example, 
if he asks for the continuance of an interlocutory motion, 
and afterward proceeds to hearing on it, without objec- 
tion, and procures its denial, he waives his right to secu- 
rity for costs. 

()* motion to dismiss bill. 

case. 


The opinion states the 


P. 8. 


C. A. Bergen, contra. 


Scovel, for motion. 


VAN FLEET, V. C. 


The defendant asks the dis- 








ference between them. It is not intimated or implied 


* To appear in 7 Stewart’s (34 N. J. Eq.) Reports 
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missal of the complainant’s bill, because he has failed 
to obey an order requiring him to give security for 
costs. The complainant answers that the defendant 
has waived his right to security, and as it now appears 
that the order for security was obtained after such 
waiver had occurred, he should not be compelled to 
obey it in order to save his suit. The billis filed to set 
aside a will for incapacity and fraud in its procure- 
ment. The property in coutroversy consists almost 
entirely of houses and lots occupied by tenants. 
Shortly after the bill was filed, the complainant ap- 
plied by petition for the appointment of a receiver. 
The petition, as well as the bill, disclosed the fact that 
A copy of the 


the complainant resided in England. 
The order to 


petition was served on the defendant. 
show cause why a receiver should not be appointed 
was returnable July 5th. On that day the defendant 
asked for a continuance for two weeks, in order that 
he might submit affidavits in answer to those annexed 
to the petition. A continuance was granted. On July 
12th the defendant obtained an order requiring the 
complainant to give security for costs, and served it 
soon afterward. On July 19th the application for a 
receiver was heard, without objection by the defend- 
ant, on affidavits submitted by both parties, and 
resulted in a denial, with costs to the defendant. 

The rule is perfectly well settled that if a defendant 
takes any step in a cause, after he has notice that the 
complainant is a non-resident, he waives his right to 
security for costs. 1 Dan. Ch. Pr. 30; Anonymous, 10 
Ves. 287. Kinderley, V. C., in Atkins v. Cooke, 3 Jur. 
(N. S.) 283 (the case is also reported in 3 Drew. 694), said 
that the least step isa waiver. The following acts or 
steps have been held to amount to a waiver: Filing a 
demurrer; Long v. Majestre, 1 Johns. Ch. 202; taking 
an order for time to answer; Goodrich v. Pendleton, 3 
id. 520; and obtaining an order extending the time 
within which the testimony should be closed; New- 
man v. Landrine, 1 MeCart. 291. And it has even been 
held that where the defendant sent his answer tothe 
clerk before he knew that the complainant was non- 
resident, but the clerk did not file it at once, and in 
the interval the defendant received notice of the com- 
plainant’s non-residence, the filing of the answer after 
such notice, though the defendant believed it had been 
filed before, disentitled the defendant to security. 
Dyott v. Dyott, 1 Madd. 109. This ruling can only be 
defended on the ground that the clerk, in what he did 
or omitted to do, should be regarded, not as a public 
officer, but as the agent of the defendant. 

A proper regard for the rights growing out of an en- 
lightened comity requires the courts of this State to 
treat the citizens of other States or nations, whoappeal 
to them for justice against our own citizens, with con- 
siderate liberality. A defendant, in case his adversary 
is non-resident, has an unquestionable right to 
security for costs, but inasmuch as it is a right which 
may be used to delay or obstruct justice, he should 
be required to insist upon it promptly, and to ad- 
here to it persistently, or otherwise be held to have 
lost it. 

In this case I think it is clear that the defendant has 
taken such steps in this cause as, according to the settled 
rules of practice, disentitle him to security. The mo- 
tion to dismiss cannot therefore be denied. 


Nore.—Statutes authorizing courts to re. uire secu- 
rity for costs from non-resident plaintiffs are only 
cumulative. Den v. Wilson, 2 South. 680; Newman v. 
Landrine, 1 McCart. 291; Kyle v. Stinson, 13 Sm. & 
Marsh. 301; Dyer v. Dunivan, 3 How. Pr. 155; People 
vy. Oneida Common Pleas, 18 Wend. 652; Horn v. 
Thompson, Sau. & Sc. 622. See Moyers v. Moyers, 11 
Heisk. 495; Kase v. Greenough, 88 Penn. St. 403; Pratt 
v. Fenner, 8 R. I. 40. 


from non-residents. Hauser v. Smith, 13 Ind. 532; 
Jones v. Cox, 1 Jomes, 373. See Hickman v. Haines, 10 
Ill. 20. Nor are they, in every case, bound to order 
such security. Robinson v. Sinclair, 1 Denio, 628; 
Whitsett v. Blumenthal, 63 Mo. 479; Florence v. Bulk- 
ley, 1 Duer, 705; Fearn v. Gelpcke, 13 Abb. Pr. 473; 
Woodward v. Stearns, 11 id. (N. 8.) 445; Heeron v. 
Beckwith, 1 Wis. 17; Spalding v. Bainbridge, 12 R. I. 
244; Fisher v. Bunbury, Sau. & Sc. 625. 

The motion must be made at the first opportunity. 
Carpenter v. Aldrich, 3 Metc. 58; Whiting v. Hollister, 
2 Mass. 102; Lovell v. Wardroper, 4 Prac. (Can.) 265; 
Samuelson v. Andrews, L. R. (3 Irish C.L.) 575; Kolbe 
v. People, 85 Ill. 336. And has been held too late— 

Aftera demand of particulars. Johnson v. Glasier 
(MS.), Stevens’ N. B. Dig. 373. 

After a plea in abatement. 
13 Ill. 3 

Aftera demurrer. People v. Cloud, 50 Ill. 439. 

Afteran appearance and plea. Lincoln v. Hancock, 
5 Ark. 703; Kasten v. Plaw, 1 Moo. & P. 30; Clark v. 
Gibson, 2 Ark. 109; Fonville v. Richey, 2 Rich. 10; 
Dunean vy. Stint, 5 B. & Ald. 702; Jacobson v. Carr, 
Cr. & Dix, 107; Watson v. Chadwick, 8 Irish C. L. 291; 
Clapp v. Beach, 3 Me. 216. See Fletcher v. Lew, 3 Ad. 
«& El. 551; Kimbark v. Blundin, 6 Bradw. 539; Wood v. 
Bellisle, 1 Cham. (Can.) 130; Anderson v. Walsh, L. R. 
(2 Irish C. L.) 303. 

Although the plea was filed under protest. Henry 
v. Hackett, Bl. D. & O. 248. See Bush v. Curran, 9 
Trish C. L. App. xxx. 

After obtaining time to plead. Eyre v. Dwyer, Sau. 
& Se. 653. See further, Gurney v. Key, 3 Dowl. P. C. 
559; Wilson v. Minchin, 2 Cr. & Jer. 87; Dowling 
v. Harman, 6 M. & W. 131; Swanzy v. Swanzy, 4K. & 

wie 


J. 

After ananswer. Trustees v. Walters, 12 Tl. 154; 
Mayer v. Tyson, 1 Bland. 559; Dunning v. Dunning, 
37 Ill. 506; Hay v. Power, 2 Edw. 494; Schaefer v. 
Waldo, 7 Ohio St. 309. See Wyllie v. Ellice, 11 Beav. 
99; Seidler’s case, 12 Sim. 106; Craig v. Bolton, 2 Bro. 
C. C. 609; Melioruechy v. Meliorucchy, 2 Ves. Sen. 24. 

After the expiration of the time for answering. 
Freel vy. Trant, 11 Irish Eq. 278; Leckham v. Gresham, 
2Irish C. L. 189. See Alker v. Alker, 3 Irish Jur. (N. 
S.) 50; Beausang v. Condon, 13 Irish C. L. App. 
xxxvii; Smith v. Dey, 2 Ch. Cham. 456; Ganson v. 
Finch, 3id. 296. 

After exceptions to an answer. 
1 Edw. 449. 

After a replication. 
~ 

ote 
After the close of the pleadings and publication of 
the evidence. Foster v. Swasey, 2 Woodb. & M. 217. 

After notice 'to defendant to take a decree pro con- 
fesso. Nolan vy. French, 10 Irish Eq. 211. See Tucker 
v. Horseman, Smythe, 90. 

After a judgment by default. 
Cord, 454. 

After a writ of inquiry on an interlocutory judgment 
for plaintiff. Butler v. Wood, 10 How. Pr. 313. 

After a decree to account. Murphy v. Archdale, 
Sau. & Sc. 630; Paul v. Hill, 3 Tenn. Ch. 342, 

After an order for an injunction has been made ab- 
solute. Foster v. Eyres, 7 Irish Eq. 638. 

After issue joined and notice of trial given. Swan 
v. Mathews, 3 Duer, 613; Florence v. Bulkley, 1 id. 705; 
Boyce v. Bates, 8 Hew. Pr. 495; Montellano v. Garcia, 
1 Bing. 67; Michel v. Pareski, 2 H. Bl. 593; Muller v. 
Gernon, 38 Taunt. 273; O’Grady v. O’Connell, 2 lrish 
Jur. 94; Vance v. Campbell, 1 Kerr, 163; Du Belloix v. 
Waterpark, 1 Dowl. & Ryl. 348; Fogg v. Pypher, 3 
Prac. (Can.) 309. See Shaw v. Wallace, 1 Yeates, 176, 2 
Dall. 179; Long v. Long, 1 Irish Ch. 618; Bentley v. 
Robinson, 4 id. 37; West v. Cooke, 1 C. B. 312. 


Randolph v. Emerick, 


90" 


Burgess v. Gregory, 


Long v. Tottenham, 1 Irish Ch. 


Day v. Wilcox, 2 Mc- 





Courts will not of their own motion order security 


After a continuance. Harper v. Columbus Co., 35 
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Ala. 127; McVickar v. Ludlow, 2 Ohio, 398; Lavange v. 


Burke, 50 Ala. 61. 
After the case has been called for trial, St. Louis 
R. R. v. South, 43 Ill. 176; Beymer v. Endley, Tappan, 

166. 

After the jury has been sworn. Wallace v. Collins, 
5 Ark. 41; Frasure v. Zimmerly, 25 Ill. 202; Wheelin v. 
Kertley, Hardin, 540; Thomas vy. Tanner, 6 Monr. 54; 
Adae v. Zangs, 41 Iowa, 536. 

After the plaintiff has closed his testimony at the 
trial. Spencer v. Trafford, 42 Md. 1. 

After the commencement of the argument. 
wards v. Helm, 5 III. 143. 

After atrial. Jeffersonville R. R. v. Hendricks, 26 
Ind. 228; 41 id. 48; Lindley v. Kindall, 4 Blackf. 189: 
Weeks v. Napier, 33 Ala. 568. See Boucher v. Pia, 14 
Abb. Pr. 1. 

Aftera verdict and judgment. Davies v. Graham, 
2A. K. Marsh 540; Grimball v. Mississippi R. R., 3 
Sm. & Marsh. 38; Bohrsy. Sessions, 2 Dowl. P. C. 
710; Paul v. Hill, 3 Tenn. Ch. 342; Furman v. Har- 
man, 2 McCord, 436; Flint v. Von Deusen, 24 Hun, 
440. 

After a motion for a rehearing. 
Mo. App. 225. 

After a prayer for an appeal. 
Gill & Johns. 83. 

After an appeal, unless moved for below. Adams v. 
Miller, 12 Ill. 27; Robertson v. Comrs., 10 Ill. 559; 
Coffey v. Collier, 12 Ind. 565; Cantelo v. Binns, 2 Miles, 
86; Ruckman v. Allwood, 40 Ill. 128; Howard v. Union 
Bank, 7 Humph. 26; People vy. Common Pleas, 1 Cow. 
576; Livermore v. Bond, 19 Vt. 607; Heflin v. Rock 
Mills Co., 58 Ala. 613; Duncan v. Richardson, 34 id. 
117; Ogg v. Leinart, 1 Heisk. 40; Comstock vy. Clem- 
ens, 19 Cal. 77; Meyer v. Wiltshire, 92 Ill. 395. See Mc- 
Lean v. Isbell, 44 Mich. 129; Ripley v. Morris, 7 Il 
381; Ranney v. Stringer, 4 Bosw. 663; Grant v. 
Banque, L. R. (1 C. P. Div.), 143; Smith v. Lockwood, 
34 Wis. 72; Moore v. Great Western R. Co., 9 Irish C. 
L. App. vi. 

In ejectment, applications after issue joined and 
before trial, have been deemed in time. Den v. Wil- 
son, 2 South. *680; Purvis v. Hill, 2 Hen. & M. 61 
McDade vy. Dafoe, 1 Cham. (Con.) 18. But not after 
trial and verdict. Jackson v. Bushnell, 15 Johns. 330. 

In some States, filing security at any time before 
trial is sufficient. Cabell v. Payne, 2 J. J. Marsh. 154; 
Vance v. Bird, 4 Munf. 364; Lyons v. Long, 6 Ala. 
108; Culley v. Laybrook, 8 Ind. 285; Sharp yv. Miller, 
3 Sneed, 42; White v. Stafford, Breese, 67; Stillman v. 
Dunklin, 48 Ala. 175. Even after motion to dis- 
miss for that cause. Snowden v. McDaniel, 7 Mo. 
813; Parks v. Goodwin, 1 Doug. (Mich.) 56; Dowell 
v. Richardson, 10 Ind. 573; Robinson y. Meyer, 25 
Ark. 79. 

In Illinois it may be filed without leave of the 
court. Baker v. Palmer, 83 Ill. 568. See Schaefer 
v. Waldo, 7 Ohio St. 309; Bullard y. Johns, 50 Ala. 
382. 

After atime for filing security has been fixed, the 
court cannot extend it. McCollum vy. Massey, 2 Bail 
606; Portsmouth Works vy. Iron Iills Co., 11 Bush, 47; 
Alabama R. R. v. Harris, 25 Ala. 252; Burke v. Dil- 
lingham, 8 Rich. 256. See Wright v. Haddock, 7 Dana, 
253; Haney v. Marshall, 9 Md. 194; Town v. Evans, 11 
Ark. 9; Swainson v. Bishop, 52 Mo. 227; Wall v. 
Fairley, 66 N. C. 385; Irvins v. Mathis, 11 Humph. 
603; Williams v. Connor, 14 S. C. 621. Nor order it 
filed within a shorter time than that limited bystat- 
ute. Shaw v. Webster, 21 Wis. 129. 

A continuance may be refused because the plaintiff 
filed his security so late that defendant was not ready 
to proceed. Cox v. Hunt, 1 Blackf. 146. But see Jacobs 
v. Sale, 1 Va. Cas. 123; Hawkins v. Millbank,4 Wash. 


Ed- 


Cator v. Collins, 2 


Hatton v. Weems, 12 


A court of error may reverse for an erroneous dis- 
missal of a suit below, because security had or had not 
been filed. Adams v. Miller, 14 Ill. 71; Besancon y, 
Shirley, 9 Sm. & Marsh. 457; Vance v. Bird, 4 Mumf. 
364; Crawford v. Kenley,7 B. Monr. 253; Fogg v. Ed. 
wards, 57 How. Pr. 290; State, Fallon v. Layman, 46 
Md. 190; Steamboat Empire v. Ala. Co., 29 Ala. 698; 
Moore v. Banner, 4 Ired. Eq. 293; Whitsett v. Blu- 
menthal, 63 Mo. 479; Norton v. Bennett. 22 Hun, 604; 
Eastman vy. Godfrey, 15 Kan. 341. But not where the 
allowance of such application is discretionary. Papi- 
neau v. Belgarde, 81 Ill. 61; Campbell v. Garratt, 24 
Ark. 279; Petiteler v. Willis, 99 Mass. 460; Adams v. 
Reeves, 76 N. C. 412; Clapp v. Balch, 3 Me. 216; Perkins 
v. Reagan, 14 Ark. 47; Swan v. Matthews, 3 Duer, 613; 
Modglin vy. Slay, 11 Ark. 693; Davis v. You, 45 Ala. 691; 
Kelty v. Valle, 66 Mo. 601. 

A mandamus may lie to compel the inferior court to 
proceed aright. Barnett v. Warren, Hardin, 172; Cole’s 
case, 28 Ala. 50; Robbins’ case, 29 id. 71. See State v. 
Howe, 64 Ind. 18. 

The court should dismiss the rule, upon the defend- 
ant’s application. Mississippi R. R. v. Ballard, 3 Sm. 
& Marsh, 606. 

Plaintiff is entitled to the costs of the motion, if 
defendant move before demanding security. Baillie 
v. De Barnelles, 1 B. & Ald. 331; Fletcher v. Lew, 3 Ad. 
& FI. 551. 

The burden of showing that the motion is too late 
lies on the plaintiff. Jones v. Jones,2 Cr. & Jer. 207. 

JOHN LH. STEWART. 
a ees 
MUNICIPAL CORPORATION — LIABILITY 
FOR INJURY FROM DEFECT 
IN STREET. 


WISCONSIN SUPREME COURT, OCTOBER 18, 1881. 
KLATT v. City OF MILWAUKEE. 

In an action against a city for a personal injury arising from 
a defect in astreet caused by a contractor who was repair- 
ing such street, it appeared that a proper barrier to pre- 
vent such accident had been erected and was up at four 
o'clock in the afternoon of the day of the accident ; that 
he accident took place at about nine or ten o'clock in the 
evening, and that the barrier had previous to that time 
been removed, without the fault or knowledge of the city 
orthe contractor. Jleld, that the city was not liable. 

ore for injury caused by adefect in a street. 

44 The facts appear in the opinion. Defendant ap- 

pealed from a judgment in favor of plaintiff. 

J. R. Brigham, for appellant. 
J.V.V. Platto, for respondent. 


Orton, J. The accident which caused the injury 
complained of is alleged to have happened by reason 
of the city not keeping barriers and lights in the street 
where it occurred (which was then being paved, and 
thereby rendered unsafe for travel), which would have 
prevented it. The duty of the city to protect the 
travelling public from injury liable to happen in con- 
sequence of street improvements of this character is 
the vital principle of this case, and before applying it 
to the facts and findings it is necessary to determine 
the nature of this duty of the city, and the extent and 
measure of the responsibility involved. When this 
duty is not directly and specifically imposed by law, it 
arises by necessary implication from the primary duty 
which is so imposed upon the city, to keep its streets 
which have been opened to public use all the time fit 
and safe forsuch use. The right and duty to make 
improvement of streets by grading, paving, etc., in 
order to make and keep then in such fit and safe con- 
dition, do not constitute an exception to such primary 
duty, but are necessary to its best performance, and 





C. C. 285. 


arise from it, and are consistent with it, and subsid- 
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jary to it, although for the time being and while such 
improvement is being made such streets are rendered 
less or wholly unfit or unsafe for such public use. The 
duty in question to protect the public by suitable pre- 
cautions against danger and damage while so improv- 
ing the streets, arises from and is connected with the 
right and duty to improve, and are both included in 
the first or primary duty imposed by law to keep the 
streets in repair and all the time in a condition safe to 
the travelling public, as well during the progress of 
improvements as at all other times. This must be so, 
else there is no liability for neglect of the duty in 
question, at least in this State, where the liability and 
right of action exist by statute, or not at all. The 
duty to repair and to keep in repair is coupled with 
the duty to protect the public against accidents while 
the streets are out of repair or while they are being 
red, and they must be kept in asafe condition, or 
the public must be protected from accident, in some 
proper way, while they are unsafe. This view is sanc- 
tioned by many cases inthis court and elsewhere. 

In the leading case of City of Milwaukee v. Davis, 6 
Wis. 377, it is said: “The leaving of the street in that 
impassable condition on the night in question, without 
lights, fence or guard, or other token, * * * is in 
fact the gravamen of the compiaint.”’ 

In Seward v. Town of Milford, 21 Wis. 485, an in- 
struction was approved, “that if the town had not 
had time to repair the road it should have put up and 
kept up proper guards at that place to notify and pre- 
vent travellers from going on the dangerous track.” 

In Ward v. Town of Jefferson, 24 Wis. 342, the two 
duties are coupled together in the language: “ And 
to have put the road in repair, or by other means to 
have guarded against and prevented the injury.” 

In Hammond v. Town of Mukwa, 45 Wis. 35, the 
present chief justice said: “ And we are clear that the 
town is primarily liable when it fails to keep such 
highway safe for public travel, or does not use proper 
precautions to warn travellers of the dangerous condi- 
tion of the highway.” 

It is said in Sherman & Redfield on Negligence, § 399, 
citing several authorities, “ pending the work of re- 
building, if the public is put upon its guard, the town 
will be excused for the defective condition of the 
highway.’’ These references are quite sufficient to 
show by authority what is apparent in reason, that in 
the very nature of the duty to keep highways in repair 
and safe for travel is included the duty to use proper 
precautions against accident while they are unsafe 
and out of repair, and that the two duties, if they 
may be nominally separated, are of the same nature 
and obligation, and liability for their non-performance 
rests upon the same degree of negligence. It follows 
therefore that if the city could not be held toa strict 
and absolute, but only toa reasonable performance of 
the duty to keep its streets in repair and safe for 
travel, and in respect thereto only to the exercise of 
ordinary care and prudence, and would not be held 
liable for an injury occasioned by their being out of 
repair and unsafe, without actual or presumptive 
notice that they are in such condition, it should be 
held to no stricter performance of the duty to protect 
the public by suitable precautions from injury while 
the streets are out of repair and unsafe for travel, and 
in respect thereto should be held to the exercise of the 
same degree of care and prudence. It is too well 
established to require the citation of authorities that 
if a street should suddenly and without warning to or 
fault of the city, come by any means into acondition 
dangerous to travel, the city would not be liable for 
damages occasioned thereby. without actual notice, or 
notice implied or presumed by lapse of time, of its 
condition, and unt il aftera reasonable time for repair- 


repai 


by barriers or other proper precautions, suddenly, 
and without warning to or fault of the city, it be- 
comes unsafe by the removal of such barriers or other 
precautions, by any means, the city shouid have the 
same notice. 

In Sherman & Redfield, § 376, it is said: ‘* During 
the progress of the work of altering or repairing & 
highway, ordinary care must be used to prevent inju- 
ries to passengers therefrom.”’ In Koester v. City of Ot- 
tumwa, 34 Towa, 41,an excavation in the sidewalk, into 
which the plaintiff fell, had been made and guarded 
in a certain manner by a builder, and on the trial a 
witness was asked substantially whether this excava- 
tion was not guarded in the customary manner among 
builders. This evidence was held improper, and the 
Supreme Court in affirming the ruling sy: “The 
point in issue was as to whether the defendant had 
been negligent in fact. If the custom in that city had 
been to do more in the way of barricading than ordi- 
prudence required, the defendants nev- 
ertheless would not have been liable if it had done 
only what ordinary care and prudence required. * * 
It must exercise ordinary care. Custom will not 
require it to do more, nor excuse it for doing less.”’ 
We think that we have sufficiently shown that the 
liability of the city for not properly guarding a street 
by works of improvement, 


nary care and 


made dangerous to travellers 
so as to prevent accidents thereon, as an implied lia- 
bility arising from its liability imposed by the statute 
for not keeping it in a condition of repair and safety, 
is not an absolute liability, but depending upon the 
want of ordinary care and prudence. But in this case 
it is claimed by the learned counsel of the respondent 
that the charter (311, ch. 5, of ch. 184, Laws of 1874), 
requiring the city to have inserted in contracts for 
street improvements a stipulation in substance that 
the contractor “shall put up and maintain such bar- 
riers and lights as will effectually prevent the happen- 
ing of any accident,” imposes upon the city the abso- 
lute duty of having such burriers and lights put up 
and maintained, which must be strictly performed. 
Whether this is so or not it is unnecessary in this case 
to decide, for one of the findingsof the jury is that a 
barrier of a certain kind had been put up across the 
dangerous street on Saturday night before the accident 
occurred, and there is no finding that it was insufficient 
to have prevented the accident if it had remained until 
the time of its occurrence. When this duty has been 
performed and a sufficient barrier bas been put up, as 
required by law, the absolute liability, if there is any 
and the city is only bound to 


in such a case, ceases, 
e in maintaining it. If 


use common care and diligene 
such sufficient barrier is afterward removed or thrown 
down by a stranger, or from any cause, without the 
knowledge or fault of the city authorities, and they 
have no actual notice that it is so removed or thrown 
down, and a sufficient time has not elapsed under the 
circumstances to raise a presumption that they had 
notice thereof before the accident, the city is not 
liable. In Seward v. Town of Milford, supra, the fol- 
lowing instruction to the jury was approved by this 
court: “If the town put up proper guards to notify 
and keep travellers from going on the dangerous track, 
and kept them up until the night of the accident, and 
such guards were removed by some person in the dark, 
it is not liable.” 

The case of Doherty v- Inhabitants of Waltham, 4 
Gray, 596, is closely analogous to this case in its facts 
relating to the putting up and the removal of the bar- 
The workmen, before they left the work at 
sundown, put up barriers around the well which they 
were digging in the street. Between nine and ten 
o’clock the same night the obstruction had been re- 
moved, either by accident or design, but at what time 
there was no evidence, and the plaintiff fell into the 


riers. 





ingit. By the same rule, when a street being im- 
proved is made safe, so far as the public is concerned, 


well and was injured. The jury were instructed that 
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the town would not be liable ‘‘ unless it had reasonable 
notice of the removal of the barriers, and that the 
road had by such removal become again dangerous, 
and the instruction was approved. In Aylesworth v. 
Chigago, R. I. & P. R.o., 30 Towa, 459, the court 
said: “It is the duty of railroad companies under our 
statute to fence their roads. It is also their duty to 
maintain and keep up the fences after they are made. 
But before the liability would attach in the latter case, 
in the absence of wrong on their part, they must have 
knowledge that the fence is out of repair and a reason- 
able time thereafter to put it in repair.”” In Daniels 
v. Potter, 4 Car. & P. 262, it is held that a tradesman 
who has a cellar opening upon the public street is 
bound, when he uses it, to take reasonable care that 
the flap of it is so placed and secured as that, under 
ordinary circumstances, it shall not fall down; but if 
the tradesman has so placed and secured it, and a 
wrong-doer throws it over, the tradesman will not be 
liable in damages for any injury occasioned by it. 
Authorities to the same effect might be multiplied in- 
definitely, but a principle so clearly founded in reason 
needs no further support. 

It appears by the evidence that this accident occur- 
red about nine or ten o'clock in the evening, and the 
jury found that the barrier was upat four o’clock that 
afternoon, and they found further that it was not 
removed by the contractor or any one in his employ, 
and there was no finding or proof when the barrier was 
removed or by whom. The jury found that neither 
the contractor nor the city, nor any of its officers, had 
notice before the accident that the barrier had been 
removed. If we were to construe this finding that the 
city had no actual or implied or presumptive notice of 
the removal, then by the above principle and authori- 
ties the plaintiff was not entitled torecover. But we 
do not feel at liberty so to construe it, for the jury 
probably meant actual notice, as the matter of implied 
notice from lapse of time or from circumstances was 
not alluded to in the charge of the court asa principle 
that had any application to the case, and there was no 
finding on the question. The learned counsel of the 
respondent now insists that this court should hold that 
from the mere lapse of time of about five hours, from 
four o’clock to the time of the accident, the city, 
through its officers or agents, is presumed, as a ques- 
tion of law, to have had notice. This might bea ques- 
tion of law for the court if the jury had found all of 
the facts and circumstances, from which a clear legal 
conclusion could be drawn, of notice or want of no- 
tice. But here there is an entire absence of facts per- 
tinent to such an inquiry. We do not even know 
when the barrier was removed, and we know nothing 
of the relative situation of the street or the part of the 
street in which the barrier had been placed; whether 
near to or distant from the centers of trade or busi- 
ness; whether much or little used for travel; how near 
to it were the residences or places of business of the 
officers or agents of the city, or how near to it they 
were likely to pass in going from place to place; orany 
other material fact to be considered in forming such a 
legal conclusion. This presumption of notice must 
have some foundation of fact, and the facts must be 
such as to clearly raise the presumption, or neither 
thecourt nor jury would be justified in assuming that 
the city had such notice. The special findings of the 
jury in these respects are defective, and they are also 
defective in not finding that the barriers that were 
put up were reasonably sufficient to prevent such an 
accident. For these reasons the judgment must be 
reversed and a new trial had. This opinion has been 
extended perhaps to a needless length, but the main 
question is an important one, and likely to arise in 
many kindred cases. 

The judgment of the County Court is reversed, and 
a new trial ordered. 





INFANT HOLDING OFFICE OF NOTARY 


PUBLIC. 


U. S. DISTRICT COURT, INDIANA, NOV. 3, 1881. 


UNITED STATES vy. BrxBy. 


At common law an infant is capable of holding a mere minis- 
terial office. The office of notary public is ministerial. 
Accordingly, held, that in the absence of a statute forbid- 
ding it, an infant could hold such office. 


prt ecgenalal for perjury. The defendant set up 

that the notary who administered the oath was an 
infant, to which plea a demurrer was interposed. The 
opinion states the facts. 

Chas. L. Holstein and Chas. H. McCarer, for the 
United States. 

McDonald & Butler and Gordon, Lamb & Sheppard, 
for defendant. 


#RESHAM,J. The indictment charges that the de- 
fendant committed perjury in swearing to the truth 
of a quarterly report as assignee in bankruptcy, before 
Auretus W. Hatch, a notary public. The defendant 
pleads specially that at the time the alleged oath was 
administered to him by the said A. W. Hatch, as 
notary public, the latter was a citizen of Marion county, 
Indiana, and a minor, under tweuty-one years of age. 
A demurrer to this plea presents the following ques- 
tions, viz. : 

(1.) Are minors ineligible to the office of notary pub- 
lic under the Constitution or statutes of the State of 
Indiana? (2) If not, are they ineligible at common 
law ? 

Article 6, section 2, of the Constitution, declares that 
there shall be elected in each county, by the voters 
thereof, a clerk of the Circuit Court, auditor, recorder, 
treasurer, sheriff, coroner and surveyor. 

Section 3 declares that such other county and town- 
ship officers as may be necessary shall be elected or 
appointed in such manner as may be prescribed by 
law. Section 4 declares that no person shall be elected 
or appointed as a county officer who shall not be an 
elector of the county. Article 2, section 2, declares 
that only males twenty-one years of age, are electors. 

The first section of the act providing for the ap- 
pointment of notaries public, and defining their powers 
and duties (1 Ind. R. S. 634), provides that such officers 
shall be appointed and commissioned by the governor, 
upon acertificate of qualifications and moral character 
from the judge of the Circuit or Common Pleas Court 
of their counties, respectively, and shall, before they 
enter upon their duties as such, take an oath of office 
before the clerk of the Circuit Court of their counties 
respectively, and file in his office, to be approved of by 
said clerk, an official bond. Section 5 of the same act 
confers power upon notaries to take and certify ac- 
knowledgments of deeds and other instruments of 
writing, to administer oaths generally, to take and 
certify depositions, and to do such acts as by common 
law and‘the customs of merchants they are authorized 
to do. Section 7 provides that no person holding a 
lucrative office, or being an officer in any bank or cor- 
poration possessed of any banking powers, shall be a 
notary public. Section 4 of a later act (1 Ind. R. 8. 
635) declares that the jurisdiction of a notary public 
shall be coextensive with the limits of the State, but 
no notary shall be compelled to act beyond the limits 
of the county in which he resides. 

The authority of notaries extends throughout the 
State, and they are not required by statute to be 
twenty-one years of age. But it is urged by counsel 
for defendant that under the Constitution none but 
voters twenty-one years of age are electors; that no 
person not an elector can hold a connty office; and 
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that notaries are county officers. Notaries have noth- 
ing to do with the affairs of the county, and they dis- 
charge no duties as county officers. In taking and 
certifying acknowledgments of deeds and other writ- 
ten instruments, administering oaths, and in doing 
such acts as by common law and the customs of mer- 
chants they are authorized to do, they do not act as 
county officers. They are not needed in the adminis- 
tration of county affairs, and they are not county offi- 
cers within the meaning of the Constitution. There 
is nothing in the Constitution or statutes of Indiana 
making infants ineligible to the office of notary public. 
Unlike most of the States, Indiana has not declared, 
in her Constitution or statutes, that only those who 
have attained the age of twenty-one years shall be 
eligible to any public or civil office. 

While at common law persons are not admitted to 
full enjoyment of civil and political rights until they 
have attained the age of twenty-one years, yet infants 
are capable of executing mere powers, and as agents, of 
making binding contracts for others. In England 
they are allowed to hold the offices of park-keepers, 
foresters, jailer and mayor of atown; and in both Eng- 
land and this country they are capable of holding and 
discharging the duties of such mere ministerial offices 
as call for the exercise of skill and diligence only. 
They are not eligible to offices which concern the ad- 
ministration of justice, on account of their inexperi- 
ence and want of judgment and learning. King v. 
Dilliston, 3 Mod. 222; Tyler on Infancy & Cov., § 78. 

Stevens T. Mason was appointed secretary of the 
Territory of Michigan by President Jackson in 1851, 
when he was but nineteen years of age, and while yet 
aninfant he became acting governor, and the vigor 
and wisdom which he displayed in these offices vindi- 
cated the propriety of his appointment. Other in- 
stances might be cited in which infants have discharged 
the duties of purely ministerial offices which did not 
concern the administration of justice. It need hardly 
be said that the office of notary public is ministerial, 
and that it does not concern the administration of 
justice. 

Demurrer sustained. 

a 
AGREEMENT TO PERFORM SERVICES WITH 
INSTRUMENTS SUPPLIED BY 
OTHER PARTY. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN'S BENCH 
DIVISION, MAY 14, 1881. 


ROBERTSON V. AMAZON TUG AND LIGHTERAGE Co. 
Where one party to a contract engages to perform certain 
services for the other party with the means to be provided 
by such other party, there is an implied warranty that 
such means are reasonably fit for the purpose for which 
they have been provided. 
URTHER CONSIDERATION. This was an ac- 
tion tried before Lord Coleridge, C. J., at West- 
minster, in April, 1878, and reserved for further con- 
sideration. 

The facts of the case areas follows: The plaintiff is a 
master mariner of the merchant navy, and the defend- 
ants a registered company; and in June, 1877, the de- 
fendants were desirous of having six barges towed from 
the Humber to Para, in the Brazils. 

The plaintiff in undertaking the superintendence 
and management of the voyage signed the following 
document: 

“TI, Robert Robertson, hereby agree to take steam- 
tug towing six sailing barges from Hull, and one small 
steamer from the Downs, the latter named to assist 
when required, to Para, Brazils, providing and paying 
crews of officers, sailors, stokers and trimmers (forty- 








one men all told), also provisions for all on board for 
seventy days, and finding nautical instruments and 
charts for the navigation of the above said steam tug, 
steamer, and six barges, the company paying pilotage 
from Hull to sea. All surplus stores to be left on 
board to be taken over by and to be the property of 
the company. I hereby undertake to do all the above, 
and hold the company harmless in regard tothe return 
of the above crew from Para. Expenses for which 
shall be borne by me wholly from the date of the 
arrival of the vessels in Para for the sum of ten hun- 
dred and twenty pounds, £100 of which shall be paya- 
ble to me on signing contract, and a further sum of 
£600 before leaving Hull, for which I shall give guar- 
antee satisfactory to the company. The balance 
of £520 to be paid by the company’s agents in Para on 
their being satisfied that no claims exist against the 
company in regard to me, Captain Robertson, or my 
crew. 
** (Signed) RosertT ROBERTSON.” 

The defendants provided the steamer Villa Bella as 
the towing steamer, and the Galopin as _ assistant 
steamer. It was proved at the trial that the boiler 
and engines of the Villa Bella were very much out of 
order and repair, and that altogether she was not rea- 
sonably efficient for the purposes of the voyage. 

It was also proved that the Galopin was a small 
steamer of about three tons burthen, and that when ~ 
caught ina storm in the Bay of Biscay, her captain 
left the towing steamer Villa Bella, and put in for 
shelter at Brest, and refused to join the plaintiff, 
though subsequently ordered by the defendants to do 
so. Owing to the slowness of the Villa Bella, the 
voyage was protracted to a period of 105 days, and 
frequent stoppages were necessitated. Three of the 
barges never arrived out at Para, but one was left at 
Vigo, and two broke away and drifted to Barbados. 

The defendants paid the expenses incurred by reason 
of the voyage being delayed over the seventy days, 
and had paid the plaintiff the sum of 8561. The plaint- 
iff claimed in this action the balance of the 1020]., and 
10001. as further damages, while the defendants denied 
their liability to the plaintiff, but counter-claimed 
against him for a considerable sum as expenses to 
which they had been put by reason of the non-fulfill- 
ment of the contract by the plaintiff, and paid 101. into 
court as sufficient to satisfy the plaintiff's claim. 


CoLeripGeg, C. J. The point raised in the case is 
one of considerable importance, and the contract to 
be construed is, as far as I am aware, to be construed 
by the courts for the first time. If there had been any 
authorities on the point I should have taken them into 
account as to what judgment I should deliver, and so 
would have taken time to consider my judgment; but 
none of the cases cited have any bearing on this case, 
und I decide atonce. This is a most peculiar contract, 
and I must decide the case on the construction of the 
contract inter partes; it involves the relationship of 
one party to a contract who undertakes for a con- 
sideration to perform within a specified time certain 
services with the instrument or means supplied by 
the other party to the contract for such services. The 
only two points that arise are, first, whether or not 
there was any implied contract or undertaking on 
the part of the defendants that the Villa Bella, the 
steam tug in question, should be reasonably fit for the 
duty for which she was to be employed; secondly, 
have the defendants broken their contract or not by 
not assisting by means ot the second steamer, the small 
one, the plaintiff when requiring its assistance, as by 
the contract he was entitled to require. As to the first 
point we must look to the circumstances of the case 
for its construction; for such construction it is neces- 
sary to consider the different possible interpretations. 
Its words might receive a different interpretation to 
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that put on them by the plaintiff, and if so looked at 
might alter the conclusions at which one might arrive. 
Now the plaintiff was a man who had performed a 
similar voyage two years before, but with a smaller 
number of barges, two, | think, and bad performed it 
in safety. It was agreed that he should take this par- 
ticular steam-tug, the Villa Bella, and it was a contract 
to take her from Hull to Para. Was there then any 
contract on tne part of the defendants that the Villa 
Bella was fit for the voyage? I do not wish to repre- 
sent that there is an absolute warranty that the ship 
Was seaworthy in the general sense of the word. The 
case of Couch v. Steel, ubi sup., decided on very good 
grounds the contrary. The plaintiff undertakes to 
conduct the fleet across the Atlantic; that is, to do 
under particular circumstances particular work. He 
furnishes a great deal of the necessaries incidental to 
the voyage—not the engines or engineers— but he 
engages the sailors, stokers, and trimmers, from Hull 
to Para. There must be an undertaking on the part 
of the defendants that the Villa Bella was reasonably 
fit to do the work on which she was to be engaged. 
The plaintiff was entitled to say: “I had an instru- 
ment supplied by the defendants to do this work, and 
such instrument ought to have been reasonably fit to 
do it.’”” The contrary contention seems full of diffi- 
culties, insuperable difficulties to my mind. Suppose 
the Vilia Bella, undoubtedly incompetent to fulfill the 
task assigned to her, and with terrible danger to life, 
occupies a period beyond all time in the contemplation 
of the parties, a year we will say, instead of seventy 
days; yet the captain would be liable, and he would 
be met with the statement, ‘‘ You took the risk and 
must abide by it,” so that nothing could he recover 
for the valuable time spent by him, and for losses in- 
curred by making good the defects, and paying for 
expenses brought about by the protracted voyage. If 
the plaintiff at an earlier stage had made himself ac- 
quainted with the state of this steamer, and had 
refused to perform the duties imposed on him on the 
ground of the impossibility of carrying out the con- 
tract, it was said in argumeut that he would be held 
liable for such refusal. Now, either the grounds of his 
refusal would be no answer— the impossibility being 
short of a physical impossibility; or they would be an 
answer to an action at the suit of the defendant com- 
pany. This shows that there was an implied contract 
on the part of the defendants thatthe Villa Bella 
should be fit for the purposes of the voyage, and there- 
fore an undertaking on the part of the defendants that 
the Villa Bella should be reasonably fit for the services 
the plaintiff undertook to perform in her. Secondly, 
as to the Galopin. The defendants did agree to pro- 
vide a steamer to assist the plaintiff in towing the 
barges; but the Galopin did not assist, but on the first 
rough weather left him and steamed back to Brest, 
because it is said it would have been dangerous to the 
lives of those on board to continue out in the open 
while such a storm was raging. This reason might be 
valid between the captain of the Galopin and his em- 
ployers, but not between the plaintiff and the defend- 
ants. She was required to assist but did not. Further, 
should I be wrong as to that particular incident of the 
Gulopin’s conduct, and the reason assigned be an 
answer to the plaintiff's contention, there is yet the 
other point to be considered, namely, the refusal of 
the Gulopin’s captain to rejoin the plaintiff, which isa 
complete answer. If the defendants sued the master 
of the Galopin he might have an answer to the suit; 
but what in his mouth might be a good defense to such 
action cannot avail the defendants in resisting the 
claim now made upon them by the plaintiff. On both 
grounds therefore ] must give judgment against the 
defendants, to the effect that this action is maintaina- 
ble. The question of amoupt must be considered else- 
where. Judgment for plaintiff. 





UNITED STATES SUPREME COURT AB- 
STRACT. 

LIFE INSURANCE— FORFEITURE BY UNTRUE STATE- 
MENTS—STATEMENTS CONSTRUED ACCORDING TO UN- 
DERSTANDING OF PARTIES— APPLICANT UNFAMILIAR 
WITH ENGLISH LANGUAGE — SUNSTROKE AND DISEASE 
OF BRAIN. — (1) In an application for a life insurance 
policy on the life of T. was this question: ‘* Whether 
now orformerly, when and how long, and to what 
degree, subject to or at all affected by any of the fol- 
lowing diseases and infirmities.’’ (Here followed a 
long list, in alphabetical order, of disorders, beginning 
with ‘‘apoplexy*’ and ending with ‘ yellow fever,” 
and including ‘diseases of the brain, disease of the 
heart.”) The answer was ‘“ Never sick.’ T. was a 
German who did not understand English very well. 
The policy contained a condition forfeiting it if any 
one of the answers in the application was untrue. In 
an action on the policy, after the death of T., it was 
set up as a defense that T. had once had a sun stroke, 
and the answer was therefore untrue. The court 
charged the jury thus: ‘In considering whether the 
reply ‘never sick’ was an untruth of such a character 
as to avoid the policy, the jury had the right and 
ought to remember that the applicant was not a native- 
born citizen, and that he was not very familiar with 
the language in which the question was put, and did 
not speak it with any fluency, and it is fair to assume 
from the testimony that he did not understand it very 
fully when spoken to him.”’ And also: ‘It seems to 
me that in endeavoring to ascertain the truth or falsity 
of the answer, we ought to look at it in the light of the 
knowledge and understanding which the individual 
had in regard to the terms he uses.”’ Held, that there 
was noerror. To ascertain the meaning of the answer 
—the meaning the law will affix to it—it is perfectly 
proper to determine the sense in which the words 
were used by the speaker; the sense in which he in- 
tended they should be understood by the person spoken 
to, and in which they were actuaily understood by 
both. As was well said by Swayne, J., in Insurance 
Co. v. Gridley, 100 U. 8. 616: ‘*The object of all sym- 
bols is to couvey the meaning of those who use them, 
and when that can be ascertained it is conclusive.” 
The nature of this written instrument, as affected by 
its form, must be considered in every question of its 
interpretation. It is not a formal instrument, employ- 
ing technical language with well-ascertained legal 
effect, like a deed or a bill of lading, or framed with 
precision and nicety as to the choice of phrases to ex- 
press a certain and definite covenant which the parties 
duly advised have entered into with deliberation and 
in solemn form. It is on the contrary a conversation 
reduced to writing, and the writing done by one only 
of the parties. The language is colloquial, and in the 
form of a dialogue; of question and answer. It is in 
the shape of adepusition, where the party interrogated 
is giving his testimony, and where the meaning of his 
statements must be ascertained from his own peculiar 
use of language. And if the party is a foreigner, with 
an imperfect knowledge of the language, it is obviously 
just and reasonable that that circumstance should be 
considered in determining the meaning of the words 
he has used. (2) It was shown by evidence that T. had 
frequently stated that he had hada sun stroke. There 
was other evidence tending to show that he had been 
merely overcome by the heat. The court submitted it 
to the jury to say whether or not T. ever did in fact 
have a sun stroke, properly so called, and whether the 
attack he did have, sun stroke or not, wasa disease of 
the brain, making the answer untrue. Held, no error. 
The answer was not untrue unless T. had had a disease 
of the brain. To establish this it was necessary to 





prove something more than that he had what he called 
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sun stroke. It was essential to show that he had sun 
stroke in fact, and that it was such as to constitute 
disease of the brain. Judgment of U. 8S. Cire. Ct., 
New Jersey, affirmed. Knickerbocker Life Insurance 
Co. v. Trefz. Opinion by Matthews, J. 

[Decided Nov. 21, 1881.] 


REMOVAL OF CAUSE — CAUSE PENDING WHEN ACT OF 
1875 PASSED— FEDERAL STATUTE AS TO EVIDENCE 
RULE OF FEDERAL COURTS—RES ADJUDICATA. — (1) 
At the time of the passage of the Removal of Cause 
Act of 1875, this action was pending in the State courts 
of Illinois. The trial court had rendered a decree in 
favor of complainant and defendant had taken an ap- 
peal to the Supreme Court. That court, October Ith, 
1875, made a decree remanding the case fora new trial 
on the ground that certain persons had been allowed 
to testify who were, under an Illinois statute, incom- 
petent to testify. By the Illinois practice a case re- 
manded cannot be tried in the trial court until the 
transcript of the order of the Supreme Court remand- 
ing it has been filed therein, which filing may be done 
by either party within two years after the order is 
made. At the time the orderto remund was made, 
the October term of the trial court named was in ses- 
sion, but the transcript was not then filed. It was 
filed November 11, 1875, during the November term, 
and the cause redocketed November 23, and a petition 
and bond for removal to the Federal Circuit Court 
presented, and at the December term, against the ob- 
jection of defendant, an order of removal was made. 
Held, that the order of removal was in time. The 
clause in the Removal Act, which declares that the 
petition. for removal must be filed ‘‘ before or at 
the term at which said cause could be first tried and 
before the trial thereof,’’ has been construed to allow 
the removal of a cause which was pending at the date 
of the passage of the act, if the application therefor 
were made before trial and at the term of the court, 
after the passage of the act, at which the cause could 
be first tried (?emoval cases, 100 U. S. 457); in other 
words, that the fact that the first term of the court in 
which the cause could have been first tried had already 
passed when the act went into effect, was not of itself 
an obstacle to the removal of the cause. The case 
here could not be tried until after the transcript men- 
tioned was filed. (2) At the trial of the case after 
removal in the Federal Circuit Court, the witnesses, 
who were declared to be incompetent to testify by the 
Illinois Supreme Court, were held to be competent 
under the Federal statutes regulating evidence, and 
were permitted to testify. Held, that the competency 
of the witnesses at the trial in the Circuit Court was 
to be determined by the Federal and not the State 
statute (Potter v. National Bank, 102 U. 8. 165), and 
the decision of the Illinois Supreme Court, declaring 
them incompetent, was not res adjudicata so as to ex- 
clude them. The Federal court was bound to admin- 
ister the law of evidence as prescribed by act of Con- 
gress, unless what had transpired in the case in the 
State court presented an insuperable obstacle to that 
course. The transfer of a case from the State toa 
Federal court does not vacate what has been done in 
the State court previous to removal. What has been 
decided in the State court is res udjudicata and cannot 
be re-examined. Duncan v. Gegan, 101 U. 8.810. But 
the rulings of the Circuit Court in the progress of this 
cause after its removal did not reverse or vacate any 
thing which had previously been adjudicated by the 
State court. The decision of the latter court was 
that under the State law certain witnesses were in- 
competent in the State court. The Federal court 
decided that under the laws of the United States the 
same witnesses were competent when offered in a 
United States court. Here was no conflict of opinion, 
and no unsettling of any matter which had been ad- 





judged by the State court. The Federal court was 
bound to deal with the case according to the rules of 
practice and evidence prescribed by the acts of Con- 
gress. If the caseis properly removed, the party 
removing it is entitled to any advantage which the 
practice and jurisprudence of the Federal court gives 
Decree of U.S. Cire. Ct., N. D. Illinois, affirmed. 


him. 
Opinion by Woods, J. 


King v. Worthington. 
[Decided Oct. 31, 1881.] 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT. 


JULY, 1881.* 

BAILMENT— LIABILITY OF AGISTER FOR TRESPASS 
OF CATTLE. — Defendant depastured five cows on land 
leased by him. While under his charge they escaped 
from his premises and committed a trespass. Held, 
that he was liable for the trespass. As occupier he was 
bound to keep the fences in repair. Tewksbury v. 
Bucklin, 7 N. H. 518. It was through his negligence 
the cattle escaped. The defendant was a bailee, an 
agister. Having care and control of the cattle, he 
might maintain trespass for an injury to them. Bass 
v. Pierce, 16 Barb. 595. So he would be liable for any 
injury done by them. Smith v. Jaques, 6 Conn. 530; 
Barnum y. Van Dusen, 16 id. 200. The agister, as well 
as the general owner of cattle trespassing, is liable in 
damage. Sheridan y. Bean, 8 Mete. 284. So trespass 
lies against A., if cattle in his custody do a trespass, or 
against the owner, at his election. Com. Dig. Tres- 
pass, ch. 1. Weymouth v. Gile. Opinion by Appleton, 
C.J. 

CONSTITUTIONAL LAW — STATE STATUTE DISCRIM- 
INATING AGAINST MANUFACTURERS OF OTHER STATES. 
—A statute of Maine enacts thus: ‘‘ No person, except 
as hereinafter provided, shall travel from town to 
town, or place to place in any town, on foot, or by any 
kind of land or water conveyance, carrying for sale, or 
offering for sale, any goods, wares or merchandise, 
whole or by sample, under a penalty of not less than 
fifty nor more than two hundred dollars, and the 
forfeiture of all property thus unlawfully carried; but 
this provision shall not apply to commission merchants 
and commercial brokers travelling from place to place 
in the city or town where they reside, and selling or 
offering to sell goods by sample or otherwise; nor to 
any citizen of this State selling any fish, fruit, provis- 
ions, farming utensils or other articles lawfully raised 
or manufactured in this State.’’ Held, that the statute 
violates the Federal Constitution by discriminating in 
favor of goods manufactured in this State, and against 
goods {manufactured in other States, and is therefore 
unconstitutional and void. Wilton v. Missouri, 91 U. 
S. 275; Tiernan v. Rinker, 102 id. 123. State of Maine 
v. Furbush. Opinion by Walton, J. 

DEFINITION — “‘ RELIGIOUS’? REFERS TO CHRISTIAN- 
1ry. — The word “‘religious,’’ when used in a will made 
in this country, as descriptive of books and reading, 
means those books or reading which tend to promote 
the religion taught by the Christian dispensation, un- 
less the meaning is so limited by associate words or 
circumstances as to show that the testator had refer- 
ence to some other mode of worship. Simpson v. Wel- 
come. Opinion by Danforth, J. 


FALSE REPRESENTATION — WHAT NECESSARY TO SUS- 
TAIN ACTION FOR DAMAGES, — To enable one to recover 
damage for false representation by a party when mak- 
ing a conveyance to him, it is essential that there 
should be some evidence that he has been thereby 
injured. When the only consideration for such a con- 
veyance is that the plaintiff was induced thereby to 











*To appear in 72 Maine Reports. 
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pay his own debt, he cannot be said to be injured, be- 
cause he suffered no damage. It was not defrauding 
him to induce him, by means of a false representation 
(had that been proved), to pay his own debt. Nor are 
expenses, subsequently incurred in the prosecution of 
fruitless suits, based upon such conveyance, evidence 
of damages resulting from the false representation, 
when it appears that by the exercise of common pru- 
dence and caution such suits would not have been 
commenced. Fuller v. Hodgdon, 25 Me. 248; Com- 
monwealth v. McDuffy, 126 Mass. 467; Pasley v. Free- 
man, 3T. R. 51. Brown v. Blunt. O inion 'by, Bar- 
rows, J. 


MARYLAND COURT OF APPEALS 
STRACT* 


AB- 


ACKNOWLEDGMENT — WHEN CLERICAL OMISSION 
FROM CERTIFICATE OF IMPORTANT WORDS DOES NOT 
INVALIDATE. — In the last clause of a mortgage deed, 
in all respects properly executed, under the seal of the 
mortgagor, a corporation, W.S. was duly appointed 
the true and lawful attorney of the corporation, * for 
it and in its name, and as its act and deed, to ac- 
knowledge the mortgage before any person having 
authority by the laws of the Stateto take said acknowl- 
edgment, in order that the same may be duly record- 
ed.”” On the same day that the mortgage was exe- 
cuted, according to its date, W.S., the attorney thus 
named in the deed for that purpose, appeared before a 
justice of the peace, and that officer certified that 
** personally appeared W. S8., he being known to me to 
be the person who is named and described as and pro- 
fessing to be the attorney named in the letter, or power 
of attorney contained in the foregoing mortgage or 
instrument of writing, to be the act and deed of the 
Maryland Inebriate Asylum, the party of the first part 
thereto; omitting after the word writing, the words, 
“and acknowledged the said mortgage.’’? Inthe same 
certificate the justice further certified, that at the 
sume time, the mortgagee appeared and made oath 
that the consideration set forth in this mortgage was 
true and bon fide; and this certificate was appended 
to the mortgage in the usual way, and the mortgage 
was thereupon duly recorded. On exception to the 
sale of the mortgaged premises on theground that the 
mortgage was not duly acknowledged, it was held, that 
every reasonable intendment should be made in sup- 
port of the certificate, and the instrument to which it 
was attached; that from the face of the whole writing 
including the certificate there was no doubt as to what 
was done, and that the act done was in accordance 
with the authority delegated; and that the words 
omitted by mere clerical misprision were supplied by 
the context with positive certainty; and that what 
might be fairly and clearly understood or implied in 
reading the acknowledgment in connection with the 
deed was of the same effect as if it had been in terms 
expressed. See Wicks v. Caulk, 5 H. & J. 36; Frost- 
burg Mut. Build. Assoc. v. Brace, 51 Md. 508; Van 
Ness v. Bank of United States, 15 Pet. 17. Busshor v. 
Stewart. Opinion by Alvey, J. 


CONSIDERATION — PROMISE BY CREDITOR TO FOR- 
BEAR PROCEEDING IN BANKRUPTCY NOT.—A promise 
by acreditor to forbear the institution of proceedings 
in bankruptcy against his debtor is not a sufficient 
consideration to support a promise by athird party to 
pay the debt, though the creditor believed that he 
could have sustained the proceedings in bankruptcy, 
and the third party believed that forbearance to pro- 
ceed would be advantageous and beneficial to himselt. 
The law 1s well settled that a mere forbearance of ‘a 
claim or demand, before suit brought, which is not in 


* To appear in 54 Maryland Reports. 





fact a legal demand, is not of itself a sufficient consid. 
eration to support a promise.’’ Such is the language 
of this court in the case of Hartle v. Stahl, 27 Md. 172, 
quoting from the case of Stoddard v. Mix, 14 Conn. 22, 
The same principle was also decided in Jones v. Ash- 
burnham, 4 East, 546, and Wade vy. Simeon, 52 Eng. C, 
L. Rep. 563, 564, and Busby v. Conoway, 8 Md. 62, 
Ecker v. McAllister. Opinion by Grason, J. 

HIGHWAYS — WHEN OFFICIALS HAVING CHARGE OF, 
NOT LIABLE FOR NEGLIGENCE OF WORKMAN — RE- 
SPONDEAT SUPERIOR. — The county commissioners of 
Anne Arundel county, Maryland, are specially charged 
by law with the duty of keeping the public roads in 
proper repair, and safe for the travel of the public; 
subordinate to them are the road supervisors. A 
supervisor is appointed by the commissioners, but the 
law specially designates his duties and powers in the 
repairing of roads. Among other things he is clothed 
with the duty of hiring hands and teams. The com- 
missioners may fix the price to be paid for the hire of 
laborers and teams, but they do not contract with the 
laborer. The supervisor does this, not in obedience to 
any regulations or directions from the commissioners, 
except as to the price, but in the discharge of a duty 
imposed by law. Held, that such county commission- 
ers were not liable in damages for an injury sustained 
by a person travelling on a county road, by reason of 
the negligence of a laborer employed by a roud super- 
visor to assist him in repairing the road. Such super- 
visor in the discharge of his duties is a public officer, 
and not the mere agent of the county commissioners. 
In Ball v. Town of Winchester, 25 N. H. 440, it is 
said, ‘The surveyor of highways, in performing his 
official duties, is not the agent of the town, but a 
public officer, clothed with such powers, and bur- 
dened with such duties as the law prescribes. His 
authority is not derived from the town, nor is he under 
their control, and he cannot in any proper sense be said 
to act for or in behalf of the town. His powers in 
reference io the repairing of highways cannot be cn- 
larged nor abridged by any action of the town upon 
that subject, and what he does or declines to do in the 
rightful exercise of his authority, is done or withheld 
because the law enjoins upon him, and not because ho 
is to act or refrain from acting, in obedience to the 
injunction of the town.’ See also, White v. Inhabit- 
ants of Phillipston, 10 Metc. 110; Russell v. Mayor 
of New York, 2 Denio, 461. In Walcott v. Swamps- 
cott, 1 Allen, 101, where the facts were not unlike those 
in the case at bar, the court decided that the town was 
not liable in damages for an injury sustained by the 
carelessness of a laborer employed by a highway sur- 
veyor in repuiring a highway. And so in Barney v. 
City of Lowell, 98 Mass. 570, where the injury was 
occasioned by a wagon carelessly driven by the team- 
ster employed by the superintendent to haul stone for 
the repair of the highway. These cases were decided 
upon the ground that the relation of master and serv- 
ant did not exist with the town or corporation, and 
the maxim respondeat superior did not apply. The 
surveyor or superintendent of the repairs was treated 
as a public officer with duties defined by law, and not 
as the agent of the town in the performance of duties 
defined by them. Commissioners of Anne Arundel v. 
Duvall. Opinion by Brent, J. 


eee 
IOWA SUPREME COURT ABSTRACT. 
OCTOBER 5, 1881. 


AGENCY — RATIFICATION OF UNAUTHORIZED ACT 
OF AGENT. — In an action to foreclose a mortgage and 
to enforce notes for the same debt signed by the wife 
of the mortgagor it was claimed and shown that the 
agent of plaintiff who procured the signature of the 
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wife to the notes, which were new notes and not the 
original notes given with the mortgage, agreed, in con- 
sideration thereof, to release the mortgage. His au- 
thority to make this agreement was denied by plaintiff. 
Held, that plaintiff, by accepting the notes and seeking 
to enforce them, ratified the act of the agent and was 
pound thereby. Where a contract is an entirety and 
is wholly unauthorized, and the principal takes the 
benefit of it, he must take it with the obligations which 
make a part of it. Hovil v. Pack, 7 East, 164; Cornwal 
y. Wilson, 1 Ves. Sr. 509; Farmers’ Loan & Trust Co. v. 
Walworth, 1 Comst. 433; Hovey v. Blanchard, 13 N. 
H. 145. Beidman v. Goodell. Opinion by Adams, C. J. 


EVIDENCE — GOOD CHARACTER — FORMER ADJUDI- 
cATION. — (1) In an action for maliciously burning 
plaintiff's stacks of wheat,the trial court instructed 
the jury in substance that evidence of the defendant’s 
prior good character was to be weighed and considered 
by them, and if therefrom a reasonable doubt was 
raised, it was their duty to find for the defendant. 
Held‘ error. In civil cases evidence of general char- 
acter is not admitted unless the nature of the action 
involves the general character of the party or goes 
directly to affect it. 1Greenl. Ev., § 54, and authori- 
ties cited in note 3. But “generally, in actions of 
tort, where the defendant is charged with fraud from 
mere circumstances, evidence of his general good 
character is admissible to repel it.’’ Id. The better 
doctrine seems to be that evideuce of good character 
should be confined to cases where intention is the 
point in issue, and the proof consists of slight cireum- 
stances. This is the rule which was established in the 
leading case of Ruan vy. Perry, 3 Caines, 120. Beyond 
the rule recognized in this case, the best-considered 
cases have not extended the admissibility of evideyce 
of good character in a civil action. That such evidence 
is vot entitled to consideration in a case such as this 
is clearly established by the following authorities: 
Fowler v. A2tna Fire Ins. Co., 6 Cow. 673; Schmidt v. 
N. Y. Ins. Co., 1 Gray, 535; Attorney-General v. Bow- 
man, 2 Bos. & Pul. 543 Humphrey v. Humphrey, 
7 Conn. 116. (2) While the rule is that a decision once 
made in a case constitutes the law of the particular 
case, and will not upon a subsequent appeal in the 
same case be overruled or examined, however well 
satisfied the court may be that it is erroneous; yet if a 
new trial of the case is ordered on other grounds and 
the rule originally adopted has been overruled in an- 
other case, and is no longer the law of the State, it 
will be the duty of the court, in the further prosecu- 
tion of this case, to follow the rule adopted in the later 
case. Barton v. Thompson. Opinion by Day, J. 


—\—_>____—_ 


NEW JERSEY SUPREME COURT AB- 
STRACT. 


JUNE TERM, 1881.* 

EXECUTION — SALE OF CHATTELS SUBJECT TO MORT- 
GAGE — PRESUMPTION OF LEGALITY OF ACTION OF 
SHERIFF. —(1) A sheriff having an execution against 
the mortgagor of chattels may levy upon and sell 
them, provided he does not profess to sell clear of the 
mortgage, and does not deliver possession to the pur- 
chasers. If the mcurtgagee notify the sheriff of his 
claim, the sheriff, afer the sale, must retain the goods 
in subservience to such claim. (2) The law will infer, 
in the absence of contrary evidence, that the officer’s 
conduct was legal, and the naked fact that the sheriff 
about to sell goods mortgaged, said, at a time not 
defined, and under circumstances not disclosed, “ that 
if any one bid at his sale he would get the property,” 





*To appear in 14 Vroom’s (483 N. J. Law) Reports. 





is not sufficient to show that his conduct was tortious. 
Woodside v. Adams, 11 Vroom, 429. Atkinson v. 
Hires. Opinion by Beasley, C. J. 


HIGHWAY — DEDICATION BY VENDOR OF BUILDING 
Lots. — One R. Graves plotted a tract of land as build- 
ing lots, selling some of them by reference to such 
plot. On this plot was a small section marked ‘ An- 
nette Park, now belonging to R. Graves."’ Held, that 
such section thereof became a public park by dedica- 
tion. Price v. Inhabitants of Plainfield, 11 Vroom, 
608; Trustees of M. E. Church v. Council of Hoboken, 
4 id. 19. Mayor of Bayonne v. Ford. Opinion by 
Beasley, C. J. 


CONSTITUTIONAL LAW — IMPAIRING CONTRACT—MU- 
NICIPAL INDEBTEDNESS — REMEDY. — The provision 
in the Constitution of this State forbidding the Legis- 
lature to pass any law depriving a party of any remedy 
for enforcing a contract which existed when the con- 
tract was made, applies to remedies against municipal 
corporations. Where municipal authorities have power 
to Jevy a tax for the payment of debts, judgment cred- 
itors of the corporation, whose debts are not collecti- 
ble by execution, have aright to the exercise of that 
power, which the court will enforce by mandamus. 
Where such a power existed at the time the debt was 
contracted, the remedy by mandamus is within the 
protection of the Constitution. A statute which 
merely regulates the mode of pursuing the remedy, 
without impairing its substance, is constitutional. The 
supplement to “An act for the better regulation of 
proceedings upon writs of mandamus,’’ approved 
March 3, 1880 (Pamph. L. 1880, p. 102), requires the 
court, before issuing such writs to compel the levy of 
atax for the payment of municipal debts, to deter- 
mine the highest rate of taxation capable of being im- 
pesed upon the municipality without injury to the 
interests of the creditors of the corporation whose 
claims are not yet due, and forbids the court to direct 
the levying of any more than that rate will produce. 
Before the passage of this statute the relator was a 
creditor of the city of Rahway, the authorities of 
which had ample power to levy taxes to pay his debt. 
Held, that the enforcement of the law would deprive 
him of his constitutional remedy, and hence, as to 
him, the statute was invalid. This statute is uncon- 
stitutional also, because it aims tou devolve upon the 
judicial department of the government an exclusively 
legislative function pertaining to the taxing power— 
the duty of determining the highest rate of taxation 
which can be borne by a municipality without injury 
to its creditors at large. Authorities cited, Martin v. 
Somerville W. P. Co.,3 Wall. Jr. 206; Bridge Co. v. H. 
L. & J. (o., 2 Beas. 81; Zabriskie v. Hackensack, etc., 
R. C.,3 C. E. Green, 178; Black v. Delaware, ete., C. 
Co., 9 id. 455; Rader v. Southeasterly Road District, 
7 Vroom, 273; Vanderbeck v. Inhabitants of Engle- 
wood, 10 id. 345; Scaine v. Belleville, id. 526; Mori- 
wether v. Garrett, 102 U. 8.472; Wolf v. New Orleans, 
103 id. 358; United States v. New Orleans, 98 id. 381; 
Supervisors v. United States, 4 Wall. 535; City of Ga- 
lena v. Amy, 5 id. 705; Shackelton v. Town of Gut- 
tenberg, 10 Vroom, 660; Lyon v. City of Elizabeth, 14 
id. 158; Louisiana v. New Orleans, 102 U. 8. 203. Mun- 
day v. Assessors of Rahway. Opinion by Dixon, J. 





CONSIDERATION — NOTE GIVEN FOR TAXES AND NOT 
ACCEPTED, INVALID. —O. being indebted to the city 
of Rahway for unpaid assessments, gave a promissory 
note to C., as treasurer of said city, to secure such 
payment; C. subsequently entered upon the official 
books a credit of this amount, charging himself as hav- 
ing received the same as cash. The city never accepted 
the note, or in any way recognized the transaction, and 
}. never paid into the treasury the amount of O.’s 


‘se 


indebtedness, and nothing appears to show that O. has 
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been discharged in any manner from his liability to the 
city. Held, that C. can maintain no action upon this 
note; it was given to his office aud not to him person- 
ally, and the city having declined to receive it, it failed 
of inception as a valid contract. If the official desig- 
nation is descriptio persone merely, and the design was 
to give the note to plaintiff as payee, there is no con- 
sideration to support it, he having failed either to pay 
the defendant’s liability or to show that the city has 
accepted him and released the defendant. Crowell v. 
Osborne. Opinion by Kuapp, J. 


CORPORATION — INCIDENTAL RIGHT TO LEASE REAL 
ESTATE FOR ITS USE— WHEN SEAL NOT NECESSARY 
MAY BE TENANT.—(1) A turnpike company has, as 
incident to the purposes of its incorporation, a right 
to take and hold under lease necessary premises for 
storing implements used in road repairs and for shel- 
tering its servants. It is within the meaning of the 
necessary rights and powers conferred in its charter. 
Leggett v. Manufacturing Co., Saxt, 541; New Jersey 
R. & T. Co. v. Hancock, 6 Vroom, 537. (2) To bind a 
corporation under a lease for years, execution under 
its corporate seal is not requisite. Bank of Columbia 
v. Patterson, 7 Cranch, 304; Baptist Church v. Mulford, 
3 Halst. 182; Marbury v. Johnson, 3 Green, 117. (3) A 
corporation may hold asa tenant from yeur to year. 
Crawford v. Longstreet. Opinion by Knapp, J. 


——_>_____—_ 


PENNSYLVA VIA SUPREME COURT AB- 
STRACT. 


’ CONSTITUTIONAL LAW — CORPORATION CHARTERED 
BY FEDERAL GOVERNMENT NOT FOREIGN UNDER 
STATE LAw. — The General Government, in its rela- 
tions to that of the several States, cannot be consid- 
ered a foreign government in the ordinary acceptation 
of that term. Within the sphere of its delegated 
powers its authority extends over all the States of 
which it is composed, and to that extent it may be said 
to be identified with the government of each. Hence, 
a corporation created by the government of the United 
States cannot with propriety be called a foreign cor- 
poration, and is not taxable under a State statute im- 
posing a license tax upon foreign corporations doing 
business in the State. Commonwealth of Pennsylvania 
v. Vexus & Pacific Railroad Co. Opinion by Ster- 
rett, J. 

[Decided June 13, 1881.] 


EMINENT DOMAIN—SIDE TRACK UNITING RAILROAD 
WITH PRIVATE MANUFACTOKY — PUBLIC Use. — The 
running of a side track by a railroad company toa 
private manufacturing establishment to connect the 
business of such establishment with the main line of 
the railroad is a public use for which land may be ap- 
propriated. These establishments are very numerous, 
especially in Pennsylvania, along and near lines of 
railroad. They serve to develop the resources of the 
State, they give employment to vast numbers of citi- 
zens and constitute a most important clement in the 
general wealth and prosperity of the community. Con- 
venience and consequent cheapness of transportation 
are in most cases essential, and in many vital to their 
maintenance. Moreover, considerable portions of the 
general public are directly interested in the -traffic 
which goes to them, and in that which comes from 
them. Hence they cannot be regarded as merely pri- 
vate interests and therefore without the pale of that 
public use for which private property may be taken in 
the construction of railroads lawfully established and 
actually used for public purposes. Gelz’s Appeal. 
Opinion by Green, J. 


EVIDENCE — DECLARATIONS OF DECEASED sUR 
VEYOR AS TO BOUNDARY LINES.—From an early day 
in this State in litigation respecting boundaries, it ha 
been competent to prove after the death of a surveyor 
who had examined a line, what he said respecting it a 
the time and on the ground. The more careful and 
thorough his examination the greater weight his testi. 
mony would have if living, or what he said at the time 
if dead. But if he examined the line he is a competent 
witness, and after his death his statement respecting 
the line made at the time of the examination may be 
proved. Kramer v. Goodlander. Opinion by Trun-. 
key, J. 

(Decided June 22, 1881.] 


STATUTE OF LIMITATION — REMOVAL OF BAR BY 
NEW PROMISE. —It is settled that an order to remove 
the bar of the statute of limitations by an acknowl- 
edgment the acknowledgment or admission must be 
by a clear and unambiguous recognition of an ex. 
isting debt, and so distinct and expressive as to pre- 
clude hesitation as to the debtor’s meaning, and as to 
the particular debt to which it applies, and must be 
consistent with a promise to pay; but it is not neces. 
sary that there be any express promise to pay in order 
to avoid the bar of the statute. The debt is not 
destroyed by the statute of limitations, but the right 
of action or remedy is lost. When that is restored, the 
declaration is still on the original contract, and not on 
the acknowledgment as a new promise, such acknowl- 
ed;ment is but a waiver of the statutory defense. 
Suter v. Sheeler, 10 Harris, 310. Part payment of a 
debt within six years before suit brought is sufficient 
to infer a promise to pay, but the payment must be 
clearly proved. Burry. Burr, 2 Casey, 284; Yaw v. 
Kerr, 11 Wright, 333; Patton’s Executors v. Hassinger, 
19 P. F. Smith, 311. It was said in Barclay’s Appeal, 
14 P. F. Smith, 69, that there can be no more une- 
quivocal acknowledgment of a present existing debt 
than a payment on account of it, and according to al 
the authorities this is #1] that is required to take a case 
out of the statute of limitations. See also, Watson's 
Executors v. Stern, 26 P. F. Smith, 121; Palmer v. 
Gillespie, 9 W. N. Cas. 555. Wesnerv. Stein. Opinion 
by Mercur, J. 

[Decided May 2, 1881.]} 


————_q__—___ 


FINANCIAL LAW. 


EVIDENCE OF PROTEST — CERTIFICATE OF NOTA- 
RY — WHEN CONCLUSIVE.— The statute of Minnesota 
provides “that every notary public, when any bill of 
exchange or promissory note is by him protested for 
non-payment, shall give notice thereof in writing to 
each party protested against immediately after such 
protest is made, and such notices may in all cases be 
given by depositing the same in the post-office, postage 
paid, and directed to the party protested against, at 
his reputed place of residence; and the notary shall, 
in such instrument of protest, certify to the time and 
manner of service of such notice upon the several 
parties protested against.’’ It also provides that the 
notary’s instrument of protest accompanying the note 
‘shall be received in all the courts of the State as 
prima facie evidence of the facts therein certified, but 
any party may contradict by other evidence any such 
certificate.”” In anaction against an indorser upon a 
promissory note the certificate of a notary showing 
compliance with requirements of the statute was 
given in evidence and defendant gave testimony show- 
ing that the notice of protest was not received. The 
court submitted it to the jury to say whether the 
notice was in fact mailed. Held, error. Under the 





[Decided March 31, 1881.] 


provision of the statute notice is not required to be 





cou! 


tion 
the; 
me! 
Hel 
taki 
cou 
yea 
whe 
usu 
10] 
Sle! 
re | 
Per 
tion 
apr 












\R BY 
2mo0ve 
nowl- 
ist be 
D ex. 
) pre- 
as to 
ist be 
1eces. 
order 
3 not 
right 
l, the 
ot on 
owl- 
nse, 
ofa 
ient 
t be 
vv. 
ger, 
eal, 
ine- 
lebt 
ral 
ase 
n’s 
’ Va 
ion 





















































































































THE ALBANY LAW JOURNAL. 19 

















brought home to the indorser; but diligence in at- 
tempting to give it, of a certain specified degree and 
character, viz., the depositing the notice in the post- 
office, properly directed, postage paid, stands as and 
for notice, whether it ever reaches the indorser or not. 
This is the rule of the law-merchant, enacted into a 
statute. Evidence of the non-receipt of the notice is, 
standing alone, incompetent to contradict the certifi- 
cate. It might be competent or corroborating evi- 
dence if there were any testimony tending to show 
that the notice was not in fact deposited in the post- 
office, but not otherwise. A vast amount of the busi- 
ness of the country is transacted by the instrumentality 
of commercial paper negotiated at great distances from 
the maker, and if thecertificate of protest may be 
regarded as contradicted by the mere non -receipt of 
the notice, it is not difficult to see that a clog would 
be put upon its circulation, and the usefulness of this 
system of credits, which is so essential to commercial 
prosperity, would be seriously impaired. Shed v. 
Brett, 1 Pick. 401; Eagle Bank vy. Hathaway, 10 Met. 
215; Walworth v. Seaver, 30 Vt. 750; Marshal v. Ba- 
ker, 3 Minn. 823; Smyth v. Hawthorn, 3 Rawle, 255; 
Bank of Columbia v. Lawrence, 1 Pet. 582; Loud v. 
Merrill, 45 Me. 516; Story on Prom. Notes, § 328. Min- 
nesota Sup. Ct., Oct. 4. 1881. Wilson v. Richards. 
Opinion by Clark, J. 


NATIONAL BANKS — USURY — APPLICATION OF PAY- 
MENTS —STATUTE OF LIMITATIONS. — A note dis- 
counted by a national bank at a usurious rate of inter- 
est was several times renewed, and partial payments 
were made by the debtor. JZeld, that since the {na- 
tional banks are forbidden by the act under which 
they are organized to take usurious interest, such pay- 
ments were to be applied in reduction of the principal. 
Held also, that the fact that the transaction did not 
take place within two years would not prevent the 
court from declaring the interest forfeited. The two 
year limitation prescribed by the act applies only 
where an action is brought by the borrower to recover 
usurious interest paid. First Nat. Bank v. Stauffer, 
10 Rep. 70; Barnet v. Nat. Bank, 98 U. S. 555; Bank v. 
Slemmons, 34 Ohio St. 142; S. C., 32 Am. Rep. 364; In 
re Wild, 11 Blatchf. 245; Overholt v. Nat. Bank, 82 
Penn. St. 490. Missouri Sup. Ct., 1881. Moniteau Na- 
tional Bank vy. Miller. Opinion by Henry, J. (To 


appear in 73 Mo. ) 
ee ee eee 


CRIMINAL LAW. 


BIGAMY — PROOF OF MARRIAGE — PRESUMPTIONS. — 
In a trial for bigamy, to make out acase on the part 
of the prosecution, the first and second marriage must 
be proved; and it must also be proved that the former 
husband or wife wus alive when the second marriage 
was entered into. But acharge that the jury in de- 
termining whether the wife of the former marriage 
was living when the second marriage took place, might 
act upon the rule of law that when a fact is once shown 
to have existed, the law presumes its continuance; and 
since it has been shown that the former wife was alive 
two or three or four years prior to the second mar- 
riage, the law presumes that she continues to live, 
upon which presumption of law they were authorized 
to act in determining whether the former wife was 
living at the time of the second marriage, was held 
error. The issue on this point should have been ieft to 
the jury to be determined as a matter of fact, upon such 
reasonable inferences as the evidence supplied, free 
from any presumption of law. Cases referred to, 
Queen v. Lumley, L. R.,1Cr. Cas. Res. 196; Regina 
v. Twyning, 2 B. & Ald. 386; Regina v. Harborne, 2 
Ad. & El. 540; Nepean v. Doe, 2M. & W. 894; Re 
Phene’s Trusts, L. R., 5 Ch. App. 139; Montgomery v. 








Bevans, 1 Sawyer, 666. California Sup. Ct., Aug. 22, 


1881. People of California v. Feilen. Opinion by 
Thornton, J. 


BURGLARY — DESCRIPTION OF OWNER OF GOODS IN- 
TENDED TO BE STOLEN— CONSTRUCTIVE OWNERSHIP. 
— Under an information for burglary which charges 
that the broaking and entry were with intent to steal 
the goods of B., no conviction can be had without 
proof of such particular intent. But where it appears 
that B. was owner of the house at the time of the 
criminal act, and had personal property therein which 
might be the subject of larceny, and which was in the 
same room with property of C. and was stolen and 
carried away at the same time with the latter, the 
State may show that the property of C. was afterward 
found in defendant’s possession. Commonwealth v. 
Willard, 1 Mass. 6; Waart. on Ev. (8th ed.), § 763; Peo- 
ple v. Gordon, 40 Mich. 716. An instruction that the 
burglary ‘“‘ could not be inferred’? from the fact that 
the stolen property was found in defendant’s posses- 
sion, was properly refused where there was proof not 
only that the property was so found shortly after the 
burglary, but also of other suspicious circumstances. 
Ingalls v. State, 48 Wis. 647. A statute of Wisconsin 
reads thus: ‘‘In the prosecution of any offense com- 
mitted upon, or in relation to, or in any way affecting 
any real estate, or any offense committed by stealing, 
embezzling, destroying, injuring, or fraudulently re- 
ceiving or concealing any money, goods or other per- 
sonal estate, it shall be sufficient, and shall not be 
deemed a variance, if it be proved on the trial that at 
the time when the offense was committed, either the 
actual or constructive possession, or the general or 
special property, in the whole or any part of such real 
or personal estate was in the person or community 
alleged in the indictment, information or other accusa- 
tion, to be the owner thereof.’’ Held, that personal 
property of a boarder left in B.’s saloon or bar-room, 
during the night, while the boarder slept in some other 
part of the house, was in the actual possession of B. 
during that time; and under the statute proof of the 
intent to steal such property would sustain an aver- 
ment of an intent to steal the property of B. That 
this statute is applicable to crimes relating to personal 
property as well as those relating to real estate, has 
been frequently held by the courts of Massachusetts, 
from which State it was cepied. See R. S. Mass., 1836, 
ch. 13, $11; R. S. Mass., 1860, ch. 172, § 12; Common- 
wealth v. McLanghlin, 103 Mass. 435; Commonwealth 
v. Harvey, 10 Metc. 422; Commonwealth v. Sullivan, 
104 Mass. 552; Commonwealth v. Arrame, 5 Allen, 517; 
Commonwealth y. Norton, 11 id. 110; Commonwealth 
v. Lawless, 103 Mass. 425; Commonwealth v. Finn, 108 
id. 466; Commonwealth v. McGuire, id. 469; Com- 
monwealth vy. Dally, 110 id. 503; Commonwealth v. 
Goldstein, 114 id. 272; Commonwealth v. McGerty, id. 
299; Commonwealth v. Brigham, 123 id. 249. Wiscon- 
sin Sup. Ct., Sept. 27, 1881. Neubrundt v. State of 
Wisconsin. Opinion by Taylor, J. 

———— 


BARRISTERS AND SOLICITORS. 

tie recommendations of the committee of judges 

which sat in the early part of this year upon the 
subject of judicial procedure have called forth some 
correspondence on a very old but very important ques- 
tion — the division of the profession into two branches, 
barristers and solicitors. One set of critics of the 
committee proposals say that they make no proposal 
as to lowering the fees of counsel, which form a main 
part of the expenses of an action at law, and recom- 
mend that in order to effect this object, solicitors 
should be authorized to practice as counsel (and we 
presume counsel as solicitors) on all occasions. To 
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this other writers reply, that the abolition of the dis- 
tinction between the two branches of the profession 
would have no effect upon the fees paid for the work 
actually done; that this is settled by competition, like 
the price of other labor; and that whatever arrange- 
ments may be made as to the organization of the pro- 
fession, this matter will not be affected. There are 
several proofs of the correctness of this view. One is 
that by far the highest fees earned by barristers in 
England are those which are earned before parliament- 
ary committees. But in the committee-rooms barris- 
ters have not exclusive audience; the committees may, 
and often do, hear parliamentary agents, who need not 
be even solicitors. 

Another proof of the same thing is to be found in 
the exceedingly high fees paid to the leading members 
of the bar. It is known amongst all persons practically 
acquainted with the subject that tho services of barris- 
ters are to be had at all sorts of rates. If, for instance, 
aman is unfortunate enough to be concerned in an 
election petition, he can be represented at any price he 
pleases—from a fee, say of several hundred guineas 
to begin with and a hundred guineas a day, down to 
fifty guineas to begin with and ten guineasaday. In 
fact, the bigher amountsare nearly always paid. That 
any considerable number of svlicitors are more skillful 
advocates than barristers of the second or third rate is 
an assertion at which any one really acquainted with 
the subject would smile; but if in many kinds of busi- 
ness second-rate and third-rate barristers get very little 
to do (as is undoubtedly the fact), because the public 
prefer to pay a higher price to superior men, why 
should solicitors be employed who are inferior to bar- 
risters who cannot obtain employment? When people 
fall into litigation they get the best man they can afford 
to retain; and any one who has had much experience 
of the matter knows that in advocacy a barrister is 
almost invariably more than a match for a solicitor, 
just as in what may be called private diplomacy and 
practical advice a solicitor is in many cases superior to 
a barrister. If any one doubts this, we recommend 
him to try the two following experiments: Let him 
attend first at a County Court and watch the way in 
which cases which are and cases which are not attended 
by counsel are disposed of; and next let him go to the 
Judges’ Chambers and listen to the summonses at 
which counsel do and do not attend, and particularly 
to the summonses in which counsel are pitted against 
solicitors. A barrister who is worth any thing at all 
is as much superior as an advocate, even to distin- 
guished solicitors, as an architect is to a builder. The 
reason is obvious enough. The distinction established 
between the two branches of the profession is one 
which exists in the very nature of things; and it is of 
high importance for the pubiic interest that it should 
be understood, recognized and maintained. 

The business of barristers divides itself into two 
main branches; advocacy in court, and advising and 
preparing documents of various kinds in chambers. 
For each of these duties a knowledge not merely of 
legal rules and practice, but of the principles on which 
the rules depend, is essential. For the duties of ad- 
vocacy in court, something more is required, and that 
something more is of the first importance not only to 
individual suitors but to the public. It is that the ad- 
vocate should as far as possible feel himself identified 
with the court and a part of it; that he should be ani- 
mated by an esprit de corps, which as things stand is as 
strongly felt on the bench and at the bar as in the army 
or navy. 

It is difficult to make any one understand who does 
not know it by experience how important on many 
accounts is the maintenance of this state of feeling. 
It affords practically a strong guarantee —an indispen- 
sable and exceedingly strong guarantee — for the pu- 
rity, dignity and efficiency of the administration of 





justice. The effect of it is that while individuals are 
sure of being able to have any thing and every thing 
said on their behalf which they ought to be permitted 
to say, andthat as powerfully as it can be said, the 
public are secured against undignified and unseemly 
attempts to wrest and misrepresent the law for the 
casual advantage of particula. litigants. Take away 
the distinction between barristers and solieitors, and 
this security will either be greatly diminished or else 
the distinction will reproduce itself in another form, 
If men should practice in the courts occasionally and 
exceptionally, giving the greater part of their time to 
pursuits of a totally different kind, their behavior in 
court would be that of inexperienced strangers, not 
sharing the sentiments of the court and not con- 
cerned for its dignity or the general success of its 
operations. If, on the other hand, one class of solicit- 
ors were (as is commonly the case in large towns in 
America) to confine themselves to practices as advo- 
cates, and another were to confine themselves to the 
other departments of a solicitor’s business, the only 
result of the alteration would be a change of names, a 
shock to existing arrangements and sentiments, and 
a gradual return to the existing state of things. It is 
bad policy to destroy an institution for the sake of 
rebuilding it. 

We suspect that the real truth in this, as in many 
other cases, is thet the matter is one of social envy. 
The profession of a barrister is no doubt regarded as 
socially higher than that of a solicitor. The barrister 
is as such anesquire, andthe solicitor is as such a 
gentleman —a trumpery distinction, which however 
corresponds not unfairly with the social estimation of 
the two branches of the profession. Of course we are 
all aware that individual exceptions to this rule are 
very common indeed. There are barristers who could 
hardly be described as gentlemen at all; and there are 
many solicitors who for every purpose of life are on a 
complete equality, social and otherwise, with the most 
distinguished members of the bar. Speaking generally 
however it admits of no doubt at all that the social 
position of the two branches of the profession is what 
we have stated; and there is we think equally little 
room for a doubt that impatience of this is at all 
events one main reason for the eiforts which from time 
to time are made to remove the distinction. It isthe 
same spirit as is seen in the ery against church ¢:tab- 
lishments and forthe reform of thelandlaws. People 
who are really actuated by envy, and especially by 
social envy, try to justify their feelings upon grounds of 
political economy, religious liberalism, and the like. 
It isthe old story of ‘* Ofe-toi de ld, que je m’y mettle.” 
Our view upon this matter is that, having regard to the 
public interests, two things are desirable: first, that 
there should be in the gambling house of life gold, 
silver and copper tables to play at; and secondly, that 
every one should have a full opportanity of choosing 
his table, but so long as he chooses it he should stick to 
it. There is every reason why solicitors, if so minded, 
should be able to become barristers, and why barristers 
if so minded should be able to become solicitors; and 
in fact, the regulations now in force are such that these 
changes can be easily and speedily effected. A solicitor 
who wishes to become a barrister can be called to the 
bar in a year if hecan pass the necessary examinations. 
As to the two callings, it is surely a question for each 
person whether he prefers comparative ease, freedom 
from anxiety, and a sort of work which requires com- 
mon business-like qualities, or whether he likes a more 
showy profession, with more prizes, more blanks, and 
higher social consideration. No sensible man who 
chooses the quieter road ought to feel even a trace of 
humiliation or envy because there is a more difficult 
and picturesque way to the same place, which, for one 
reason or another, it did not suit him to follow. — St. 
James’ Gazette. 
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CURRENT TOPICS. 





T the late annual meeting of the Alabama State 
Bar Association, Mr. Thomas G. Jones, chair- 
man of the committee on Judicial Administration 
and Remedial Procedure, made a highly interest- 
ing report. The report gives special attention to 
the subject of judicial salaries, severely animadvert- 
ing on their meagreness in that State. If there are 
any judges who ought to be well paid they are those 
of Alabama, for they are among the best in this 
country. Mr. Jones makes a good point when he 
says that low judicial salaries amount to demanding 
a property qualification in a judge, and he asserts 
that in Alabama a judge is paid less than “a com- 
petent head cook, a good horse trainer, an efficient 
travelling salesman, or a fair officer of police.” In 
speaking of the jury system Mr. Jones censures the 
special statutes which excuse so large a proportion of 
the best citizens from jury duty, and he also blames 
the apathy or disgust which lead ‘‘men who would 
unselfishly share their last crust with a neighbor, or 
submit to any sacrifice to avert some appalling ca- 
lamity from the community,” to ‘‘avoid the jury 
box when the life, character or property of that 
same neighbor may be staked upon the issue of a 
judicial trial.” Mr. Jones advocates reforms in the 
system of pleading, especially reprehending the 
practice of settling pleadings after the impanelling 
of the jury. He finds a grave defect in the Chan- 
cery practice in the trial of causes upon depositions 
rather than oral testimony. He censures the prac- 
tice of granting continuances on easy conditions in 
vases of felony at the first term, and he says, ‘‘as a 
general rule two or three continuances in a criminal 
case are almost tantamount to an acquittal.’”’ The 
report is thoughtful, judicious, and well expressed. 
— At the same meeting Mr. H. S. McCall, editor 
of the Southern Law Journal, read a pleasant paper 
on the Unpopularity of the Bar. He speaks of the 
popular prejudice against legislation by lawyers, 
both in this country and in England, but he does 
not reconcile this with the unquestionable prepond- 
erance of lawyers in Legislatures. We fully agree 
with him that lawyers are the honestest class of 
men in the community, and this he attributes to 
‘*the power of professional ethics.” He remarks 
that ‘‘dislike for lawyers manifests itself most 
plainly when they act collectively.” We think so too, 
If there is any general and growing prejudice 
against lawyers it is because they charge so much 
for making collections. 


In his charge in the recent Coleman case in New 
York — the case of the woman who killed her para- 
mour because she discovered that her husband had 
found her out, and set up the defense of insanity — 
Judge Davis hit the nail and Guiteau pretty squarely 


Vou. 25.—No. 2 





on the head as follows: ‘The doctrine that a crim- 
inal act may be excused upon the notion of an irre- 
sistible impulse to commit it, when the offender has 
the ability to discover his legal and moral duty in 
respect to it, has no place in the law; and there is 
no form of insanity known to the law as a shield 
for an act otherwise criminal, in which the faculties 
are so disordered or deranged that a man, although 
he perceives the moral quality of his acts as wrong, 
is unable to control them, and is urged by some 
mysterious pressure to the commission of the act, 
the consequences of which he anticipates and 
knows.” ‘‘If he has knowledge enough to know 
that he is firing a pistol — that he is shooting a per- 
son, and thereby doing an act injurious, or likely to 
be injurious to that person, and also has sufficient 
sense to know that that act is a wrongful one —- he 
cannot assert an irresistible impulse arising from 
any cause whatever as a defense or excuse. What- 
ever the views of scientists or of theorists on the 
subject of insanity may be, and however great a 
variety of classifications they may adopt, the law in 
a criminal case brings the whole to this single test; 
Did the person doing the act at that time have suffi- 
cient sense to know what he was doing, and that it 
was wrong to do it? If that be his condition, it is 
of no consequence that he acts under an irresistible 
influence or a supposed inspiration in committing 
the wrong, or a belief that the wrong will produce 
some greater good. Emotional insanity, impulsive 
insanity, insanity of the will or of the moral sense, 
all vanish into thin air whenever it appears that the 
accused party knew the difference between right 
and wrong at the time and in respect of the act he 
committed. No imaginary inspiration to do a per- 
sonal wrong to another under a delusion or belief 
that some great public or private benfit will flow 
from it, where the nature of the act done, and its 
probable consequences to the injured party, and that 
it is in itself wrong, are known to the actor, can 
amount to that insanity which in law disarms the 
act of criminality. Under such notions of legal in- 
sanity, life, property and rights, both public and 
private, would be altogether insecure; and every 
man who by brooding over his wrongs, real or im- 
aginary, shall work himself up to an ‘irresistible 
impulse,’ to avenge himself, can with impunity be- 
come a self-elected judge, jury and executioner in 
his own case for the redress of his own injuries or 
of the wrongs of his friends, his party, or his coun- 
try.” In this case the jury for a wonder found the 
woman guilty. It would seem that emotional or 
momentary insanity is becoming unpopular. It is 
really a very unsafe as well as a very unphilosophi- 
cal doctrine. 


The clerk of the Ohio Supreme Court is clamor- 
ing for pigeon-holes. He says: ‘‘ The official quar- 
ters occupied by the clerk of the highest court in 
the State would disgrace the office of a justice of 
the peace. By courtesy a great number of the pa- 
pers in causes disposed of are allowed to lie upon the 
floor of a committee-room, in a distant part of the 
building, unprotected from destruction by any pass- 
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er-by; while the majority of cases pending are in 
the clerk’s office, lying heaped in a conglomerate 
mass and open to the dust and soot. Under such 
circumstances it is impossible for the clerk, strive 
as he may, to transact the business of his office 
either readily or correctly, or to prevent the occa- 
sional ioss of papers of value.” He complains that 
he has in vain asked the Legislature for an appro- 
priation of a few dollars for pigeon-holes. He 
issues a calendar of the first four hundred causes at 
the present term. We see that our new Court of 
Appeals calendar has 513 causes, or about 100 more 
than the last. 





The 84th volume of New York Reports (which 
brings down the cases to March, 1881), contains an 
interesting correspondence between the remaining 
judges and the departing Chief Justice Folger. 
The response of the latter is in his best vein, and 
exhibits his powers as a writer, of which we have 
more than once spoken. The other judges alluded 
to ‘‘the forty volumes of New York Reports” as 
‘* testifying to his faithfulness and learning.” The 
outgoing chief responds: ‘‘I may say to each of 
you the verse long ago spoken: 

*Letus sum, 
Laudari me abs te, pater, laudato viro.’ 

‘The forty volumes of New York Reports;’ they 
do indeed testify (I may say it now) to an unremit- 
ting judicial labor that has seldom been outstripped ; 
and the sad memorials that appear in four of them 
tell, too, how often vigor of body yielded under 
strain of mind. The many opinions of all the seven 
are there, as finished they left their hands, But as 
no one may know, by looking on a work of art, the 
manifold deft touches that brought it to complete- 
ness, so no one can tell the thought, the care, the 
toilsome passage through perplexities, the laborious 
search for precedents, the doubt, the deliberation, 
the conference with fellows, the nice poising of rea- 
sons, that lead up to the laconic, yet weighty con- 
clusions, ‘judgment should be affirmed’ or ‘ judg- 
ment should be reversed.’ But the dearest of my 
recollections of the Court of Appeals will be of the 
harmony of intercourse, the uniform courtesy, the 
mutual confidence, the unvarying respect for one 
another, the cordial appreciation, the brotherly 
love, that held us in happy, personal and official re- 
lations. When I reflect on all these things, I won- 
der almost to sobbing, that I could have been led 
to give up the place of formal head of such a court, 
the nominal chief of such a body of judges.” This 
is not mere judicial ‘‘ taffy.” The Latin quotation 
is exasperatingly misprinted in the report, ‘‘ Letor 
nam,” etc. The words are from the play, Hector, by 
Cneus Neevius, and may be rendered: 

“My spirits, sire, are raised 
“Thus to be praised by one the world has praised’’ — 
the same sentiment as that in Lord Mansfield’s letter 
to Chief Justice McKean (preface, 1 Dallas), ‘‘ that 
sensibility which praise from the praisworthy never 
fails to give —/aus est laudari a te.” Or to use the 
hackneyed and inevitable modern equivalent — 











‘praise from Sir Hubert Stanley.” Now that 
Mr. Folger has left us, his modesty will not be hurt 
if we call the attention of the profession in general 
to his memorial of Judge Grover, in 59th New York 
Reports — one of the most exquisite pieces of char- 
acter-painting in the English language — worthy of 
Clarendon, Macaulay or Motley. 


All the judges of England are considering the 
question whether a mere spectator at a prize fight is 
criminally aiding and abetting. One Coney was 
convicted of this offense by reason of merely look- 
ing on. On appeal the case came before Lord Cole- 
ridge, and Justices Denham, Field, Stephens and 
Cave. There was some fun at this hearing. Mr. 
Greene submitted for the defendant that he was 
quite innocent; that seeing two naked men he 
thought they were going torun arace. (Mr. Greene 
ought to have known that men stripped to the waist 
are not ‘‘naked.” Com. v. Dejardin, 126 Mass. 46; 
S. C., 30 Am. Rep. 652.) ‘ What!” said Lord 
Coleridge, ‘‘round the ring?” Justice Stephens 
thought that spectators encouraged prize fights, but 
determined duels, Justice Denham supposed a phil- 
anthropist present for the purpose of writing a 
‘* stinging article” on the brutality of prize fights. 
(As Mr. Talmage goes round to houses of prosti- 
tution to see the modus operandi, in order effect- 
ually to preach against them.) Lord Coleridge in- 
stanced a fight at Eton where a boy was killed. 
These learned men could not agree, but three 
were for reversal. So the judges, eleven in 
number, all sat. Here was more mild fun. It be- 
ing admitted that the fight lasted three-quarters 
of an hour, Mr. Greene argued that this showed 
that no great harm was done. Justice Hawkins 
wanted to know if a man present, but too short to 
see, could be aiding or abetting. (We should say 
he could not be aiding but he might be a-betting.) 
Then Justice Lopes wanted to know how about a 
man who should approach, thinking some one was 
going to preach (Talmage, again, we suppose), and 
should stay a quarter of an hour; and Justice Hawk- 
ins wanted to know what there was to show that 
this was not the exact condition of the prisoner. 
The result of it all was that the judges took the 
papers. We hope this momentous question will 
soon be settled, for we would like to know if we 
can safely go to see our distinguished townsman, 
Mr. Paddy Ryan, fight Mr. Sullivan, the cultured 
Boston man — an event announced by all the news- 
papers as soon to come off. By the bye, why do 
not our authorities see Mr. Ryan and try to prevail 
on him to desist? There seems a good deal of 
quibbling in the running comments of the English 
judges. But if a prize fight should result in death, 
it seems that a spectator, applauding, encouraging, 
and betting, might reasonably be deemed a respon- 
sible participator. Lactantius, in speaking of the 
gladiatorial contests at Rome, said, “the hand which 
inflicts the fatal blow is not more deeply imbued in 
blood than his who passively looks on; neither can 
he be clear of blood who has countenanced its 
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shedding; nor that man seem other than a partici- 
pator in murder who gives his applause to the mur- 
derer, and calls for prizes on his behalf.” 





NOTES OF CASES. 


HE case of Lowell v. Doyle, Massachusetts Su- 
preme Court, October, 1881, Mass. L. Rep., is 
pertinent to the season and its pursuits. The plaint- 
iffs are milk dealers, who supply the Boston market, 
and use large quantities of ice, which they cut on 
Chauncey pond, ‘‘a great pond” (of about 180 
acres), and store on the edge of the pond. In Feb- 
ruary, 1880, they had cleared the snow from a large 
area of the ice on the pond, preparatory to cutting 
the ice, when the defendant cut several holes through 
the ice, about a foot each in diameter, for the pur- 
pose of fishing. Hence the suit. The court, Gray, 
C. J., observed: ‘‘ The right of fishing, as well as 
the right of taking ice, in a great pond, is a public 
right, which every inhabitant who can obtain access 
to the pond without trespass may exercise, so long 
as he does not interfere with the reasonable exercisey 
by others of these and like rights in the pond, and 
complies with any rules established by the Legisla- 
ture or under its authority. West Rowbury v. Stod- 
dard, 7 Allen, 158. The defendant, an inhabitant 
of the town, came upon the pond from the high- 
way and fished at a time allowed by the regulations 
made by the town under the power conferred upon 
it by the Legislature. Commoniealth v. Vincent, 
108 Mass. 441. And the case stated does not find, 
nor contain any facts tending to show, that he was 
fishing in an unreasonable manner, or without due 
regard to the lawful rights of others. The plaint- 
iffs had no peculiar title or right in the pond by 
virtue of being lessees of an ice-house and land 
upon the shore. Ji/ittinger v. Lames, 121 Mass. 539. 
They had the same right as others to cut and take 
ice which was the natural product of the pond; but 
they had no right, to the exclusion of other public 
uses, to the occupation of any part of the pond for 
the purpose by artificial means of increasing the 
thickness of the ice.” In Marsh v. Colby, 39 Mich. 
629; S. C., 33 Am. Rep. 439, it was held that no 
action would lie for taking fish from a small lake 
nearly surrounded by the plaintiff's land. The 
Massachusetts court held in Gage v. Steinkrans, 
April, 1881, that the right to cut ice on a great 
pond is common to all, and the adjoining owners 
have no peculiar rights therein. But in Peoples’ Ice 
Co. v. Steamer Excelsior, 44 Mich. 229, it was held 
that an action of negligence would lie against the 
defendants for breaking up the plaintiff’s ice-field 
in the Detroit by the swell of their boat running too 
near the same, 


In Conway v. Macfarlane, Pennsylvania Supreme 
Court, March 9, 1881, 11 W. N. C. 91, A. having 
been convicted of larceny, B. gave, before sentence, 
to C., the prosecutor, a note for a portion of the 
sum stolen from him by A. In a suit upon said 
note, brought by C. against B., held, that if the 








note was given merely to secure part payment of the 
money which A. stole, without a release of A., the 
same was based upon no sufficient consideration, 
and therefore the plaintiff was not entitled to re- 
cover. The court said: ‘‘The law requires that 
the consideration should be valuable to support an 
action to enforce an executory contract; but some 
loss or inconvenience to the promisee upon his en- 
tering into the contract, or some benefit to the prom- 
isor, is deemed a valuable consideration. Where a 
benefit is done to a third person at the request of 
the promisor, it is sufficient to support his promise. 
As where a person contemporaneously becomes 
surety for the debt, or for the performance of a 
duty of a third person, he renders himself liable 
thereupon. The consideration is the favor the 
surety receives from a compliance with his express 
or implied request that credit should be given to 
the principal. But unless the promise be contempo- 
raneous with the original debt, and constitute the 
inducement thereto, it is not binding. A guaranty 
of a debt already contracted, or of a contract already 
made, without a new consideration, is void. Where 
there is a promise to pay the pre-existing debt of * 
another person to his creditor, there must be a new 
consideration to support it, for the original consid- 
eration of the principal’s contract cannot be so ex- 
tended as to support the new promise. Bills of 
exchange and promissory notes differ from other 
simple contracts in this, that in an action on a bill 
or note a consideration is to be presumed until the 
contrary appear by evidence. The defendant may 
give proof of want of consideration, of failure of 
consideration, or that the consideration was illegal; 
and the only difference between a note or bill and 
any other contract, as between the immediate par- 
ties, is, that the burden of proof respecting consid- 
eration, in a certain sense is shifted.” ‘‘If one 
person has been guilty of a wrongful act which 
would render him liable in damages to another, and 
he promise to pay the injured person a sum of money 
as a compensation, this is a mere gratuitous promise, 
unless made in consideration of the injured person 
releasing his right of action for such damages. 
Smart v. Chell, 7 Dowl. 781. That action was 
against an attorney who had neglected his client’s 
cause, which negligence resulted in the client’s com- 
pulsion to pay £14 for costs. Motion was made in 
arrest of judgment, on the ground that the declara- 
tion failed to show a consideration for the alleged 
promise, and judgment was arrested. Among other 
things, the court remarked: ‘The declaration goes 
on to state another promise, that in consideration of 
the premises, the defendant promised to pay half 
the amount of those costs, and alleged a breach by 
non-payment of the £7. Now, no rule is more clear 
in law than that the consideration for a promise 
must move from the plaintiff; then I must see what 
this plaintiff has done or suffered, or what the de- 
fendant has gained; the detriment to the plaintiff 
must be the immediate consideration for the prom- 
ise alleged. Suppose an assault had been com- 
mitted, and an action of assumpsit was brought for 
non-payment of a sum agreed to be given for the 
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injury done, and the declaration did not state a re- 
lease of action for the assault. It is not therefore 
enough that there be a collateral consideration for 
the promise, but there must be an immediate con- 
sideration.’” Mercur and Sterrett, JJ., dissent, on 
the ground that the facts proved do not justify the 
application of the law as stated. 


In Eagle Mowing and Reaping Machine Co. v. Shat- 
tuck, Wisconsin Supreme Court, Nov. 22, 1881, 10 
N. W. Rep. 690, it was held that where a debtor in- 
duces his creditor to take in settlement of the 
indebtedness the note of a third person, with such 
debtor’s guaranty of its payment, not stating the 
consideration, this is, in effect, a promise by such 
debtor to pay his own debt in a particular manner, 
and is not within the statute of frauds. The court 
said: ‘At the time of the accounting and settle- 
ment of the defendants with the agent, the maker 
of the note in question was not indebted to the 
plaintiff, but to the defendants. The note was not 
given for property belonging to, or furnished by, 
the plaintiff, but for property belonging to, and fur- 
nished by, the defendants. The note at the time 
was the property of the defendants. The defend- 
ants being indebted to the plaintiff for money or 
notes taken for the plaintiff's machines, and by 
them converted to their own use, turned out the 
note in question, with the guaranty upon it, as their 
Are 


own property, in payment of their own debt. 
they to be discharged of their debt without being 
held liable on their guaranty ? Does the case come 
within the language or meaning of the statute? Was 
the promise of the defendants any thing more than 
a promise to pay their own debt in the manner 


stated ? We think it was not, and the case there- 
fore comes clearly within the rule of Wyman v. 
Goodrich, 26 Wis. 21, where it was held that ‘where 
the owner of a note, as part of the terms of sale 
thereof, guaranties its payment, his contract is not 
within the statute of frauds.’ It was not the con- 
sideration of the note which was the basis of the 
promise of the defendants to the plaintiff, but the 
money or property of the plaintiff, which the de- 
fendants had converted to their own use, and which 
they undertook to pay by the transfer of the note 
with their guaranty upon it. It was in form a 
guaranty of the payment of the note, but the guar- 
anty was in fact made in payment of their own 
debt. Such a case is neither within the letter nor 
spirit of the statute, as abundantly appears from the 
decisions of this court, and cases therein cited.” In 
Putnam v. Farnham, 27 Wis. 187; 8. C., 9 Am. Rep. 
459, a debtor orally promised to pay part of his 
debt by paying the debt of the creditor to a third 
person, to which arrangement the latter assented. 
Held, a valid promise. The principal case is sus- 
tained by Barker v. Scudder, 56 Mo. 272; Mobile and 
Girard R. Co. v. Jones, 57 Ga. 198; Malone v. Kee- 
ver, 44 Penn. St. 107; Milks v. Rich, 80 N. Y. 269; 
8. C., 36 Am. Rep. 615. Dows v. Swett, 120 Mass. 
822, which seems to the contrary, is distinguished 
by Mr. Browne (Stat. Frauds, § 165 a), on the 





ground that the defendant was not the owner or 
holder of the note, and therefore could not transfer 
the property in it. 

PRIVILEGED COMMUNICATIONS BY 
CLIENT TO ATTORNEY. 


f]\WO recent decisions of the New York Court of 
Appeals are of interest on this important topic 
of evidence. In Bacon v. Frisbie, 80 N. Y. 394; S. 
C., 36 Am. Rep. 627, the facts were as follows: A 
practicing attorney also carried on a liquor store. 
R., one of his clients, called on him there, and in 
presence of several others put a supposed case to 
him, and asked him, if such a case existed, would 
there be any liability ?_ The attorney gave his opin- 
ion, and asked if the case put was a certain real 
transaction, and R. said it was. No such case was 
then pending. R. paid no fee, there was no general 
retainer, and the attorney was never engaged in the 
real case. The suposed case afterward arising, the 
attorney testified on the trial to the interview, and 
that he did not consider that R. was advising with 
him as counsel at that time. Held, improper. The 
court’said: ‘‘ The principle upon which these com- 
munications are protected from disclosure applies 
to every attempt to give them in evidence, without 
the assent thereto of the person making them. 
That principle is, that he who seeks aid or advice 
from a lawyer ought to be altogther free from the 
dread that his secrets will be uncovered; to the end 
that he may speak freely and fully all that is in his 
mind. Now this principle is not wholly kept, if 
what is thus said may be told without his assent, 
though to the immediate harm or help of another 
only. The disclosure is made, his secret is bruited, 
and he has it no longer in his power to stay it from 
use by any in strife with him, just as much when 
given in testimony against another as against him. 
It is not, indeed, put in evidence directly against 
him to his immediate harm, but that thing, the 
knowledge of which was confined to him and his 
adviser, has become matter of common knowledge, 
and may be the cause of his harm. The effect may 
not be so direct and immediate, yet it is a possible 
effect, and the foreseen possibility would press upon 
his lips, when in consultation with his legal adviser, 
nearly as heavily ss if testimony of what he showed 
to his counsel could be called out in evidence 
against himself. A branch of the rule, to wit: that 
the communication is to be inviolate, though no suit 
be begun or contemplated, shows that though there 
is no present opportunity of the use of evidence of 
it against him, the communication is made under 
the seal of professional confidence. And it is but 
a further natural growth of the rule, that the com- 
munication is to be privileged from being put in 
evidence for or against another, lest it, by means of 
the knowledge of it thus given, be used to his harm 
for the sustaining or defense of a suit thereafter be- 
gun in which he may be made a party.” 
In Root v. Wright, 84 N. Y. 72, it was held that 
the common attorney of two or more parties, ad- 
verse in interest, cannot testify, in a suit between 
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one of them and a third person, to communications 
made between them in his presence, while he was 
acting as such attorney in respect to the matter in 
question. The court declining to consider the ques- 
tion as it might arise in a suit between the parties 
(referring to Whiting v. Barney, 30 N. Y. 330), said: 
‘‘ However this may be, we are of opinion that he 
cannot disclose such communication in a controversy 
between such parties and a third person. When 
parties, having diverse or hostile interests or claims 
which are the subject of controversy, unite in sub- 
mitting the matter to a common attorney for his 
advice, they exhibit in the strongest manner their 
confidence in the attorney consulted. The law 
should encourage and not discourage such efforts 
for an amicable arrangement of differences, and 
public policy and the interests of justice are sub- 
served by placing such communications under the 
seal of professionai confidence to the extent at least 
of protecting them against disclosure by the attor- 
ney at the instance of third parties.” 

It has been said that the rule which prohibits an 
attorney from disclosing professional communica- 
tions does not arise from the moral obligation to 
preserve a secret confided to him, nor from the 
peculiar power of the court to regulate the conduct 
of attorneys as officers of the court, nor from any 
general grounds of public policy forbidding confi- 
dential communications to be disclosed. The rule 
is a mere extension of immunity of the party to his 
substitute, the attorney. Rochester City Bank v. 
Suydam, 5 How. Pr. 254. The same view was 
adopted by Selden, J., in Whiting v. Barney, 30 N. 
Y. 341, where he said it was ‘‘clear that the priv- 
ilege in question is not founded upon any idea of 
the sacredness of confidential communications, 
whether made to an attorney or any other person, 
nor upon any peculiar policy of the law which dis- 
tinguishes the general business of an attorney from 
that of any other class in the community; but it 
was the result of that rule of the common law which 
excused parties from testifying in their own cases, 
and of the necessity, for the convenience of the 
public as well as the benefit of suitors, of having 
the business of the courts conducted by professional 
men.” This view however was not adopted by the 
rest of the court, and was explicitly disapproved in 
Rost v. Wright, supra. 

The privilege extends to any representative of the 
attorney. in conference or correspondence. Brand 
v. Brand, 39 How. Pr. 193; Jackson v. French, 3 
Wend. 337; 20 Am. Dec. 699. And in accordance 
with the above rule, a communication made to an 
attorney’s clerk in regard to a suit which the attor- 
ney is prosecuting for such client is privileged in 
the same manner as if made to the attorney in per- 
son. Sibley v. Waffle, 16 N. Y. 180. 

But it was held in Barnes v. Harris, 7 Cush. 574, 
that the privilege did not extend to a mere student 
at law in the attorney’s office, not the attorney’s 
clerk, although the client supposed he was an attor- 
ney. Nor does it extend to one not a lawyer, al- 
though the party supposed him to be a lawyer. 
Sample v. Frost, 10 Iowa, 266. 





It has been held that a party who offers himself 
as a witness on a trial cannot refuse to answer as to 
the confidential communications made to his coun- 
sel. Woburn v. Henshaw, 101 Mass. 198; 8. C., 3 
Am. Rep. 333. But this is an extreme case, and 
seems opposed to the weight of authority. Dutten- 
hofer v. State, 34 Ohio St. 91; 8. C., 32 Am. Rep. 
362; Bigler v. Reyher, 43 Ind. 112; Barker v. Kuhn, 
38 Iowa, 305; Hemenway v. Smith, 28 Vt. 701; Bobo 
v. Bryson, 21 Ark. 387; State v. White, 19 Kans. 445; 
8. C., 27 Am. Rep. 137, and note, 142. 

The privilege does not apply to third persons 
overhearing communications between attorney and 
client. Hoy v. Morris, 13 Gray, 519; Jackson v. 
French, 3 Wend. 337; Goddard v. Gardner, 28 Conn. 
172. Nor to the adverse party. Little v. McKeon, 1 
Sandf. 607. Nor where both parties are present. 
Whiting v. Barney, 30 N. Y. 300 (so held by four 
judges against three, and by all the judges in Brit- 
ton v. Lorenz, 45 id. 51). But this applies only to 
such communications as were made when both par- 
ties were actually present. Brand v. Brand, 39 How. 
Pr. 198. Nor does the privilege extend to state- 
ments made by a third person, at the instance of 
the party, to the attorney. Perkins v. Guy, 55 Miss* 
153. 

The relation of attorney and client must exist at 
the time of testifying. Voluntary disclosures made 
by a former client after the relation has ceased, and 
not elicited by any artifice of the attorney, are not 
privileged, although substantially a reiteration of 
communications made while the relation existed, 
and therefore then privileged. Yordan v. Hess, 13 
Johns. 492; Mandeville v. Guernsey, 38 Barb. 225. 

The relation must be strictly that of attorney and 
client. Rochester City Bank v. Suydam, 5 How. Pr. 
254. But that relation need extend only to the par- 
ticular matter; there need not be a general retainer. 
Earle v. Grout, 46 Vt. 113. Nor payment of fee. 
Cross v. Riggins, 50 Mo. 335. 

The privilege applies only to communications, and 
not to acts or transactions with third persons, al- 
though the attorney attends professionally. Cove- 
ney v. Tannahill, 1 Hill, 33; Hebbard v. Haughian, 
70 N. Y. 54; Randell v. Yates, 48 Miss. 685. Nor 
to letters written by the attorney in pursuance of 
the client’s instructions. Reg. v. Downer, 43 L. T. 
(N. S.) 245, 

The privilege however applies to documents be- 
longing to a client in the lawyer’s hands. It has 
been held that when a solicitor holds a document 
for his client, he cannot against the will of the 
client be compelled to produce it, even by a person 
who has an equal interest in it with the client. 
Newton v. Chaplin, 10 C. B. 356. If the attorney 
permits the papers held for the client to pass out of 
his hands, they may be put in evidence against the 
client by the party who holds them. But an attor- 
ney having papers of his client in his possession in 
court, which are required as evidence in the case, is 
not privileged from producing them at least for the 
purpose of identification. Mitchell v. Sheriff of New 
York, 7 Abb. Pr. 96. This however seems over- 
ruled by Britton v. Lorenz, 45 N.Y. 51. The rule 
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extends to a bill in chancery sworn to but never 7330, but none of the other judges concurred, and 


filed. Burnham v. Roberts, 70 ll. 19; Neal v. Pat- 
ten, 47 Ga. 73. 

The privilege does not apply to cases where the 
attorney learned of the matters not as a professional 
man, but by personal observation, and where they 
were not communicated as secrets, though the client 
may have given the same information. Davis v. 
Waters, 9 M. & W. 611; Crosby v. Berger, 11 Pai. 
377; Brandt v. Klein, 17 Johns. 335; Chillicothe R. 
R. v. Jameson, 48 Til. 281. 

The privilege does not extend to cases where the 
advice was given with a view of breaking the law, 
for communications of this class counsel are bound 
to disclose. Bank v. Mersereau, 3 Barb. Ch. 598; 
People v. Sheriff, 29 Barb. 622; Graham v. People, 63 
id. 483. Communications made to an attorney at 
law, with a view of obtaining his assistance in the 
commission of a felony, or other crime malum in se, 
are not privileged. Bank v. Mersereau, supra; Peo- 
ple v. Blakely, 4 Park. Cr. 176. In State v. Mew- 
herter, 46 Towa, 88, an attorney on the trial of the 
defendant for murder testified that the defendant 
consulted his firm in regard to a suit against the 
deceased, and during the consultation made threats 
against the deceased. It appearing that the threats 
in no manner pertained to the business of the con- 
sultation, held, that they were not privileged. But 
the privilege extends to communications made for 
the purpose of getting aid and advice in perpetrat- 


ing an act not malum in se, such as a fraud on cred- 


itors. Bank v. Mersereau, supra; Gartside v. Out- 
ram, 26 L. J. Ch. 115; Charlton v. Coombs, 32 id. 
284; Maxham v. Place, 46 Vt. 434. 

In order that the communications shall be priv- 
ileged it is not necessary that they be made in a 
suit pending, or even in contemplation of one. If 
made for the purpose of obtaining the attorney’s 
professional advice or skill they are privileged, and 
he has no right to disclose them without the con- 
sent of his client. Crosby v. Crosby, 2 Ch. Sent. 
15. ‘‘The foundation of this rule,” says Lord Chan- 
cellor Brougham, ‘‘is not on account of any partic- 
ular importance which the law attributes to the 
business of legal professors, or any particular dis- 
position to afford them protection. But it is out of 
regard to the interests of justice which cannot be 
upholden, and to the administration of justice 
which cannot go on, without the aid of men skilled 
in jurisprudence, in the practice of the courts and 
in those matters.” Learned, P. J., in Bacon v. Fris- 
bie, 15 Hun, 28, says: ‘‘The object of the rule is 
evidently to enable persons to obtain legal advice on 
a free and full statement of facts, without the risk 
that the statement will be made evidence against 
them. And to effect that object it is necessary that 
every statement should be privileged which is made 
to an attorney or counsellor for the purpose on the 
part of the client of getting advice as to the law on 
the facts stated. The motive of the party who 
makes the statement and the character of the party 
who hears it make it privileged.” The contrary 
doctrine was asserted by Selden, J., in a learned and 
elaborate opinion in Whiting v. Barney, 30 N. Y. 





the case was decided on another ground. And in 
Britton v. Lorenz, 45 id. 57, Grover, J., said: ‘The 
rule deducible from the authorities is, that all com- 
munications made by a client to his counsel, for the 
purpose of professional advice or assistance, are 
privileged, whether such advice relates to a suit 
pending, one contemplated, or to any other matter 
proper for such advice or aid.” And this was con- 
curred in by all the judges. To the same effect, 
Minet v. Morgan, L. R., 8 Ch. 561. 

The attorney may disclose the communications 
when he has an interest in the matter, or the dis- 
closure is necessary to protect his own personal 
rights. Rochester City Bank v. Suydam, 5 How. Pr. 
254. And he must disclose them, where he is not 
only attorney but party, as when summoned as a 
garnishee, he is asked if he has not received money 
from his client to pay certain debts. Jeanes vy. 
Fridenberg, 3 Penn. L. J. R. 199. 

The general rule in relation to the client’s testify- 
ing to confidential communications is, that whatever 
the lawyer is precluded from testifying to, the client 
is protected from disclosing. Zemeniway v. Smith, 
28 Vt. 701; Carnes v. Platt, 36 N. Y. 360; 15 Abb. 
Pr. (N. 8.) 337; Bigler v. Reyher, 43 Ind. 112. 

See eee 


AGREEMENTS BETWEEN INDORSER AND 
INDORSEE. 


NEW JERSEY SUPREME COURT, JUNE TERM, 1881. 
JOHNSON Vv. RAMSEY.* 

An accommodation indorser cannot set up, in a suit against 
him by his indorsee, that there was an agreement between 
them at the time of putting their names on the paper that 
such indorsement should constitute a joint, and not a suc- 
cessive, liability. 

The case of Johnson v. Martinus, 4 Halst. 144, is to be con- 
sidered as overruled. 


N case certified, etc. The plaintiff and defendant 
were indorsers on a note, of which the following 
is a copy, Viz. : 
$300. FLeMINGTON, N. J., February 14, 1878. 
Three months after date we, or either of us, promiso 
to pay to the order of Jacob R. Johnson, three hun- 
dred dollars, at the Flemington National Bank, value 
received, without defalcation or discount. 
[Signed] JAcoB M. JoHNSON, 
C. K. Kirne, 
Jas. W. JOHNSON. 
(Indorsed] 
J. R. JOHNSON, 
JoHNn RAMSEY. 


The note was discounted for the benefit of the draw- 
ers, and not being paid at maturity the bank sued the 
makers and indorsers upon it, and obtained judgment 
by default against them. Only part of the money so 
adjudged could be raised out of the property of the 
drawers of the note, and the indorser Johnson was 
obliged to pay the residue. Upon a claim being made 
by him that he and Ramsey were joint accommodation 
indorsers, a feigned issue was ordered to try that ques- 
tion, and npon that trial the said Jacob R. Johnson 
introduced evidence to show that he “indorsed the 
said promissory note at the request of the said John 
Ramsey, and under the agreement and promise of the 





* To appear in 14 Vroom’s (42 N. J.) Reports. 
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said John Ramsey to pay one-half of any moneys they, 
the said Jacob R. Johnson and John Ramsey, or either 
of them, should be afterward compelled to pay by in- 
dorsing said note for the said makers; that Johnson 
refused to sign the note as first indorser and payee 
until Mr. Ramsey promised to pay one-half of any 
moneys which might be recovered from both or either 
of them.” It further appeared that this note was 
given to take up a similar note held by the bank, made 
by the same parties to the order of Jacob R. Johnson, 
and indorsed by him and Ramsey for the accommoda- 
tion of the makers, but without any agreement as to 
the respective liabilities between the indorsers. 

The question presented for the advisory opinion of 
this court was whether the testimony relative to the 
alleged agreement above set forth was admissible. 

Argued at February term, 1881, before Beasley, Chief 
Justice, and Justices Depue, Scudder and Knapp. 


R. S. Kuhl, for plaintiff. 
J. N. Voorhees, for defendant. 


Beas.ey, C. J. This case presents for consideration, 
in one of its aspects, the question how far the written 
contract inherent in the indorsement of commercial 
paper, as between accommodation indorsers, can be 
controlled or affected by a contemporaneous oral agree- 
ment. The plaintiff in the present suit is the first 
indorser on this note, and bas paid part of the sum 
mentioned in it, and he now seeks to compel the de- 
fendant, who is the next indorser below him, to con- 
tribute one-half of this outlay, on the ground that at 
the time they signed the paper such was the under- 
standing between them. As they stand upon the note 
these are successive indorsements, and unexplained, 
and considered intrinsically, they import a primary 
liability in the plaintiff; and with respect to him an 
entire irresponsibility on the part of the defendant. 
This is the legal effect of the signatures as they appear 
on the back of the note; the inquiry is whether an- 
other force can be given to them by virtue of an agree- 
ment between these parties, entered into at the time 
of making such indorsements. 

In defining the legal rule on this general subject, Mr. 
Byles, in his treatise on Bills, page 90, correctly says 
that ‘‘no mere oral agreement can have any effect at 
law in contradicting the instrument, if cotemporane- 
ous with the making of it.’’ This is the ordinary prin- 
ciple applicable to every species of written contracts; 
and although in the main it throws its protection 
around the agreement embodied in commercial paper, 
still it cannot be denied that in this latter case it has 
sometimes been thought to be subject to certain un- 
usual limitations. That such supposed limitations 
have the sanction of high judicial authority I think is 
manifest, though these exceptions to the general rule 
are not so numerous as is sometimes supposed. I have 
not perceived that in any English cases a different rule 
in this respect has been applied to commercial paper 
from that which protects the inviolability of other 
species of written undertakings. And such, too, is the 
general bent of the authorities in this country. Never- 
theless, no One can look into the American decisions 
and text-books without being painfully impressed with 
the idea that very great confusion in the use of princi- 
ples prevails with regard to this topic; but upon care- 
ful examination it will be found that this state of 
things is for the most part owing to mistake in the ap- 
plication of the law to particular facts, and not to any 
denial of the cardinal doctrine that these written com- 
mercial contracts, like other proofs of the same nature, 
are not liable to modification by inconsistent, contem- 
poraneous, orai understandings. Occasionally a case 
can be met with in which it may be thought, and upon 
very satisfactory grounds, that the written contract 
has been altered by the extraneous evidence, but upon 
careful scrutiny it will be ascertained that such evi- 





dence has been sanctioned for the reason that in the 

judgment of the court it is not out of harmony with 

the agreement, as contained in the instrument. So 

sometimes cases in which a waut of consideration has 

been permitted to be shown have been regarded as 

exhibitions of instances of a departure from the rule 

in question, but it is plain that they do not evidence 

such a deviation, as the proof of such a defect is 

always, under ordinary circumstances, admissible, in 

order to invalidate a simple contract, though reduced 

to writing. Inthe same manner fraud and illegality 

are legitimate defenses to suits on all other instru- 

ments, as well as, under certain conditions, to those 

founded on bills or notes. And when the commercial 

contract intended to be committed to writing has been 

only partly expressed, then as in other similar cases 

the residue may be proved by extrinsic evidence. This 
last rule is pointedly exemplified in that class of cases 

in which a note has been indorsed in blank by a third 

party, before the payee has put his name upon it. In 
the courts of this State such an indorsement is held to 

carry with it so incompiete and uncertain a meaning 
as to be, on the principle just referred to, open to the 
explanation of oral evidence. This has been ruled and 
finally decided in the cases of Crozer v. Moore, Spence. 

256; Watkins v. Kirkpatrick, 2 Dutcher, 84, and Chad- 
dock v. Vanness, 6 Vroom, 517, and in all these cases, 
the fundamental rule that a written contract, havinga 
complete import, must speak exclusively for itself, was 

fully admitted. And even in those States in which, 

under the same conditions, a different result has been 
reached —and such has been the case in the State of 
New York and elsewhere— such result has rested on 
the consideration that this particular kind of indorse- 
ment expresses in its own terms, as affected by legal 
rules, a contract complete and intelligible, and on that 
account is not variable by the force of foreign testi- 
mony. It will be observed that neither of these lines 
of decisions is invasive of the rule under consideration. 

And it may be further remarked that in no jurisdic- 
tion has the rule that oral evidence is inadmissible thus 
to qualify a written contract, perfect with respect to 
its signification, been more uniformly and stringently 

enforced than within this State. The truth of this 
statement will conclusively appear by a reference to 
the cases collected in Stewart’s Dig., p. 502, pl. 439. 

This being the established general rule, the question 
arises, how is this present offer of parol evidence to be 
legitimated ? 

These parties, as has been stated, are accommodation 
indorsers, and the name of the one stands before the 
other on the back of this note. The first inquiry 
therefore is as to the legal effect of that collocation; 
does it form by settled rules of law an entire and defi- 
nite understanding between these litigants? If it does, 
to make the oral agreement admissible, which is here 
sought to be superinduced, it must rest on some ex- 
ceptional ground, as such proof would be plainly 
excluded by the operation of the general principle 
above expressed. 

In the case of Johnson v. Martinus, 4 Halst. 144, this 
precise question was before this court for consideration, 
and it was then explicitly held that an indorsement in 
blank does not constitute a complete written contract, 
and that therefore the understanding that subsisted 
between indorser and indorsee could be shown aliunde 
in asuit between them. Butin the opinion read in 
the Court of Errors in the before-cited case of Chad- 
dock v. Vanness, this decision was emphatically dis- 
approved, and as such criticism was not dissented from 
by any member of the court, so far as 1 know, it is not 
to be regarded as an absolute authority. Intrinsically 
considered, it is difficult to see how it can sustain 
itself. It is founded on the broad doctrine that the 
usual blank indorsement on a note is inconclusive with 
respect to the terms of the contract between indorser 
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aud indorsee, and that that contract is subject to all 
the uncertainties that attend the admissibility of oral 
testimony. In the case reported by Halsted, the in- 
dorser signing the note in blank was allowed to stand, 
by force of extraneous evidence, in the same position 
as though he had signed it ** without recourse.”’ Such 
adoctrine is not consistent either with public policy 
nor with the great current of authority both at home 
and abroad. Under its prevalence these commercial 
contracts which are so common, and which in view of 
the convenience of trade should be so fixed and defi- 
nite in their terms, would be the loosest contracts in 
use by men of business. It is not easy to believe that 
engagements which have been for such a length of time 
in every-day use, and which embrace interests of such 
magnitude, have been generally understood to be in 
such a state of instability. By the act of indorsement 
the indorser enters into an independent contract with 
the indorsee, and the law, proprio viyore, fixes with 
absolute certainty the terms of such contract, the 
promise of the indorser being that the antecedent 
names upon the paper are genuine; that the paper is 
due and payable according to its tenor; that the maker 
or previous indorser will pay it at maturity, if duly 
called upon and notified, or if they do not, upon due 
diligence being used, he himself will pay the same. 
According to the theory adopted in Johnson v. Mar- 
tinus, all these terms are but implications of law which 
may be controverted and superseded by proof of an 
oral agreement of a different effect; that is, that the 
indorser, in a suit against him by his immediate in- 
dorsee, may show by witnesses that when he made 
such indorsement the understanding was that he did 
not guarantee the genuineness of the antecedent sig- 
natures, or some of them; that he did not promise that 
the note, on due presentment and notice, would be 
paid according to its tenor, or that he himself was to 
be exempted from all responsibility. It is, I think, 
very plain that such a doctrine as this, if it should pre- 
vail, would very materially impair the efficiency and 
value of commercial paper as an instrument of com- 
merce. It would be virtually saying that an indorsee 
could not rely, with any reasonable confidence, on the 
security of his immediate indorser, unless all the vari- 
ous stipulations, inherent in the act of indorsement, 
should be entered in writing in extenso, above his 
name; and yet the probability is that such an entry 
has never yet appeared on the back of commercial 
paper. The very great inconvenieuce and uncertainty 
attendant on such a doctrine will be more fully appre- 
ciated by bearing in mind that it would attach to bills 
of exchange as well as to. notes, so that such instru- 
ments, instead of bearing on their face the indubitable 
evidence of their own meaning, in effect would be sub- 
ject in some degree, and to an unknown extent, to 
mutilation by the testimony of witvesses. It seems 
to me that it is not to be wondered at that the princi- 
ple on which the case cited from Halstead’s reports 
was decided, has been deprecated by a leading text- 
writer, and as I understand has been repudiated by our 
own Court of Errors, in the decision already referred 
to. 2 Pars. B. & N. 24. 

My conclusion on this point therefore is that it is a 
general rule of law that a blank indorsement, as be- 
tween an indorser and his immediate indorsee, creates 
a definite contract in writing, as to such parties, which 
cannot be modified by a contemporaneous oral agree- 
ment. This result would seem, upon principle, deci- 
sive of the question arising in the present case, yet 
nevertheless there is another subject which cannot be 
properly passed in silence, for there are decisions which 
cannot fail to command much respect, which hold that 
as between an accommodation indorser and indorsee, 
the form of the note is uot conclusive, and that in that 
connection parol evidence is admissible. The first of 
the cases here alluded to is that of Phillips v. Preston, 











5 How. 278, and it is not to be denied that it is exactly 
to the purpose, for it explicitly declares that an agree- 
ment between first and second indorsers, for the ac- 
commodation of the maker, to share the loss equally, 
made at the time of indorsing the note, may be proved 
by parol. In that case, as in the present one, the first 
indorser had paid the note, and the suit was by him 
against the indorsee for contribution, on the ground 
that such was the oral understanding. I have exam- 
ined this case with care, and although yielding to it all 
the deference that of right belongs to so high an au- 
thority, have altogether failed to be able to concur in 
the principles and reasoning on which its conclusion 
rests. The theory by which the result reached is at- 
tempted to be justified is this: That the suit is not 
upon the contract arising by law out of the act of in- 
dorsing, but on what is called the collateral oral 
arrangement. The rule is plainly admitted that writ- 
ten evidence cannot be altered by parol. To show in 
what distinct terms this admission is made, and also 
the rule of decision, the following quotation will suf- 
fice. Alluding to the extrinsic testimony, the opinion 
says: ‘* Were the action on the notes, and this evidence 
offered to contradict them, it would be entirely differ- 
ent, because in an action on a note, parol testimony is 
not competent to vary its written terms, and probably 
not to vary a blank indorsement by the payee from 
what the lawimports. * * * So between contend- 
ing parties likewise, all prior conversation is supposed, 
as far as binding, to be embodied in the written con- 
tract. * * * But the parol evidence here is not 
offered in any action on the note, or to alter its terms 
or its indorsements; nor is any prior or cotemporane- 
ous conversation offered to vary the note or its indorse- 
ment, in an action founded on either of them, But it 
is offered to prove a separate contract, which was made 
by parol, and is of as high a character as the law re- 
quires, and this evidence is plenary and entirely sat- 
isfactory to substantiate the separate contract.’’ It 
will be observed that this reasoning admits the fact 
the indorsement constituted a definite contract, in 
writing, between the parties to the litigation, and that 
if the ection was on that written contract the parol 
evidence would have been inadmissible, and it then 
asserts that there is what the opinion calls a collateral 
contract, upon which the suit was based. Now, what 
seems to me impossible to concede, is that on the facts 
stated there existed two legal contracts—an oral one 
and a written one. How can this be so, when the one 
is contradictory of the other? The written contract 
bound this first indorser, with reference to the rights 
of the indorsee, to pay the whole note; the oral con- 
tract bound him to pay only half. Such stipulations 
relate to the same subject-matter, and they cannot 
stand together, aud the consequence is it must be con- 
clusively presumed that the parties did not intend to 
establish such inconsistencies. Such a juncture pre- 
sents nothing but the ordinary case of a conflict be- 
tween the oral and the written evidence; in that case 
the former requiring the first indorsee to pay the entire 
claim, and the latter binding him only to bear a moiety 
of it. It seems to me that it would despoil the rule, 
which is prohibitive of parol evidence in such matters, 
of much of its practical benefit, if the oral engage- 
ment, variant from the written one, can lay a separate 
ground of action. Such a principle would enable a 
person at his option to sue on the written contract 
or on a contemporaneous oral contract. The bypothe- 
sis on which the rule which excludes on such occasions 
contemporaneous oral stipulations, is the peremptory 
assumption that the parties at the given time, with 
respect to the same subject-matter, entered into buta 
single agreement. The reported case assumes that the 
first indorsee, in the same transaction and at the same 
time, agreed to pay the whole, and at the same time 
stipulated that he should pay only one-half of the 
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money in question. In my opinion, upon principles 
thoroughly established, under the circumstances stated, 
the written indorsement constituted the only legal evi- 
dence that could be resorted to. 

The other cases in which the doctrine which I have 
here sought to controvert has been maintained, are 
those of Weston v. Chamberlain, 7 Cush. 404, and Clapp 
y. Rice, 13 Gray, 403; but it is not necessary to notice 
them further than to say that in neither of them does 
the subject appear to have been independently con- 
sidered; the point in question being disposed of ina 
few words, and the only pertinent authority cited being 
that of Phillips v. Preston, which is above discussed. 

In the cause now before the court, as I read the under- 
taking of the plaintiff, by force of his prior indorse- 
ment, he agreed in writing to pay the whole of this 
money, so far as the defendant is concerned, and he 
cannot alter that agreement by the oral testimony in 
question. 

In closing it may not be amiss to remark that this 
case does not present the point above discussed as it is 
usually presented between two accommodation in- 
dorsers. There is another element in this affair, which 
is the fact that this plaintiff had admittedly become 
liable to the defendant for this money as indorser on 
the former note, to take up which the note now in suit 
was given. Asa consideration for his indorsement on 
the note now in question, he is released by the defend- 
ant from his liability on the former one. Inasmuch as 
this indorsee has taken this indorsement for value, the 
result is that if an oral engagement, differing from the 
legal import of the indorsement, may be set up here, 
so it can in all cases in the ordinary course of business. 


NOT LIA- 
ACTS. 


OFFICIAL BOND 
EXTRA OFFICIAL 


SURETIES ON 
PLI FOR 


MARYLAND COURT OF APPEALS, JULY, 1880. 


STatTE OF MARYLAND V. BRowN.* 

An action cannot be maintained against a constable and his 

sureties on his official bond, for a trespass committed by 
iy in taking the goods of a stranger on an execution is- 
sud against the property of another person. The remedy 
n such case is by an action of trespass or trover against 
the officer personally, and against the plaintiff in the exe- 
cution if he be a party to the trespass. 

For.any breach of official duty by a constable, his official 
bond is responsible; this is the extent of liability assumed 
by the sureties. If he commit a wrong, not in the dis- 
charge of his official duty, he is personally liable, but his 
sureties cannot be held responsible therefor; it is not 
within the terms of their contract. 


\‘ ‘TION against a constable and the sureties on his 
44 official bond brought by the State to the use of 
Emma A. Vanderwerker. The opinion states the facts. 
From a judgment sustaining a demurrer to the decla- 
ration plaintiff appealed. 

John J. Wade, for appellant. 

Thomas J. Hayes, for respondent. 


Barton, ©. J. This is a suit on the official bond of 
a constable against him and his sureties. The breach 
alleged in the narr. is that the officer having in his 
hands a writ of jfieri fucias directing him to levy upon 
the goods of the defendaut named in the writ or exe- 
cution, did seize and carry away the goods of the 
equitable plaintiff, well knowing that said goods so 
seized were the property of the relator. 

The demurrer to the declaration was sustained and 
judgment entered for defendants; the plaintiff has 
brought this appeal. 

Some objection to the narr. has been made by the 


*To appear in 54 Maryland Reports. 





appellees, on the ground of a supposed variance; but 
this objection in our opinion is not well founded. The 
only question presented by the appeal is whether an 
action can be maintained against a constable and his 
sureties on his official bond for a trespass committed 
by him in taking the goods of the equitable plaintiff on 
an execution issued against the property of another 
person. 

This is a question of considerable interest and im- 
portance, and is now for the first time presented 
directly to this court for decision. So far as our ex- 
perience goes, it is the first time a suit of this kind has 
been instituted in Maryland, either upon tbe official 
bond of a coustable or a sheriff, and therefore when 
the case was opened by the appellant’s counsel, we 
expressed some surprise at what appeared to us to bea 
novel proceeding. The absence of any reported case 
in Maryland, in which an action has been maintained 
on the official bond of a sheriff or constable, for a tort- 
ious act, such as that alleged in the narr. is strong evi- 
dence that according to the general and received opin- 
ion of the bench and bar in this State, such an action 
cannot be maintained. Although there is no express 
decision to that effect, there are several cases in which 
this court has spoken of the remedy for a wrong, such 
as that here complained of, and has declared that the 
remedy is by an action of trespass or trover against the 
officer personally, and against the plaintiff in the exe- 
cution if he is a party to the trespass. In no instance 
has it been intimated that a suit for such cause could 
be maintained upon the official bond, although if such 
had been supposed to be the law, the court could 
scarcely have failed to mention it. 

In Cromwell v. Owens, 7 Tl. & J. 60, it is said **‘ when- 
ever the goods of a stranger are wantonly taken, or 
after due notice being given that they are his property, 
the party injured, if he chooses not to wait and replevy 
from the purchaser after sale, may always obtain am- 
ple redress in exemplary damages, in an action of tres- 
pass or trover, at the hands of a jury —a tribunal that 
is always found ready to vindicate the rights of the 
individual against the lawless oppressor. Aud in cases 
of mere mistake, without any intention to do wrong, 
less than the full value of the goods taken will seldom 
be recovered.”’ 

In Chappell v. Fox, 18 Md. 519, the legal remedy 
in such case is declared to be, by suit against the 
officer. 

In Richardson vy. Hull, 21 Md. 404, the case before 
the court was likened to ‘‘the case of a sheriff taking 
the goods of one person upon a fiert fucius issued 
against another, for which it is well settled an action 
may be maintained by the real owner against a sheriff, 
and the plaintiff in the execution, if he be privy tothe 
wrong.” 

These citations indicate pretty clearly what has 
been understood to be the law in Maryland on this 
subject. 

But it is argued by the appellant that in such case 
an action lies also upon the bond; this depends alto- 
gether upon the terms and conditions of the bond. 

The mandate of the writ directs the officer to seize 
the goods of the defendant in the execution; if under 
color of the process he seizes the goods of a stranger, 
it is a tortious act, not done in the execution of his 
legal duty, but in violation of his duty, for the conse- 
quences of which his office does not protect him, and 
as we have seen trespass lies against him. Is it within 
the condition of the bond, ora breach of the condi- 
tion for which the sureties are liable ? 

The condition of the bond is, ‘that he shall well and 
faithfully execute the office of constable.’’ By this con- 
tract, the sureties guarantee the public against official 
delinquency on the part of the officer. For any breach 
of official duty his bond is responsible; this is the ex- 
tent of liability assumed by the sureties. If he com- 
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mitsa wrong, not in the discharge of his official duty, 
he is personally liable, but his sureties cannot be held 
responsible therefor, it is not within the terms of their 
coutract. 

In Alcock v. Andrews, 2 Esp. 542 (note), Lord Ken- 
yon distinguished between wrongful acts by an officer, 
done virtute officii, and such as are done colore officii. 
The former are “ where a man doing an act within the 
limits of his official authority, exercises that authority 
improperly, or abuses the discretion placed in him. 
The latter are where the act committed is of sucha 
nature, that the office gives him no authority to do it; 
in the doing of that act he is not to be considered as 
an officer.’’ The act complained of in this case belongs 
to the latter class, and for that reason the officer is held 
liable, and an action lies against him, not in his official 
character, but as a naked trespasser; for a trespass of 
this kind the sureties on the bond cannot be held re 
sponsible; as it was said by the Supreme Court of 
North Carolina (in Siate v. Brown, 11 Ired. 144): 
‘The sureties are here sued upon an express contract, 
and their liability is confined to it, and cannot be car- 
ried beyond its proper and fair meaning; the provision 
in the sheriff's bond binds the officer affirmatively to 
the faithful execution of his office —thereis no clause 
to cover an abuse or usurpation of power — no negative 
words that he will commit no wrong by color of his 
office, nor do any thing not authorized by law.” 

There the condition of the bond was similar to that 
here declared on. 

In Ex parte Reed, 4 Hill, 575, the question was ruled 
in the same way by the Supreme Court of New York. 
The court say, to warrant a recovery *‘on the words 
of the condition, it is incumbent on the relator to 
show his demand against the sheriff is for some default 
in a matter transacted by him in virtue of his office, or 
for the omission of some act, which as sheriff, it was 
his duty to perform.” 

In that case, a judgment had been recovered against 
the sheriff, in trespass for wrongfully seizing the rela- 
tor’s goods under a fi. fu., and a motion was made un- 
der the statute for leave to prosecute the official bond, 
and was refused. ‘The decision was made in 1843, 
Judge Cowen giving the opinion. In 1850, the question 
arose in People v. Schuyler, 4 Comst. 175, and Ex parte 
Reed was overruled by a divided court, three judges 
dissenting. Upon a careful examination of the case, 
we think the reasoning in the opinion of the dissent- 
ing judges is more satisfactory than that of the major- 
ity. In several of the other States decisions have been 
made in accordance with that of People v. Schuyler; 
these have been referred tu in the appellant’s brief, 
and cited in argument; but we do not think they are 
entitled to be considered controlling authorities in 
Maryland. Many of them are based upon what is con 
sidered public policy; considerations, which, in our 
judgment, can have but little weight in a case like the 
present. As said by Judge Pratt (4 Comst. 189): 
“The liability of the sureties rests in contract, and 
the obligation thereby created is not to be extended 
beyond its legitimate scope and meaning. We are not 
at liberty to speculate upon reasons of policy where 
the rights of the parties are fixed by contract.” 

In State v. Conover (4 Dutch.) 28 N. J. 224, the ques- 
tion before us was fully considered, many of the deci- 
sions in other States were collected and examined, 
able opinions were given by the chief justice and 
Judge Haines, and the unanimous judgment of the 
court was rendered affirming the views which we have 
expressed. 

In view of what appears to be the well-settled com- 
mon law as it exists in Maryland, and the reasons on 
which it rests, we think it unnecessary to go into an 
examination of the various and conflicting decisions 
elsewhere cited in argument. 

With reference to the argument which has been 





sometimes advanced in favor of holding the official 
bond answerable in cases of this kind, because it often 
happens that the officer is a person without means, 
aud therefore the injured party is without adequate 
redress; we have already said that this consideration 
does not justify us in extending the liability of the 
sureties beyond the terms of their contract, whatever 
might be the weight due to the argument if addressed 
to the Legislature in inducing them to prescribe other 
conditions for the bond. Wemay add that to meeta 
difficulty of this kind, growing out of the absence of 
liability of the sureties on the official bond, the Legis- 
lature has provided an additional remedy by the act 
of 1870, ch. 84 (Rev. Code, page 737), whereby a claim- 
ant of property wrongfully seized under an execution 
or a judgment of a justice of the peace may havea 
speedy trial of the question of title; witha right of 
appeal to the court having jurisdiction. This remedy 
was open to the relator, and would have secured her 
ample redress. 


Nore.— The decision in this case as stated in the 
decision is contrary to that held in People v. Schuyler, 
4N. Y.173. In harmony with the last-named case is 
Sangster v. Commonwealth, 17 Gratt. 124. In Smart v. 
Hutton, 8 Ad. & El. 568, a sheriff was held for the 
wrongful act of his deputy in making an arrest. In 
Ackworth v. Kempe, 1 Dougl. 40, Lord Mansfield held 
the high sheriff liable for the act of his deputy in tak- 
ing the goods of * B.”’ under a fi. fa. against ‘*A.” 
See also, Gregory v. Cottrell,5 Fl. & B. 571; Glasspoole 
v. Young, 9 B. & C.: Smith v. Pritchard, 8 Man. Gr. & 
S. 566; Carmack v. Commonwealth, 5 Binn. 184; Ohio, 
etc., v. Jennings, 4 Ohio St. 418; Harris v. Han- 
son, 11 Me. 241; Charles vy. Haskins, 11 Iowa, 329; 
Strunk v. Ocheltree, id. 158; State v. Farmer, 21 Mo. 160; 
State v. Moore, 19 id. 369; Holliman v. Carroll, 27 Tex. 
Van Pelt v. Littler, 14 Cal. 191; Brunott v. McKee, 
6 Watts & Serg. 513; Archer v. Noble, 3 Greenl. 418; 
Forsythe vy. Ellis, 4 J. J. Marsh, 299; Dennison v. 
Plumb, 18 Barb. 89; Jewell v. Mills, 3 Bush, 64; Skin- 
ner v. Philips, 4 Mass. 69; Moulton vy. Jose, 25 Me. 76. 
—Ep. Aus. L. J. 
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NOTICE TO CITY OF DEFECT IN STREET. 
INDIANA SUPREME COURT, JUNE 24, 1881. 


Ciry oF LOGANSPORT y. JUSTICE.* 


The council of a city had exclusive power over the streets. 
highways, bridges, etc., in the city, and to make repairs 
thereof. The council held stated meetings once in two 
weeks, and special meetings were authorized at any time 
upon the call of the mayor or five councilmen. Held, that 
notice to a councilman of a defect in a bridge in the city 
was notice to the city rendering it, in case of a neglect to 
repair, liable to one injured by the defect. 

In an action for personal injury by a physician, evidence show- 
ing the earnings of plaintiff per year for five years, and 
how much business had fallen off during six months suc- 
ceeding, held admissible for the purpose of estimating 
the value of time lost, but not as a basis of damages. 


CTION by James M. Justice to recover from the 
44 defendant below damages for personal injury. 
The facts appear in the opinion. From a judgment for 
plaintiff below, defendant appealed. 


M. Winfield, for appellant. 
D. C. Justice, for respondent. 


Woops, J. This was an action by the appellee 
against the appellant to recover damages for an al- 
leged injury to the plaintiff, received in driving overa 
bridge across « certain ditch in the city, which, it was 


* To appear in 74 Indiana Reports, 
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alleged, the city had negligently suffered to be and re- 
main out of repair. 

The complaint, having stated the plaintiff's profes- 
sion to be that of a physician and surgeon, and the 
injury, alleges ‘that before and at that time his pro- 
fessional services as a physician and surgeon were of 
the value of 3500 per month, aud he was realizing and 
earning that sum therefrom; aud by reason of the in- 
jury to his body and his great pain aforesaid, he was 
wholly incapacitated, and rendered unfit and unable to 
practice his profession, and compelled to remain within 
doors, and lost fur cuat time his aforesaid practice, and 
the emoluments thereof for a period of eight months, 
to his damage of $4.000,”’ ete. 

Issue, trial, verdict and judgment for the plaintiff 
for the sum of $1.135. 

The questions discussed by counsel for the appellant 
arise on the motion made and overruled for a new 
trial; and they will be considered in the order pre- 
sented by counsel. 

The court gavethe following instruction upon the 
subject of notice to the city of the defective condition 
of the bridge, viz.: ‘Notice to the councilmen or 
street commissioner is notice to the city.’’ Lt is in- 
sisted that this instruction is wrong in so much as it 
declares that notice to the councilmen is notice tothe 
city. Theargument is that councilmen regarded as in- 
dividuals, and not as a collective body, or asa commit- 
tee of the collective body, have no powers over and are 
charged with no duties in respect to the streets of the 
city, and therefore that notice to them of a defect in 
a street does not affect the city. The argument appears 
not to be destitute of foundation, and if the premise 
be conceded, the conclusion must probably follow. It 
may be observed, however, that the argument pro- 
ceeds upon a phraseology somewhat different from 
that of the instruction. The lattersays * notice to the 
councilmen,” which, naturally, if not necessarily, means 
all of them; not some orany of them, as is assumed 
in the argument. It is not an apt mode of expression 
to say ‘the councilmen,’ is intended to 
the members of the council in their individual capaci- 
ties and relations, and embracing, as it naturally does, 
all the members, the phraseis not in apt form whena 
reference to the collective body intended. Their 
coming or being altogether, except in connection with 
their official duties, would be an unusual and improba- 
ble occurrence, and a reference to them as “the coun- 
cilmen ” inthe instruction may well be said to have 
meant the official body of councilmen. Properly un- 
derstood, therefore, the instruction was not erroneous 
upon the theory of law advanced by the counsel, 
and if he was apprehensive of a mistaken understand 
ing of it, he should have moved for such explicit quali- 
fication or further instruction as was deemed necessary. 

But suppose the instruction be interpreted as mean- 
ing the councilmen as such, but not as assembled in 
council. Are they orare they not charged with any 
duty in reference to the streets of the city? Among 
the powers expressly conferred on the common 
cil as a body is to “have exclusive power over the 
streets, highways, alleys and bridges within such citys 
* * and to make repairs thereof.’’ $61, act 
of March 14, 1867; 1 Davis’ Rev. 1876, p. 300. This 
power as well as many others conferred in the same 
act greatly concerns and affects the public welfare as 
well as as private rights; aud to the end that public 
and private interests may not suffer from a failure to 
exercise, or from negligence in the exercise of such 
powers, the law gives an injured party a remedy in 
damages against the city itself. To the same end it is 
provided in the law that ‘**the common council shall 
hold stated meetings at least twice in each month, and 
the mayor or any five councilmen may call special 
meetings.”’ § 47, act March 14, 1867. The provision 
for calling special meetings of the council was doubt- 
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less enacted in consideration of the fact, demonstrated 
by experience, that emergencies will arise, or may be 
reasouably expected to occur, requiring the early or 
immediate action of the council, and when to await 
the time for a regular meeting might entail disaster 
and loss, or at least the hazard of Joss and liability on 
the city. 

The power to call the council together in special 
meetings may as well, and perhaps more frequently, be 
exercised in reference to the coudition of the streets 
aud bridges within the city as any other subject of 
contract by the council. The power to call such meet- 
ings by necessary implication imposes the duty to 
make the call in proper It is true that five 
councilmen are required to coucur in the call, but the 
duty rests on euch who has notice of the emergency, 
foritis manifest that the refusal of any of five who 
knows of the necessity of a meeting, to join the other 
four ina eall therefor, could not excuse the city from 
liability arising out of the failure to call such meeting. 
2 of the power to eall special 
meetings in proper cases being, therefore, an individual 
duty imposed on each member of the council, it is in- 
cumbent on each, when informed of an emergency 
which requires the action of the common council, to 
notify the mayor, or other councilmen who may join 
in the necessary call, and if he negligently fails to per- 
form this duty, the city is liable to any one who may 

injury thereby. We conclude, therefore, that 
notice to a councilman of acity of the dangerous con- 
dition of a street or bridge within the city limits is 
notice to the city. 

Our conclusion is fortified by a reference to the pro- 

visions of the law concerning the duties and powers of 
the street conimiissioner, as found in section 28 of the 
act of May 14, already referred to, namely: 
‘Sec. It shall be the duty of the street commis- 
sioner, under the direction of the common council, to 
superintend the streets, alleys, market places, landings; 
the construction, repairing, cleaning and lighting the 
sume; the building of sewersand drains; the purchase 
of the necessary implements of labor, and the employ- 
ment of laborers, and to perform all the other duties 
incident to his office: Provided, he shall have no power 
to contract for any debt or liability against the city, 
unless specially authorized so to do by an order, reso- 
lution or ordinance of the common council, made in 
accordance with the powers vested in such council by 
this act.” 

But if the powers of the street commissioner were 
more ample and free from restriction, it would still be 
true, under the other provisions of the law to which 
we have adverted, that the councilmen have power 
und a consequent duty in reference to the streets 
of the city, and this conceded, nothing is wanting to 
support the conclusion already announced. The 
wisdom of the rule which makes notice to coun- 
cilmen notice to the city is shown by consideration of 
the fact that councilmen are elected from the different 
wards of the city, and each is likely to observe, or at 
least soon to learn of, the dangerous condition of any 
of the streets or bridges in his ward or neighborhood, 
and by prompt action to secure the necessary repairs 
or protection against danger. 

In the dissenting opinion it is affirmed to be the uni- 
versal rule ‘*that tho governing officers of a corpora- 
tion, such as directors and trustees, must, inorder to 
bind the corporation, act as a collective body, and in 
regular and lawful session,’”’ and that this rule applies 
with peculiar force to the officers of municipal corpo- 
rations ** discharging duties for the benefit of the pub- 
lic, and not forthe promotion of private interests.”’ 

This principle is doubtless true, and applicable to all 
subjects concerning which the council must act, if at 

!!,asabody, but it does not seem to us to apply to 
Notice to the street commis- 
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sioner, or to the mayor, is not notice to the council 
itself, but is notice to the city, on which the council 
must act in order to save the city from liability; and 
the application of the rule contended for would relieve 
the council from the responsibility of acting on such 
notice as well as upon notice to an individual member 
of the council. The street commissioner and mayor 
themselves can do nothing to repair a street or broken 
bridge if it requires the incurring of any debt or liabil- 
ity against the city, and yet notice to them is sufficient. 
The mayor can discharge his duty by calling the coun- 
cil together for the purpose of enabling it to take steps 
to have the street made good. But suppose the coun- 
cilmen ignore the call of the mayor, and neglect to as- 
semble in lawful session? The repairs are not made, 
and some one is injured; the city is held liable, but 
why? Not on account of any fault of the mayor or 
street commissioner; they each have done their whole 
duty, under the powers conferred on them; not on ac- 
count of any negligence of the common council, be- 
cause that has not been in session, and could not act. 
But unless there has been fault somewhere, and in 
somebody who represented the city, there can be no 
liability at all. It is clear that the only fault is in the 
individual councilmen in failing to assemble, and for 
that fault the city is made responsible. 

If the doctrine is enforced that the city is not liable 
for the conduct of councilmen, but only on account of 
the action of the council in lawful session, then notice 
to all the councilmen, though assembled together in 
the council hall, would not be good if given just before 
commencement or just after the close of the session. 
Such a proposition does not command the assent of 
conscience and reason, and can hardly be accepted as 
the rule of law. For the purpose of receiving notice, 
the councilmen of a city, under our statute, are at all 
times the agents of the city, and within a reasonable 
time after receipt of notice must move in the discharge 
of the duty so imposed upon them. It may be said 
that the presumption is that the council has furnished 
and put at the disposal of the ministerial officers the 
funds necessary to meet the expenses of emergencies, 
but presumptions of such a nature are by no means 
always true, and the rules of law must be applicable in 
all cases, and wherein the presumptions fail as well as 
when they hold good. It may be enough to guard 
against danger, without making repairs, and the minis- 
terial officers in most cases may be bound and able to 
provide the necessary safeguards, but cases are sup- 
posable when they cannot do so. The mayor and street 
commissioner may be absent from the city, or sick, or 
dead, or they may have resigned, aud in such cases, 
unless notice to the councilmen be good, there can be 
no notice at all. In such cases the public interests 
imperatively require that the councilmen shall repre- 
sent the city, and it being conceded that notice to the 
councilmen must be good in some cases, there can be 
no good reason for uot holding it good in all cases. 

Objection is made to the second instruction given 
upon the request of the plaintiff, because it assumes 
the existence of a controverted fact, namely, that the 
bridge in question was within the city. The language 
of the instruction excepted to is as follows: “If the 
bridge in question, being within the city, was defective,” 
etc. Wedo not regard the instruction as assuming 
the fact stated. The sentence is hypothetical, not only 
in subject and predicate, but in its subordinate or 
qualifying clauses as well. See Morgan v. Wattles, 69 
Ind. 260. If this were doubtful, it is clear upon all the 
instructions given, the jury was not misled in this re- 
spect. Further objection is made to this instruction, 
because of the clause saying that if ‘‘ this (the condi- 
tion of the bridge) had continued for several days or 
weeks, then the city will be presumed to have had 
notice, such as will bind her in that regard.” 

In answer tu an imterrogatory, the jury found the 








fact to be that the bridge had been in the condition it 
was in at the time the plaintiff was injured, for about 
two weeks, and in answer to another interrogatory, it 
was found that there had been negligence on the part 
of the city or of her street commissioner, at and be- 
fore the accident, to keep the bridge in repair when- 
ever discovered to be out of repair. Under any ordi- 
nary circumstances, and the evidence discloses nothing 
extraordinary, the fact of a bridge having been out of 
repair and in a dangerous condition would warrant an 
inference of knowledge on the part of the officers of 
the city, or some of them having duties in reference 
thereto, of the fact. See Todd v. City of Troy, 61 N. 
Y. 506. If therefore not strictly correct, it is manifest 
that the instruction did the appellant no harm, and 
under sections 101 and 580 of the Code, we are forbid- 
den to reverse a case when it appears that the merits 
of the cause have been fairly tried in the court below, 
These considerations dispose too of the objection made 
to the first instruction in reference to the time of the 
notice to the city. The rule no doubt is as claimed 
that ‘“‘the city is responsible only for reasonable dili- 
gence to repair the defect or prevent accidents, after 
the unsafe condition of the street is known.” Dillon 
on Mun. Corp., § 416. But from the answers to the 
interrogatories, as well upon the evidence, it is clear 
that the city had notice in due time to have made re- 
pair of the bridge in question. 

It is also claimed that the court erred in permitting 
the plaintiff to make proof concerning his professional 
earnings before his injury. Summing up on this topic, 
the counsel for the appellant says: 

“‘In substance, the plaintiff is permitted to prove 
what his professional earnings had been per year for 
five years, and how much his business had fallen off 
during six months succeeding the injury. This was 
permitted to go to the jury under an allegation in the 
complaint that the plaintiff was damaged iu his busi- 
ness, and asking a recovery for the same. The dam- 
ages are fora personal injury. The evidence was ad- 
missible in estimating the value of time lost, but not 
as a basis of damages. Taken in connection with the 
demand of the complaint, and the instruction of the 
court, the evidence was clearly admitted as a basis of 
damages. It has been held that similar evidence is 
competent, not asa basis of damages, but as a guide to 
the jury, to aid them in the exercise of their discre- 
tion.” 

“The following are the authorities in support of this 
proposition: 6 King (N. C.), 42; 11 Mich. 543; 43 N. H. 
493; 5 R. 1. 299; 20 How. 34; 23 Wend. 425; 33 N. J. (4 
Vroom) 434; 11 Allen, 73.” 

In addition to these cases cited by counsel, see in 
point, The City of Indianapolis v. Gaston, 58 Ind. 224; 
The City of Elkhart v. Ritter, 66 id. 136. 

We have no doubt the testimony was admissible, and 
indeed the proposition of counsel for the appellant 
concedes as much. It did not furnish the measure of 
the damages to which the plaintiff was entitled, but 
the jury had aright to consider it in estimating the 
compensation to be awarded; and it is evident from 
the amount of the verdict that this is the use they 
made of it. lt is enough however to meet the excep- 
tion to its introduction, that the evidence was admis- 
sible for any purpose. If the court gave any instruc- 
tion authorizing a misuse of the evidence, exception 
should have been saved to the instruction. It has not 
been pointed out wherein the instructions were wrong 
in this direction. 

We iind no available error in the record. 

Judgment affirmed, with costs. 


M. Winfield, for appellant. 
D. C. Justice, for appellee. 
Biliot, J., dissented. 
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LUNAR AND CALENDAR MONTHS. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JULY 8, 1881. 





Hutton v. Brown, 45 L. T. Rep. (N. 8S.) 343. 


An agreement for the hire of furniture at a weekly rental pro- 
vided that the first payment should be made ou the fol- 
lowing Monday, and the succeeding payments on each 
succeeding Monday, “ the said letting on hire to be for the 
term of twenty-six months from the date of the first pay- 
ment herein mentioned.”’ Held, that the word ** months ” 
meant lunar months. 


[8 1878 the plaintiff, Robert H. Hutton, being in diflfi- 
culties and there being a distress-warrant levied on 
his furniture and effects, applied to the defendant, 
Joseph Brown, for a loan of 1,3001., which it was ar- 
ranged should be advanced in the following manner: 
Brown paid off the money due in respect of the dis- 
tress, and became the purchaser of the furniture. <A 
hiring agreement, dated the 13th April, 1878, was then 
entered into between the plaintiff and defendant by 
which it was agreed that Hutton should pay a weekly 
rental of 22/. 10s. for the hire of the furniture, the first 
payment to be made on the following Monday, the 15th 
April, and the succeeding payments on each succeeding 
Monday after that date, ‘‘ the said letting on hire to be 
for thé term of twenty-six months from the date of 
the first payment.’’ The agreement was framed as a 
mere letting and hiring agreement. The plaintiffafter- 
ward gave the defendant a bill of sale to secure the 
sum of 3,012l. which the defendant claimed as due from 
the plaintiff. The above-mentioned furniture, as well 
as other property, was comprised in this bill of sale. 

Hutton having commenced this action against Brown 
an order was made that an account should be taken of 
all monetary transactions between the plaintiff and the 
defendant, and that on the plaintiff paying 3,012/. and 
a certain sum for costs into court, the defendant should 
deliver up the bill of sale to the plaintiff. 

The defendant admitted that the bill of sale was only 
to stand as a security for the amount found due to him 
on taking the above-mentioned account. 

When the account was taken the chief clerk decided 
that as the payments were weekly payments the word 
*months”’ in the agreement meant “luuar months.’’ 
Brown contended that it meant ‘calendar months,”’ 
and he therefore claimed eight weeks’ more rent than 
was allowed by the chief clerk, the result of which 
would be that Hutton would be indebted to himin the 
sum of 2,5201., while if the months were lunar months 
he would only owe him 2,340]. The defendant there- 
upon took outa summons to vary the chief clerk’s 
certificate. 


Glasse, Q. C., and Wilkinson, for the defendant. The 
word “months” in the agreement means *‘calendar’”’ 
months. The bill of sale has taken the place of the 
hiring agreement, but the amount secured by the bill 
of sale must be found by reference, among other things, 
to the hiring agreement. This is a mortgage transac- 
tion, and in a mortgage, ‘*months”’? means “ calendar 
months.” Anon., Barnard’s Ch. 324; Dyke v. Sweeting, 
Willes, 585, 588; Davidson’s Precedents, vol. 2, part 2 
(4th ed.), p. 309; Coote on Mortgage (4th ed. ), 250, 1026. 

The case in Barnardiston was a foreclosure action, 
while this is one for redemption; but the computation 
of timein both must be similar. Twenty-six calendar 
months, beginning from the 15th April, 1878, and omit- 
ting one extra day caused by 1880 being leap year, make 
exactly 113 weeks, ending on Monday, the day the 
weekly payments commenced. By 13 & 14 Vict., ch. 
21, § 4, it is enacted that in subsequent statutes the 
word “month” shall mean calendar month, unless 
words be added showing lunar month to be intended. 





They also referred to Freeman v. Read, 8 L. T. Rep. 
(N. S.) 458; 4B. & 8. 174. 

J. Pearson, Q. C., and D. L. Alexander, for the plaint- 
iff, contended that the word meant lunar months. 

Fry, J. The question is whether, in this contract 
for letting chattels for twenty-six months, the word 
‘*months’’? means calendar or lunar months. Now, in 
Simpson v. Margitson, 11 Q. B. 23, Lord Denman said 
(p. 51): “It is clear that ‘months’ denotes at law 
‘lunar months,’ unless there is admissible evidence of 
an intention in the parties using the word to denote 
‘calendar months.’ If the context shows that calendar 
months were intended, the judge may adopt that con- 
struction.’’ Here the context throws no light on the 
meaning, except that the contract for weekly pay- 
ments, I think, implies that lunar rather than calendar 
mouths are meant, in spite of Mr. Wilkiuson’s elabo- 
rate calculations. Then it is said that in mortgage 
transactions months are always calendar months, and 
that this isa mortgage transaction. But the rule as 
to mortgages only arises from this, that the interest 
on mortgage money is a fixed yearly sum, and there- 
fore half a year's interest is for six calendar months. 
I cannot expand this into a mortgage transaction. The 
primary transaction is not a mortgage at all; it is sim- 
ply a contract for the hire of furniture. I therefore 
hold that the word ** months’’ means **lunar’’ months. 


— > 


NEW YORK COURT OF APPEALS ABSTRACT. 





BURGLARY — INDICTMENT — ROOM OF GUEST AT INN 
MUST BE LAID AS DWELLING-HOUSE OF LANDLORD. — 
An indictment for burglary charged defendant with 
breaking and entering the dwelling of S. The offense 
was committed at the Astor House, an inn in New 
York city. S. resided at Albany and was at the time 
a guest occupying a room at the inn, which was the 
The inn was conducted by lessees, 
who did not reside in the building. One L. was the 
manager of the house for the lessees. He was at the 
inn during business hours and took his meals there, 
and sometimes slept there, but his residence was with 
his family in another house. Held, that the indict- 
ment was fatally defective. The room of a guest in an 
inn is not his dwelling-house, and may not be laid as 
such in an indictment for burglary in breaking and 
entering it. It should be laid as the dwelling-house of 
the landlord. And this rule is not affected by the fact 
that the landlord resides elsewhere than at the inn. 
Lord Hale says: *‘And so it is if A. comes to the inn 
of B. and there hath a chamber appointed for his lodg- 
ing and this chamber is broken up burglarily, it shall 
suppose it to be domus mansionalis of B., the inn- 
keeper, because the interest is in him, and A. hath 
only the use of it for his lodging, without any certain 
interest.”’ 1 Hale’s P. C. 557. See also, 1 Hawkins’ P. 
C. 134; 1 East’s P. C. 500. Burglary primarily is an 
offense against the habitations of men, and a building 
must be occupied as a residence to make it a dwelling- 
house for the purpose of burglary. But actual resi- 
dence therein by the owner is not essential to constitute 
the house his dwelling-house. A house in which a wife 
is permitted to live separately, owned by the husband, 
but iv which he never lived, is properly described in 
the indictment as his dwelling-house. Rex v. Trench, 
Russ. & Ry. C. C. 491; Rex v. Wilford, id. 517. Soa 
house of a corporation aggregate, occupied by the 
servants, may be described as the mansion-house of 
the corporation. Ann Hawkins’ case, Leach Cr. Law, 
324, notes; 1 East’s P. C. 501. In Rex v. Stock, Russ. 
& Ry. C. C. 185, the servant of three partners lodged 
in a room ina building over their place of business, 
communicating with it by atrap-door aud a ladder, 
and it was held that a burglary committed in breaking 


one broken into. 
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in the place of business was well laid as the dwelling- 
house of the three partners. See also, Rex v Rees, 7 
C. & P. 568. Judgment reversed. Rodgers v. People 
of New York. Opinion by Andrews, J. 

(Decided Oct. 11, 1881. 


Costs — IN SPECIAL PROCEEDINGS IN DISCRETION OF 
COURT HEARING PROCEEDINGS OR APPEAL. — Upon a 
petition to vacate an assessment in the city of New 
York, the petitioners succeeded at the Special Term, 
and the assessment was ordered to be vacated, ‘“‘ with 
costs." The city appealed to the General Term, which 
reversed the order, ‘‘with ten dollars costs”’ to the 
city. The petitioners thereupon appealed to this court, 
which reversed the order of the General Term and 
affirmed that of the Special Term, *“ with costs.’’ Upon 
filing the renittitur the petitioners at a Special Term 
entered an order making the judgment of this court 
that of the Supreme Court, and concluding thus: 
* And that the petitioners recover their costs of appeal 
subsequent to said order.’’ Held, that the petition was 
a special proceeding (In re Manhattan Sav. Iust., 82 N. 
Y. 142; In re Jetter, 78 id. 601) and no costs followed 
its decision, unless awarded by the order of the court, 
which had discretion to either grant or withhold them. 
If granted the rate should have been the same as for 
similar services in an action. Code, § 3240. The award 
of this court gave only the costs of appeal in this court. 
Sisters of Charity v. Kelly, 68 N. Y. 628; People v. 
Randall, 8 Daly, 82. The petitioners were not entitled 
to tax the costs of appeal to the General Term, as that 
court never granted costs in their favor. It does not 
follow from the award of costs to the city that if the 
General Term had affirmed the order appealed from it 
would have given costs to the petitioners. This court 
did not award the costs on appeal to the General Term 
to the petitioners, and the Special Term had no discre- 
tion to exercise as to such costs, on the filing of the 
remittitur. Its duty was to enter exactly the order 
which this court directed, and it could neither add nor 
tuke therefrom. McGregor v. Buel, 1 Keyes, 153. The 
order of the Special Term must therefore be construed 
as not granting costs on appeal to the General Term, 
and petitioners were not entitled to such costs. Order 
affirmed. Matter of New York Protestant Episcopal 
Public School. Opinion by Finch, J. 

(Decided Oct. 11, 1881. 


NUISANCE—CONDUIT PIPE LEADING WATER FROM 
ROOF INTO STREET NOT—ICE ON SIDEWALK FROM CON- 
DUIT PIPE—NUISANCE ERECTED BY PREDECESSOR IN 
TITLE.—In an action for injury received by plaintiff 
slipping on ice formed on the sidewalk from water 
which flowed through a conduit pipe in front of de- 
fendant’s house across the sidewalk to the street 
gutter, itappeared that the owner of two houses upon 
lots numbered 18 and 20, constructed the conduit 
which led the water from the roofs of both houses 
through an opening on the party line across the side- 
walk upon lot 18, just inside of the line between that 
lotand 20. Thereafter defendant became owner of 18 
and altered the roof of the house upon that lot so that 
the water therefrom did not go through the conduit, 
but only the water from the house on 20, and it was 
the ice from this water upon which plaintiff slipped. 
At the time of the accident the premises were not in 
defendant's possession but in that of his lessee. The 
pipe did not reach the street nor abridge the area of 
the sidewalk. The trial court charged the jury that 
defendant was “liable from the fact that he had per- 
mitted this pipe to run across his premises and be used 
by his neighbor,”’ and gave judgment on the verdict 
against defendant on the ground that the pipe wasa 
nuisance, “and the defendant’s liability the same as 
if the water came from his own premises.’’ At the 
General Term the judgment was upheld upon the 
ground that “the leader’? was ‘‘a nuisance.’’ Jeld, 








error. A conductor pipe designed to couvey water 
from a roof to the ground when constructed with due 
care and proper precaution is not a nuisance, even if its 
mouth is toward the walk and it discharges upon it. 
To direct rain of watery snow from the roof on to the 
sidewalk or street, unless prohibited by positive regu- 
lation, is not an offense. Once upon the sidewalk and 
there frozen it may subject the municipality to an ac- 
tion by one slipping on the ice. Todd v. City of Troy, 
61 N. Y. 506. While under like ¢ircumstances it was 
held in Kirby v. Boylston Market Association, 14 Gray 
249, that an action would not lie against the property 
owner aud that the remedy for damages so incurred 
was exclusively against the city. Defendant did not 
cause the obstruction here nor was he benefited by it. 
ln such a case he was like the owner of land on which 
a nuisance is erected by a third party. He is not 
liable for its continuance unless requested to abate it. 
If he repaired or used it he might be liable. The state- 
ment that it is enough to charge a defendant that hav- 
ing acquired title to land after a nuisance was erected 
he continued it (2Greenl. on Ey., § 472), must be taken 
to mean more than an omission to abate or remove it, 
something amounting toan actualuse. Asif the de- 
fendant simply suffer a dam erected upon his land by 
a former owner to remain without being used by him, 
it is no continuance of the nuisance unless he be first 
requested to removeit. Pearson v. Glean, 2 Green, 36. 
Morvis Canal Co. v. Ryerson, 27 N. J. Law 459. To 
thesame effect is Berwick v. Camden, Cro. Eliz. 520. 
See also Moore v. Dame, Browne 3. Dyer, 319; Brown 
v. Cay. & Sus. R. Co.,12 N. Y. 486; Wasmer v. Dela- 
ware, Lac. & W. R. Co., 80 id. 212; Irvine v. Wood, 51 
id. 224; Clifford v. Dam, 81id. 56. Thecase Walsh v. 
Mead, 8 Hun, 587, distinguished. Judgment reserved 
and new trial ordered. JWenzlick v. MeCotter. Opin- 
by Danforth, J. 

[Decided Noy. 22, 1881.] 


REFERENCE— LONG ACCOUNT TO AUTHORIZE MUST 
BE BETWEEN PARTIES AND SUBJECT OF SUIT. — In this 
action, in order to determine the amount of a recovery, 
the examination of a long account was necessary, but 
it was not an account between the parties or of either 
one of them, but was the account of athird and un- 
concerned party referred to and inquired into to make 
proof of the issues in the suit. The immediate object 
of the action was not to recover any portion of the 
matter that would be shown by the account, but to 
recover a sum of money, the amount to be guaged by 
the figures that would be disclosed by that account, 
but not money for any thing that that account would 
show. The account was not a ground of defense buta 
fact which the account would reveal was a ground of 
defense, and the defense could be only shown by the 
account. Held, not a case where a compulsory refer- 
ence could be ordered. In Van Rensselaer v. Jewett, 
6 Hill, 373, it is suid that the case cannot be referred 
though there be many items of damage, unless there is 
an account between the parties in the ordinary accepta- 
tion of the term. In Thomas y. Reab, 6 Wend. 503, 
reference was not granted, because though there were 
sundry items of damage, they did not form an account 
existing between the parties. Though the examination 
of numerous items of damage may be involved, they do 
not constitute an account, technically or properly 
speaking, between the parties. Silmser v. Redfield, 
19 Wend. 21. An account between the parties is one 
made up of the dealings of the parties with one an- 
other (Dederick’s Admr. v. Richley, 19 id. 108), though 
the account may be that of one party only. And so in 
Kain v. Delano, 11 Abb. (N. 8S.) 29, it is held that the 
accounts to be examined must be the immediate object 
of the action or the ground of defense, and must be 
directly and not collaterally involved in the action. 
The case Samble vy. Mechanics’ Fire Ins. Co., 1 Hall, 
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Superior Ct. 617, overruled. Order reversed. Camp 
v. Ingersoll. Opinion by Folger, C. J. 
[Decided Oct. 18, 1881.] 


——_—___@——— 
UNITED STATES SUPREME COURT AB- 
STRACT. 


APPEAL—WHAT NECESSARY FOR JURISDICTION OF 
CASE FROM STATE COURT—FEDERAL QUESTION.—‘‘To 
give us jurisdiction for the review of a judgment of a 
State court the record must show affirmatively, or by 
fair implication, that some Federal question was involv- 
ed which was necessary to the determination of the 
cause. The defense set up in this case was that the notes 
sued on were void for usury under the laws of New 
York, where they were made. Judgment was given 
against the plaintiff in error for want of a sufficient 
affidavit of defense. This judgment would be right if 
the affidavit was not such as was required by law or 
the practice of the court for the presentation of a 
defense like that relied on. As it is incumbent on tue 
plaintiff in error to show by the record, not only that 
this was not the ground of the decision below, but that 
some wrong determination of a Federal question was, 
—and it has not been done,—we might dismiss the 
suit without further examination; but on looking into 
the opinion, which has been sent up with a record, we 
find that the Court of Appeal based its judgment, 
which alone we can review, entirely on the fact that 
the affidavit was not sufficiently specific in its aver- 
ments to meet the requirements of the rules of plead- 
ing applicable to such cases. It isclear therefore that 
we have no jurisdiction.’’ Writ of error to the 
Supreme Court of Pennsylvania dismissed. Boughton 
v. American Exchange National Bank. Opinion by 
Waite, C. J. 

{Decided Dec. 12, 1881.] 


LIMITATION—OF CLAIM AGAINST UNITED STATES— 
STATUTORY CONSTRUCTION.—By section 1069,U.S. R.S., 
itis provided that every claim against theUnited States 
cognizable by the Court of Claims shall be forever bar- 
red unless the petition setting forth a statement there- 
of is filed in the court within six years after the claim 
first accrues. Under section 36 of the act of Congress 
of Aug. 5, 1861 (12 Stat. 294), the surplus proceeds of 
the sale of land for taxes was required to be deposited 
in the treasury, to be there held for the use of the 
owner or his legal representatives until he or they 
should make application therefor to the secretary of 
the treasury, who, upon such application, should, by 
warrant on the treasury, cause the same to be paid to 
the applicant. JZe/d that the owner of such surplus 
proceeds would not be barred from filing his claim by 
reason of not having done so within six years from the 
time the deposit of such proceeds inthe treasury. The 
person entitled to the money could allow it to remain 
in the treasury for an indefinite period of time without 
losing his right to demand and receive it. It follows 
that if he was not required to demand it within six 
years he was not required to sue for it within that 
time. A construction should be given to these statutes 
which would be consistent with good faith on the part 
of the United States. It would certainly not bo fair 
dealing for the government to say to the owner of 
lands sold for taxes that the surplus proceeds should 
be held in the treasury for an indefinite period for his 
use or that of his legal representatives, and then, upon 
suit brought to recover such proceeds, to plead in bar 
that the demand therefor had not been made within 
six years. The general rule is that when a trustee 
unequivocally repudiates the trust, and claims to hold 
the estate as his own, and not subject to the trust, and 
such repudiation and claim are brought to the notice 
or knowledge of the cestui que trust in such manner 





that he is called upon to assert his rights, the Statute 
of Limitations will begin to run against him from the 
time such knowledge is brought home to him, and not 
before. Merrians v. Hassam, 14 Allen, 522; Baker v. 
Whiting, 3 Sumn. 486; Kane v. Bloodgood, 7 Johns. 
Ch. 90; Atty.-Genl. v. Federal Street Meeting House, 
3 Gray, 1; Bright v. Egerton, 2 DeG., F. & J., 606; 
Wedderburn v. Wedderburn, 2 Vern, 749. Judgment 
of Court of Claims affirmed. United States v. Taylor. 
Opinion by Woods, J. 

[Decided Dec. 5, 1881.1 


PATENT— PUBLIC USE BEFORE APPLICATION FOR 
PATENT.—The effect of sections 6,7 and 15 of the act 
of Congress of July 4, 1836, (5 Stat. 117) as qualified by 
section 7 of the act of March 3, 1839 (5 Stat. 353), is to 
render letters-patent invalid if the invention which 
they cover was in public use, with the consent and 
allowance of the inventor, for more than two years 
prior to his application for a patent. Held, first, that 
to constitute the public use of a patent it is not neces- 
sary that more than one of the patented articles should 
be publicly used. The use of a great number may tend 
to strengthen the proof of public use, but one well de- 
fined case of public use is just as effectual to annul the 
patent as many. For instance, if the inventor of a 
mower, a printing press, ora railway car, makes and 
sells only one of the articles invented by him, and 
allows the vendee to use it for two years, without re- 
striction or limitation, the use is just as public as if he 
had sold and allowed the use of a great number; sec- 
ond, that whether the use of an invention is public or 
private, does not necessarily depend upon the number 
of persons to whom its use isknown. If an inventor, 
having made his device, gives or sells it to another, to 
be used by the donee or vendee, without limitation or 
restriction, or injunction of secrecy, and it is so used, 
such use is public within the meaning of the statute, 
even though the use and knowledge of the use may be 
confined to one person; third, that some inventions 
are by their very character only capable of being used 
where they cannot be seen or observed by the public 
eye. An invention may consist of a lever or spring, 
hidden in the running-gear of a watch, or of a ratchet, 
shaft, or cog-wheel covered from view in the recesses 
of a machine for spinning or weaving. Nevertheless if 
its inventor sells a machine of which his invention 
forms a part, and allows it to be used without restric- 
tion of any kind, the use is a public one, within the 
meaning of the law. So on the other hand, a use 
necessarily open to public view, if made in good faith 
solely to test the qualities of the invention, and for the 
purpose of experiment, is not a public use within the 
meaning of the patent law. Elizabeth v. Pavement 
Co., 97 U.S. 126; Shaw v. Cooper, 7 Pet. 292. Accord- 
ingly when the inventor of corset steels wore them two 
years before applying for a patent, presented a pair of 
such steels toa lady friend for her own use and she 
used them in the manner designed by the inventor, 
held that this was a public use that would annul the 
patent for the invention. Decree of U.S.Cire. Ct. S. D. 
New York, affirmed. Egbert v. Lippman. Opinion 
by Woods, J. 

(Decided Dec. 12, 1881.] 


PATENT—COMBINATION OF OLD DEVICES NOT PAT- 
ENTABLE.— An alleged invention relating to the manu- 
facture of molding crucibles and pots (patent No. 49140 
granted June 20,1865), consisted in supplying to an appa- 
ratus, which was old, a mold for supporting what is 
known as the ball and giving shape externally to the 
crucible. This use of a mold was also old. Held that 
the invention was not patentable within the rule, ag 
stated by Strong, J., in Hailes v. Van Wormer, 20 
Wali. 368, where he said: ‘* All the devices of which 
the alleged combination is made are confessedly old, 
No claim is made for any one of them singly as an inde- 
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pendent invention It must be conceded that a new 
combination, if it produces new and useful results, is 
patentable, though all the constituents of the combina- 
tion were well known and in common use before the 
combination was made. But the results must be a 
product of the combination and not a mere aggregate 
of several results, each the complete product of one of 
the combined elements. Combined results are not ne- 
cessarily a novel result, nor are they an old result 
obtained in a new and improved manner. Merely 
bringing old devices into juxtaposition, and then 
allowing each to work out its own effect, without the 
production of something novel, is not invention.” 
“The combination, to be patentable,” said Hunt, J., 
in Rickendorfer v. Faber, 92 U.S. 357, *‘ must produce 
a different force or effect or result, in the combined 
forces or processes, from that given by their separate 
parts. There must be a new result produced by their 
union; if not so, it is only an aggregation of separate 
elements.’’ In this invention all the elements of the 
combination are old, and each operates only in the old 
way. Beyond the separate and well known results 
produced by them severally, no one of them contrib- 
utes to the combined result any new feature; no one 
of them adds to the combination any thing more than 
its separate independent effect; no one of them gives 
any additional efficiency to the others, or changes in 
any way the mode or result of its action. Ina patent 
able combination of old elements, allthe constituents 
must so enter into it, as that each qualifies every other; 
to draw an illustration from another branch of the law 
they must be jointtenants of the domain of the inven- 
tion, seized each of every part, per my et per tout, and not 
mere tenants in common, with separate interests and 
estates. It must form either a new machine of a dis- 
tinct character and function, or produce a result due 
to the joint and co- operating action ofall the elements, 
and which is not the mere adding together of separate 
contributions. Otherwise it is only a mechanical 
juxtaposition, and net a vital union. Decree U. 8S. 
Cire. Ct., W. D. Pennsylvania, Dec. 12, 1881. Picker- 
ing v. McCullough. Opinion by Matthews, J 
[Decided Dec. 12, 1881.] 


—_——_—_@———_—__—_—— 


WISCONSIN SUPREME COURT ABSTRACT.* 


BAILMENT — WHAT DOES NOT CONSTITUTE — RE- 
VERSAL OF JUDGMENT. — (1) Where money of A. is 
left by him for safe-keeping with B., with the under- 
standing, not that the identical money shall be kept 
for and returned to him, but only that a like sum shall 
be repaid him by B., this is not a bailment or special 
deposit, but a general deposit, in the nature of a loan; 
and B. is absolutely liable to A. in assumpsit for an 
equal sum, although the money may have been lost 
without his fault. (2) A judgment which is clearly 
right on the undisputed facts, will not be reversed for 
erroneous instructions. Van Trott v. Weise, 36 Wis. 
439; Dufresne v. Weise, 46 id. 290. Schoemaker vy. 
Hinze. Opinion by Lyon, J. 

[Decided Oct. 18, 1881.] 


GIFT — DELIVERY ESSENTIAL TO PASS TITLE.— To 
transfer title to personalty by gift, possession of the 
property must pass from the donor, during his life, to 
the donee. Several hours before the death of W. he 
stated to the nurse in attendance upon him that his 
pocket-book was ‘‘under the bed, just under his 
shoulders,” and requested her to “take it and give it 
(with its contents) to his wife when she came.’’ Noth- 
ing was done toward complying with the request until 
some hours after W.’s death, when his body was moved 
and the nurse took the pocket-book from the place 
described and handed it to another person, to be given 


* Appearing in 52 Wisconsin Reports. 








to the widow of the deceased if she should come, other- 
wise to be sent to her. Held, that the possession did 
not pass from W. during his life. See Wilson v. Car- 
penter, 17 Wis. 512; Resch v. Senn, 28 id. 286. Wilcox 
v. Matteson. Opinion by Taylor, J. 

[Decided Sept. 27, 1881.] 

NEGLIGENCE — NOT TAKING THE BEST MEANS TO Es- 
CAPE FROM IMMINENT DANGER NOT CONTRIBUTORY. — 
Wheu a person is exposed to danger by the negligence 
of another and there are two or more lines of action, 
any one of which may be taken, and such person with 
ordinary skill, in the presence of imminent danger, is 
compelled inimediately to choose one of them, and does 
so in good faith, the mere fact that it is afterward 
ascertained by the result that his choice was not the 
best means of escape is not sufficient to charge him 
with negligence. Gunz v. Chicago, Milwaukee & St. 
Paul Railway Co. Opinion by Cassoday, J. 

[Decided Sept. 27, 1881.] 

TAX — ASSESSMENT OF LAND FOR BENEFITS Is. — An 
assessment upon land benefited by a street improve- 
ment for such benefit is atax. It was said in Knowl- 
ton v. Supervisors, 9 Wis. 410, and repeated in Hale v. 
Kenosha, 29 id. 599, that in a general sense taxes are 
burdens or charges imposed by the legislative power of 
a State upon persons or property for public uses. In 
the latter case the distinction is stated between assess- 
ments and “other kinds of taxation;” and the fol- 
jowing statement of such distinction by Bronson, J., 
in Sharp v. Spier, 4 Hill, 76, is quoted approvingly: 
*Our laws make a plain distinction between tazes, 
which are burdens or charges in:»posed upon persons or 
property to raise money for public purposes, and assess- 
ments for city and village improvements, which are not 
regarded as burdens, but as an equivalent or compen- 
sation for the enhanced value which the property of 
the person assessed has derived from the improve- 
ment.”’ The distinction stated by Bronson, J., is inac- 
curate. The theory of all taxation is that taxes are 
imposed as a compensation for something received by 
the tax payer. General taxes are paid for the support 
of government in return for the protection of life, 
liberty and property which government gives. Assess- 
ment of benefits accruing to property by reason of 
public improvements rest on the same principle. Both 
forms of taxation are for public purposes, and both are 
alike burdens upon property. The ouly substantial 
distinction between the two forms is that general taxa- 
tion is based upon value and subject to the constitu- 
tional rule of uniformity, while assessments are not. 
It was broadly stated in several of the earlier New 
York cases that assessment for benefit is not taxation. 
In re Mayor of New York, 11 Johns. 77; Bleeker v. 

3allou, 3 Wend. 265; Sharp v. Spier, 4 Hill, 76. But 
in the later case of People v. Mayor of Brooklyn, 4 
Comst. 419, this doctrine is expressly repudiated, and 
is held that an assessment for benefits isa tax. The 
reasoning in that case is to the effect that there are but 
two methods by which money or property can be 
equally exacted or taken from a citizen by compulsion, 
to wit, by taxation, or by the exercise of the right of 
eminent domain; and that the distinction between 
these two methods is that taxation exacts money from 
individuals as their share of a public burden, and the 
tax payer receives, or is supposed to receive, just com- 
pensation in the benefits conferred by government and 
the proper application of the tax. But property taken 
by right of eminent domain is not taken as the owner's 
share of a public burden, but as so much more than 
his share. Hence compensation therefor must be 
made. It being manifest that the imposition of an 
assessment is not an exercise of the right of eminent 
domain, it must be an exercise of the power of taxa- 
tion, and the sum assessed for benefits must necessa- 
rily be a tax. The same doctrine is recognized in 
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Boston Seam. Fr. Society v. Mayor of Boston, 116 Mass. 
181. Also in Cooley on Taxation, 416, ch. 20. It is 
there said that ‘‘one very important species of taxa- 
tion is that which is exercised in the form of special 
assessments.’’ In Weeks v. Milwaukee, 10 Wis. 242, 
Paine, J., said: “I have no doubt, if these assessments 
are to be sustained at all, that it must be done upon 
the ground that they are an exercise of the taxing 
pawer.” Page 256. See also, Harvard College v. Alder- 
men of Boston, 104 Mass. 470; Mayor of Baltimore v. 
Greenmount Cemetery, 7 Md. 517. Dalrymple v. City 
of Milwaukee. Opinion by Lyon, J. 

[Decided Oct. 18, 1881.] 


ILLINOIS SUPREME COURT ABSTRACT. 
SEPTEMBER 30, 1881.* 





ACKNOWLEDGMENT—WHAT NECESSARY TO IMPEACH 
CERTIFICATE.—To impeach the certificate of the 
acknowledgment of a deed, the proof must show a 
conspiracy between the officer taking the acknowledg- 
ment and the grantee, or that the officer practiced im- 
position or fraud upon the grantor, and the testimony 
of the grantor alone is not sufficient to overcome the 
certificate and the officer’s testimony in support of the 
same. In Kerr v. Russell, 69 Ill. 666, where there was 
a contest between the widow and subsequent grantees 
of the fee in regard to the certificate of acknowledg- 
ment in respect of her relinquishment of dower, it was 
said: ‘* On general principles, a purchaser for value, 
without notice of any adverse claim or secret equities, 
cannot be disturbed, aud we see no reason why the 
rule should not apply in kindred cases.’’ And it seems 
elsewhere it has been held, in favor of purchasers 
for a valuable consideration without notice, the certi- 
ficate of acknowledgment is conclusive as to all matters 
which it is the duty of the acknowledging officer to 
certify, if he has jurisdiction. Note to Smith v. Ward, 
1 Am. Dec. 81; Wharton’s Ev., § 1052; Williams v. 
Baker, 71 Penn. St. 476; Hall v. Patterson, 51 id. 289; 
Miller v. Wentworth, 82 id. 280; Ridgeley v. Howard, 
3 Harr. & McH. 321. As between the immediate parties 
to the deed, the acknowledgment may be impeached 
for fraud, collusion or imposition, but not otherwise; 
and the evidence to warrant the setting aside of a 
deed upon the ground that the acknowledgment was 
obtained through fraud, collusion or imposition must, 
by its completeness and reliable character, fully and 
clearly satisfy the court that the certificate is untrue 
and fraudulent. Marston v. Brittenham, 76 Til. 614. 
And in Lickmon, ete. v. Harding, 65 Ill. 505, we held, 
in the absence of proof of fraud and collusion on the 
part of the officers taking and certifying the acknowl- 
edgment of a deed, the officer’s certificate, in proper 
form, must prevail over the unsupported testimony of 
the party grantor that the same was false and forged. 
To alike effect are, also, Graham vy. Anderson, 42 Til. 
514; Monroe v. Poorman, 62 id. 526. And see, also, 
Borland v. Walrath, 53 Iowa, 1380; Vanorman v. Me- 
Gregor, 23 id. 300; Hortienne v. Schnoor, 33 Mich. 274; 
Howland y. Blake, 97 U. S. 624. Fitegerald v. Fitz- 
gerald. Opinion by Scholfield, J. 


ELECTION—-IRREGULARITIES IN HOLDING, DO NOT 
INVALIDATFE.—Mere irregularities in conducting an 
election and counting the votes, not proceeding from 
any wrongful intent, which deprive no legal voter of 
his vote and do not change the result, will not vitiate 
the election, so as to justify the rejection of the entire 
poll of the town or precinct in which the irregularities 
occurred. In this case it was held that the failure to 
number the ballots cast at an election, and to count 
the votes in the manner required by the statute, and 


*To appear in 100 Iilinois Reports. 





to string the ballots on a thread or twiue in the order 
of their reading, and the allowance of persons not 
judges or clerks of the election to assist in counting 
the votes, and the presence of persons in the room dur- 
ing the count not challengers or officers, where nothing 
appears to show any injurious effect, or that the votes 
were not truly counted, will not justify the court, ona 
contest of the election, to exclude the entire poll and 
vote of a town as fraudulent and void. The rules pre- 
scribed by the statute in respect to these particulars 
are directory merely, not jurisdictional or imperative. 
In Piatt v. People, 29 Ill. 72, the violation of the law was 
in not closing the polls at the hour of5 o'clock, P.M., as 
the statute required, but keeping and continuing them 
open after that hour. It was held not to invalidate 
the election. This case was followed in DuPage County 
v. People, 65 Ill. 360, where the judges of election of a 
township took a recess of an hour at 12 o’clock and 
went home to dinner, the statute positively forbidding 
an adjournment. This was held to be no ground for 
rejecting the entire poll of the township. In addition 
to the previous case, Fry v. Booth, 19 Ohio St. 25, 
and People v. Cook, 4 Seld. 67, were referred to as sus- 
taining the decision. Hodge v. Linn. Opinion by 
Sheldon, J. 


STATUTE OF LIMITATIONS—WHAT ESSENTIAL TO RE- 
MOVE BAR—PART PAYMENT BY ONE JOINT DEBTOR.— 
(1) In order to remove the bar of the statute of limita- 
tions in respect to a debt, there must be a new promise 
to pay the debt. But to bind a party to a new promise 
there must exist the elements essential to a new con- 
tract, express or implied. There must be such circum- 
stances as will reasonably authorize an inference of an 
intention to waive the bar of the statute. There must 
be affirmative action or conduct designed to prospect- 
ively affect the rights of the parties to the prior con- 
tract. This new promise may be implied from the fact 
of a partial payment made after the bar of the statute 
has become complete, by the party originally charge- 
able. But in order to authorize the inference of a 
new promise from the fact of such payment, the 
party making the payment, and sought to be 
charged thereby, must have had an affirmative 
intention in making the payment, and that it should 
be applied to the particular debt. In respect to the 
effect to be given to the making of a partial payment, 
as authorizing the inference of a new promise, payment 
before the bar is complete, thereby arresting the run- 
ning of the statute, so that it shall commence to run 
anew, and payment afterward, whereby the bar of the 
statute is removed, rest upon precisely the same prin- 
ciple. In either case, if the running of the statute is 
arrested, or if the bar already complete is removed, it 
is because of the new promise, express or implied, and 
it is that new promise,—i. e., contract,—resting upon 
the consideration of the old debt, where the statute is 
pleaded, that is replied to take the case out of the 
statute. In either case the same elements of contract 
must exist. (2) It is doubtless the law that joint 
debtors, in matters respecting their joint indebtedness, 
may, to a certain extent, bind each other by their 
admissions, but this can only be as to facts affecting 
rights or remedies then existing. The admissions 
must relate to matters showing what are the terms of 
a contract already made, or whether it has been per- 
formed or otherwise discharged. The idea however 
cannot be sanctioned, that a co-debtor, merely because 
he is such, has authority to bind his associates to a 
new contract, although it may be in regard to the old 
debt. In the case of joint debtors therefore, a partial 
payment by one, without the knowledge or assent, or 
subsequent ratification, of the others, will not operate 
to bind the latter so as to authorize the inference of a 
new promise on their part, and therefore will not 
affect the defense of the statute of limitations as to 
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them. The case Whitcomb v. Whiting, Douglas, 652, 
disapproved. In United States v. Wilder, 13 Wall. 
254, it was held that when a debtor admits a certain 
sum to be due by him, and denies that a larger sum 
claimed is due, a payment of the exact amount admit- 
ted cannot be converted by the creditor into a payment 
on account of the larger sum denied, so as to take the 
claim for such larger sum out of the statute. In Exeter 
Bank v. Sullivan, 6 N. H. 124, a like view of the law as 
that in Bell v. Morrison, 1 Peters, 362, was announced 
by the Supreme Court of New Hampshire. In that 
case it was said: “If one joint debtor admits that he 
owes the debt, and says nothing to the contrary, it 
may be inferred from his silence that he is willing to 
pay; but his silence can furnish no ground to presume 
that another who is absent is willing to pay.” This 
was followed, in the same State, by Kelly v. Sanborn, 
9 N. H. 46, and Whipple v. Stevens, 2 Foster (N. H.), 
219. The Supreme Court of Pennsylvania, in Levy v. 
Cadet, 17 S. & R. 126, held that payment on account, or 
an acknowledgment, by one of two or more joint 
debtors, will not take the case out of the statute as to 
the others, and this has been followed, in the same 
State, by Coleman v. Forbes,10 Harris (22 Penn. St.),156, 
Searight v. Craighead, 1 Penn. (Pen. & W.) 135, Houser 
v. Irvine, 3 W. & S. 345, Shoneman v. Fegley, 7 Barr 
(Penn. St.), 433, and Bush v. Slowell, 71 Penn. St. 208. 
The Supreme Court of Indiana, in Yandes v. Lefavour, 
2 Black. 371, held that an acknowledgment of a debt 
made by one partner, after the dissolution of the part- 
nership, is not sufficient to take a case out of the statute 
of limitations as to the others. The Supreme Court of 
Alabama, in Lowther v. Chappell, 8 Ala. 353, held, 
under this section, ‘a payment by one of several joint 
debtors, before the statute has completed a bar, will 
not prevent the completion of the bar as to the others, 
at the expiration of the time within which the statute 
required suit to be brought on the original evidence of 
debt, relied on to sustain the action.”’ This was 
followed in the same court by Myatts & Moore v. Bell, 
41 Ala. 222; Knight v. Clements, 45 id. 89. In Beloit’s 
Exrs. v. Wayne, 7 Yerger, 534, decided at the March 
term, 1835, the Supreme Court of Tennessee followed 
the doctrine of Bell v. Morrison, and this has since 
been followed by Muse vy. Donelson, 2 Humph. 166. In 
Palmer v. Dodge, 4 Ohio St. 21, the same result was 
reached by the Supreme Court of Ohio. More recently 
in Kansas, Nebraska and Florida, the doctrine of 
Whitcomb v. Whiting is repudiated, and that of Bell 
v. Morrison followed. Steele v. Soule, 20 Kan. 39; 
Mayberry v. Willoughby, 5 Neb. 368; Tate v. Clements, 
16 Fla. 339. Like reasoning will also be found in 
Setette v. Jennings, 1 McMullen, (S. C.) 297; Foute v. 
Bacon, 24 Miss. 156; Briscoe v. Auketell, 28 id. 361. 
The earlier decisions in New York followed Whitcomb 
v. Whiting. SeeJohnson v. Beardslee, 15 Johns., 3; 
Patterson v. Choate, 7 Wend. 441. But in 1849 the 
Court of Appeals of that State, in Van Keuren v. 
Parmelee, 2 N. Y.523, overruled these cases after an able 
review of the authorities, and held that the presumed 
agency of a partner ceases with the dissolution of the 
firm, and that after dissolution an acknowledgment or 
promise to pay by one of the partners will not 
revive a debt against the firm which is barred by the 
Statute of Limitations. Shoemaker v. Benedict, 11 N. 
Y. 176; Winchell v. Smith, 18 N. Y. 558. Kallenbach 
v. Dickinson. Opinion by Scholfield, J. 
——___>___—__ 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

JUDGMENT-— PURCHASER WITHOUT NOTICE TAKES 
FREE FROM EQUITIES OF THIRD PARTY.—The pur- 
chaser in good faith and without notice, of a judg- 
ment for value, takes it freed from the equity of a 





third party to have its proceeds applied for his benefit. 
It is true that the assignee of a judgment or mortgage 
takes it subject to all the defenses of the obligor 
against the obligee, but it is equally true that he does 
not take it subject to the secret equities of third 
persons. This is very familiar doctrine, and has 
been repeatedly enforced by this court. In Davis vy, 
Barr, 9S. & R. 140, it was said: “ It certainly is nota 
general principle of equity, that a purchaser for valu- 
able consideration of the legal title to any kind of 
property should take it subject to an equity of which 
he had not notice.”’ ‘‘ But with any agreement between 
the original parties inconsistent with the purport or 
legal effect of the instrument, the assignee has nothing 
todo. No such agreement is within the purview of 
the act; and the assignee is not bound to call on the 
obligor for information about matters the existence of 
which he has no reason to suspect, the necessity of in- 
quiry being limited, as I have said, to want of consid- 
eration and set-off.”” In Mott v. Clark, 9 Barr, 404, it 
was said of the assignee of a bond and mortgage: 
“He takes it subject to all the equity of the mort- 
gagor, but not to the latent equity of a third person. 
To subject him to such an equity he must have express 
or constructive notice at the time of the assignment.” 
The same doctrine has been held in Taylor v. Gitt, 10 
Barr, 428; Wetherill’s Appeal, 3 Grant, 281; McCon- 
nell v. Wenrich, 4 Harr. 3865; and Twitchell v. McMur- 
trie, 27 P. F. Smith, 383. Appeal of Mifflin County 
National Bank. Opinion by Green, J. 

(Decided June 20, 1881.] 


MASTER AND SERVANT — NEGLIGENCE — SERVANT 
USING DANGEROUS ANIMAL AFTER KNOWLEDGE OF DAN- 
GER.— In an action against a street railway company 
to recover damages for injury from the kick of a 
mare owned by the company it appeared that plaintiff 
was a porter in the employ of the defendant, and had 
charge of the mare in question. He had full knowl- 
edge of her habit of kicking. Held, that he could not 
recover. A master does not warrant his servant's 
safety. He however is under an implied contract 
with those whom he employs to adopt and maintain 
suitable instruments and means with which to carry 
on the business in which they are employed. This in- 
cludes an obligation to provide a suitable place in which 
the servant, being himself in the exercise of due care, 
can perform his duties safely, or without exposure to 
dangers that do not come within the reasonable scope 
of his employment. Cazger v. Taylor, 10 Gray, 274; 
Seavor v. Boston & Maine R. Co., 14 id. 466; Gilman 
v. Eastern R. Co., 10 Allen, 233; Coombs v. New Bed- 
ford Cord Co., 102 Mass. 572. A servant however as- 
sumes the risk naturally and reasonably incident to 
his employment. He is not bound to risk his safety in 
the service of his master, and may, if he thinks fit, de- 
cline any service in which he reasonably apprehends 
injury to himself. Hayden v. Smithville Manuf. Co., 
29 Conn. 548; Whart. on Neg., §217. Inasmuch as the 
relation of master and servant cannot imply an obliga- 
tion on the part of the master to take more care of the 
servant than he may reasonably be expected to take of 
himself, he cannot complain if he is injured by expo- 
sure after having the opportunity of becoming ac- 
quainted with the risks of his employment and accepts 
them. Whart. on Neg., §§ 214 and 217; 1 Addison on 
Torts, § 255. No duty was imposed on the company to 
inform him what he so well knew, nor to forbid his 
grooming the mare. He voluntarily assumed the risk, 
and continued to expose himself to a well-known dan- 
ger. He cannot now cast on his employer a liability 
for the injury which he thereby suffered. It matters 
not that the master did know the vicious habits of the 
mare. It is the knowledge of the servant which with- 
holds from him a right of action. Harkins v. N. Y. 
Cent. R. Co., 65 Barb. 129; Frazier v. Pennsylvania 
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R. Co., 2 Wright, 104. Green and Coates Streets Pas- 
senger Railway Co. v. Bresmer. Opinion by Mercur, J. 
(Decided May 2, 1881.] 

TITLE TO GROWING TIMBER SOLD.— By an agree- 
ment for the sale of growing timber the vendees were 
to remove the timber within nine years from the date 
of the agreement, and as to certain parts of the land, 
no timber was to be cut until satisfactory security was 
given by the vendees for the amount of timber they 
proposed to cut. Held, that as no immediate sever- 
ance was in contemplation, according to McClintock’s 
Appeal, 21 P. F. Smith, 365, the timber remained 
real estate, subject to the lien of judgments against 
the vendor. Wilson v. Douglas. Opinion by the 
court. 

{Decided June 22, 1881. j 
Pe en 


RECENT ENGLISH DECISIONS. 

CONTRACT — FOR SALE OF GOODS — BREACH AU- 
THORIZING RESCISSION BY OTHER PARTY. — Contract 
for the sale of 2,000 tons of iron at 42s. per ton, free on 
board; delivery November, 1879, or equally over No- 
vember, December and January, at 6d. per ton extra. 
During November the vendor wrote to the purchaser 
and his broker asking whether he would take the 
whole or one-third in November. The purchaser’s 
broker replied, first, that the purchaser had not de- 
cided, and afterward, that the purchaser would be 
obliged if none were delivered till December. The 
vendor then wrote (on the Ist December) to the pur- 
chaser saying that the contract was cancelled. In an 
action by the purchaser against the vendor for non- 
delivery of 666 2-3 tons of iron in December, 1879, ‘and 
of 666 2-3 tons of iron in January, 1880, held (Brett, L. 
J., dissentiente), that the refusal of the plaintiff to 
accept any portion of the iron in November entitled 
the defendant to rescind the entire contract. Hoare v. 
Rennie, 5 H. & N. 19, affirmed. Per Brett, L. J.- The 
failure of the plaintiff to accept the first delivery did 
not disentitle him to insist upon the other two being 
made. Hoare v. Rennie, 5 H. & N. 19, was wrongly 
decided. Judgment of Manisty and Field, J. J., re- 
versed. Ct. of Appeal, April 1, 1881. Houck v. Muller, 
Opinions by Bramwell, Baggallay & Brett, L. J. J. 
45 L. T. Rep. (N. S.) 202. 

INSURANCE — MARINE POLICY — VESSEL LOST OR NOT 
Lost. — A voyage policy on the cargo of a vessel, lost 
or not lost, which vessel has unknown to both parties 
arrived at the port of destination, ond landed her cargo 
undamaged before the making of the policy, is a good 
contract of insurance, and the underwriter is entitled 
to the premium which the assured has agreed to pay. 
A. insured a cargo by the Alata, lost or not lost, from 
P.toR. Subsequently, and after the Alata was due 
at R., A. effected are-insurance of the cargo with B. 
for the same voyage and risk at a high premium. At 
the time of the re-insurance the Alata had arrived at 
R. and discharged her cargo undamaged, but both A. 
and B. were in ignorance of this. In anaction by B. 
for the premium which A. had agreed to pay, held, 
that B. was entitled to recover; (1) The voyage having 
commenced under the conditions necessary to make 
the underwriters liable, the risk attached, although 
the chance of loss during the performance of the voyage 
was at an end. (2) (Bramwell, L. J., dubitante.) As the 
risk attached, it followed that A. had an insurable 
interest, his interest as soon as the second policy 
attached being precisely the same as that of the cargo- 
owner under the first policy. Ct. of Appeal, April 1, 
1881. Bradford v. Symondson. Opinions by Brett and 
Bramwell, L. JJ. 45 L. T. Rep. (N. 8.) 364. 


NoTicE — TO ONE HOLDING TITLE DEEDS AS COL- 
“ATERALS OF SALE OF ESTATE.—The rule in Clayton’s 





case, 1 Mer. 572, applies to the case of a deposit with a 
banker, notwithstanding that his lien extends over the 
whole account. B. deposited the title deeds of real 
estate in the hands of the appellants, with a written 
memorandum, to secure the then present and future 
general balance of his account with them. He after- 
ward sold a part of the real estate to the respondent. 
At the time of the sale his account with the appellants 
was overdrawn. The appellants had notice of the sale 
to the respondent, and the respondent had constructive 
notice of the appellant’s charge. Before the payment 
of the final installment of the purchase-money 8B. paid 
to the appellants sums amounting in the aggregate to 
more than the amount of his debt to them at the date 
of the sale, but they had made further advances to 
him after that date, and the whole balance of the ac- 
count was never turned in his favor. Held (affirming 
the judgment of the court below), that the respondent 
was not iiable for such further advances as a charge on 
the estate. Hopkinson v. Rolt, 9H. L. C. 514; 5 L. T. 
Rep. (N. 8S.) 90, followed. House of Lords, June 14, 
1881. London & County Banking Co. vy. Ratcliffe. Opin- 
ions by Lord Chancellor Selborne and Lord Blackburn. 
45 L. T. Rep. (N. 8.) 322. 


———___o__— 


CORRESPONDENCE. 





THE FEDERAL COURTS. 


Editor of the Albany Law Journal: 


A county judge’s scheme for remodelling the Federal 
courts, published in vol. 24, page 522, of your JOURNAL, 
would bea great improvement upon the antiquated sys- 
tem established for other times and ill-adapted to the 
multiplied business activities and the litigation neces- 
sities and requirements of a Republic rapidly advanc- 
ing to a population of sixty millions. 

The general government i3 divided into three sepa- 
rate and distinct departments —executive, legislative 
and judicial. In the differences which occurred at the 
time and after the formation of the present Constitu- 
tion, it was a cardinal principle of the Jeffersonian 
school of statesmen that each of these departments in 
discharging its responsibilities should be independent 
in its views and construction of constitutional power, 
without yielding its convictions to another, and what 
they called a co-ordinate department. Hence Presi- 
dent Jackson claimed the right, and exercised it, of 
deciding upon constitutional questions according to 
his own understanding, without reference to the pre- 
vious adjudications of the Supreme Court. On the 
part of the Federalists it was contended that the execu- 
tive and legislative branches of the goverument, upon 
matters relating to fundamental law, should be guided 
by and abide the decisions of this tribunal as a final 
and definitive settlement. Vide ‘ Inquiry into Origin 
aud Course of Political Parties in the United States,” 
by the late Ex-President Martin Van Buren. After 
all the arguments to be advanced by the school of Jef- 
ferson to the contrary, the necessity existing for an 
authoritative tribunal of comparative if not absolute 
infallibility, to determine problems of this character, 
must be conceded. It is obvious that the executive 
department ought not to have the appointment of the 
judiciary, and that the department which is intended 
to give rest and repose to the country after great inter- 
State and other agitations, ought not to be the creature 
of, or to be made by, another and separate branch of 
the government. As well might the president also 
appoint the members of Congress, and thus control 
the legislative branch of the government. Each de- 
partment should be independent of the other in its 
make-up, but should not be independent in the sense 





that it should act wholly on its own views as to the 
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constitutionality of issues presented, as maintained by 
Jefferson, Van Buren and others. 

The plan proposed would lessen if not remove the 
force of the objection of the anti-Federalists of former 
days, and of the Republican party more recently in 
the Dred Scott case, to the infallibility and omnipo- 
tence of the Federal Supreme Court in its decisions, 
and the jealousies entertained by them of its illiberal, 
unpopular, conservative and consolidating tendencies, 
and at the same time somewhat relieve the executive 
from the immense and ever-increasing number of offi- 
cials to be appointed by him, one of the burdens of 
his exalted position. The marshals also may as well 
be appointed by the district judges as the clerks of 
the court. 

Let therefore the Federal judiciary as well as the 
president and the Congress, come in the first instance 
from the people. Federal judicial legislation and 
decision is equally as important as Federal legislative 
enactment. Let the United States district judges be 
elected in their several and respective districts, and 
the judges to preside in the appellate courts be ap- 
pointed by the District Court judges. And let the 
appellate court judges appoint the Federal Supreme 
Court judges, according to the plan published by you, 
above referred to, and let the term of office of the 
judges be not to exceed ten years, and we shall have a 
final and authoritative tribunal created of the people, 
for the people and by the people, to settle all constitu- 
tional questions, in which all must acquiesce, and to 
which all must submit. PACIFICUS. 


January, 1882. 
—_———__4________. 


OBITUARY. 


HREE distinguished lawyers have died recently. 
The venerable Cuter Justice PIERPOINT, of the 
Vermont Supreme Court, was born in Litchfield coun- 
ty, Connecticut, in 1806, and died at Wergennes, 
Vermont, on the 7th inst. Heremoved to Vergennes 
in 1832. He has been a member of both houses of the 
Vermont legislature, and in 1857 was elected a justice 
of the Supreme Court. In 1865 he became chief just- 
ice, and continued in that position until his death. He 
was a lawyer of learning and industry, and his name 
has long been highly respectable in the legal annals of 
his State.——RicHarp H. Dana, of Boston, has re- 
cently died at Florence, Italy. He was born in Cam- 
bridge, Mass., in 1815. His ancestry was distinguished. 
His great-grandfather was a leader in the Revolution, 
his grandfather was Chief Justice of Massachusetts, 
and his father was a learned lawyer and one of the 
pioneers of America’s literature. He himself was dis- 
tinguished as an author as well as in the law. His 
most popular works in literature are ‘To Cuba and 
Back” and ‘* Two Years Before the Mast.’’ In the 
law he edited Wheaton’s International Law, and a 
manual of sea usages and sea laws, contributed to legal 
reviews, and lectured at Harvard. He also wrote papers 
on points of international law. He was a prominent 
politician, one of the founders of the Free Soil and Re- 
publican parties, and was nominated by President 
Grant as Minister to England, but was not confirmed. 
He was aman of aradical and aggressive nature and 
utterance, and passed most of his life in conflicts. His 
life illustrates an inheritance of talents not unpre- 
cedented in Massachusetts, and of which the Adams 
family is another striking example.——Epwin W. 
SrouGuTon died at New York city on the 7th inst. 
He was born in Vermont in 1818, and removed to New 
York in 1837. He attained eminence as a lawyer, and 
was engaged in many prominent causes,especially in re- 
lation to patents and mines. He was one of the Re- 
publican counsel before the Electoral Commission. 





He was one of the most finished and attractive speak- 
ers of this State, and wrote many articles of merit on 
public topics. He was appointed by President Hayes 
Minister to Russia in 1877, but resigned in a year. 


——__¢—_____ 


NOTES. 


HE American Law Review for January contains the 
following leading articles: A National Codification 
of the Law of Evidence; its advantages and practica- 
bility, by William Reynolds; Is a sub-lease for the 
residue of the lessee’s term in effect an assignment? 
by Charles R. Darling. —— The Federal Supreme Court 
have made a shocking decision, namely, that the wear- 
ing of a pair of corset steels by a lady is a “ public 
use,’’ and ‘**ause open to public view.”’ Egbert v. Lipp- 
man, ante. ——The gevernor of Massachusetts has ap- 
pointed Hon. Marcus Morton chief justice in place of 
Mr. Justice Gray. This is an eminently fit appoint- 
ment, —— There were hurd causes in the time of Moses. 
See Exodus, xviii, 23, 26, *‘and they judged the people 
at all seasons; the hard causes they brought unto 
Moses, but every small mattei they judged them- 
selves.”? These “hard causes’’ were probably what we 
now call “ difficult and extraordinary.” 

A correspondent calls our attention te the follow- 
ing: ‘**We havea court here in England called the 
Lawless Court, curia sine lege, which like the Marshals 
of France is governed by no settled law. The proceed- 
ings are carried on by whispering: they have no pen 
and ink, but only a piece of charcoal, and every suitor 
that appears not, forfeits double his rent every hour.” 
1W. Bi. 243-4, Jacob Law Dict., Camd. Britt. 441. 
This is an extract from the argument of Blackstone in 
Robinson v. Bland. He cites Jacobs as above. The 
passage in Jacobs is as follows: ‘‘ Lawless Court. A 
court held on King’s Hill, at Rochford in Essex, on 
Wednesday morning next after Michaelmas Day, year- 
ly, at cock-crowing, at which court they whisper and 
have no candle, nor any pen and ink, but a coal; and 
he that owes suit or service there, and appears not, 
forfeits double his rent. This court is mentioned by 
Camden, who says that the servile attendance was im- 
posed on the tenants for conspiring at the like unsea- 
sonable hour to raise a commotion. Camd. Britan. It 
belongs to the honour of Raleigh, and is called lawless 
because held at an unlawful hour, or quia dicta sine 
lege. The title of it is in rhyme, and in the court rolls 
runs thus: 

Krne’s Hitz in) 
Rocurorp. f% 
Curia de Domine Rege, 
Dicta sine lege, 
Tenta est ibidem 
Per ejusdem consuetudinem, 
Ante ortum solus 
Luceat nisi polus, 
Senescallus solus 
Nil scribit nisi colis 
Toties voluerit 
Gallus ut cantaverit, 
Per cujus soli sonitus 
Curia est sommonitus; 
Clamat dum pro rege 
In curia sine lege, 
Et nisi cito venerint 
Citius poenituerint, 
Et nisi dum accedant 
Curia non attendat, 
Qui venerit cum lumine erat in regimine, 
Et dum sunt sine lumine, capti, sunt in crimine, 
Curia sine cura. 
Jurata de injuria.”’ 
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The Albany Law Journal. 


ALBANY, JANUARY 21, 1882. 





CURRENT TOPICS. 








HE New York 7Jimes charges us with ‘slurring 
over” its recent accusation of Justice West- 
brook and Attorney-General Ward; with ‘‘ repelling 
attacks on the judiciary without regard to their 
merits;”’ and with denying ‘‘certain facts which 
are as well substantiated as any thing that is of 
public recerd.” The only tangible charge the Times 
has ever made against Justice Westbrook is that he 
held court in Jay Gould’s private office. This of 
course was intended to convey the idea of a covert 
holding of court and the making of illegal orders. 
We ‘‘broadly denied,” upon the best authority in 
the world, that Justice Westbrook ever held court 
in Jay Gould’s private office. The Zimes now does 
not reiterate this precise charge, but it alleges that 
he rendered the decisions the ‘‘ combination wanted 
in their own private offices in this city.” Well, we 
now deny this charge, and if the Times can prove 
its assertion, let it do so. But nowhere does the 
Times deny that all the orders were made publicly 
and above board, upon legal notice, in open court, 
upon strenuous argument by the most distinguished 
counsel, pro and con. Unable to face down the evi- 
dence of the propriety of Justice Westbrook’s or- 
ders afforded by the fact that Judge Blatchford and 
the New York city General Term have made just 
such orders, in the same matters, the Times now ad- 
mits that it ‘‘cannot say he transcended his power 
in so doing,” or that ‘‘these decisions were in viola- 
tion of any law.” The late attorney-general has 
publicly denied the Times’ charges with an explicit- 
ness and frankness that must carry conviction, as 
against a sensational newspaper reporter’s mere sus- 
picions. The Times’ accusations, founded on nothing 
but gross misstatements and gratuitous suspicions, 
have gone all over the country, and every day the 
Times continues to copy the remarks of the press 
writers who take it for granted that the Times had 
some ground for its bold assertions, and calling for 
all sorts of vengeance on the judge and the attor- 
ney-general, The Times still parades these compli- 
ments to its services as a public reformer, and within 
a few days has had the unfairness to assert that the 
receivers appointed by Justice Westbrook were 
‘‘men plainly in the interest of the corrupt com- 
bination.” This is said of Judge Dillon and Mr. 
Hopkins, and without any allegation that they have 
done any thing wrong! We predicted that the 
Times would not apologize for its unjust attack on 
a judge and an attorney-general. The result veri- 
fies our prediction. It not only does not apologize, 
but reiterates in a modified form, compelled to ad- 
mit at the same time that the judge did not tran- 
scend his power and that his decisions were not in 
violation of any law! Now we reiterate, they were 
made publicly, in a proper place, after due debate 
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and deliberation, and have been confirmed by pre- 
cisely similar decisions hy other judges with whom 
the Zimes has no fault to find. We leave it to the 
profession to determine who is ‘‘slurring over” 
matters, especially when the Zimes declares that its 
‘‘accusations have not been controverted, and the 
conduct and motives of Ward and Westbrook still 
await the vindication of which they sorely stand in 
need.” The Zimes is uncandid. It knows that its 
accusations have been controverted and explicitly 
denied. It is in the attitude of a scandal-monger 
who should assert that Mrs. So-and-so had been seen 
in a suspicious place and in her opinion was no bet- 
ter than she should be, and when confronted by an 
indignant denial, should admit that she could not 
say that the lady had done any thing wrong, but 


that she awaited a vindication on her behalf. The 
Times ought to be above such injustice. It has 


such reputation and authority that it can well afford 
to apologize when it finds itself wrong. It should 
reflect that a word from it against the character or 
motives of a judge may impress an indelible stain. 
A judge’s character is like a woman’s — idle gossip 
may ruin it, and the judge can demand “ investiga- 
tion” no more than the woman. In this particular 
instance however we have very high authority — 
the Zimes’ own—for believing that Justice West- 
brook has not ‘‘transcended his power” and that 
his decisions were not ‘*in violation of any law.” 
Of course a judge is not responsible for the charac- 
ter of business brought before him. He frequently 
has to decree foreclosure in an oppressive case, to 
turn out a tenant at the demand of a hard-hearted 
landlord, to enable one attorney to take advantage 
of another’s negligence, stupidity, or error of judg- 
ment. But here we are relieved from any compul- 
sion to believe that the judge has done any volun- 
tary 'wrong, by the Times’ enforced concession that 
the orders were all regular and lawful ! Now we 
would like to hear an explanation from the Times of 
its charge that the Supreme Court lugged in Mr. 
Justice Hunt to help to decide a case that he never 
had heard. And while we are upon this general 
subject, we will venture to advise Justice Westbrook 
to let the New York judges hereafter attend to 
their own affairs. There is plenty of business for 
him in his own district, and he has done more than 
his share of business for the New York judges, and 
has frequently got more abuse than honor out of it. 
It is natural that suitors should want him to do 
such business, but it is quite unreasonable to expect 
that he will do it. Give the Times’ ‘‘sensation” 
man a chance at Judges Davis, Brady, Daniels, and 
Blatchford. 








We have elsewhere referred to Mr. Bishop’s new 
edition of his great work on Criminal Law. This 
seems a more appropriate place to speak of an idea 
suggested by him in the preface to that work as 
follows: ‘‘The establishment, by the National Bar 
Association, or some other association or individual 
able and willing to bear the expense, of a bureau to 
investigate, by the help of trained experts, every 
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book relating to the law, and especially every new 
one, and report in writing to the profession, simply 
and only as to its bona fides. If it is a reprint of a 
foreign work, is it correctly done, with name of 
author, dates, and the like, true to the fact? If it 
professes to be original, how far is it so? Are due 
credits given? Are the rules of our written lan- 
guage concerning quotation marks followed? Are 
there concealed piracies? Did the author alter 
from other books any part of what he put forth as 
his own? Was the work done personally by the 
ostensible author? If a book of reported cases, 
did the judges, in their opinions, deal fairly with 
counsel, text-writers, and one another? And let 
all other questions, pertinent to the main inquiry, 
be answered.” This is certainly a very ingenious 
and searching series of questions, but after all, cui 
bono? It is perfectly understood that some text- 
book writers make up their books mainly with the 
scissors, and without giving ‘‘due credit” or em- 
ploying quotation marks; that others boil down the 
mass of authorities and concisely express the sense ; 
that learned judges scmetimes make up very learned 
opinions chiefly from the briefs of counsel, without 
acknowledging the source of their learning. Very 
few writers on law are or profess to be original. 
Mr. Bishop is one of the very few unmistakably 
original, and yet we think it would not be very 
difficult to find a great many passages in his works, 
not in’ quotation marks, which are substantially a 
reproduction of brief syllabuses or concise expres- 
sions of judges. It cannot well be otherwise, and 
to expect an acknowledgment of sources of informa- 
tion other than the citation of the authorities for 
the statements is a refinement of honor and an im- 
practicable excess of literary honesty, which Mr. 
Bishop will vainly look for in Kent, Story, Green- 
leaf, Parsons, Cooley, or Dillon. There is really 
very little ‘ original ” writing in text-books except 
Mr. Bishop's prefaces. 


But Mr. Bishop’s suggestion reminds us of an- 
other made a good while ago — we forget by whom, 
but we think, by Mr. Field — for the establishment 
by consent of a uniform system of digesting and 
indexing. As a practical reporter we feel that such 
a consensus would be of immense advantage to the 
profession and a great relief to reporters. No re- 
porter is uniformly faithful to his own system and 
theory of classification, and occasionally a case svi 
generis arises which seems to defy classification. To 
decide under which of several possibly appropriate 
heads to put a decision, or to determine when a 
subordinate branch has acquired importance enough 
to entitle it toan independent heading, is frequently 
a puzzling question. A convention of reporters 
might agree on a uniform plan, to be announced 
and pursued in all forthcoming reports and digests, 
which would save considerable vexation and solve 
many uncertainties. Under the best possible sys- 
tem, there will be a considerable class of debatable 
cases which the reporter will be driven to the hu- 
miliating expedient of putting under thé head of 
** Actions.” 





A correspondent writes us criticising Justice Da- 
vis’ charge on insanity in the Coleman case. Tha 
charge, it will be remembered, did nothing more 
than emphasize the test of capacity to tell right 
from wrong in respect to the act. One can imagine 
a case where the right and wrong test would appa- 
rently be unjust; as for example, where a person 
suffering from hydrophobia, or some similar dis- 
ease, feels the homicidal impulse coming over him, 
begs his friends to restrain him, and in his rage kills 
his best friend. But after all such cases are ex- 
tremely rare, and the difficulty even in these is to 
determine whether the action is genuinely uncon- 
trollable by the will. Hysterical women are quite 
apt to think that they cannot refrain from strange 
and unpleasing antics; and yet generally a little 
judicious severity brings them to their senses. We 
once knew a hysterical young lady who was given 
to raising a commotion in public places, and who 
was uniformly restored to normal action by the 
threat of standing her on her head. It is so much 
easier sometimes to yield to an insane impulse than 
to resist it that the afflicted person takes the easier 
course. We have had many doubts in past times 
whether the right and wrong test is not too severe, 
but we have settled down into an acceptance of it, 
on the ground that under any other test there is no 
safety for society. Necessity is the law of society. 
If imprisonment for life were substituted for death 
in such cases we should have no grain of doubt 
about it. But it is said that this test would render 
half the inmates of our lunatic asylums responsible 
for murder. Well, so they are;— that is the short 
answer. Our correspondent urges: 
objection tosuch a test is that it shuts out that large 


‘*But a graver 


class of cases where a person not only knows an act 
to be wrongful, but does it because he knows it to 
be so. Says a recent writer: ‘In every asylum we 
may see patients who are given to tearing their 
clothes, and who know as well as any one that what 
they do is wrong, and they delight in doing it be- 
cause it is wrong.’” We should suppose that such 
persons are the fittest of all subjects for punish- 
ment. Such lunatics are punished for tearing their 
clothes, and they generally stop the practice. But 
the argument that one who murders, not only know- 


ing it to be wrong, but because he takes delight in 


doing such wrong, should not be punished, is de- 


cidedly original! 


It has been thought by most writers that this State 
has stood doubtful on the question of burden of 
proof of insanity in criminal cases. The doubt, if 
there has been any, was resolved by the decision of 
the Court of Appeals, handed down last Tuesday, 
in People vy. O'Connell, The trial court charged that 
the prisoner is presumed innocent until proved 
gnilty, and that if there is a reasonable doubt of 
his guilt he must be acquitted ; but that there is a pre- 
sumption of sanity, and the prisoner is deemed re- 
sponsible until he convinces the jury by evidence 
that he was insane; and refused to charge that if 
there is a reasonable doubt of his sanity or insanity, 
he is entitled to the benefit of it, or that he is not 
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required to establish insanity to the satisfaction of Court, Dec. 13, 1881, 11 N. W. Rep. 17. ‘The four 


the jury, or beyond a reasonable doubt. The court 
on review say: ‘‘It is assumed by his counsel that 
the judge charged ‘that the defense of insanity’ is 
an affirmative defense, and the prisoner is bound to 
satisfy the jury by proof that he was insane. Sec- 
ond, that he erred in refusing to charge that the 
defendant was entitled to the benefit of any rea- 
sonable doubt arising on the evidence as to his san- 
ity or insanity. We think that neither of these 
points is well taken. The questions upon the trial 
were, first, were the acts charged committed by the 
prisoner; and second, at the time of their commis- 
condition of mind as to be re- 
sponsible for them? If answered in the affirmative, 
the acts constituted a crime, and the conviction was 
proper. As to each therefore the burden was upon 
the prosecution, for upon the existence of both the 
guilt of the prisoner depended. The result follows 
the general rule of evidence, which requires him 
That the first prop- 
The legal 
presumption that every man is sane was sufficient 
to sustain the other until repelled, and the charge 
of the judge criticised in the first point made by 
If the prisoner gave 
no evidence, the fact stood. If he gave evidence 
the prosecution might pro- 


sion was he in such 


who asserts a fact to prove it. 
osition was established is not denied. 


the appellant, goes no further. 


tending to overthrow it, 
duce answering testimony, but in any court he must 
satisfy the jury upon the whole evidence that the 
prisoner was mentally responsible, for the affirma- 
tive of the tendered the indictment re- 
mained with the prosecution to the end of the 
Citing Brotherton v. People, 75 N. Y. 159. 


issue 


by 


trial.” 
—_— — + 


NOTES OF CASES. 
N connection with recent notes (24 Alb. L. 
Jour, 423, 463), on the promise by a bankrupt, 
pending the bankrupt proceedings and before dis- 
charge, to pay a debt included in his petition, see 
Knapp v. Hoyt, lowa Supreme Court, Dec. 20, 1881, 
10 N. W. Rep. 925, holding that such a promise re- 
vives the debt. The court say: ‘‘It is claimed that 
a promise made before final discharge is without 
consideration and void. The very decided weight 
of authority however holds that a promise made 
after the debtor has been adjudicated a bankrupt, 
but before he has obtained his certificate of dis- 
charge, is binding. This doctrine is sustained by 
the following authorities: Brix v. Braham, 1 Bing. 
281; Stilwell v. Coope, 4 Denio, 225; Corliss v. 
Shepherd, 28 Me. 550; Otis v. Gazlin, 31 id. 567; 
Donnell vy. Swaim, 2 Pa. L. J. 393; Fraley v. Kelly, 
67 N. C. 78; ZHornthal v. McRae, id. 21. The con- 
trary doctrine is held by the following authorities 
only, so far as we have been able to discover: In- 
gersoll v. Rhodes, Hill & Denio, 371; Ogden v. Redd, 
13 Bush, 581.” 


our 


A point of interest to attorneys personally was 
decided in Connolly v. Straw, Wisconsin Supreme 





witnesses called by the appellants to establish a ma- 
terial fact in this case, were all attorneys at law. 
One of them was one of their attorneys of record; 
but when it was determined that his testimony was 
material to his clients, the defense of the action on 
the trial was intrusted to another member of the 
bar, not heretofore concerned in the case. Two 
others had been clerks in the office of the appel- 
lants’ attorneys during the transactions of which 
the action arose, but were not attorneys in the case; 
and the fourth was attorney for a party whose in- 
terests were adverse to those of the appellants. The 
court, in charging the jury, remarked: ‘‘I do not 
know that any court has ever decided that a lawyer 
cafmot tell the truth; but the courts have always 
deprecated the fact of attorneys being witnesses in 
acase. It is regarded unprofessional; not but that 
attorneys may necessarily and occasionally be wit- 
nesses, but if they are witnesses generally, they put 
themselves in the position of the parties, and they 
become parties in testifying in the case, and the 
courts look upon that, not as to their testifying 
falsely, but unprofessionally, and I would say, in 
the presence of the bar here to-day, that I think it 
would be better for the profession at large that at- 
torneys would so manage their that they 
would not have to come into court to swear them 
through. I mean to say, it does not follow that 
they do not tell the truth, by any means. I don’t 
refer to it in that respect at all. Irefer to it more 
for the purpose of correcting a practice which is 
deprecated by the courts.” Held, error. The court 
said: ‘‘ Regarded in the mildest and most inno- 
cent aspect which the language employed will per- 
mit, the comments of the judge are a discourse on 
professional ethics, a breach of which may or may 
not involve moral turpitude, and may or may not 
affect the credibility of the witness. As a general 
rule, no doubt, attorneys should not be witnesses 
for their clients. The sentiment of the profession 
is opposed to it, and for very satisfactory reasons; 
yet cases may arise, and in practice often do arise, 
in which there would be a failure of justice should 
the attorney withhold his testimony. In such a 
case it would be a vicious professional sentiment 
which would deprive the client of the benefit of his 
attorney’s testimony. The attorney must decide for 
himself whether he ought to become a witness. If 
he resolves the question in the affirmative, a nice 
sense of professional propriety will no doubt prompt 
him to do as Mr. Williams did in the present case; 
that is, surrender the management of the case to 
others. Of course, an attorney should not accept 
a retainer if he knows in advance that he will be a 
material witness for the party seeking to employ 
him. But a breach of professional ethics in this 
respect does not necessarily involve moral turpitude 
or affect the credibility of the attorney who thus 
becomes a witness for his client. In such case, as 
in all other cases, the jury may consider the rela- 
tions of the witness to the parties in determining 
the weight which should be given to the testimony. 
The court may properly so instruct the jury in any 


cases 
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case, but the jury should not be instructed that the 
fact that an attorney testifies as a witness for his 
client necessarily impairs the credibility of the wit- 
ness.” 


Women’s tongues are always getting them into 
trouble. In Tuffree v. Incorporated Town of State 
Centre, Iowa Supreme Court, Dec. 19, 1881, 11 N. 
W. Rep. 1, plaintiff was riding in a buggy with an- 
other lady, and while so doing they called at the 
house of a friend, driving up near the gate. In 
front of where they stopped, and between the side- 

valk and the street, a child’s swing was suspended 
from the branch of a tree. In driving away, their 
attention being attracted by other ladies, With whem 
they were conversing, the top of the buggy was 
caught in the swing, the buggy overturned, and 
plaintiff injured. eld, that she was guilty of con- 
tributory negligence, and the fact that her attention 
was otherwise attracted at the time was no excuse, 
and the town was not liable. A verdict for the 
plaintiff was set aside, the court saying: ‘‘ Where 
a person undertakes to drive a horse in one direc- 
tion, while looking and talking in a different direc- 
tion, and no special exigency is shown, such per- 
son, we think, voluntarily assumes the risk of driving 
against whatever obstacles may be in the way, and 
cannot be said to be in the exercise of due care, 
especially when outside of the usually-travelled part 
of the highway and in the vicinity of a dwelling- 
house, where more or less obstacles are liable to be 
found.” If the plaintiff's attention had been dis- 
tracted by men she might have been consoled, but 
it is really ridiculous for a woman to be victimized 
by another woman's tongue. 


In Shaeffer v. Shaeffer, 54 Md. 679, it is held that 
an action against an executor will not lie for dinner 
and horse feed furnished to persons who had at- 
tended the funeral of the deceased, nor could the 
claim be aided by neighborhood custom. The court 
said: ‘*The deceased had lived for a considerable 
time with the plaintiff, and died in the house of the 
latter. On the day of the funeral, the body was 
taken to a church some five miles distant for inter- 
ment, and after the funeral services were over and 
the body buried, the plaintiff caused an invitation 
to be given to those present to repair to his house 
for dinner; and the proof shows that some seventy 
or eighty persons accepted the invitation and dined 
with the plaintiff, and that twenty-five or thirty 
horses, of parties so dining, were also fed by the 
plaintiff. It nowhere appears that this entertain- 
ment was provided at the instance or request of the 
defendant; but it seems to have been the unsolicited 
and voluntary act of the plaintiff. The charge is 
sought to be maintained by what is said to be a cus- 
tom in the neighborhood.” ‘‘If custom could enter 
into to the matter, and shape the claim of the 
plaintiff, that custom, if allowed to be uniform in 
operation, would to a large extent, control the dis- 
cretion of the orphans’ court, without respect to 





the condition and circumstances of the deceased. 
If custom could authorize the giving of funeral 
dinners at the expense of the estate of the deceased, 
the allowance therefor would be proper, whether 
the estate proved to be solvent or insolvent, or 
whether the number of persons attending them be 
eighty or five hundred, or even more. Such enter- 
tainments are not the ordinary, and certainly not 
the necessary, incidents of funerals, nor are they 
within the contemplation of the law which pro- 
vides for the allowance of reasonable funeral ex- 
penses, having reference to the condition and cir- 
cumstances of the deceased. Those who think 
proper to furnish such entertainments must do so 
from motives of hospitality, and not with design of 
charging the estate of the deceased.” 


Another case calculated to wound the sympathies 
is Bucher v. Fitchburg R. Co., Massachusetts Su- 
preme Court, November, 1881, Mass. L. Rep. The 
plaintiff sustained injuries by the defendant's neg- 
ligence while he was travelling on its road on Sun- 
day. ‘He was a travelling agent in New England 
for a fire insurance company; his sister was unwell, 
and was temporarily residing in Minnesota; in the 
second week of July, she had written to him that 
she had had a severe attack of illness, and desired 
to be carried home to Philadelphia; about July 15, 
he had written to her, stating his situation, that he 
was travelling, and asking her to arrange with a 
friend to bring her as far as Chicago, and that he 
would make arrangements for some one to accom- 
pany her from Chicago to Philadelphia, if her 
friend could not come with her any further. To 
this letter he expected an answer to reach Boston in 
a week, that is, about July 21, which would decide 
whether he would have to go after her, or whether her 
friend would take her home. In his cross-examina- 
tion he stated: ‘ When I wrote to my sister, it was to 
see what arrangement she could make to be brought 
home that might save me from leaving my field of 
labor.’ After writing this letter, he appears to 
have been absent from Boston, travelling on his mn- 
surance business, until Saturday, August 5. He had 
expected to arrive in Boston that evening, where he 
was going for his mails and to procure funds and 
to attend to his business at the office of the general 
agent of his company. But he missed a connection 
of trains, and being desirous to reach Boston, in 
order that he might receive the expected reply from 
his sister, he took passage on a freight train of the 
defendant’s on the following morning, which was 
Sunday, and received the injuries complained of.” 
Held, that he was not travelling from necessity or 
for charity. The court said. ‘‘It is not sufficient 
that it was more convenient for the plaintiff to 
postpone his travelling, to obtain the letter from his 
sister, in order that he might perform his private 
business, The same duty, of ascertaining whether 
an act of charity toward his sister was to be done, 
had been resting on the plaintiff for two weeks, It 
is apparent that his duty to his sister was made 
subservient to his secular business.” 
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IS A GUEST AT AN INN NEGLIGENT IN 
NOT LOCKING HIS DOOR? 





N Herbert v. Markwell, Q. B. Div., Dec: 19, 1881, 
the action was against an innkeeper for loss of 
jewelry from rooms of the plaintiffs, husband and 
wife, his guests, by robbery at night. The defense 
was that the plaintiffs were negligent, first, in not 
bolting the door and in leaving the key on the out- 
side; second, because the wife wore the same eve- 
ning conspicuously at dinner in the hotel some of 
the jewelry which was stolen; and last, because the 
articles themselves, instead of being deposited in 
some safe place, were left lying carelessly about the 
room. The jury found for the defendant. This 
was affirmed. The court said: ‘‘ Assuming, then, 
that the door was not bolted in fact, was that 
per se evidence of negligence by the plaintiff ? 
The cases which had been cited, Oppenheim v. White 
Lion Hotel Company, L. R., 6 C. P., and Spice wv 
Bacon, 36 L. T. (N. S.) 896, showed that such an 
omission on the part of a guest was not by itself 
negligence, but that it was an element to be con- 
sidered with other facts which might be proved, 
and which taken together might amount to negli- 
gence. Here there were other facts, of the slender- 
est nature, no doubt, but still not such as should be 
excluded from the opinion of a jury — for instance. 
leaving the key in the lock outside, which was a 
temptation to thieves, and the wearing by the wife 
of her jewelry in a public room a few hours before. 
For these reasons he thought the rule should be dis- 
charged. Probably, if he had been on the jury, he 
should have found the other way, but what the 
court had to decide now was not whether the ver- 
dict was against the weight of evidence, but 
whether there was any evidence in law to support 
it. He could not say there was not, and the rule 
therefore must be discharged.” In the Oppenheim 
case the verdict was, as it ought to have been, for 
the defendant. In that case the thing stolen was a 
bag of money, which the guest had taken from his 
pocket in the public room to get a coin. Willes, 
J., said: ‘‘The giving a guest a key, or giving 
him a warning to lock his door, would certainly be 
a circumstance which might be urged in the inn- 
keeper’s favor. By omitting to lock his door a 
jury might well think that the guest chose to take 
the risk of robbery on himself, and that he ought 
to have taken more care.” In Spice v. Bacon it was 
held that leaving the door unlocked was evidence of 
contributory negligence for the jury. The judg- 
ment went for the defendant. It seems that there 
ought not to be any doubt, as matter of fact, that 
leaving the door unlocked is negligent, and that the 
guest’s taking out his purse or the wife’s wearing 
her jewels is not negligent. In Bohler v. Owens, 60 
Ga, 185, it was held error for the judge toecharge 
that it was the duty of the guest to lock or bolt his 
door and window, this question being for the jury. 
But in Classen v. Leopoid, 2 Sweeney, 705, it was 
held that the omission to lock the room does not 
relieve the innkeeper from liability for robbery, and 





the court directed a judgment for the defendant. 
This was founded on the leading case of Cayle, 8 
Co. 32, where it was held that ‘‘it is no excuse for 
the innkeeper to say that he delivered the key of 
the chamber in which the guest 1s lodged to him, 
and that the guest left the chamber door open. 
The court said: ‘* Cayle’s case has net thus far 
been overruled or questioned in this State. Nor 
do I perceive any reason why it should be. The 
doctrine of the case was that the sole object of the 
giving to and acceptance by the guest of the key of 
his chamber (there being no attendant circum- 
stances to show a different one), was to enable him 
to secure privacy at his pleasure; that the entrance 
of thieves or suspicious characters into the inn with- 
out the knowledge or consent of the innkeeper, was 
to be provided against by the outer door, which was 
under the care and control of the innkeeper, and 
which it was his duty so to keep as to prevent such 
entrance; while as to those guests who obtained en- 
trance with the knowledge and consent of the inn- 
keeper, as well as to the servants, it was his duty to 
see that they were not thieves or suspicious charac- 
ters, and if he entertained doubts as to their char- 
acter, to take proper precautionary measures to pre- 
serve his other guests from loss; and that guests 
had a right to rely on the faithful performance of 
these duties by the innkeeper, and to believe that 
they might repose in security in their chambers, 
with unlocked doors, and that no necessity existed 
for locking the doors except for the purpose of 
securing privacy when they might desire it. There 
is no reason to be derived from the present state 
of society, civilization, and commerce, why the 
doctrine should not still hold good. The only rea- 
son why a guest should be held guilty of negligence 
in not locking his door is that it is easier to rob a 
room the door whereof is unlocked, than one the 
door of which is locked. This reason existed at 
the time of Cayle’s case, and it is no more apparent 
to courts and guests at this present day than it was 
then.” This was a peculiarly hard case, for the 
guest had at first locked his door at night, but find- 
ing it made him cold to get up in the morning to 
let in the porter to build his fire, he adopted the 
practice of leaving the door unlocked all night, and 
did not communicate this fact to the landlord. 

fayle’s case was cited in the Oppenheim and Spice 
cases, but in both the fact was left to the jury; so 
that the Classen case seems in the minority. Why 
this is a question of fact is well stated by Lord El- 
lenborough, in Burgess v. Clements, 4 M. & 8. 311: 
“‘T agree that if an innkeeper gives the key of his 
chamber to his guest, this will not dispense with 
his own care, or discharge him from his general re- 
sponsibility as innkeeper. But if there be evidence 
that the guest accepted the key, and took on him- 
self the care of his goods, surely it is for the jury 
to determine whether this evidence of his receiving 
the key proves that he did it animo custodiendi, and 
with a purpose of exempting the innkeeper, or 
whether he took it merely because the landlord 
forced it on him, or for the sake of securing greater 
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privacy, in order to prevent persons from intruding 
themselves into his room.” 

In Cashill v. Wright, 2 Ell. & Bl. 891, the guest 
had shown some money in the public room, and had 
put his watch on a table in his room, leaving the 
door ajar, and the watch and his money were stolen. 
It did not even appear that there was any lock on 
his door. The court below directed the jury to 
find for the plaintiff unless they were of opinion 
that he had been grossly negligent, but he did not 
define gross negligence. Held, error, Erle, J., ob- 
serving: ‘‘ We think that the rule of law resulting 
from all the authorities is, that in a case like the 
present the goods remain under the charge of the 
innkeeper, and the protection of the inn, so as to 
make the innkeeper liable as for breach of duty, 
unless the negligence of the guest occasions the loss 
in such a way as that the loss would not have hap- 
pened if the guest had used the ordinary care that 
a prudent man may be reasonably expected to have 
taken under the circumstances.” ‘*We cannot say 
that there was not some evidence on which the 
opinion of the jury ought to have been taken.” 

In Armistead v. Wilde, 17 Ad. & Ell. 261, the 
guest ostentatiously showed money in the presence 
of several persons in the public room, and then 
openly put it into an ill-secured box which he left 
in that room, whence it was stolen. The court 
charged that gross negligence on the part of the 
guest would excuse the landlord, and left it to them 
to say whether this conduct was gross negligence. 
The defendant had a verdict, and this was sup- 
ported. Lord Campbell said: ‘‘It may in one 
case be gross negligence to leave property in the 
public room; in another it may be gross negligence 
to remove it thence to the guests’ room.” Patter- 
son, J., said: ‘‘ Whether such negligence exists is 
always a question of fact.” 

Willes, J., in the Oppenheim case says, of Cayle’s 
case, that Coke ‘‘ evidently means that the fact that 
the guest having the means of securing his door 
and neglecting to avail himself of them affords the 
innkeeper no excuse by way of plea, as matter of 
law.” And Montague Smith, J., said: ‘‘The law 
of Cayle’s case may remain untouched. But the 
fact of the guest having the means of securing him- 
self, and choosing not to use them, is one which 
with the other circumstances of the case should be 
left to the jury. The weight of it must of course 
depend upon the state of society at the time and 
place. What would be prudent in a small hotel, in 
a small town, might be the extreme of imprudence 
in a large city like Bristol, where probably three 
hundred bedrooms are occupied by people of all 
sorts.” ‘‘I think the direction was right, and that 
the jury came to a night conclusion.” 

It is true that Kelly, C. B., in Mitchell v. Woods, 
16 L. T. (N. 8.) 676, at nisi prius directed a ver- 
dict for the plaintiff, holding that there was no 
duty on the guest to lock his door, and consequently 
it was not negligence on his part to omit to do so; 
but this must be considered overruled in Spice v. 
Bacon, supra, where the Court of Appeal reversed 
a precisely similar ruling of the same judge. 





SUITS AGAINST RECEIVERS. 


UNITED STATES SUPREME COURT, NOV. 14, 1881. 


BARTON v. BARBOUR. 


The general rule that a receiver cannot be sued without leave 
of the court by which he was appointed applies to suits 
brought against him to recover a money demand or dam- 
ages, as well as to those the object of which is to take 
from his possession properity which he is holding by order 
of the court. 

The fact that a receiver is in possession of a railroad, and is by 
the order of court engaged in the business of a common 
carrier thereon, does not take his case out of the rule that 
he is only answerable tothe court by which he was ap- 
pointed and cannot be sued without its leave. 

No suit can be maintained against the receiver of a railroad 
who is by order of court conducting the business of a com- 
mon carrier thereon for injury to persons or property 
caused by his negligence or that of his servants, without 
leave of the court by which he was appointed. 

The trial by a court of equity, according to its own course and 
practice, of issuesof fact growing out of the administra- 
tion of trust property in its possession, does not impair the 
constitutional right of trial by jury. 

If the adjustment of a demand against the receiver involves 
any dispute in regard to the facts on which his liability 
depends, or in regard to the amount of the damages sus- 
tained, a court of equity, in a proper case, in the exercise 
of its legal discretion either of its own motion or on the 
demand of the party injured may allow him to sue the re- 
ceiver in acourt of law, or direct the trial of a feigned 
issue to settle the contested facts. 

A court of equity may in its discretion, in view both of the 
public and private interests involved, authorize its receiver 
of the road and other property of a railroad company to 
keep the same in repair and to manage and use it in the 
ordinary way until it can be sold to the best advantage of 
all interested therein. 

When the court of one State has a railroad or other property 
in its possession for administration as trust assets and 
has appointed a receiver to aid it in the performance of its 
duty, by carrying on the business to which the property is 
adapted until such time as it can be sold with due regard 
to the rights of all persons interested therein, a court of 
another State has not jurisdiction, without leave of the 
court by which the receiver was appointed, to entertain a 
suit against him for a cause of action arising in the State 
in which he was appointed and in which the property in 
his possession is situated, based on his negligence or that 
of his servants in the performance of their duty in respect 
of such property. 

N error to the Supreme Court of the District of 
Columbia. The facts appear in the opinion. 


Woops, J. This was a suit brought by Frances H. 
Barton, the plaintiff in error, against John S. Barbour, 
the defendant in error, as receiver of the Washington 
City, Virginia Midland and Great Southern Railroad 
Company. 

The declaration was as follows: *‘ The plaintiff, 
Frances H. Barton, sues the defendant, John S. Bar- 
bour, as receiver of the Washington City, Virginia 
Midland and Great Southern Railroad Company, a 
corporation organized under a law of the State of Vir- 
ginia and doing business and having an office in the 
District of Columbia, for that the defendant on the 
llth day of January, 1877, was running and operating 
arailroad through the State of Virginia and upon said 
railroad the defendant was acommon currier of freight 
and passengers for hire. That on the day and year 
aforesaid the plaintiff was a passenger in a sleeping car 
upon said railroad, and by reason of a defective and 
insuffigient rail upon the track of said railroad, the car 
in which the plaintiff was a passenger was thrown 
from the track and turned over down an emba*xment, 
and she was greatly hurt and injured and her bodily 
health permanently injured; that the defendant did 
not use due care in relation to said defective rail, and 
the injury to the plaintiff was occasioned by the neg- 
ligence and carelessness of the defendant, but the 
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plaintiff used due care. The plaintiff claims 35,000 
damages.”’ 

To this declaration the defendant below filed a plea 
to the jurisdiction,in which he alleged that at the time 
of service of process on him he was the receiver of all 
the property, rights and franchises of said railroad 
company, by virtue of a decree made by the Circuit 
Court for the city of Alexandria in the State of Vir- 
ginia, on July 13, 1876, in acause depending on the 
equity side of said court wherein John C. Graham, 
who sued for himself and others, was complainant, 
and said railroad company and others were defend- 
ants; that said decree authorized him to defend all 
actions brought against him as such receiver, by the 
leave of said court, and declared that he should not in 
any case incur any personal or individual liability in 
conducting the business of said railroad by reason of 
any act done by him or his servants, he acting in good 
faith and in the exercise of his best discretion, 
but that the property in his hands as such receiver 
should nevertheless be chargeable with any claim 
which might be established in any action brought 
against him as such receiver under leave of the court 
first had and obtained. 

The plea then averred that the plaintiff had not ob- 
tained leave of said court to bring and maintain said 
suit. Wherefore the defendant prayed judgment 
whether the court could or would take further cogniz- 
ance of said action. 

The plaintiff filed the general demurrer to the plea. 

The court below gave judgment overruling the de- 
murrer and against the plaintiff for costs. This writ 
of error is prosecuted to reverse that judgment. 

The question presented by the record is the suffici- 
ency of the plea to the jurisdiction of the court. 

The defendant in error insists that the Supreme 
Court of the District of Columbia had no jurisdiction 
to entertain the suit without leave of the court by 
which he was appointed receiver. 

The plaintiff in error concedes it to be a general rule, 
that before suit is brought against a receiver leave 
should be obtained from the court by which he was ap- 
pointed, and contends that the only consequences 
resulting from the prosecution of such a suit without 
leave, is that the plaintiff may be restrained by injunc- 
tion or attached as for a coutempt. 

He insists however, first, that the general rule re- 
quiring leave applies only to cases where the purpose 
of the suit is to take from the receiver property which 
is actually in his possession placed there by order of 
the court. We conceive that the rule is not so limited. 

The evident purpose of a suitor, who brings his ac- 
tion against a receiver without leave, is to obtain some 
advantage over the other claimants upon the assets in 
the receiver's hands. His judgment, if he recovered 
one, would be against the defendant in his capacity as 
receiver and the execution would run against the pro- 
perty in hishandsas such. Hall v. Smith, 2 Bing. 156; 
Camp v. Barney, 4 Hun, 373; Commonwealth v. Runt, 
26 Penn. 235; Thompson v. Scott, 4 Dill. 588. 

If hehas a right in a distinct suit to prosecute his de- 
mand to judgment without leave of the court appoint- 
ing the receiver, he would have the right to enforce 
satisfaction of it without leave. By virtue of his 
judgment he could, unless restrained by injunction, 
seize upon the property of the trust or attach its 
credits. If his judgment were recovered outside the 
territorial jurisdiction of the court by which the 
receiver was appointed he could do this, and the court 
which appointed the receiver and was administering 
the trust assets would be impotent to restrain him. 
The effect upon the property of the trust of any 
attempt to enforce satisfaction of his judgment would 
be precisely the same as if his suit had been brought 
for the purpose of taking property from the possession 
of the receiver. A suit therefore brought without 





leave to recover judgment against a receiver ior a 
money demand, is virtually asuit the purpose of which 
is and effect of which may be, to take the property of 
the trust from the receiver's hands and apply it to the 
payment of the plaintiff's claim without regard to the 
rights of other creditors or the orders of the court 
which is administering the trust property. We think 
therefore that it is immaterial whether the suit is 
brought against the receiver to recover specific pro- 


perty or to obtain judgment for a money demand. In 
either case leave should be first obtained. 
And it has been so held in effect by this court. In 


the case of Wiswellv. Sampson, 14 How. 652, this court 
said: ‘“*It has been argued that a sale of the premises 
on execution and purchase occasioned no interference 
with the possession of the receiver, and hence no con- 
tempt of the authority of the court, and the sale there- 
fore in such a case should be upheld. But conceding 
the proceedings did not disturb the possession of the 
receiver the argument does not meet the objection. 
The property is a fund in court to abide the result of 
the litigation and to be applied to the payment of the 
judgment creditor who has filed his bill to remove 
impediments in the way of his execution. If he has 
succeeded in establishing his right to the application of 
any portion of the fund, it is the duty of the court to 
see that such application is made. And in order to 
effect this the court must administer it independently 
of any rights acquired by third persons pending the 
litigation. Otherwise the whole fund may have passed 
out of its hands before the final decree and the litiga- 
tion become fruitless.”’ 

So in Ames v. Trustees of Birkenhead Docks, 20 
Beav. 332, Lord Romilly, Master of the Rolls, said 
that it is an idle distinction that the rule forbidding 
any interference with property in the course of admin- 
istration in the Court of Chancery only applies to pro- 
perty actually in the hands of the receiver, and declar- 
ed that it applied to debts, rents and tolls which the 
receiver was appointed to receive. 

It is next asserted by plaintiff in error that the fact 
that the receiver in this case is in possession of and is 
conducting the business of a railroad as a common 
carrier, takes his casc out of the rule that he is only 
answerable to the court by which he is appointed and 
cannot be sued without its leave. His contention is 
that parties who deal with such a receiver either as 
freighters or passengers upon his railroad, may for any 
injury suffered either in person or property, sue the 
receiver without leave of the court by which he was 
appointed. 

We do not perceive how the fact that the receiver 
under the orders of the court is doing the business 
usually done by acommon carrier makes his case any 
exception to the rule underconsideration. It was said 
by this court in Cowdrey v. Galveston, etc., R. Co., 93 
U. 8. 352, that ‘‘ the allowance for goods lost in trans- 
portation and for damages done to property whilst the 
road was in the hands of the receiver was properly 
made. The earnings received were as much charge- 
able with such loss and damage as they were charge- 
able with the ordinary expenses of managing the road. 
The bondholders were only entitled to what remained 
after charges of this kind as well as the expenses incur- 
red in their behalf were paid.” This puts claims 
against the receiver in his capacity as acommon carrier 
on the same footing precisely as the salaries of his 
subordinates or as claims for labor and material used 
in carrying on the business. If a passeuger on the 
railroad, who is injured in person or property by the 
negligence of the servants of the receiver, can without 
leave sue him to recover his damages, then every con- 
ductor, engineer, brakesman or track-hand can also 
sue for his wages without leave. To admit such a prac- 
tice would be to allow the charges and expenses of the 
adminstration of a trust property in the hands of 
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court of equity to be controlled by other courts, at the 
instance of impatient suitors, without regard to the 
equities of other claimants, and to permit the trust 
property to be wasted in the costs of unnecessary liti- 
gation. 

Such is not the course and practice of courts of 
equity in administering a trust estate. The costs and 
expenses of the trust are allowed by the court upon a 
reference to its own master. If the adjustment of the 
claim involves any dispute in regard to the alleged 
negligence of the receiver or any other fact upon which 
his liability depends or in regard to the amount of the 
damages sustained by a party, the court in a proper 
case in the exercise of its legal discretion either of its 
own motion or onthe demand of the party injured, 
may allow him to sue the receiver in a court of law or 
direct the trial of a feigned issue to settle the contest- 
ed facts. 

The claim of the plaintiff in error, which is against 
the receiver for a personal injury sustained by her 
while travelling on the railroad, managed by him, 
stands on precisely the same footing as any of the ex- 
penses incurred in the execution of the trust, and must 
be adjusted and satisfied in the same way. We there- 
fore think that the demand of the plaintiffin error is 
not of such a nature that it may be prosecuted by suit 
without leave of the court. 

The plaintiff in error lastly contends that want of 
leave to bring the suit does not take away the juris- 
diction of the court in which it was brought to hear 
and determine it, but only subjects the plaintiff to lia- 
bility to be attached for contempt or to be enjoined 
from its further prosecution. In other words, he says 


that leave to prosecute the suit is not a jurisdictional 
fact, and that therefore the plea to the jurisdiction 
should not have been sustained. 

Our decision upon this question will be limited to 


the facts of this case, which are that the receiver was 
appointed by a court of the State of Virginia, and the 
property in course of administration was in that State; 
the suit was brought in a court of the District of 
Columbia, a foreign jurisdiction, and the cause of 
action was an injury received by plaintiff in the State 
of Virginia, by reason of the negligence of the defend- 
ant while carrying on the business of a railroad, under 
the orders of the court by which he was appointed. 
No leave was obtained to bring the suit and it does not 
appear that any application was made, either to the 
receiver or to the court by which he was appointed, to 
allow and pay the demand of the plaintiff in error. 
Upon these facts we are of opinion that the Supreme 
Court of the District of Columbia had no jurisdiction 
to entertain a suit. 

This point has been substantially settled by this 
court in the case of Peale v. Phipps, 14 How. 368. In 
that case it appeared that under a law of the State of 
Mississippi, by the decree of the Circuit Court of 
Adams county in that State, the charter of the Agri- 
cultural Bank at Natchez was declared forfeited and 
the corporation dissolved, and Peale, the plaintiff in 
error, appointed trustee and assignee of its assets, and 
was the sole legal representative of the corporation; 
that he became legally liable to the creditors of the 
bauk to the extent of the.assets, and that he had assets 
in his possession sufficient to pay all the debts of the 
corporation. The defendants in error claimed that 
there was due them from the bank a large sum of 
money on account of mesne profits, ete., of certain 
real estate in Natchez, from which they had been un- 
lawfully expelled by the bank, and the possession of 
which they had recovered from the bank in an action 
of ejectment. The defendants in error presented their 
claim t« Peale, the receiver, for allowance as a valid 
claim against the bank, who refused to admit or allow 
it, or any part of it. 

Thereupon the defendant in error brought suit 





against Peale in the United States Circuit Court for 
the Eastern District of Louisiana, to recover said 
mesne profits, and effected service upon him in that 
district. Peale, among other defenses, filed an excep- 
tion, in which he denied the jurisdiction of the court. 
This was overruled and judgment was rendered against 
him for $20,058, to be satisfied out of the assets of the 
bank in the hands of Peale as trustee. The case hav- 
ing been brought on error to this court, the judgment 
was reversed. The court, Chief Justice Taney deliv- 
ering its opinion, said: ‘‘ As we think this exception,” 
the one just mentioned, “decisive against the juris- 
dictior of the Circuit Court of Louisiana, it is unnec- 
essary to set out the other exceptions. We see no 
ground upon which the jurisdiction of the court can 
bs sustained. The plaintiff in error held the assets of 
the bank as the agent and receiver of the court of 
Adams county,and subject to its order, and was not 
authorized to dispose of any assets or pay any debts 
due from the bank, except by order of the court. He 
had givei: bond for the performance of his duty and 
would be lixble to an action if he paid any claim with- 
out the authority of the court from which he received 
his appointment an2 to which he was accountable. 
The property in legal contemplation was in the custody 
of the court of which be was an officer and had been 
placed there by the laws of Mississippi. And while it 
thus remained in the custody and possession of that 
court, awaiting its order and decision, no other court 
had a right to interfere with it and wrest it from the 
hands of its agent and thereby put it out of his power 
to perform his duty.’”’ And the court declared that 
the facts stated in the petition showed “that the Cir- 
cuit Court of Louisiana had no jurisdiction’ of the 
case. 

That case differs from the one now under considera- 
tion only in this: that it was a suit to recover a judg- 
ment against the trustee and receiver upon a demand 
due from the bank before his appointment, while the 
present case seeks to establish a demand against the 
receiver for a claim which according to the decision of 
this court (Cowdry v. Galveston, etc., R. Co., supra), 
forms a part of the charges and expenses of executing 
that trust. Such charges are specially subject to the 
control and allowance of the court which is adminis- 
tering the trust property. We think therefore that 
the case just cited is decisive of this. 

The argument is much pressed that by leaving all 
questions relating to the liability of receivers in the 
hands of the court appointing them, persons having 
claims against the insolvent corporation or against the 
receiver will be deprived of atrial by jury. This, it is 
said, is depriving a party of a constitutional right. To 
support this view the following cases are cited: Palys 
v. Jewell, New Jersey Court of Error and Appeals, 
Am. Law Reg., Sept., 1880, 553; Kinney v. Crocker, 18 
Wis. 80; Allen v. Central R. of Iowa, 42 Iowa, 683. . 

But those who use this argument lose sight of the 
fundamental principle that the right of trial by jury 
considered as an absolute right does not extend to 
cases of equity jurisdiction. If it be conceded or 
clearly shown that a case belongs to this class, the trial 
of questions involved in it belongs to the court itself, 
no matter what may be its importance or complexity. 

Thus upon a bill filed for an injunction to restrain 
the infringement of letters-patent, and for an account 
of profits for past infringement, it is now the constant 
practice of courts of equity to try without a jury issues 
of fact relating to the title of the patentee, involving 
questions of the novelty, utility, prior public use, 
abandonment and assignment of the invention pat- 
ented. The jurisdiction of a court of equity to try 
such issues according to its own course of practice is 
too well settled tobe shaken. Rubber Co. v. Goodyear, 
9 Wall. 788; Cawood Patent, 94 U. S. 695; Marsh v. 
Seymour, 97 id. 348. 
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So in cases of bankruptcy many incidental questions 

arise in the course of administering the bankrupt 
estate, which would ordinarily be pure cases at law, 
and in respect of their facts triable by jury, but as 
belonging to the bankruptcy proceedings they become 
cases over which the bankruptcy court, which acts as 
a court of equity, exercises exclusive control. Thusa 
claim of debt or damages against the bankrupt is in- 
vestigated by chancery methods. The bankruptcy 
court may, and in cases peculiarly requiring sucha 
course will, direct an action or an issue at law to aid it 
in arriving at aright conclusion. But this rests in its 
sound discretion. True, if one claims that the as- 
siguee has wrongfully taken possession of his property 
as property of the bankrupt, he is entitled to sue him 
in his private capacity as a wrong-doer in an action at 
law for its recovery. - 

Very analogous to the case of an assignee in bank- 
ruptcy is that of a receiver of an insolvent railroad 
company or other corporation. Claims against the com- 
pany must be presented in due course, as the court 
having charge of the case may direct. But if the 
receiver by mistake or wrongfully takes possession of 
property belonging to another, such person may bring 
suit therefor against him personally as a matter of 
right; for in such case the receiver would be acting 
ultra vires. Parker v. Browning, 8 Paige, 338; Paige 
v. Smith, 99 Mass. 395; Hills v. Parker, 1i1 id. 508. So 
far the case seems plain. But if claims arise against 
the receiver as such, whilst acting under the powers 
conferred on him, whether for labor performed, for 
supplies and materials furnished, or for injury to per- 
sous or property, then a question of some difficulty 
arises as to the proper mode of obtaining satisfaction 
and redress. The new and changed condition of things 
which is presented by the insolvency of such an insti- 
tution as a railroad company, has rendered necessary 
the exercise of large and modified forms of contro] 
over its property by the courts charged with the settle- 
ment of its affairs and the disposition of its assets. 
Two very differeut courses of proceeding are presented 
for adoption. One is the old method, usually applied 
to banking, insurance, and manufacturing corpora- 
tions, of shutting down and stopping by injunction all 
operations. and proceedings, taking possession of the 
property in the condition it is found at the instant of 
stoppage, and selling it for what it will fetch at auction. 
The other is to give the receiver power to continue the 
ordinary operations of the corporation, to run trains 
of cars, to keep the tracks, bridges and other property 
in repair, so as to save them from destruction, and as 
soon as the interest of all parties having any. title to or 
claim upon the corpus of the estate will allow, to dis- 
pose of it to the best advantage for all, having due re- 
gard to the rights of those who have priority of claim. 

It is evident that the first method would often be 
highly injurious and would result in a total sacrifice of 
the property. Besides the cessation of business for a 
day would bea public injury. A railroad is author- 
ized to be constructed more for the public good to be 
subserved, than for private gain. As a highway for 
public transportation it is a matter of public concern, 
and its construction and management belong primarily 
to the Commonwealth, and are only put into private 
hands to subserve the public convenience and economy. 
But the public retain rights of vast consequence in the 
road and its appendages, which neither the company 
nor any creditor or mortgagee can interfere with. 
They take their rights subject to the rights of the pub- 
lic, and must be content to enjoy them in subordina- 
tion thereto. It is therefore a matter of public right 
by which the courts when they take possession of the 
property authorize the receiver or other officer in 
whose charge it is placed to carry on in the usual way 
those active operations for which it was designed and 
constructed, so that the public may not receive detri- 


ment by the non-user of the franchises. And in most 
cases the creditors cannot complain, because their in- 
terest as well as those of the public is promoted by 
preventing the property from being sacrificed at an 
untimely sale, and protecting the franchises from for- 
feiture for non-user. 

As a choice then of least evil, if not of the most 
positive good (but generally of the latter also), it has 
come to be settled law that a court of equity may and 
in most cases ought to authorize its receiver of railroad 
property to keep it in repair, and to manage and use it 
in the ordinary way until it can be sold to the best 
advantage of all interested. The power of the court 
to do this was expressely recognized in the case of 
Wallace v. Loomis, 97 U. 8. 146. 

But here arisesadilemma. If the receiver is to be 
suable as a private proprietor of the railroad would be, 
or as the company itself whilst carrying on the busi- 
ness of the railroad was, it would become impossible 
for the court to discharge its duty to preserve the 
property and distribute its proceeds among those enti- 
tled to it according to their equities and priorities. It 
has therefore been found necessary, and has become a 
common practicé for a court of equity, in its decree 
appointing a receiver of a railroad property, to provide 
that he shail not be liable to suits unless leave is first 
obtained of the court by which he was appointed. 

If the court below had entertained jurisdiction of 
this suit it would have been an attempt on its part to 
adjust charges and expenses incident to the adminis- 
tration by the court of another jurisdiction of trust 
property in its possession, and to enforce the payment 
of such charges and expenses out of the trust property 
without the leave of the court which was administer- 
ing it, and without consideration of the rights and 
equities of other claimants to the fund. It would have 
been an usurpation of the powers and duties which 
belonged exclusively to another court, and it would 
have made impossible of performance the duty of that 
court to distribute the trust assets to creditors equita- 
bly and according to their respective priorities. 

We therefore declare it as our opinion that when the 
court of one State has a railroad or other property in 
its possession for administration as trust assets, and 
has appointed a receiver to aid it in the performance 
of its duty by carrying on the business to which the 
property is adapted, until such time as it can be sold 
with due regard to the rights of all persons interested 
therein, a court of another State has not jurisdiction, 
without leave of the court by which the receiver was 
appointed, to entertain a suit against him for a cause 
of action arising in the State in which he was appinted 
and in which the property in his possession is situated, 
based on his negligence or that of his servants in the 
performance of their duty in respect of such property. 

It follows from these views that the judgment of the 
Supreme Court of the District of Columbia must be 
affirmed. 

Miller, J., dissented. 

POWER OF JUSTICE OF THE PEACE TO 

PUNISH FOR CONTEMPT. 
NEW JERSEY SUPREME COURT, JUNE TERM, 1881. 





RHINEHART V. LANCE.* 

A justice of the peace sitting in the court for the trial of small 
causes, engaged in the trial of a civil cause, has no power 
to commit to prison as a punishment for a contempt com- 
mitted in open court. 

( N demurrer. In trespass for false imprisonment. 


The defendants pleaded that Lance, one of the 
defendants, was a justice of the peace; that while he 








* To appear in 14 Vroom’s (43 N. J. Law) Reports 
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was holding a court for the trial of small causes and 
engaged in the trial of a cause, the plaintiff entered 
the room where the said court was being held 
and commanded a witness who was under examination 
to leave the court room, and called the justice a fool 
and a nuisance, and that thereupon the witness left 
the room before his examination was concluded; that 
the said justice issued a summons for the appearance 
of the plaintiff to show cause why he should not be 
attached for contempt; that the plaintiff appeared, 
and after a hearing was adjudged guilty of acontempt; 
that the justice thereupon committed him to the 
county jail for the period of ten days, as a punishment 
for the contempt adjudged against him, and issued his 
warrant accordingly, for the plaintiff’s arrest and com- 
mitment, which was executed by the plaintiff's im- 
prisonment in the county jail. This plea was demurred 
to. 

Argued at February term, 1881, before Beasley, chief 
justice, and Justices Depue, Scudder and Knapp. 


Oscar Jeffery, for plaintiff. 
John T. Bird, for defendant. 


Depuer, J. The object of the demurrer is to raise 
the question whether a justice of the peace sitting in 
the court for the trial of small causes has power to 
commit for a contempt committed in the presence of 
the court whiie engaged in the trial of a civil cause. 
The commitment of the plaintiff was for the period 
of ten days, for the contempt adjudged against him. 

It must be conceded that the plaintiff's conduct, as 
averred in the plea, was outrageously improper, and 
that if he so misconducted himself he deserved the 
punishment he received. But we must not, by our 
disapprobation of the plaintiff's conduct, or by the 
justice of the punishment he received, be led away 
from the real question in issue — the power of a justice 
of the peace to commit for contempts when sitting in 
the court for the trial of small causes. If the power 
in question resides in the class of judicial officers to 
which the defendant belongs, it is a power which may 
be exercised for a less flagrant offense, and followed by 
an imprisonment for a year, or a longer term, as weli 
as forasingle day, without its exercise being subject 
to revision or review, except in mere matters of form. 

The power to commit at discretion and for a discre- 
tionary term of imprisonment is a transcendent pre- 
rogative power. ‘The power which the courts in 
Westminster Hall,” said Wilmot, C. J., ‘have of vin- 
dicating their own authority, is coeval with their first 
foundation. * * * Ihavecarefully examined to see 
if I could find out any vestiges or traces of iis intro- 
duction, but can find none. It is as ancient as any 
other part of the common law.” Rex v. Almon, Wil- 
mot’s Opinions, 254. It seems to have had its founda- 
tion on the theory that contempt in the presence of, 
or of the authority of, the king’s courts, was a con- 
tempt of the royal authority itself. 

At common law the power to punish, by fine or im- 
prisoment, contempts, even such as were committed 
in facie curie@, was given to courts of record only. Inu 
30 Eliz. it was resolved that if any contempt or dis- 
turbance to the court be committed in any court of 
record, the judges might set upon the offender a rea- 
sonable fine; but that courts which are not of record 
cannot impose a fine or commit to prison. Griesley’s 
case, 8 Co. 75; Godfrey's case, 11 id. 43 b. None but 
courts of record can either fine or imprison; hence 
when any new authority is constituted with power to 
fine and imprison, the persons invested with such au- 
thority become a court of record. Groenvelt v. Bur- 
well, 1 Comyn, 79. Mr. Hawkins expressly lays it down 
that only such courts as are courts of record may fine 
or imprison for contempts in the face of the court. 
8 Hawk. 5, §$ 14, 15. All courts of record are the 





king's courts, in right of his crown and royal dignity, 
and therefore every court of record has authority w 
fine or imprison for contempt of its authority; but the 
courts not of record—or those at least in which the 
common law is administered — are of inferior dignity, 
and in a less proper sense the king’s courts, and there. 
fore are not intrusted by the law with the power t 
fine or imprison, unless by the express provisions of 
some act of Parliament. 3 Steph. Com. 383, 384. 

Expressions are frequently used in the books distin. 
guishing between superior and inferior courts, which 
are erroneously cited in support of the power of in. 
ferior courts, not of record, to commit for contempt, 
This classification of courts of record is made by Sir 
Matthew Hale. He says: ‘**The courts are of two 
kinds: 1. Courts of record; 2. Not of record. First, 
Of courts of record there is this diversity, viz.: 1, su- 
preme; 2, superior; 3, inferior.’’ The latter he styles 
inferior courts of record. Hale’s Analysis of the Law, 
35, 36: Bac. Ab., *‘ Courts,” D,1. This distinction is 
commented on by counsel and by Erle, C. J., and 
Willes, J., in In ve Fernandez, 10 C. B. (N. 8.) 3, 27-41, 
and concerns only the question as to the power sum- 
marily to punish contempts committed extra curiam 
as well as in facie cwria, and the form and contents 
of the process of commitment. In re Sheriff of Mid- 
dlesex, 11 A. & E. 273; Ex parte Pater, 5 B. & 8. 299. It 
lias no pertinency to the power of inferior courts, 
which are not courts of record, to commit for either 
cause. 

I do not find in the English cases any judicial adop- 
tion of a principle so broad as that power to fine or 
imprison for contempts is necessarily inherent in every 
court of justice, without regard to the grade or consti- 
tution of the court. The claim by Sir William Black- 
stone of such a power as resulting from the first 
principle of judicial establishments was made only in 
behalf of the Supreme Courts of justice, as an insepa- 
rable attendant upon every superior tribunal. 4 Bl. 
Com. 286. The passage so often quoted from the opin- 
ion of Chief Justice Wilmot, in Rex v. Almon, supra, 
that such a power is a necessary incident of every court 
of justice, whether of record or not, was manifestly 
designed to have no broader application. The chief 
justice cites Sparks v. Martyn, 1 Vent. 1, which was an 
application to the King’s Bench fora prohibition to 
restrain the Court of Admiralty from enforcing an at- 
tachment for a contempt for taking a ship and taking 
the sails from it, from an officer who was executing 
the process of the court against the ship. The King’s 
Bench denied the prohibition, saying that the Court of 
Admiralty may punish one that resists the process of 
the court, and may fine and imprison for a contempt 
to the court acted in the face of the court, though it 
be no court of record. The High Court of Admiralty 
was among the most ancient of the English courts, 
‘“*The admiral and Court of Admiralty have been time 
out of mind, and so it was said in the time of Richard 
I.” Com. Dig., “ Admiralty,”’ A. Its jurisdiction was 
civil and criminal. On the criminal side it had cogni- 
zance of piracy and of murder, and all felonies com- 
mitted on the high seas. As acriminal court it pos- 
sessed most extensive powers, including the power to 
pronounce sentence of death. Com. Dig., ‘* Admi- 
ralty,” E. Asa civil court, by the custom of the court, 
it had power to amerce the defendant for his default, 
at its discretion, and to make execution thereof upon 
his goods, and for want of goods to take his body. 2 
Bac. Ab. 746; the case of The Admiralty, 13 Co. 52. 
Inasmuch as its proceedings were according to the 
method of the civil law, for that reason it was not con- 
sidered as a court of record. 3 Bl. Com. 69. But it 
had by its constitution the essential attribute of a 
court of record — power to fine and imprison —and in 
the magnitude of its jurisdiction was on an equality 
with the courts of Westminster Hall. The court had 
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all the qualities of a court of record, except that its 
procedure being regulated by its own peculiar laws and 
usages, its sentences, for technical reasons, were not 
considered as its record. 

It is entirely clear that among courts proceeding 
according to the common law, the power of summarily 
punishing contempts depended upon whether or not 
the court was a court of record. The most recent 
English case on the subject was argued and decided 
upon that assumption. Queen v. Lefroy, L. R.,8 Q. B. 
134. This court, in Ex parte Kerrigan, 4 Vroom, 545, 
decided that the power resides only in such courts as 
were courts of record recognized in the common law, 
and that it did not pertain to other courts, simply be- 
cause they had judicial functions to perform. 

Reference is also frequently made to the jurisdiction 
at common law of the sheriff's tourne and court leet 
to punish contempts, as an illustration of the exercise 
of that power by courts of an inferior grade. But 
this is a misapprehension of the dignity of these courts 
before Magna Charta. Sir Edward Coke says that of 
the ancient time the sheriff had two great courts, viz., 
the tourne and the County Court; and afterward the 
view of frankpledge, or lect, was by the king divided 
from the tourne and granted to the lords. The tourne 
and leet were both king’s courts of record, and were 
of one and the same jurisdiction. The former was a 
court of*criminal jurisdiction, having cognizance, by 
indictment, over all felonies which were such at com- 
mon law. Its powers were restrained by Magna Charta, 
and both courts have since declined in public estima- 
tion. 1 Inst. 71; 4 id. 259, 261; 1 Hale, 69. 

The power of the courts at Westminster Hall, of the 
Courts of Equity, the Court of Oyer and Terminer, 
Courts of Assize and Nisi Prius and Quarter Sessions 
of the Peace, to punish contempts by summary pro- 
ceedings, is fully established. In re Cobbett,7Q. B. 
187; Lechmere Charlion’s case, 2 Myl. & C. 316; In re 
Fernandes, 6 H. & N. 717; 10 C. B. (N. 8S.) 3; Ex parte 
Pater, 5B. & 8S. 297; Rex v. Davison, 4 B. & Ald. 329; 
Rex v. Clement, id. 218. But though there are dicta, 
and perhaps decisions, in the older cases, affirming 
such a jurisdiction in justices of the peace, yet it will 
be observed that in the later case the English judges 
studiously refrain from an expression of opinion that 
the power is possessed by justices of the peace to com- 
mit for contempts, even in their presence, except when 
sitting in the Sessions. Cropper v. Horton, 8 Dow. & 
Ry. 166; Rew v. James, 5 B. & Ald. 894; Paley on Con- 
victions, 258, n., 241, n.; Pettitv. Addington, Peake N. 
P.62. The two houses of Parliament have the un- 
doubted power to punish contempts by fine or impris- 
onment, a power derived from the law and ancient 
usages of Parliament. Yet the English courts deny 
the same authority, in the absence of an express grant, 
to Colonial Legislatures established by act of Par- 
liament. Doyle v. Falconer, L. R.,1P. C. 328; Kielly 
v. Carson, 4 Moore P. C.63; Fenton v. Hampton, 11id. 
347; The Speaker, etc., v. Glass, L. R., 3 P. C. 560; Ex 
parte Brown, 5 B. & S. 280. 

Following common-law precedents and principles, 
the power to summarily punish contempts by fine and 
imprisonment must be assigned to such of our courts 
as in constitution and jurisdiction are modeled after 
the courts which possessed that power at common law. 
But with regard to courts created by act of the Legis- 
lature, with limited and special statutory jurisdictions, 
whose powers and modes of procedure are prescribed 
and defined by statute, a different rule must be applied. 
When a new court is erected, it is necessary that the 
jurisdiction and authority of the court be certainly set 
down; the court-can have no other jurisdiction than 
is expressed in its erection, for the new court cannot 
prescribe. 4I{nst 200. In such a newly-created court 
such incidental powers as are necessary to enable it 
properly to perform its judicial functions will be im- 





plied. But the extraordinary power of adjudging a 
contempt and fixing the fine or imprisonment, without 
any limitation except discretion, as the penalty for the 
offense, ought not to be conceded to such a court in 
the absence of a clear expression of the legislative in- 
tent to confer such a power upon it. 

The court for the trial of small causes is an inferior 
court of limited jurisdiction, created by statute, with 
special statutory powers and a statutory method of 
procedure. Its jurisdiction is limited to certain civil 
actions, in which amounts within a designated sum are 
involved. Every step in its procedure, from the sum- 
mons to final judgment and execution, is specially pro- 
vided for and prescribed. As contrasted with other 
courts in the State, the legislative purpose to give ita 
subordinate position, and to confine its powers within 
as narrow a limit as will be consistent with its ability 
to perform its functions, is clearly indicated in the act 
by which it is created. The first section, which cre- 
ates the court, declares that certain suits of a civil 
nature shall be cognizable ‘before any justice of the 
peace in any county in this State, who is hereby au- 
thorized to hold a court within such county, to hear, 
try and determine the same according tolaw, * * #* 
which court shall be a court of record, and vested, for 
the purposes aforesaid with all such power as is usual 
in courts of record of this State.’’ Rev., p. 539. Inthe 
act establishing District Courts, which are courts in 
certain cities of a jurisdiction co-ordinate with that 
of the courts for the trial of small causes, the legisla- 
tive expression is ‘‘that said courts shall be courts of 
record and have official seals, and all persons shall be 
amenable to punishment for contempt of said courts 
in the same manner as in other courts of record of this 
State, having power to punish for contempt of court.” 
Rev., p. 1301, §3. By the general statutes concerning 
evidence and juries, witnesses and jurors refusing to 
obey the process of the court are made liable to pun- 
ishment as for contempt of the court out of which the 
process issued. Rev., p. 379, $13; p. 526,85. In the 
courts for the trial of small causes, the only penalty 
laid upon a defaulting juror or witness is a fine not ex- 
ceeding $20, to be levied and collected by execution 
against the goods and chattels of the offender. Rev., 
p. 547, § 35. 

It will be perceived that the court in question is 
created to hear, try and determine certain civil causes 
only, and that it is made a court of record, and vested 
for that purpose only with such powers as are usual in 
courts of record of this State. I think the language of 
the first section of the act, carefully guarded as it is, 
when ‘taken in connection with the fact that the pow- 
erto punish for contempt is withheld from this court 
in cases where it is given to other courts, indicates that 
it was not the legislative intent to confer on this court 
the extraordinary powers which by the common law 
are exercisable under the power to punish contempts. 
In Rew v. Faulkner, 2 C. M. & R. 525, it was held that a 
commissioner in bankruptcy when sitting alone had no 
power to fine or commit for contempt in delivering to 
him, when sitting in his court, a letter reflecting on his 
conduct, though he acted under the statute constitut- 
ing the Court of Bankruptcy, which declared that the 
court should be a court of law and equity, and should, 
with any judge and commissioner thereof, have, use 
and exercise allthe rights, incidents and privileges of 
a court of record, and all other rights, incidents and 
privileges as fully to all intents and purposes as the 
same are held, exercised and enjoyed by any of His 
Majesty’s courts of law or judges at Westminister. In 
Ex parte Kerrigan this court held that the recorder of 
a city who by statute was authorized to try all causes 
for violations of city ordinances, with the jurisdiction 
of a justice of the peace in criminal matters, and 
power to fine and imprison, had no power to punish by 
acommitment a contempt in using insulting language 
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to him while sitting in the trial of a complaint for vio- 
lating a city ordinance. 

Nor is the power to commit by way of execution as a 
punishment for the contempt, necessary forthe main- 
tenance of order in the court or the vindication of its 
authority. An indictment will lie for speaking scand- 
alous words concerninga magistrate in the execution 
of his office, or fora contempt which, though nota 
breach of the peace, amounts to an obstruction in the 
execution of his office. Rex v. Ravel, 1 Stra. 420; Rex 
v. Darby, 3 Mod. 139; Brooker v. Commonwealth, 12 
Serg. & R. 175; 2 Bish. Cr. Law, § 251. It is clear that 
all disorders in a court room, and all attempts, forcible 
or fraudulent, to obstruct the due course of public jus- 
tice, are in like manner indictable. Whart. Cr. Pl. & 
Prac., §955. For abusive and reproachful words spoken 
toa justice of the peace relative to his judicial con- 
duct, the justice has power to cause the arrest of the 
offender and require bail for his appearance to answer 
to an indictment and for good behavior until the next 
sessions. Richmond v. Dayton, 10 Johns. 393; Albright 
v. Lapp, 26 Penn. St. 99. In Spilsbury v. Mickleth- 
waite, 1 Taunt. 146, it was held that a sheriff presiding 
in a County Court held for the election of members of 
Parliament, had power to order a freeholder, who in- 
terrupted the proceedings by disorderly conduct, to be 
taken into custody and carried before a justice of the 
peace to give security for good behavior. A justice of 
the peace or coroner, when in the exercise of his judi- 
cial functions, has the power to cause a bystander, 
whose conduct or presence in the court room is pre- 
judicial to the interests of justice, to be removed from 
the room; and such an order, if made in the exercise 
of asound judicial discretion, will be a justification in 
an action of trespass, and if resisted will subject the 
offender to indictment for resisting the officer in the 
discharge of his duty. Garnett v. Ferrand,6 B. & C. 
611; State v. Copp, 15 N. H. 212. 

The power to remove persons who by disorderly con- 
duct interfere with the business of the court is a pow- 
er essential to the very existence of the court, and is 
implied from the creation of the court. It belongs to 
all deliberative bodies, judicial and legislative, and is 
necessary to their self-preservation. Without sucha 
power it would be impossible to perform the functions 
for which such bodies are created. But the power to 
commit for contempt isa power of inflicting a penal 
sentence for an offense, and the validity of the sentence 
will depend upon the jurisdiction of the court to pro- 
nounce it. Such a power is not a necessary incident of 
a court of justice, and therefore is not granted by im- 
plication. It can only be derived from the comnron law 
or by a legislative grantof sucha power. The remarks 
made by Sir James Colvill in Doyle v. Falconer, L. R., 
1P. C. 340, when discussing the powers of a colonial 
legislative assembly, are quite germane to this subject. 
See also Maxwell on Statutes, 322. 

In the present case the justice might have caused the 
plaintiff to be removed from his court room. He 
might have required of him bail for his appearance at 
court to answer toa criminal charge and as security 
for good behavior. He might have committed the 
plaintiff into custody until the cause on trial was con- 
cluded before he gave him a hearing; and if the plaint- 
iff refused or was unable to give bail, he might have 
committed him to jailin default of bail. 

These powers which are inherent in the judicial office 
in the exercise of official duties are amply sufficient to 
secure order and decorum in these courts and to vin- 
dicate their authority. Occasionally they may not be 
efficacious to restrain disorderly persons from abusive 
and disorderly conduct; but it is better that these 
tribunals should occasionally be subjected to the an- 
noyance of such conduct, than that the one thousand 
and fifty-nine justices of the peace in commission in 
this State should be invested with the common-law 





power to commit for contempt—a power which, at 
best, is an arbitrary power and liable to great abuses. 
The plea demurred to is bad, and the demurrer 
should be sustained. 
> 


MARRIED WOMAN ACTING AS ARBI- 
TRATOR. 
LACKAWANNA COMMON PLEAS, OCTOBER 31, 1881. 
Evans v. IvEs. 

Under a statute making no provision that men only shall be 
appointed arbitrators, held that a married woman could be 
appointed third arbitrator by the other two arbitrators and 
that the fact that the appointment was made in the ab- 
sence of one of the parties would not invalidate the award 
as to that party 


JULE taken by defendant to show cause why an 
award should not be set aside. Tho opinion 
states the case. 


K. D. Dean, for plaintiff. 
W. J. Woodward, for defendant. 


HAnpDtey, P. J. Rule toset aside award of arbi- 
trators on case stated. The novel and very interesting 
question raised by this rule was submitted for our 
opinion during the last sitting of the court. 

From the facts agreed upon, it seems that the plaint- 
iff entered his rule to arbitrate, and served the same 
upon the defendant who failed to appear at the time 
and place fixed for choosing the arbitrators, whereupon 
in pursuance of the 14th section of the act of 1836, three 
arbitrators were duly appointed. 

One of the arbitrators thus appointed was a single 
gentlewoman by the name of Mary Howell. At the 
meeting of the arbitrators Miss Howell failed to ap- 
pear, but thereafter proceedings were had as follows, 
viz: 

Now, July 1, 1881, John Runk and E. C. Newcomb, 
two of the arbitrators named, met at the time and 
place mentioned in the rule; plaintiff appears by 
counsel, defendant in default; due proof of service of 
the rule on Mary Howell, the absent arbitrator, having 
been made, the arbitrators present duly appointed 
Mrs. Alice M. Winton arbitrator to act in the place 
and stead of Miss Mary Howell, the absent arbitrator, 
and the arbitrators having been duly sworn, due proof 
of the service of this rule on defendant by his accept- 
ance hereon being made, after hearing plaintiff's 
proofs and allegations, do award in favor of the plaint- 
iff, ete. 

It was therefore agreed that if the court be of the 
opinion that in the absence of the defendant a woman 
could legally be appointed as an arbitrator, and upon 
her non-appearance, at the meeting of the other two 
arbitrators her place could be supplied by the appoint- 
ment of a married woman as arbitrator, then the rule 
to be discharged,otherwise to be made absolute. Coun- 
sel forthe plaintiff contends that nowhere in the act 
of 1836 does it appear that men shall be appointed arbi- 
trators, and hence a woman may be anarbitrator. He 
also contends that the prothonotary in the absence of 
one of the parties, at the time fixed for choosing arbi- 
trators, is only required to nominate a suitable and 
disinterested person. 

In this connection he cites the cases of Withers v. 
Haines, 2 Barr, 437, and Steele v. Herrington, 1 Grant 
442, to show that the prothonotary while working under 
his oath of office is presumed to have performed his 
duty according tolaw. He further contends that the 
defendant does not allege that the female arbitrator 
was ‘“‘unsuitable’’ or “‘interested,”’ nor is there any 
allegation of *‘ misbehavior,” or ‘‘ corruption,’ or of 
“undue influence”’’ in procuring the award. 

From allthis it can be seen that counsel for the 
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plaintiff rests his case upon the construction to be 
placed upon the act of 1836. Counsel for the rule fail- 
ed to present any brief, and hence the burden was 
placed upon our shoulders to ascertain whether a 
gentlewoman, married or single, may or may not be 
appointed an arbitrator. 

Proceedings before arbitrators we find to bea part 
of the common law of Eugland for many centuries. In 
Fitzhebert’s Abridgment, page 43, edition of 1577, we 
find this subject discussed. The first act of Parliament 
we find on the question of submitting cases to arbi- 
trators, is William the 3d, chapter 15, which went into 
force on the 11th day of May, 1698. In this statute it 
is provided that controversies may be submitted to 
“any person or persons” as abritrator. 3 Evans’ 
Statutes 360. We have no hesitation in saying that 
the framers of the act of 1836 used the word “ per- 
son”’ in that statute the same as it was used in the 
statute of William. 

If we are correct here then our road is clear in this 
matter. The reading on this statute is, that neither 
natural nor legal disabilities hinder any one from being 
an arbitrator. 1 Reading on the St. 103. 

Lord Bacon says that arbitrators are persons indiffer- 
ently chosen to determine the matter in controversy, 
and then adds *‘ that infants, persons excommunicated, 
out-lawed, etc., may be arbitrators, for every per- 
son must use his own discretion in the choice of his 
judges.’’ 1 Bacon’s Abr, 317; 3 Viner’s Abr. 41. 

In the case of Mathew v. Ollerton, 4 Mod. 226, a man 
took a horse froma bishop. Thearch-bishop brought 
this action, and the defendant agreed to submit the 
same to the bishop as arbitrator. The bishop decided 
in his own favor, whereupon the defendant moved to 
set aside the award because the bishop was interested 
in the case. But Lord Hale refused after argument 
for the reason that the defendant had selected his 
judge to decide his case. 

lhe defendant in that case evidently overlooked the 
fact that the bishops of modern times make wills, while 
the apostles did not. Had the defendant given this 
subject the least thought he certainly would not have 
made the plaintiff in his case sole arbitrator to decide 
his case. 

The Roman law expressly pvovided that if a man 
be constituted arbitrator in a dispute to which he isa 
parcy, he cannot pronounce anaward. Kyd’s Award 71. 

The Roman law in this respect corresponds with the 
fifth paragraph of the 40th section of the act of 1856; 
but the first paragraph of the same section is in strict 
accordance with the decisions at,common law. 

In the first paragraph of the 40th section it is ex- 
pressly provided that the parties may select any one 
person whom they shall concur in choosing. 1 Purd. 
Dig. 82, § 40. 

In West’s Symboliography, 163, it is said that a mar- 
ried woman cannot be an arbitrator. This however is 
the rule of thecivillaw. Justinian says that it is con- 
trary to the proper character of the sex to allow women 
to intermeddle with the office of ajudge. Kyd’s Award, 
71; Wood’s Civil Law, In Kyd on Awards, 70-1, 
it is said that an unmarried woman may be an arbitra- 
tor. To sustain this the author cites the Duchess of 
Suffolk case, 8 FE. 41; Br. 37. 

In 2 Petersdorff Abr. 129, it is said that it is no objec- 
tion to an award that the arbitrator is a married 
woman. Gentlewomen have also held and exercised 
judicial authority. Anne Countess of Pembroke held 
the office of sheriffof Westmoreland and exercised the 
duties thereofin person. At the assises of Appleby she 
sat with the judges on the bench. Hargr. Co., Lit. 326; 
8 Bac. Abr. 661. Her right to sit upon the bench as a 
judge will be fully understood when it is borne in 
mind the sheriffs at that time held court and exercised 
judicial power. Sheriffs had power to inquireof all 
capital offeuses and issue process and enforce the same. 


327. 





But this power was afterward restrained. By Magna 
Charta, chapter 17, it was enacted ‘‘that no sheriff 
shall hold pleas of the crown.’’ 8 Bacon’s Abr. 638. 
Eleanor was appointed Lord Keeper of England. It 
would seem from the history of this noble woman, 
that she actually performed the duties of Lord Chan- 
cellor in person. It is said of her that in the sammer 
of 1235, King Henry appointed her Lady Keeper of the 
great seal. She accordingly held the office nearlya 
whole year, performing all the duties, as well judici- 
al as ministerial: she sat as a judge in the Aula 
Regia. These sittings were however interrupted by 
the accouchement of the judge when she was delivered 
of adaughter. After retiring frem the bench, and the 
appointment of her successor, she was delivered of a 
boy, who afterward became Edward I of England. 1 
Campbell, L. L. Ch. 134-7. Without referring in any 
manner to Eve, the first arbitrator appointed in this 
world to decide the controversy about eating the for- 
bidden fruit, or to the manner Deborah judged 
Israel, we are clearly of the opinion that under the act 
of 1836, a woman, married or single, may be appointed 
arbitrator and may act as such and make a valid 
award. , 
Rule discharged. 
— 


OF LIMITATION AND DAYS 
GRACE. 

ENGLISH HIGH COURT OF JUSTICE, QUEEEN’S BENCH 

DIVISION, MARCH Ii, 1881. 


Morris v. Ricuarps, 45 L. T. Rep. (N. S.) 210. 


STATUTE OF 


The plaintiff in the action sued on a promissory note at three 
months, dated the 1Ith March, 1874; the note was therefore 
prima facie due on the lith June of the same year ; the 
14th of June was a Sunday. The writ in the action bore 
date 14th June, 1880, which was a Monday. It was con- 
tended that the right of action was barred by the statute 
of limitations. Held, that the action was barred, and that, 
as the mercantile usage in the matter of days of grace had 
the effect of law, it had the like effect on the custom of 
bills and notes falling due on a Sunday becoming payable 
on the previous Saturday. 


— on a promissory note, tried before A. Wills, 
4 Q. C., as commissioner of Assize. The verdict 
passed for the plaintiff on the issue of payment, but 
the question of law as to the effect of the statute of 
limitations on the rights of the plaintiff was reserved. 


Wits, Commissioner. This is an action on a prom- 
issory note at three months, dated llth March, 1874, 
which would therefore, prima fucie, be due on the 14th 
June, 1874. The 14th June, 1874, wasa Sunday. The 
writ in the action bears date the 14th June, 1880. The 
defense is that the cause of action did not accrue 
within six years before the commencement of the 
action. The general rule of law is that when the last 
of the days of grace falls on a Sunday, the bill or note 
is payabie on the Saturday. It is contended however 
that though the note was payable on the Saturday, no 
cause of action arose till the expiration of the third 
day of grace; in short, that although after business 
hours on the Saturday, nothing that the maker of the 
note could do could prevent the state of things then 
constituted from ripening into a cause of action, none 
existed until after twelve o’clock on Sunday night~—a 
proposition which there is no difficulty in understand- 
ing, but for which, as it seems to me, there is no au- 
thority. The so-called period of grace is not a definite 
period laid down by express enactments; its existence 
is an incident annexed by mercantile usage to a bill or 
note. It has its origin and foundation in mercantile 
usage and nothing else. As late as 1695 it was still the 
subject of evidence, and proved like any other mer- 
cantile custom by the testimony of witnesses. Tassel 





54 THE ALBANY LAW JOURNAL. 








v. Lewis, 1 Ld. Raym. 743. It must be taken now to 
be established as a part of the law mercantile, that a 
bill or note which according to its terms imports an 
obligation to pay on a given date, really obliges the 
party to pay in ordinary cases on the third day after 
each date; but looking to the way in which that propo- 
sition, now one of law, has come to be one of that 
nature, it is evident that it merely expresses the result 
of the general practice of mercantile men, and that 
the proposition must be taken subject to such limita- 
tions as are established by equally universal practice. 
One of those limitations is that if the third day bea 
Sunday, the bill or note is payable on the previous day. 
Prima facie, the obligation to pay on the third day in 
the one case, and on the second in the other, must rest 
upon grounds of precisely the same kind, namely, it 
must depend upon the universal practice that payment 
which prima facie would have to be made on a given 
day was made at a date later by three days in the one 
case and by two in the other. I see therefore no 
ground prima facie for supposing that different conse- 
quences are to follow if the third day in the one case, 
or second day in the other, be allowed to elapse with- 
out payment having been made. In either case, prima 
facie the cause of action is complete, and it lies upon 
those who set up the distinction to establish it. If it 
exists at all it must be by virtue of mercantile usage 
so well recognized among mercantile men as to have 
passed into law. Not only is there no trace of it in 
any book, but it is very difficult to see how there could 
ever have been such a state of things as would have 
afforded evidence of such a custom, excepting in such 
a case as the present. There would not and there could 
not be any thing to bring it to thé test, unless a writ 
could be issued on Sunday, and unless it were fre- 
quently material whether the writ were issued, or at 
all events issuable, on the Sunday instead of the Mon- 
day. No custom amongst mercantile men could grow 
up in respect to such a matter, and it is inconceivable 
that at the date when Tassel v. Lewis, whi. sup., was 
tried before Holt, C. J., any such proposition could 
have been established by evidence. For these reasons 
Iam of opinion that the cause of action arose as soon 
as the 15th June, 1874, was passed, and that subject to 
a second question now to be considered, the writ issued 
on the 14th June, 1880, wus a day too late. It happens 
however that the 13th June, 1880, was a Sunday, so that 
no writ could be issued on that day, and it is said that 
under Order LVII,r. 3, of the first schedule to the 
Judicature Act of 1875, the cause of action did never- 
theless arise within six years of the commencement of 
the action. Iam of opinion that this rule has no such 
application in this case. The “ time for doing any act” 
in this rule refers to times limited by the practice of 
the court for taking proceedings, and the effect of the 
rule is that in the cases to which it is applicable, a pro- 
ceeding which but for that enactment would not, if 
taken on Monday, be duly taken according to the prac- 
tice of the court,~whether established by definite en- 
actment or otherwise, shall nevertheless be held to be 
duly taken. It certainly was never intended that the 
provision should affect the statute of limitations. The 
writ in this case was ‘‘duly issued’? on the Monday 
without the protection of Order LVI, r. 3, and there 
is nothing in the enactment to alter the actual date of 
the commencement of the action. For these reasons 
my judgment must be for the defendants, and with 
costs. Judgment for the defendants. 
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UNITED STATES SUPREME 
STRACT. 

EXECUTOR—SALE BY ORDER OF PROBATE COURT, 

UNDER WILL DULY PROBATED, GIVES TITLE THOUGH 

WILL THEREAFTER DECLARED INVALID — JURISDIC- 


COURT AB- 





TION OF COURT PROVED BY RECORD — RECITALS IN 
DEED — VOID SALE — PURCHASER IN GOOD FAITH DIs- 
CHARGING INCUMBRANCE TO BE REIMBURSED. — (1) 


According to the law in force in Louisiana in 1813, the } 


fact that the heir, whether forced or voluntary, of a 
testator, was absent from the State, gave the probate 
court jurisdiction to order a sale ,of the property of 
the testator’s estate. In this case the will of a testa- 
tor having been duly proved, the probate court which 
had jurisdiction, upon the petition of the executor 
made an order for the sale of all the property of the 
estate. By virtue of the order the property was sold 
according to law at public vendue, and was duly con- 
veyed in pursuance of the sale to a purchaser in good 
faith fora valuable consideration; held, that his title 
was not affected by the fact that a later will of the 
testator appointing another person executor, and mak- 
ing a different disposition of his property was discoy- 
ered and admitted to probate. A sale by order of a 
probate court isa judicial sale. Moore vy. Shultz, 13 
Penn. St. 98. Such sales are therefore protected by the 
rule that a title acquired at adecretal sale of lands, 
made by a court in the exercise of competent jurisdic- 
tion, is uot rendered invalid by the reversal of the 
decree. Ward vy. Hollins, 14 Md. 158; Irwin v. Jeff 
ries, 3 Ohio St. ; Gossom vy. Donaldson, 18 B. Monr, 
2303 Ferque v. Woodworth, 44 Il. 374. In Gray v. 
Brignardello, 1 Wall. 627, this court said: ** Although 
the judgment or decree may be reversed, yet all rights 
acquired ata judicial sale, while the decree or judg- 
ment was in full force, and which they authorized, will 
be protected.”” “It is sufficient for the buyerto know 
that the court had jurisdiction and exercised it, and 
that the order, on the faith of which he purchased, 
was made and authorized the sale.”” In McCullough 
v. Miner, 2 La. Ann. 466, it was said: ‘The jurisdic- 
tion of the court was undoubted, and the jurispru- 
dence of the State has long been settled that a bona 
file purchaser at a judicial sale is protected by the 
But itis not necessary to rely solely on this 
general doctrine. The law which governs judicial 
sales applies to sales made by order of probate courts. 
In Thompson v. Tolmie, 2 Pet. 157, this court said: 
*“ The law appears to be settled in the States that courts 
will go far to sustain bona fide titles acquired under 
sales made by statutes regulating sales made by order 
of the orphans’ courts. When there has been a fair 
sale the purchaser will not be bound to look beyond 
the decree, if the facts necessary to give the court 
jurisdiction appear on the face of the proceedings.” 
In Grignon’s Lessee vy. Astor, 2 How. 519, it is said: 
“In the orphans’ court, and all courts who have the 
power to sell the estates of intestates, this action ope- 
rates on the estate, not on the heirs of the intestate; 
a purchaser claims not their title but one paramount. 
The estate passes to him by operation of law. The 
sale is a proceeding in rem, to which all claiming under 
the intestate are parties, which divests the title of the 
Erwin v. Lowry, 7 How. 181; 
Griffith v. Bogert, 18 id. 158: Florentine vy. Barton, 2 
Wall. 210; MeNitt v. Turner, 16 id. 352. In Ballon v. 
Hudson, 13 Gratt. 671, itis said: ‘‘ Considerations of 
public policy require that all questions of succession 
to property should be authoritatively settled. Courts 
of probate are therefore organized to pass on such 
questions when arising under wills, and a judgment 
by such a court is conclusive while it remains in force, 
and the succession is governed accordingly. A judg- 
ment of this nature is classed among those which in 
legal nomenclature are called judgments in rem. Until 
reversed it binds not only the immediate parties to the 
proceeding in which it is had, but all other persons and 
all other courts.’’. In Lalanne’s Heirs v. Moreau, 13 
La, 431, the court said: ‘Sales directed or authorized 
by courts of probate are judicial sales to all intents 
and purposes, and the purchaser is protected by the 


decree.”’ 


deceased.”’ See also, 
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decree ordering them.’ In Howard v. Zeyer, 18 La. 
Aun. 407, the same court said: ‘A warrantor is not 
pound to look beyond the decree of the court ordering 
the sale of succession property, and he acquires all the 
right of the deceased to said property and no more.” 
Iu Grignon’s Lessee v. Astor, 2 How. 319, this court 
said: *‘ Proceedings in a probate court to sell property 
of a decedent have been held to be proceedings in rem, 
to which all claiming under the decedent are parties.” 
In McPherson v. Cuntiff, 11 Serg. & R., the court said 
that the decree of an orphans’ court for the sale of 
Jand was conclusive; that the proceeding was purely 
inrem against the estate of the intestate and not in 
personam. In Green v. Baptist Church, 27 La. Ann. 
573. the court held that purchasers are not bound at 
their peril to inquire, when property is advertised for 
sale by an executor, whether any thing has occurred 
outside the court to destroy the will under which he is 
acting. In Gaines v. De La Croix, 6 Wall. 719, which 
was a bill filed to recover certain slaves claimed under 
asale made by one Relf, as executor of a will after- 
ward declared invalid, the defendant claimed that his 
titles, derived by the purchase from Relf, were valid, 
because he purchased within the year, while the func- 
tions of Relf, as executor, were in full force. The 
court said: ** This is true if he purchased in good faith, 
and the requisites of the law on the subject of the 
sales of succession property were complied with.” 
The English authorities hold that the record of probate 
and qualification of executor are conclusive evidences 
of the existence of the will and of the authority of the 
executor. In Allen vy. Dundas, 3 Term Rep. 130, Bul- 
ler, J., said in relation to the effect of a probate: “I 
am most clearly of opinion that it is a judicial act, for 
the ecclesiastical court may bear and examine the par- 
ties on the different sides whethera will be or be not 
properly made; that is the only court which can pro- 
nounce whether or not the will be good, and the courts 
of common law have no jurisdiction over the subject. 
Seeondly, the probate is conclusive until it be repealed, 
and no court of common law can admit evidence to 
impeach it. Then this case was compared to a probate 
of asupposed will of a living person, but in such a case 
the ecclesiastical courts have no jurisdiction and the 
probate can have no effect, their justification is only 
to grant probate of the wills of dead persons. The 
distinction is this: if they have jurisdiction their sen- 
tence, as long as it stand unrepealed, should avail in 
all other places; but when they have no jurisdiction 
their whole proceedings are a nullity.’”? The same prin- 
ciple was adverted to in Rex v. Vincent, Stra. 481, 
where on an indictment for forging a will of personal 
estate, on the trial a forgery was proved, but the de- 
fendant producing a probate, that was held to be con- 
clusive evidence in support of the will. To the same 
effect is Wooley v. Clark, 5 Barn. & Ald. 746. See also, 
Williams on Executors (6th Am. ed.), 590 and note (x). 
In Packman’s case, 6 Coke’s Rep. 19, it was held that 
though letters of administration be countermanded 
and revoked, a gift or sale made by the administrator 
acting under the probate was not thereby defeated. 
Tothe same effect is Semine v. Semine, 2 Lev. 90. So 
in Graysbrook v. Fox, Plowden, 282, it was held that 
where one is not executor of right but of wrong, yet if 
he had paid any debt due by specialty or other thing 
which the law will force the executor to pay, the true 
executor should have been bound by it and should 
have been obliged to allow it because the other was 
compellable to pay it, and the true executor had no 
prejudice by it, forasmuch as he himself should have 
been bound to pay it. In Thomas v. Harding, 2 Ell. & 
BL, it was said: ‘* When the executor de son tort is 
really acting as executor, and the party with whom he 
deals has fair reason for supposing that he has author- 
ity to act as such, his acts shall bind the rightful 
executor aud shallalter the property.’’ The same doc- 





trine is held in Parker v. Kitt, 1 Ld. Raym. 661. 
American cases are to the same effect. In Waters v. . 
Stickney, 12 Allen, 15, it was said that a new dec ‘ee of 
probate establishing a later will or codicil would not 
necessarily avoid payments made or acts done under the 
old decree while it remained unrevoked. See also, Pub- 
lic Appeal, 15 Sergt. & Rawle, 99; Kittredge v. Folsom, 
8N. H. 98; Stone v. Peasley’s Estate, 28 Vt. 720. 
In Steele v. Renn, 50 Texas, 467, it was held that 
‘the title of apurchaser in good faith of land froma 
legatee under a will duly admitted to probate, is not 
affected by proceedings subsequently instituted and 
resulting in annuiling the willas a forgery.’’ Under 
the English law by which probate of a will was only 
required in reference to personal estate, it might well 
be thatthe devisee of*land took no title if the will 
were afterward discovered to be void. But in this 
country in most of the States, Louisiana included, 
probate is required as well of wills of land as of goods, 
and the same effect should be given to it asa judicial act 
as to the probate of wills of personal estate in England. 
2) The fact that acourt of probate has made an order 
for the sale of a testator’s estate, is of itself an 
adjudication that all the facts necessary to give it 
jurisdiction to make the order really existed. (3) The 
deed of an executor conveying property sold by order 
of a probate court under which possession had been 
held for over sixty years, and which recites that the 
sale was made ‘after the publications and delays 
prescribed by law,” and the account of the executor of 
record in the probate court for ffty years, which 
shows that he had paid a specified sum for advertising 
the sale of the property conveyed, are competent as evi- 
dence: to prove the advertisement of the sale, and 
being uncontradicted are sufficient to establish the 
fact. Carver v. Jackson, 4 Pet. 85; Woods v. Lee, 21 
La Ann, 505. (4) When the purchase-money, paid by 
a purchaser in good faith of the real estate of a deced- 
ent ordered to be sold by a probate court, has been 
applied to the extinguishment of a mortgage executed 
by the decedent upon the property sold and constitut- 
ing a valid incumbrance thereon, and it turns out the 
sale was irregular or void, the purchaser cannot be 
ousted of his possession upona bill in equity filed by 
the heir or devisee without a repayment or tender of 
the purchase-money so paid and applied. In Scott v. 
Dunn, 1 Dev. & Bat. Esq., 425, it was held that where 
an executor sold lands and applied the proceeds to the 
payment of the debts under a mistake of his power, 
and the purchaser was evicted by the devisee, the 
land in equity would be subjected to idemnify the 
purchaser to the extent to which the purchase-money 
was applied to the payment of the debts over and 
above the personal estate. In Valle v. Fleming’s Heirs, 
29 Mo. 152, it was held that when land is purchased in 
good faith at an administrator’s sale, which is void 
because the requirements of the statute are not pur- 
sued, and the purchase-money is applied in extinguish- 
ment of amortgage to which such land was subject 
in the hands of the owner, the purchaser will be sub- 
rogated to the rights of the mortgagee to the extent of 
the purchase-money applied in the extinguishment of 
the mortgage, and the owner will not be entitled to 
recover possession until he repays such purchase- 
money. To precisely the same effect are Blodgett v. 
Hitt, 29 Wis. 169, and Iludgin v. Hudgin, 6 Grat. 320. 
See also, Mohr v. Tulip, 40 Wis. 66; Grant v. Lloyd, 12 
Smedes & M. 191; Short v. Porter, 44 Miss. 533; 
Haynes v. Meeks, 10 Cal. 110. The same rule holds in 
Louisiana. Barelli v. Gauche, 24 La An. 324; David- 
son Vv. Davidson, 28 id. 269; Jonet v. Montimer, 29 id. 
207. See also, Dufour v. Camfranc, 11 Mart. 607; 
Coiron v. Millaudon, 3 La. Ann. 664; Seawell v. Payne, 
5 id. 260; Barret v. Emerson, 8id. 505. The same rule 
prevailed inthe civillaw. It was said by Story, J., in 
Bright v. Boyd, 2 Story, 478. ‘There is still another 
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_ principle of the Roman law which is applicable to the 
present case. It is that wherea bona fide purchaser of 
realestate pays money to discharge any existing incum- 
brance or charge upon the estate, having no notice of 
any infirmity in his title, he is entitlea to be repaid the 
amount of such payment by the true owner seeking to 
recover the estate from him.’’ See also, Dig., lib. 6, 
tit. 1, 1. 65; Pothier, Pand. lib. 6, tit. 1, n. 43; Pothier, 
De la Propriete, n. 343. While some of the courts 
have held that a purchaser at an irregular or void 
judicia: or execution sale is not subrogated to the 
rights of the judgment creditor (Richmond v. Mars- 
ton, 15 Ind. 136; Newtonv. Colt. 1 Ohio, 236), the 
weight of autaority is agaiast this position. McLaugh- 
lin v. Daniel, 8 Dana, 183; Bentley v. Long, 1 Strobh. 
Eq. 52; Howard v. North, 5 Tex. 316; Jackson v. 
Bowen, 7 Cow. 13. And this court has expressly held 
thatan irregular judicial saie made at the suit ofa 
mortgagee, even though no bar to the equity of 
redemption, passes to the purchaser at such sale all the 
rights of the mortgagee as such. Brobst v. Brock, 10 
Wall. 519. (Thelitigation of which this case forms a 
part has been before this court in various forms in the 
following cases: Ex parte Myra Clark Whitney, 15 Pet. 
404; Gaines v. Relf, 15 id. 9; Gaines v. Chew, 2 How. 
619; Patterson v. Gaines, 6 id. 550; Gaines v. Relf, 12 
id. 472; Gaines v. Hennan, 24 id. 553; Gaines v. New 
Orleans, 6 Wall. 642; Gaines v. De la Croix, 3 id. 719; 
Gaines v. New Orleans, 15 id. 624; Gaines v. Fuentes, 
92 U. 38.10.) Decree of U. 8S. Circ. Ct., Louisiana, so 
far as regards appellant Davis, reversed. Davis v. 
Gaines. Opinion by Woods, J. 

[Decided Dec. 12, 1881.] 
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DAMAGES — FOR BREACH OF CONTRACT BY CARRIER 
OF PASSENGER. — A passenger bought a ticket from one 
point to another on the line of a railroad and return. 
She went to the latter point, but when she started to 
return the conductor informed her, on entering the 
ear, that she could not return on that ticket; that if 
she did he would have to pay her fare. She thereupon 
left the train, and remained until the next train, on 
which she returned home without extracharge. She 
sued the railroad company. Held, that the suit was 
founded on a breach of contract, and actual damages 
only could be recovered; or if none, then nominal 
damages. Exemplary damages cannot be allowed for 
a breach of contract. Going v. Western Railroad Co. 
of Alabuma. Opinion by Crawford, J. 

MASTER AND SERVANT—NEGLIGENCE—WHAT NECES- 
SARY TO RENDER MASTER LIABLE FOR INJURY TO SERV- 
ANT — FELLOW-SERVANT. —(1) To entitle the widow 
of a servant to recover against a principal for the neg- 
ligence of a fellow-servant of that principal for the 
homicide of the husband, which resulted from such 
negligence, it must appear that the homicide amounted 
to a crime in said neglectful servant, either murder or 
manslaughter of some grade. A principal is not liable 
for the negligence of a fellow-servant in the same job, 
unless the principal himself was negligent in not using 
ordinary diligence in selecting the fellow-servant, or 
in retaining him after knowledge of incompetency or 
negligence. Nor will the bare fact that the servant 
afterward became negligent show — without more— 
negligence in the principal in selecting. One may 
waive the special contract and sue in tort for breach 
of duty, if there were such special contract, and the 
contract might warrant the competency and care of 
the fellow-servant, and be then invoked to change the 
legal principle on which the liability of the principal 





would turn out for the tort; but no special contract is 





set out in this declaration so as to vary that genenm 
legal principle. (2) A workman engaged in the sang 
job with two or three others, and having the directing 
of it, is not a general superintendent of a corporatin 
so as to bind it as such, but stands on the footing of, 
mere fellow-servant. McDonald v. Eagle & Phen 
Manufacturing Co. Opinion by Jackson, J. 


PARTNERSHIP — DEALINGS NOT CONSTITUTING ~ 
ESTOPPEL. — (1) If N. furnished money to P. to con 
duct business, and the latter yas to let him have goog 
at cost prices, and nothing was said as to interey 
or profits and losses, this would amount to a loan, anj 
would not constitute N.and P. partners. (2) If P. rep 
resented to S. that he was a partner to N. and so tol 
N. of such representations, and the latter acquiescej 
in them by silence or otherwise, N. would be liable a 
a partner, and his liability would date from the mak, 
ing such representations or the first credit given there 
under. Slade v. Etheridge. Opinion by Speer, J. 

TRIAL— TONE AND MANNER OF TRIAL JUDGE 5 
CHARGE TO JURY NOT EXCEPTIONABLE, — (1) An excep 
tion to the manner or tone of voice of the judge o 
the trial court in delivering his charge, is not review. 
abie by the appellate court, there being no way by 
which it can be reflected in the appellate court or it 
influence estimated. (2) It isnot always necessary tha 
the court should charge an equal amount on the theon 
of each side. Frequently one position may requir 
more elucidation than another. Rountree v. Gurr, 
Opinion by Speer, J. 
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FRAUDULENT CONVEYANCE — GRANTOR CANNO!? 
MAINTAIN ACTION TG SET ASIDE— ONE CLAIMING FOR 
TORT CREDITOR. — Actions were commenced agains 
W. for the unlawful saie of intoxicating liquors, in one 
of which recovery was had, and indictments wer 
pending against him for keeping a gambling-house ani 
a nuisance, and he was fined upon these. To avoid the 
claims against him for the unlawful sale of liquors W. 
conveyed his real estate to defendant. Held, that th 
conveyance was in fraud of creditors, and that evenif 
defendant had no knowledge of the fraud of W, 
equity would not set aside the conveyance upon the 
suitof W. Story’s Eq. Jur., §61; Stephens v. Hanon, 
26 Iowa, 458. The rule that a fraudulent purpose o 
the part of the grantor alone is not sufficient; tha 
there must be a like intent, or at least a knowledge of 
the fraudulent intent, traced to the grantee, which ij 
the rule where creditors seek to set aside a conveyant: 
as fraudulent, does not apply here. The ground upot 
which a fraudulent grantor is precluded from gainsay- 
ing the transaction, is that he comes into a court od 
justice with unclean hands, and seeking to take ad 
vantage of his own wrong. Some of the claims which 
the plaintiff sought to defeat by the transaction wer 
the claims of creditors within the meaning of the law. 
Whatever may be said as to the indictments, it appears 
to be settled beyond controversy that a person having 
a claim fora tort isacreditor. See Hillard v. McGee, 
4 Bibb, 165; Jackson v. Myers, 18 Johns. 425; Farns 
worth v. Bell, 5 Sneed, 531; Laryford v. Fly, 7 Humph 
585; Walradt v. Brown, 1 Gilmore, 397. If the intent 
was in part to evade fines upon criminal prosecutions, 
and also to evade the payment of any judgments 
which might thereafter be obtained in the civil at 
tions, the conveyance was wholly fraudulent. It can 
not be upheld in part and be avoided in part. Wéer. 
Day. Opinion by Rothrock, J. 


OFFICER—ONE DE FACTO CANNOT CLAIM EMOLI 
MENTS OF OFFICE. — An officer de facto (a sheriff) act 
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ing in good faith under aciaim of right te the office, 
held, not entitied to recover from his county the com- 
pensation provided by !aw for such services, to the 
exclusion of the oflicer de jure. The doctrines of the 
law applicable to officers de fucto donot extenafso far 
as to confer upon them all the rights and protection to 
whlch an officer de jwre is entitled, but they operate 
only for the protection of the public. They cannot be 
invoked to give him the emoluments of the office as 
against the officer de jure. Upon this point it was said 
in McCue v. County of Wapello, 53 Iowa, 60 (67): ‘‘It 
will be remembered that one exercising the power of 
an officer without lawful authority is regarded as an 
oflicer de facto, not for bis own protection or advant- 
age, but for the protection of the public and those who 
are doiug business with him. When his right to the 
possession of the office is to be determined he cannot 
be declared an officer de jure, on the ground that he 
has been an officer de fucto.’’ The right to the posses- 
sion of an office carries with it the right to emoluments 
pertaining to the place. When an officer seeks to re- 
cover these emoluments he nust show his right to the 
possession of the office. The rule is based upon the 
ground that the officer de jure, who has been ousted 
from his place by an intruder, has a property interest 
in the emo!uments of the office of which he cannot be 
deprived by one having no title thereto. This prop- 
erty right demands protection, and the officer de facto 
cannot recover emoluments to which the officer de jure 
isentitled. No such right intervenes when the acts 
of ade facto officer done in discharge of the duties 
of the office are considered. The rightsand protection 
of the public, and all persons transacting business with 
the officer, demand that such right be held valid. But 
when the question involving the emoluments of the 
office is considered, the rights of the officer de jure for- 
bid that the intruder be regarded as the officer. The 
case of a de facto otlicer is not unlike that of one in 
possession of land withoué right or title. He may, in 
many things, lawfully act as the owner of the realty; 
but he must account to the person holding the title for 
the rents and profits. Glascock v. Lyons, 20 Ind. 1; 
Comstock v. Grand Rapids, 40 Mich. 397; Riddle v. 
Bedford, 7S. & R. 386; People v. Dorsey, 28 Cal. 21; 
People v. Oulton, id. 44; Carroll v. Siebenthaler, 37 id. 
193; People v Weber, 86 Ill. 283; Mayfield v. Moore, 
53 id. 428; People v. Miller, 24 Mich. 458. McCue v. 
County of Wapello. Opinion by Beck, J. 


VOLUNTARY CONVEYANCE—IN CONTEMPLATION OF 
MARRIAGE, WHEN NOT FRAUDULENT. — B., a widower, 
in contemplation of marriage, conveyed to his children 
land owned by him, and four days afterward married 
his second wife, who had no knowledge of the convey- 
ance. He had other property, how much was not 
shown, and he made a will in favor of such wife. Held, 
that the law would not construe the conveyance to be 
made in fraud of the wife. It has been frequently 
held that secret and voluntary conveyances made by 
awoman in contemplation of marriage are liable to be 
set aside upon the husband’s application as a fraud 
upon his marital rights. Tucker v. Andrews, 13 Me. 
244; Jordon v. Black, Meigs (Tenn.), 142; Logan v. 
Simmons, 3 Ind. Eq. 487; Williams v. Carle, 2 Stockt. 
M3; Freeman v. Hartman, 45 Ill. 57; Carleton v. Earl 
of Dorset, 2 Vern. 17; St. George v. Wake, 1 Myl. & K. 
629. A corresponding rule as to fraud would doubtless 
apply to a husband who before marriage had made a 
secret transfer of his property which resulted in an 
injury to the wife. Leech v. Duvall, 8 Bush, 201; 
Gainor v. Gainor, 26 Iowa, 337; Schouler on Dom. Rel. 
1. But it is said that in all such cases the question 
is as to whether the evidence is sufficient to show 
fraud. Strathmore v Bowes, 1 Ves. Jr. 28. The se- 
crecy of the conveyance would not necessarily show 
fraud, Taylor v. Pugh, 1 Hare, 613. And in 2 Kent’s 





Com. 175, the author says: “If the settlement be upon 
the children of a former husband the settlement would 
be valid without notice;” citing King v. Colton, 2 P. 
Wms. 674; Jones v. Cole, 2 Bailey, Eq. 330. Hamilton 
v. Smith. Opinion by Adams, C. J. 

ee ee: 
MAINE SUPREME JUDICIAL COURT AB- 

STRACT. 
AUGUST, 1881.* 


MASTER AND SERVANT — CONTRACTOR NOT SERVANT. 
—A person who operated a shingie machine to manu- 
facture shingles by the thousand for the owners or 
lessees of a mill is a contractor, and not an employee 
or servant for whose acts the owners or lessees are 
liable under special statute forbidding the throwing of 
slabs or refuse into ariver by a mill owner or lessee or 
their employees. Stute of Maine v. Emerson. Opin- 
ion by Libbey, J. 

MUNICIPAL COKPORATION — NEGLIGENCE — DE- 
PRESSION IN SIDEWALK TO LIGHT BUILDING.—In an 
action for personal injaries received from an alleged 
defect in a way, the question whether there was 
such a defect as unlawfully impaired the reasonable 
safety of travellers is generally one of pure fact for the 
jury depending upon the special cireumstances of the 
particular case, but when the facts bearing upon the 
subject are unquestioned or are sustained by uncon- 
troverted testimony, their legal effect is a matter of 
law. A sidewalk on across street in a city,where there 
was comparatively little passing, was laid out by the 
city authorities, seven feet wide, the outside line be- 
ing within four and one-half inches of a block, and 
the whole space was bricked as though the side- 
walk extended to the block excepting in front 
of a basement window about nine feet wide, 
there was a depression in the brick walk eight 
and one-half inches in width from the window, and six 
and one-half inches in depth. Held, in an action for 
damages for personal injuries received from stepping 
into the depression described, while walking along the 
sidewalk in the day-time, in the absence of any testi- 
mony that such was an improper or unusual construc- 
tion for the necessary lighting and ventilating of the 
basement of buildings, that the depression was nota 
defect in the legal sense. See Todd v. Whitney, 27 
Me. 480; King v. Thompson, 87 Penn. St. 369; Cushing 
v. Boston, 124 Mass. 437. Withamy. City of Portland. 
Opinion by Virgin, J. 

—— LIABILITY OF FOR MONEY LENT CORPORATE 
OFFICERS — ESTOPPEL.—One who lends money upon 
the representations of town officers that it is required 
for municipal purposes, in order to recover against the 
town therefor, must prove the appropriation of the 
money lent to the discharge of lega! municipal debts, 
unless such officers were authorized by alegal vote of 
the town to effect the loan. Such appropriation of the 
money to the purposes stated must have been by some 
person who stood in such relation to the town as to 
render his act of itself effective as between the town 
and its creditor, to discharge the debt to which it was 
applied, or there must have been a ratification or ac- 
ceptance of such payment on the part of the town. 
Neither by corporate action nor by corporate inaction 
can atown knowingly retain the benefit of payments 
made by its agents in discharge of legal municipal 
debts, with moneys hired in its name without author- 
ity, and at the same time withdraw itself from liability 
for moneys so hired and used. Cases refered to Bossey 
v. Unity, 15 Me. 342; Parsons v. Monmouth, 70 id, 264; 
Billings v. Monmouth, 72 id. 264; Agawam Bank v. 
South Hadley, 128 Mass. 503. Belfort National Bank 
v. Inhabitants of Stockton. Opinion by Symonds, J. 





*To appear in 72 Maine Reports. 
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MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER, 1881. 


EVIDENCE —IN ACTION BY MERCHANT FOR FALSE 
ACCOUNT BY TRAVELLING SALESMAN — EXPENSES OF 
OTHER SALESMEN NOT COMPETENT. — Plaintiff em- 
ployed defendant as his travelling agent to make sales 
and collections for a salary and expenses borne. De- 
fendant continued in this employment from 1871 to 
1878. The course pursued by mutual acquiescence and 
assent was for the defendant to make trips occupying 
a few daysand on his return report a gross sum as 
paid for expenses and hand over the remainder. 
About the middle of 1875 the plaintiff informed him 
that his expenses were regarded as too large, and in 
the next year they footed up a little less. Plaintiffs 
did not call at any time fora revision of charges or 
suggest any suspicion against their integrity. In 1879, 
after the employment had ceased, this action was 
brought to recover what it was claimed that defend- 
ant had received from plaintiff by reason of being 
allowed fictitious additions to his expenses for moneys 
that he had not expended for travelling purposes. At 
the trial plaintiff proposed to show bya number of 
travelling men upon the route mentioned, what the 
expenses of travelling that route were for the different 
years involved and by merchants who had travellers, 
that the expenses were less than those charged by de- 
fendant. This evidence was not admitted. Held, no 
erzor. While the collateral facts are often relevant 
and proper it is necessary to regard their relation to 
the question to be settled. There must always be some 
known and ordinary connection between the facts 
proposed and the facts to be proved, and the former 
must have some fair tendency to establish the truth of 
the latter, and when the collateral facts consist of the 
conduct of strangers the Jaw usually applies the maxim 
of res inler alios acta, because there is no such general 
connection between such acts and the matters to be 
established as will justify an inference such as may 
properly be relied on in judicial investigations. But 
whether then foreign facts are or are not the acts of 
strangers, if they are incapable of affording any reason- 
able presumption or inference as to the final subject, 
they ought not to be admitted. They are likely to 
lead to multiplication of issues and to cause confusion 
and misjudgment. 1Greenl. on Ey., § 52; 1 Stark. 79, 
80, 81, 82; Stephens, art. 10. Illustrations of the doc- 
trine referred to are numerous. The following cita- 
tions are among them: Holcombe vy. Hewson, 2 
Campb. 391; Jackson v. Smith, 7 Cow. 717; Wilmot v. 
Richardson, 6 Duer, 328; Murray v. Smith, 1 Duer, 
412; Lewis v. Smith, 107 Mass. 334; Aldrich v. Inhabit- 
ants of Pelham, 1 Gray, 510; Collins v. Inhabitants of 
Dorchester, 6 Cush. 396; Lincoln v. Taunton Manu- 
facturing Co., 9 Allen, 181; Gouge v. Roberts, 53 N. Y. 
619; Lake v. Clark, 97 Mass. 346; Odiorne v. Mickley, 
2 Gall. 51-53; Brewster v. Dennis, 21 Pick. 237; Fur- 
neaux v. Hutchins, Cowper, 807. Linn v. Gilman. 
Opinion by Graves, J. 


NoTicE— OF TITLE TO REAL ESTATE BY POSSES- 
s10on.—Notice of title under an unrecorded deed may 
be implied from possession beld by the person having 
such deed. But in order that possession may have this 
etfect and supply the place of registration, it must be 
open, manifest and unequivocal, and be under the un- 
recorded conveyance, and not under or referable to 
some other condition or transaction. Its characteris- 
tics must be such as to indicate a right which would be 
in keeping with the import of the unrecorded convey- 
ance and not such as to lead to inference of right based 
or dependent on something different. Woodward v. 
Sartwell, 129 Mass. 210; Brown v. Volkening, 61 N. Y. 
76; Page v. Waring, 76 id. 463; Meacham v. 











Williams, 48 Penn. St. 241; McBane v. Wilson, 8 Pej fee8 
Rep. 734. Consequently when a husband living wit V8!0! 
his wife on premises belonging to her received ti ply u 
from her thereto and continued to occupy such prep confli 
ises inthe same manner, not recording the deed, helm See * 
that this was not sufficient notice of his title to th Dist. 
premises to asubsequent purchaser. Atwood v. Bea Dow 
Opinion by Graves, J. Pr 
WRI1 
NEW JERSEY SUPREME COURT AB. jour 
STRACT. judg 
JUNE TERM, 1881.* ey 
. —_ . by 5: 
ae jour! 
BouNDARY LINE—WHERE ESTABLISHED BY USAGE or fo 
Until reliable marks can be found to indicate whe cour’ 
the statutory boundary line between towns should} writt 
run, the safest guide will be the line as hitherto pra day 


tically adopted by the people in the locality. Thi day « 
practical location of a public boundary for a consid the o 
erable time has been held to establish it, though nol the t 
im accordance with that called for by the acts creating had 1 
it. Hanson v. Russell, 8 Foster, 111; Hamilton v. M from 
Neil, 13 Gratt. 389; Missouri v. lowa, 7 How. 660; Kell made 
logg v. Smith, 7 Cush. 375. A fortiori, where the lini yntil 
called for by the legislative acts cannot be traced, th cordi 
line as practically located will be presumed to be the upon 
true one. Freeholdersof Union v. Freeholders of Essex was 


Opinion by Van Syckel, J. Held 
BROKER— WHEN ENTITLED TO COMMISSION.— When —" 
a person desiring a loan makes an application in writ. e‘clo 
ing, upon which is an indorsemert authorizing a single ona 
broker to procure the loan, and the broker leaves copie - 
of such application with a number of persons, one of mad 
whom, induced by such application, without the be is 
broker’s knowledge lends the money, the broker is epee 
entitled to his commissions. Shepherd vy. Heddin,5 long, 
Dutch. 334; Vreeland v. Vellerlein, 4 Vroom, 247. Der- a I 
rickson v. Quimby. Opinion by Reed, J. The 
EMINENT DOMAIN — TELEGRAPH A PUBLIC USE-[ by 1 


IMPLIED RIGHT OF PUBLIC TO USE.—(1) The supple — to a 
ment of 1880 to the act in relation to telegraph com-#% whic 
panies, authorizing the condemnation of the right of orde 
way, is constitutional. The use contemplated by the gran 
supplement is a public and nota private use. Lum- writ 
bard vy. Stearns, 4 Cush. 60; Seuddeyv. Delaware Falls than 
Co., Saxe, 729. ‘‘Theterm ‘public use’ is flexible, and cour 
cannot be confined to public use known at the time of gran 
framing the Constitution. All improvements that Oct. 
may be made, if useful to the public, may be encour- Seev 
aged by the exercise of eminent domain. Any use of 

any thing which will satisfy a reasonable public de- Tr 
mand for facilities of travel, for transmission of intel STAC 
ligence or of commodities, would be a public use.” to be 
Mills, § 21; Coneord R. Co. v. Greely, 17 N. H. 47; !re 
New Orleans Tel. Co. vy. Southern Tel. Co., 53 Ala. 211. fj P™S' 


(2) Companies in accepting the benefits of this law, lay cout 
themselves under obligation to the public to permit the pe 
use of their lines by all persons, under reasonable regu- of G 
lations. This obligation upon a company need not be 
imposed in express words; it may rest upon implica- 
tion. Trenton, etc., Turnpike Co. v. American & Euro- 
pean Commercial News Co. Opinion by Van Syckel, J. 
shaniatenanpuinaiiniapits 
The 


CRIMINAL LAW. , 

\ 

PENSION AGENT — UNLAWFUL FEES — STATUTORY I 
CONSTRUCTION — REPEAL.—The act of June 20, 1878 (20 


St. 243), entitled ‘“‘An act relating to claim agents and y 

attorneysin pension cases,’’ does not impliedly repeal 

the provisions of Revised Statutes, section 5485, relating year 

to the offense of demanding, receiving, etc., unlawfal ence 
aa t 





*To appear in 14 Vroom’s | (431 N. J. Law ) Reports. 
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fees by claim agents in pension cases, and those pro- 
visions of Revised Statutes, section 5485, obtain and ap- 
ply to violations of the act of June 20, 1878. This is in 
conflict with United States v. Mason, 8 Fed. Rep. 412. 
See also, United States v. Connelly, 1 id. 779, U.S. 
Dist. Ct., Indiana, Oct. 21, 1881. United States v. 
Dowdell. Opinion by Gresham, J. (8 Fed. Rep. 881.) 


PRACTICE — ORDER BY TELEGRAPH — ORDER IN 
writine.—The lowa statute, after providing for an ad- 
journment of a court by theclerk in the absence of the 
judge, from day to day unti: the third day of the term, 
further proceeds thus: “‘If the judge does not appear 
by 5 o’clock of the third day the court shall stand ad- 
journed till the next regularterm. If the judge is sick 
or for. any other sufficient cause is unable to attend 
court at the regularly appointed time, he may, by a 
written order, direct an adjournment to a particular 
day therein specified, and the clerk shall on the first 
day of the term, or as soon thereafter as he receives 
the order, adjourn the court as therein directed.’” On 
the third day ofa term of court at which the judge 
had not been present the clerk received atelegram sent 
from another town to him, reading thus: ‘'I have 
made and sent youa written order adjourning court 
until to-morrow morning, 9 o’clock. Adjourn it ac- 
cordingly. E. E. Cooley, Judge.” The clerk there- 
upon adjourned court as directed. The written order 
was not received until too late to operate as an order. 
Held that the telegram was a sufficient compliance 
with the statute. An adjournment to the next day at 9 
o'clock was valid, and aconviction had on a trial on 
that day against the objection of the prisoner could 
not on that ground be assailed. Contracts may be 
made by telegram, even when it is required they must 
be in writing, and it has been said it makes no differ- 
ence if the writing is done with a steel pen an inch 
long, attached to an ordinary pen-holder, or whether 
the pen be a copper wire 1,000 miles long. Hopley v. 
Whipple, 48 N. H. 487; Trevor v. Wood, 36 N. Y. 307. 
The telegraphic operator was the agent of the judge and 
by means of the wire and instruments attached there- 
to and the operator, the judge wrote the telegram 
which was delivered to the clerk. It was a written 
order within the meaning of the statute. The tele- 
gram was nota mere notification to the clerk thata 
written order had been sent to him. It was more 
than this, forthe clerk was directed to adjourn the 
court to atime fixed and made certain by the tele- 
gram. It was therefore sufficient. Iowa Sup. Ct., 
Oct. 5, 1881. State of Iowa v. Hoimes. Opinion by 
Seevers, J. 


TRIAL — PRISONER MUST BE PRESENT AT EVERY 
sTAGE.—In a criminal case the prisoner has the right 
tobe present in person throughout the trial. There- 
fore for the judge to recharge the jury while the 
prisoner was absent and in confinement, although his 
counsel may have been present and kept silent, was 
error. Georgia Sup. Ct., Oct 18, 1881. Bonner v. Slate 
of Georgia. Opinion by Jackson, C. J. 


———_¢—__—__—. 


NEW BOOKS AND NEW EDITIONS. 


MAy on INSURANCE. 


The Law of Insurance, as applied to Fire, Life, Accident, 
Guarantee and other non-maritime risks. By John 
Wilder May. Second edition, revised and enlarged. 
Boston; Little, Brown & Co., 1882. Pp. xlix. 933. 

The 

first edition was issued in 1873. Within a few 
years we have observed an increased number of refer- 
ences to it in judicial opinions. The subject is so broad 
aa to have afforded scope for several treatises upon its 


we work has been slowly growing in favor. 





distinct branches, each nearly as large as the present. 
Yet Mr. May essays “to present within a moderate 
compass a complete summary of what is to be found of , 
importance in the reports printed in the English lan- 
guage upon the topics under consideration.” In this 
difficult undertaking he bas fairly succeeded. His 
comprehensive treatise answers the properend of all 
text books, the opinions of whose authors are not in 
themselves authoritative, namely, to direct the seeker 
to the authoritative sources. Mr. May evinces a talent 
for judicious selection and compression, and his work 
is not overloaded with citations. The present edition 
contains, however, some 2,000 new citations. He 
wisely treats as settled that which is settled, dismisses 
it with brevity, and expends his force on that which is 
novel, doubtful and unsettled. Asa general treatise 
it is perhaps the best. ‘The volume is well printed. 


BisHop ON CRIMINAL LAw. 
Commentaries on the Criminal Law. By Joel Prentiss 
Bishop. Seventh edition, revised and enlarged. Boston. 
Little, Brown & Co., 1882. 2 vols. pp. xlviii, 803; ix, 827. 


This isone of the dozen great American law books 
which need no commendation and are substantially 
above criticism. The sixth edition was issued in 1877. 
Mr. Bishop has re-written the chapters on Ea post 
facto laws, Ignorance and Mistake of Law and Fact, 
Protection to the Lower Animals, Domestic Relations, 
Relations other than Domestic (does he mean for- 
eign?), Battery, Disturbing Meetings, and has partly 
re-written several other chapters, and added one on 
authorities and their weight. Mr. Bishop makes a 
suggestion concerning text books in his preface, to 
which we shall refer elsewhere. He puts his table of 
cases cited at the end of the first volume, and his ana- 
lytical and general indexes at the end of the second. 
This isan arrangement which we do not like. The 
analytical index should be at the beginning of the 
work, and the table of cases cited should succeed it. 
Such is the general and better arrangement. The vol- 
umes are elegantly printed. 


Story ON AGENCY. 

Commentaries onthe Law of Agency as a Branch of Com- 
mercial and Maritime Jurisprudence, with occasional 
illustrations from the civil and foreign law. By Joseph 
Story, LL. D. Ninth edition, revised, with additions. By 
Charles P. Greenough. Boston; Little, Brown & Co., 
1882. Pp. xlvii, 674. 


Considering the great importance of this subject, it 
is surprising that so few works have been written upon 
it. Making due allowance for Story’s diffuseness of 
style, aud his over-fondness for resorting to the civil 
law, it is after all probable that no better practical 
work has been put forth on this branch of the law. In 
the present edition it seems to have undergone con- 
siderable changes. Some 1,400 additional cases have 
been cited; the text has been restored to Story’s last; 
his notes have also beeu substantially restored ; former, 
notes by editors have been revised, and new ones 
added. The book has ample indexes and is well 
printed. 


53D VERMONT REPORTS. 


This volume is of exceptional interest. We have 
published quite a number of the cases in full and many 
abstracts of others. There are cases included which 
were decided at the February term, 1881. Of late the 
reports of Michigan, Rhode Island, and Vermont have 
given more cases of general interest than any other 
reports. The new reporter of Vermont, Mr. Edwin F. 
Palmer, appears to excellent advantage in this his 
opening volume, His head notes are concise and clear, 
and he has appended to many of the cases pertinent 
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and convenient references to cases newand old. We 
have seldom found so meaty a volume of reports as 
this. 


24TH Hun’s REPORTS. 


The reporting of the Supreme Court decisions of this 
State, a work of great responsibility and importance, 
has always been well done by Mr. Marcus T. Hun, 
since his undertaking of the labor. Heis becoming a 
veteran in the ranks, and experience has added facility 
to the accuracy and clearness which he has always 
brought to the task. This series is unquestionably the 
most important of its class in this country. The 
variety and interest of the questions coming before the 
New York Supreme Court are unéqualled elsewhere. 
It is refreshing to contrast Mr. Hun’s admirable work 
with that of Barbour, so long the vexation of our own 
lawyers and the contempt of others. 

<iaainiapaesciliiiianaade 
NEW YORK COURT OF APPEALS DECISIONS. 
MHE following decisions were handed down, Tues- 
day, January 17, 1882. 

Judgment aflirmed with costs— Peyser v. Wendt; 
Suders v. Rasmus; Smith v. Lapham; The Kings 
County Fire Ins. Co. v. Stevens; The Buffalo & Johns- 
town R. R. Co. v. Clark; Same v. Gifford; The Univer- 
sal Life Ins. Co. v. Van Dyke; Richardson v. Draper; 
Miller v. Hallock; Adams v. Conover; Culver v. Rhodes, 
The Phenix Ins. Co. v. The Continental Ins. Co.; 
Spears v. The Mayor, etc.; Yates v. Burch ; Whitworth 
v. The Erie Railway Co.; The N.Y. C. & H. R. R. Co. 
v. The Standard Oil Co.; Barton v. The City of Syra- 
cuse; Graves v. White; Ryan vy. Wilson; Dusenbury v. 
Seeley; Mead v. Stratton, Hopkins v. Lane. Judg- 
ment affirmed — People v. O'Connell; The People ex 
rel. Vogler v. Walsh, police justice, and ano. — Judg- 
ment affirmed, without costs of this appeal to either 
party— Young v. Guy; Same v. Same. —— Judgment 
reversed and new trial granted, costs to abide event — 
Tabor v. Van Tassel; Rich v. The N. Y.C. & H. R. R. 
Co.; Foxhall v. Fletcher; Goillotel v. The Mayor, etc. 
Order of General Term affirmed and judgment 
absolute for respondent, on stipulation, with costs— 
Paine v. Upton; Furquhar, President, etc., v. Crowell; 
Bacon v. Schoonhoven. —— Order reversed as to appel- 
lant Pinckney, and the matter remitted to Special 
Term with instructions as stated in opinion— In re 
Pinckney v. Sherman, —— Order of General and Special 
Terms reversed and rehearing ordered, with costs to 
abide event — In re Upson to vacate, ete. —— Orders of 
General and Special Terms reversed and motion 
granted, with costs — Palmer v. Hussey. Judgments 
of the General and Special Terms reversed and com- 
plaint dismissed, without costs to either party — The 
Trustees of Columbia College of the City of New York 
v. Thachor. —— Order of General Term reversed and 
judgment of Special Term affirmed, with costs — The 
Western Transportation & Coal Co. of Michigan v. Kil- 
derhouse. Appeal from order granting attachment 
dismissed, and appeal from order denying motion to 
set aside service of summons affirmed, with one bill of 
costs— The Ailantic & Pacific Telegraph Co. v. The 
Baltimore & Ohio Railroad Co. Judgments of the 
General and Special Terms reversed and judgment 
given to the plaintiff with costs, unless the defendants, 
within twenty days after filing remittitur in court be- 
low, pay the costs and serve an answer to the com- 
plaint — Strusburgh v. The Mayor, etc. —— Order 

















affirmed without costs — McBratney v. The Rome, 
Watertown & Ogdensburg Railroad Co.—— Appeal dis- 
missed with costs— DuBois v. The City of Kingston. 
—- Motion denied, with costs— In the Matter of Rich- 
ard Beckwith, a lunatic. —— Motion for reargument 
denied, with $10 costs — Parrott v. Sawyer. 








NOTES. 
HE Criminal Law Magazine for January contains, 
leading article by Mr. Wharton, on Political 
Economy and Criminal Law. —— The Kentucky Law 
Journal for January contains the following brief lead. 
ing articles: Testimony of Parties in Criminal Prose. 
cutions, by Z. F. Smith, Jr.; Admission to the Bar, by 
W. J. Hendrick; Popular Sovereignty, by R. M. Keily; 
Divorce Laws, by R. H. Cunningham; The Wrongs of 
Married Women, by C. M. Harwood: Taxation for' 
Collegiate Purposes, by Alex. P. Humphrey. —— The 
Virginia Law Journal for December contains a leading 
article on Equitable Conversion and Reconversion.— 
A late number of the Burlington Free Press and Times 
contains an interesting sketch of the late Chief Justice 
Pierpoint, which we suppose to be from the pen of Mr, 
E. J. Phelps. The writer says. ‘‘ He was no case law. 
yer. With that sort of learning he did not attempt to 
keep pace, which consists only in triangulating from 
one case to another. He never travelled through a 
labyrinth of learning to absurd or unrighteous con- 
clusions. The logical application of established legal 
principies was his resource, as it was his peculiar 
strength in dealing with all questions, however difficult 
or complicated. Asa purely technical lawyer he did 
not greatly excel, but on the merits of a case he was 
rarely at fault. If wrong at all, it at least remained 
to be said, that if his views were not law, they ought 
to be.”” Thechief justice was educated at the famous 
Litchfield Law School, founded by Judge Gould. 





In Button v. Winslow, 53 Vt. 439, the defendant 
bought powder fora public celebration of the 4th of 
July, but neglected to state his agency as member of 
the executive committee. The court observed: ‘ Itis 
proper to ‘ make a great noise’ on such an anniversary; 
but it is also most proper that the man who buys the 
powder should pay for it, unless he avows an agency 
that fixes the liability on another. And this we think 
is strictly legal.” . 

The becoming mode of trying a case like that of Gui- 
teau is a question raising difficulties, some of which 
are peculiar to the practice of American courts of law, 
and others would be shared by English courts in simi- 
lar circumstances. In the United States a prisoner 
may have several counsel, each of whom will some- 
times take an independent line of defense if he think 
it to the common client’s interest; and this laxity of 
practice is, it seems, extended to the case where the 
prisoner is partly defended by counsel and partly by 
himself. In England, if a prisoner defends himself, 
he can only have counsel to advise him, or perhaps by 
a survival from the time when prisoners could have no 
counsel to argue points of law. Although, however, 
an English court would be free from the difficulty 
caused by the prisoner being also his own advocate, 
there would still be much embarrassment in dealing 
with a prisoner who is defended by counsel but whois 
alleged to be insane, and constantly interrupts the pro- 
ceedings. A prisoner charged with felony cannot be 
tried in his absence, and physical coercion can only be 
used to prevent an escape. If the judge fail to impress 
the prisoner with the necessity of proper behavior, the 
only resource would be to commit him for contempt, 
and adjourn the trial or discharge the jury. The juris 
prudence of neither country ought to necessitate 80 
circuitous and perhaps ineffective procedure, but the 
judge ought to have the power to remove the prisoner 
and proceed with the trial if be is of opinion that 
justice cannot be decorously administered in the pris 
oner’s presence. The possession of this power would 
go far to check extravagances. — London Law Journah 
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CURRENT TOPICS. 


BILL introduced by Mr. Davis has passed both 
houses of Congress for pensioning Mr. Justice 
Hunt. Mr. Hoar, and we believe another senator, 
spoke in severe terms of reprehension of the judge 
for holding on to his office and drawing his salary 
for three years after he ceased to discharge the 
duties, ‘We are glad the bill is likely to become a 
law, both for the sake of the judge and of the pub- 
lic. The judge was faithfui while in health and 
lus disability was not his fault, but he should have 
trusted the justice of the country, and not have 
crippied the court so 1ong. - Now the President 
must fili his place, and there is one man above all 
others entitled to and peculiarly fit for the post. 
That man is Judge Blatchford. Certainly there is 
no judge now living in this State who has performed 
somuch judicial labor, and none who has uniformly 
done better work. The pubiic are little aware how 
much they are indebted to this veteran and able 
magistrate. We therefore submit his name to the 
President, the profession, and the public, as the 
fittest for this place, subject of course to the com- 
pulsion of instantly withdrawing it if there are any 
more candidates in Ohio to be heard from. We 
have no idea that Secretary Folger has any desire 
for the post. 





We are sorry to be forced to qualify the word of 
praise we gave Mr. Scoville at his outset in the Gui- 
tau case. Few men can talk so long as Mr. Sco- 
ville is talking without saying something foolish; 
but few men have the capacity to say such foolish 
things as Mr. Scoville has been saying. His case 
must indeed be weak, when he can find nothing 
better to urge than that Grant,-Conkling and Arthur 
awe responsible for this crime by his ‘‘ poor insane 
dient.” This sort of twaddle will not commend 
Mr. Scoville or his client to the jury or the country. 
His personal attacks on the opposing counsel too 
have been in the worst taste. We strongly suspect 
that while he listens to Judge Porter’s reply he 
wishes he had left out that clever ornithological com- 
parison, and will conclude that the owl is properly 
tsteemed the emblem of wisdom, and that while he 
now scolds Mr. Davidge for bowing to the jury, he 
himself must bow to them in the end. Mr. Da- 
vidge too ought to be a little more choice of his 
epithets. New trials have been granted for an 
tbuse of the pubiic prosecutor’s license, and when 
he calls Guiteau a ‘‘ devil,” he should remember 
what Otheilo said to Iago: ‘‘If that thou be’st a 
devil, I cannot kill thee.” As for ‘* Corkiill,” we 
give him over. 


The press continue their diatribes on the disorder 
of the court. Mr. Grinnell, the editor of the Ameri- 
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can Law Review, has disabused us of the impression 
that the court-room has been disorderly. Undoubt- 
edly however there is less formality and dignity 
there than is customary among ourselves. While 
courts of justice are not conducted as mere exhibi- 
tions of deportment, we could wish that some of our 
courts had a little more dignity. We would not go 
quite so far as the Montreal newspaper that blames 
Judge Cox for wearing a Tweed suit on the bench, 
but there is a desirable distance between spectators 
and bar, and between bar and bench, that is not always 
preserved in this country. Beyond this, in Gui- 
teau’s case there has been a most indecent laxity in 
his treatment by the officers. He has been exhib- 
ited as a spectacle for the curious, and has been al- 


lowed unnecessary and injudicious privileges. He 
regards himself, and justly, as a sort of hon. He 


has been encouraged in disturbing the court and in- 
sulting the country. 


The prevailing inquiry now is, will the jury disa- 
gree? That, as Lord Dundreary observed, ‘‘is one 
of those things that no fellow can find out.” The 
air is full of hints at the probability of such an 
event. Nobody of course dreams of acquittal. If 
there should be a disagreement, the prisoner had 
better be transferred for trial to New Jersey —if he 
can be. But there are four tremendous facts, all 
disclosed in Guiteau’s own testimony, on which of 
course Judge Porter will dwell, and which ought to 
hang the wretch in an hour, namely: First, he knew 
the difference between right and wrong, because he 
struggled and prayed againsé the ‘‘inspiration; ” 
second, however potent the ‘‘inspiration,” it was 
not irresistible, because he twice refrained from 
killing the President when he had gone out to do 
so; third, he knew he was breaking the law and 
was in danger of summary mob violence, because 
he carefully, methodically and judiciously formed 
all his plans to protect himself; and jinally, he 
knew afterward that he had done wrong and that 
his pretended ‘‘inspiration” was a sham, because 
he felt remorse. If these four facts do not hang 
Guiteau then indeed ‘‘is hanging played out.” Any 
man can pretend to be inspired by God, can rush 
out and kill anybody he chooses, can testify to his 
inspiration, and without a particle of evidence to 
corroborate him, can go free. It wouid be a great 
satisfaction to us to be able to believe Guiteau irre- 
sponsible, but the evidence to the contrary 1s over- 
whelming. Indeed, a clearer case of responsibility 
was never shown in a court of justice. 


A correspondent in another column opens a de- 
batable question as to judges’ salaries. We agree 
with him about the impropriety of judges riding 
on free railway passes, but we do not see what that 
has to do with the question. We agree with him 
about the undesirableness of having a corrupt ju- 
diciary, but we do not see what that has to do with 
the question. We agree with him that there are a 
great many men, earning smaller incomes, who are 
as fit for judges as those now on the bench, but we 
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do not see what that has to do with the question. 
But we do not agree with him that it is wrong for 
the New York city judges to accept the salaries 
offered them, because Tweed fixed them —the sala- 
ries, we mean. The question is, are the judges paid 
enough or too much for the work they perform? 
We think they are paid too much in the city of 
New York and not too much elsewhere. Really we 
cannot see why the city judges are entitled to any 
larger salary than the country judges. We also 
think the Court of Appeals judges are fairly paid, 
but we cannot see why the Supreme Court judges 
are not entitled to as much. They work as hard, 
and their work is much more difficult. The idea 
however that judicial offices should be knocked 
down to the lowest bidder does not commend itself 
to the public sense of decency. The salaries should 
be fixed at a fair amount, considering the requisite 
talents and labor, without the slightest reference to 
the question whether the incumbents earned much 
or little at the bar, or whether there are as compe- 
tent men at the bar who would contract to do the 
work for something less. 


A St. Louis correspondent writes us: ‘‘ During 
the past four weeks five men have been hanged in 
this city for murder. The first execution occurred 
twenty days ago. From that day to this there has 
not been a single murder committed in St. Louis. 
But when last summer the Supreme Court judge 
snatched a murderer from the gallows after the 
Governor had refused to interfere, for a fortnight 
succeeding we had a murder almost every day. 
There seems to be a moral to be drawn from this, 
does there not?” We say yes; and the moral is, 
administer punishment, whatever it may be, prompt- 
ly, certainly, inexorably. The great obstacles in 
the way of punishment are public indifference and 
morbid sympathy. We dare say that if Guiteau is 
convicted some one will circulate a petition to have 
him pardoned or his sentence commuted.— Since 
the above was in type, Guiteau has been convicted, 
and already women and newspaper people have be- 
gun to talk about his not having had “fair play.” 


Mr. Manning has introduced in the National 
House of Representatives a bill to reorganize the 


Federal Supreme Court. His scheme substantially 
is to divide the court into three branches, to be 
severally composed of three judges, to be presided 
over respectively by the chief justice, and two 
assistant chief justices to be designated by the 
President; one branch for equity causes, another for 
common-law causes, and the other for admiralty and 
government causes; all to sit together for constitu- 
tional or treaty questions, and in causes brought by 
writ of error from the Supreme Court of any State; 
the business to be distributed by the chiefs; two 
justices to pronounce judgment in any branch, with- 
out right of review, but the whole court to grant a 
rehearing in their discretion; the whole court to sit 
at least once a month. This has always been our 
own idea for relief of the Supreme Court, but we 
believe that with it should be joined Mr. Maury’s 
scheme of an intermediate appellate court, sitting 








at Washington, in two branches. In most of the 
cases three judges are quite as good as nine — prob- 
ably better. When the nine are needed they can 
be had. Possibly, however, for the greater des. 
patch of business, it would be well to add one jus. 
tice to each branch. We feel sure it will come to 
this eventually in all our ultimate courts — a division 
of labor rather than a multiplication of courts. 


To the reasons which have been assigned for not 
devolving the bankrupt business, under a possible 
new bankrupt act, on the Federal judges, should be 
added one which we have never advanced, but 
which is perfectly conclusive. That is the consid- 
eration of geographical convenience. To compel 
creditors, witnesses and attorneys to seek the dis 
trict judge in the early and formal stages of the 
proceedings would be very oppressive and expen- 
sive. There should be, as formerly, such a distri- 
bution of officers to attend to these matters as would 
accommodate the public. Even under the old sys- 
tem it was sufficiently inconvenient and costly to 
employ counsel in the few necessary matters at the 
judge’s residence. If the preliminary proceed. 
ings were to be conducted there —say, for exam- 
ple, before Judge Wallace, at Syracuse, for the great 
northern district of New York,—it would be in- 
tolerable. Small creditors would lose their debts 
rather than prove or contest for them. The ex- 
penses of travel and counsel would consume every 
thing. Whatever Senator Ingall’s committee may 
give us, we earnestly hope they will give us bank- 
ruptcy commissioners in plenty, and at convenient 
points, 

————= _ 


NOTES OF CASES. 


M\UE decision in Oglesby v. Sigman, 58 Miss. 502, 

is a curiosity. A statute provided that ballots 
at public elections should be printed on a certain 
kind and size of paper, with a specified space ‘“be- 
tween each name” (meaning between the names, 
probably), ‘‘ without any device or mark by which 
one ticket may be known or distinguished from an- 
other, except the words at the head of the tickets,” 
‘**but this shall not prohibit the erasure, correction, 
or insertion of any name, by pencil mark or ink, 
upon the face of the ballot,” and that tickets differ- 
ing from this description should not be received or 
counted. The tickets in question (the electoral 
tickets at the late presidential election) conformed 
to these requirements except that on the face of the 
Republican tickets there appeared four printer’ 
rules or dashes between heading and names, and be- 
tween names. The court held that such tickets 
were within the prohibition. They said: ‘We 
think the effect of section 137 of the Code of 1880 
is to condemn as illegal, and not to be received o 
counted, every ballot which has on its back or face 
any device or mark, other than names of persons, 
by which one ballot may be distinguished from ar 
other. This statute does not condemn devices o 
marks on the outside of a ballot merely, but clearly 
embraces the face of the ballot as well. That is 
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apparent from the exception contained in it, and a 
device or mark on the face of the ballet is as much 
within what we suppose to have been the object of 
this provision as one on the outside or back of it. 
It is apparent from the provision that its object 1s 
not only to preserve secrecy as to what ballot an 
elector casts, which is the leading idea of statutes 
in some other States, which prohibit any device or 
mark on a ballot folded, which betrays the secret of 
the voter, but also to secure absolute uniformity as 
to the appearance of ballots, in order that intelli- 
gence may guide the electors in their selection, and 
not a mere device or mark by which ignorance may 
be captivated. The Legislature was trying to pre- 
vent multitudes from ‘being voted,’ and being 
guided by a mere device or mark by which they 
should distinguish the ballots they were to use in 
the process, without a knowledge of the names of 
persons for whom their ballots were being cast.” 
We think the human intellect would have to be 
racked to produce a more fantastically absurd rea- 
son for an enactment whose reason is perfectly ap- 
parent. The enactment was unquestionably ‘ntended 
to facilitate a secret ballot, and to prevent the pos- 
sibility of a fraudulent rejection of any ticket by 
the inspectors after a casual glance. There is grave 
doubt whether the prohibition of devices or marks 
was intended to extend to the face of the ticket. 
The idea that the absence of devices or marks was 
intended to secure the reading of the ticket and to 
operate as an ‘intelligence qualification” is com- 
pletely novel. An enactment that nobody should 
vote unless he can read would be much more to that 
purpose. Then the assumption that printers’ rules 
and dashes, the common slight ornaments of every 
printed ballot, are devices or marks ‘‘ by which one 
ticket may be known or distinguished from an- 
other” is equatly absurd. It involves the assump- 
tion that other tickets had no such devices and 
marks, and that they are of a distinguishing char- 
acter, both of which assumptions are manifestly un- 
founded. The court in another part of its opinion 
give the true reason of the enactment as follows: 
“Tt was well known that ballots are prepared be- 
forehand under the direction of political managers, 
and are distributed for use among electors; and it 
was further known that captivating marks and de- 
vices on ballots, appealing to ignorance and blind 
party zeal, were a favorite resort as an electioneer- 
ing device, deemed legitimate and freely practiced 
with much effect; and the purpose of section 137 
was to stop the pernicious practice, and to make the 
prohibition effective by prohibiting any mark or de- 
vice by which one ticket can be distinguished from 
another, and by rejecting any ballot in violation of 
its requirements.” This of course does away with 
the force of the former reasoning. Chalmers, C. J., 
took no part. 


In connection with the Zdwards case, post, p. 68, we 
may call attention to People ex rel. Stokes v. Warden 
of Prison, 66 N. Y. 342. The prisoner, having been 
convicted, got a new trial nine months afterward, 
lying in jail meanwhile. On the second trial he 








was sentenced to prison for four years. This im- 
prisonment commenced in November, 1873. In Feb- 
ruary, 1875, he brought habeas corpus for discharge, 
on the ground that he should be credited with the 
nine months passed in jail, and that this, with the 
time he had served, and the allowance he had earned 
for good conduct, filled out his term. The applica- 
tion was denied. The case of Sartain v. State, 10 
Tex. Ct. App. 651, is also somewhat analogous. The 
defendant was sentenced to one hour confinement in 
the penitentiary. A statute provided that terms of 
imprisonment should commence from the time of 
sentence. At the expiration of an hour, the defend- 
ant, not having been removed to the penitentiary, 
applied for discharge. Held, that he was not enti- 
tled to it. The court said that the ebvious con- 
struction of the statute is simply this — ‘‘that when 
a party is condemned to the penitentiary for any 
term of months or years he must be impnsoned in 
the penitentiary, but after he has reached and been 
actually confined in said penitentiary the term of 
his imprisonment may be estimated to begin from 
the date of the sentence.” 


The decision in the recent case, Cave v. Hastings, 
post, 70, seems open to criticism. The syllabus is as 
follows: ‘‘In an action for breach of a contract for the 
hire of a carriage for more than a year from the date of 
the agreement, at a specified sum per month, 1t was 
proved that the plaintiff agreed to let the carriage 
to the defendant; a memorandum of the terms of 
the agreement was signed by the plaintiff but not 
by the defendant. The defendant subsequently 
wrote a letter to the plaintiff desiring to terminate 
the agreement, in which he reéerred to ‘ our arrange- 
ment for the hire of your carriage,’ and ‘my monthly 
payment.’ There was no other arrangement between 
che parties to which the expressions of the defend- 
ant could have any reference except the agreement 
contained in the memorandum signed by the plaint¢ 
iff. Held, that the letter of the defendant was so 
connected by reference to the document containing 
the terms of the arrangement as to constitute it a 
note and memorandum of the contract signed by 
him within the fourth section of the Statute of 
Frauds.” No doubt all writings made in the 
formation of a* contract may be read together to 
effect the meeting of minds. But these papers must 
be intended as formative of a contract. Where a 
writing is not intended in that way, but is intended 
to express a rescission or a disagreement, how can 
it be read as part of the evidence of the making of 
the contract ? If A. on the first of the month, at 
New York, makes a certain proposal in writing to 
B., and B. on the third of thc month, at Philadel- 
phia, assents to it in writing, these two writings 
make the contract. But if B., on the-contrary, in- 
stead of assenting disagrees, there is no contract. 
In the principal case the defendant’s subsequent 
reference to a contract which had not been legally 
formed, and his expressed desire to rescind that in- 
choate contract, cannot be availed of to construct 
this original contract —so it seems to us. 
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November, 1881, 13 Rep. 43, an employee of a firm, 
whose lease was about to expire, obtained a lease 
of the premises with a view to carry on the same 
business. Held, that he should be enjoined from in- 
terfering with the possession of the employer. The 
court said: ‘*We understand it to be the duty of 
the employee to devote his entire acts, so far as his 
acts may affect the business of his employer, to the 
interests and service of the employer; that he can 
engage in no business detrimental to the business of 
the employer; and that he should in no case be per- 
mitted to do for his own benefit that which would 
have the effect of destroying the business to sustain 
and carry on which his services have been secured. 
An agent should not, any more than a trustee, 
adopt a course that will operate as an inducement 
to postpone the principal’s interest to his own. An 
agent or subagent who uses the information he has 
obtained in the course of his agency as a means of 
buying for himself, will be compelled to convey to 
the principal. 1 Lead. Cas. in Eq. 91. It may be 
said that Andrew was not the agent of plaintiffs so 
far as concerns the obtaining a renewal of the lease; 
that he was not charged with the duty of obtaining 
arenewal. It must however be said that he was, by 
virtue of his employment, charged with the duty of 
furthering their interests, and with the duty of not 
using the information obtained by him as their em- 
ployee to their detriment. It seems to us that if 
Andrew desired to engage in the same business as 
his employers, on his own account, a very plain and 
very proper course was open to him, namely, to 
state to them all the facts, and ask them to deter- 
mine whether they desired a renewal. By pursuing 
the course which he did, he gave to Hopkins an in- 
ducement not only not to give plaintiffs a renewal 
at a decreased rental, but also an inducement not to 
renew at the then rental; and he compelled plaint- 
iffs to have an unknown competitor who based his 
action upon knowledge acquired by him while in 
their employ. We do not think that this is equity 
or good conscience.” Sharpstein and McKinstry, 
JJ., dissented, and we do not wonder at it. 





PRESENCE OF OFFICER IN JURY- ROOM. 





HERE has been a singular and marked disagree- 
ment of recent authorities as to whether the 
presence of the officer, having charge of a jury, in 
their room during their deliberations, will avoid a 
verdict of guilty, in the absence of proof that the 
prisoner was prejudiced thereby. In the affirma- 
tive is State v. Snyder, 20 Kans. 306. There how- 
ever the officer had been a witness for the people on 
the trial of the prisoner. The court said: ‘We 
suppose it must be conceded that the continued 
presence of the officer in the jury-room during their 
deliberations was an irregularity; and the question 
is presented whether such conduct will render the 
verdict void and require it set aside, in the absence 
of all explanation of the reasons of the officer with 
the jury, and in the absence of all showing whether 





the accused was prejudiced. It was held in Stay 
v. Mulkins, 18 Kans. 16, that where the court allows 
the jury to separate and fails to admonish them a 
required by law, it will be presumed, in the absence 
of any thing to the contrary, that the rights of the 
defendant were prejudiced during said separation 
because of such failure, and the burden of proving 
that the rights of the defendant were not so preju- 
diced rests upon the prosecution. In Madden y, 
State, 1 Kans, 340, it was said: ‘It is of the utmost 
importance that triers who pass upon the lives and 
liberties of men should so act that no possible sus 
picion can attach to them of having been in a posi- 
tion where improper influences, prejudicial to the 
accused or in his favor, may have operated on ther 
minds. Where the opportunity for such influences 
is afforded, if the verdict 1s against the accused, he 
is entitled to the presumption that the irregularity 
has been prejudicial to him, and it is incumbent on 
the State to show that no such injury could have 
occurred by reason of the irregularity.’ 

‘In view of the law thus stated, and the provis 
ion of the Criminal Code, that the court shall grant 
a new trial ‘when the verdict has been decided by 
means other than a fair expression of opinion on the 
part of all the jurors,’ 1f the irregularity of the 
officer could have affected the rights of the prisoner 
injuriously, we are required to undo what was in- 
properly done. Can we say 1t is no harm for a bail. 
iff who has been produced on the part of the State 
im a criminal action to testify to material facts 
against an accused, to be with the jury in their de 
liberations? This certainly would be a very unsafe 
rule if answered in the affirmative. If the bailiff 
in this very case had been the prosecuting witness, 
John Hood, and he had acted as McGlothlin did, no 
argument would be needed to show the gross impro- 
priety of sanctioning such proceedings; and the fact 
that the bailiff only testified to a few material 
matters instead of many, as Hood did, lessens, per 
haps, the probabilities of improper influences being 
used toward the jury, but does not convince us that 
his presence might not have been prejudicial. The 
actual presence of the bailiff was not only unfair to 
free and private deliberation by the jury, but was 
aconstant menace to the jurors who might have 
wished to question the facts testified to by the wit 
ness. Would not his presence have been likely to 
have deterred discussion upon his own evidence, 
and thereby prevented a fair expressioz of opinion 
on the part of the jurors? The very fact that this 
witness gave evidence agsinst the prisoner at the 
instance of the prosecution might have induced the 
belief in the minds of some of the jurors that he 
believed the defendant guilty and was favorable to 
his conviction; and with this idea some of them 
might have hesitated to express themselves as freely 
in his presence as if allowed to consult and cor 
verse in his absence. The officer’s presence, to use 
the mildest language, under the circumstances was 
a restraint upon the deliberations of the jury, e 
tirely at variance with the seclusion and_ privacy 
which the wise provisions of the law attempt and 
intend to secure to its members when they have re. 
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tired to agree upon a verdict. Such restraint 
should not be imposed upon jurors. In this case 
there seems to be no excuse therefor, and no good 
reason given why it took place. We cannct be too 
strict in guarding trials by jury from improper 1n- 
fluences, and in compelling a rigid and vigilant ob- 
servance of all the provisions of the statutes tending 
to preserve the purity of such trials. The verdict 
when returned into court must command entire con- 
fidence. It must be secure from all improper bias, 
and even from the suspicion of improper bias. We 
are clearly of opinion that the law does not sanction 
a verdict surrounded with the opportunities for im- 
proper influences as this was.” 

The same doctrine was held in People v. Knapp, 
42 Mich. 267; S. C., 36 Am. Rep. 438. In this case 
it appeared that the officer did not converse with 
the jury. Cooley, J., said: ‘‘It is not claimed that 
the officer can with propriety be allowed to be 
within hearing when the jury are deliberating. 
Whetber he does or does not converse with them, 
his presence to some extent must operate as a re- 
straint upon their proper freedom of action and 
expression. When the jury retire from the pres- 
ence of the court, it is in order that they may have 
opportunity for private and confidential discussion, 
and the necessity for this is assumed in every case, 
and the jury sent out as of course, where they do 
not notify the court that it is not needful. The 
presence of a single other person in the room is an 
intrusion upon this privacy and confidence, and 
tends to defeat the purpose for which they are sent 
out. And if one may be present, why not several ? 
Why may not the officer bring in his friends to 
listen to what must often be interesting discussions, 
and then defend his conduct on proof that they did 
nothing but listen ? 

‘But the circumstances of particular cases may 
make it specially mischievous. In their private de- 
liberations the jury are likely to have occasion to 
comment with freedom upon the conduct and mo- 
tives of parties and witnesses, and to express views 
and beliefs that they could not express publicly 
without making bitter enemies. Now the law pro- 
vides no process for ascertaining whether the officer 
is indifferent and without prejudice or favor as be- 
tween the parties; and as it is admitted he has no 
business in the room, it may turn out that he goes 
there because of his bias, and in order that he may 
report to a friendly party what may have been said 
to his prejudice, or that he may protect him against 
unfavorable comment through the unwillingness of 
jurors to criticise freely the conduct and motives of 
one person in the presence of another who is his 
known friend. Or the officer may be present with 
asimilar purpose to protect a witness whose testi- 
mony was likely to be criticised and condemned by 
some of the jurors. Suppose some member of the 


officer’s family had given important evidence in the 
case; what reason can there be for expecting that 
this evidence would be freely canvassed and care- 
fully considered in his presence? But the case may 
touch him still more nearly: in criminal cases, 
especially, officers frequently become important wit- 





nesses; and no one can have had much to do with 
such trials without feeling that unusual care and 
caution is necessary in the examination and sifting 
of their evidence, in order to guard against a nat- 
ural tendency to allow the facts to be colored by 
their prepossessions, especially in the case of those 
they have themselves arrested or accused. If under 
such circumstances, the officer may be present when 
his own evidence is to receive its final sifting, the 
accused may well suspect he is tried and judged 
unfairly. Nor will it do to leave the case for sub- 
sequent investigation in order to ascertain whether 
the suspicion is well founded. The time of the 
court cannot be taken up with such inquiries; and 
if it could be, the result would not always remove 
the suspicion. The only proper and just course is 
to insist upon a rigorous observance of the proper 
practice, in order to prevent all occasion for injuri- 
ous suspicions. 

‘¢The public are concerned in this as well as the 
accused; and the public is also concerned in not 
having the deliberations of the jury reported for 
news-gatherers and scandal-mongers outside. Jurors 
are generally expected to keep their own counsel, 
because they have an interest in doing so; but the 
officer is under no corresponding restraint, and it is 
through him that what takes place in the jury-room 
is most likely to leak out. The courts should see 
to it, that as far as possible, an officer disposed to 
do this species of mischief is deprived of the op- 
portunity.” 

The contrary was held in Gainey v. People, 97 Ill. 
270; 8. C., 37 Am. Rep. 109, a capital case, in which 
the officer had been a witness for the people on a 
matter not controverted. The court distinguished 
the Kansas case, and said: ‘‘In such a case, it 
must be admitted there are reasons, of the most im- 
perative character, which forbid the presence of the 
officer during the deliberations of the jury. The 
probable effect of his presence, under such circum- 
stances, would be to prevent that free and inde- 
pendent discussion and consideration of his testi- 
mony which the ends of justice demand and the 
obligations of the jurors impose. And in any 
event, by reason of his official position and sup- 
posed superior knowledge with respect to the ques- 
tions in controversy, his presence would necessarily 
incline the more timid and inexperienced jurors to 
refrain from the expression of any views they might 
have on the subject of their verdict. 

‘In the case at bar, while it is true one of the 
bailiffs, who was present during a portion of the 
time the jury were considering of their verdict, was 
examined as a witness, yet it was only with refer- 
ence to the plat of the town—a matter about which 
there was no controversy, and consequently a mat- 
ter that could have provoked no discussion before 
the jury. 

‘‘In addition to this, it is shown, affirmatively, in 
this case, that nothing was said or done, by either 
of the bailiffs who waited on the jury, to influence 
or control their deliberations. 

‘‘The case of People v. Knapp is placed upon the 
broad ground, that the presence of an officer during 
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the deliberations of the jury is such an irregularity 
and invasion of the right of a trial by a jury as to 
absolutely vitiate the verdict in all cases, without 
regard to whether any improper influences were 
actually exerted over the jury or not. While we 
feel and frankly acknowledge the force of the rea- 
soning by which this conclusion is reached, we are 
unable to fully give it our sanction. 

‘* So far as the cases cited hold that it is improper 
for an officer of the court, or any one else not a 
juryman, and especially one who has been examined 
as a witness in the cause, upon controverted facts, 
to be present while the jury is deliberating upon 
the subject of their verdict, we give them our 
hearty approval. But we are unable to go to the 
length of saying, that if an impropriety of the 
kind, for any cause, happens to be committed, the 
verdict is thereby, in every case, necessarily vitiated, 
without regard to the conduct or motives of the 
officer or the effects of his presence upon the jury. 

‘*We prefer saying such a breach of duty on the 
part of the officer is a grave irregulanty, which 
will or will not have the effect of vitiating the ver- 
dict, depending upon the circumstances in each par- 
ticular case. Like most questions of that kind, 
which often arise in the course of a trial, we are of 
opinion it may be safely intrusted to the discretion 
of the court who tries the cause, and this court 
would not feel at liberty to interpose, except where 
it can see there has probably been an abuse of that 
discretion.” 

The like was held in Read v. Com., 22 Gratt. 924, 
where the officer was also the prosecuting witness. 

And finally the same doctrine was held in Crockett 
v. State, 52 Wis. 211, a capital case, where the offi- 
cer was permitted by the trial court to remain in the 
room, to attend to the fire and furnish water, but 
cautioned not to communicate the progress of the 
deliberations nor disclose the verdict. The court 
said: ‘‘But it is insisted by the learned counsel 
for the plaintiff in error, that the mere presence of 
the officer in the room while the jury were consid- 
ering of their verdict, affords a sufficient ground 
for granting a new trial. It is said the due admin- 
istration of justice requires that the utmost privacy 
should attend the deliberations of the jury; that it 
is often necessary for the jury to comment upon the 
testimony of witnesses, weigh their conflicting state- 
ments, and ascertain the real fact in issue; and that 
the presence of an officer whose friends may have 
been witnesses on the trial, will prevent that full 
interchange of views and free criticism in which 
the jury would indulge if left entirely alone. There 
is undoubtedly force in these observations. But 
still we must presume, in the absence of all show- 
ing to the contrary, that the officer was a proper 
person to take charge of the jury; that his presence 
in the room with them would not tend to embarrass 
their deliberations; and that he was entirely disin- 
terested as to the result of the trial.” ‘‘The lan- 


guage of his oath implies that the officer is to be 
near the jury so as to prevent any communication, 
orally or otherwise, from being made to them, and 
where he may know the state of their deliberations, 
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It is frequently the practice for him in this State t 
remain in the room with the jury, though of cours 
he should religiously refrain from taking any par 
in their conversation or discussions. But if th 
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officer is a proper person to take charge of a jury, at 
especially where as in this case the court direc (Con 
him to remain in the room with the jury, we cal 8 of 
see no valid objection to the practice. If in the this 
room with the jury he is in a much better positiog{ Cout 
to prevent any communication from being made to — 
them by third parties to influence their verdict, 7 Wa 
than if he were away out of their sight and hearing pear 
This must be obvious to any one reflecting a mo tion, 
ment upon the subject. The only doubt we have prese 
had upon this point arises from the recent decision . 
of the Supreme Court of Michigan in People y, . Th 
Knapp, 42 Mich. 267. In that case it was held that of w: 
if the officer in charge of the jury remain in thef occu 
room during the deliberations of such jury, thoughf publi 
he may do nothing but listen, and it does not appeagy 'T*- 
that a party has been prejudiced thereby, yet this “won 
will be a good ground for setting aside the verdict.§ the v 
We have examined with some care the opinion inf ents 
that case, and confess, while we have the highest for P' 
respect for the opinions of that able and enlight ine 
ened tribunal, we are unable to adopt its reasoning. grow! 
We do not care to make any further comment uponff espe: 
the decision than to say it is not satisfactory to ourf follov 
minds, and we decline to follow it.” cide 
Mr. Bishop says (1 Cr. Proc., § 998a): ‘In good a, 
practice he ought not to be in their rooms during gy 4 
their actual deliberations, though sometimes he 13,8 woul 
and his presence has not been deemed ground forff to det 
setting aside the verdict.” Citing People v. Har in ths 
tung, 4 Park. 256, 316; People v. Wilson, id. 619, ree 
632; State v. Caulfield, 23 La. Ann. 132; Com. y. follov 
Shields, 2 Bush, 81. These citations support Mz. actior 
3ishop’s statement; but we must agree with himg were 
and with the Michigan court that the practice inf i 14 
question is bad. ~ac 
selina sc 
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LIBEL OF VESSEL FOR DEATH BY NEGLI-§ intere 
GENCE. wrong 
on they 1 
UNITED STATES SUPREME COURT, JANUARY 9, 188. that h 
leat the p 
Ex PARTE GoRDON. oa 
A vessel is liable for pecuniary damages resulting from a loss We 
of life by collision caused by its fault and a Court of Ad 
miralty has jurisdiction to pass upon a claim for such Brow 
damages. = os 
— for a writ of prohibition, by Frederick § .oo4;, 
Gordon. The opinion states the case. 2P, I 
Waite, C.J. This is an application by the owner declin 
of the British steamer Leversons for a writ of prohibi- ff tained 
tion to restrain the District Court of the United States ff The E 
for the District of Maryland, sitting in admiralty, § dictio 
from proceeding further in a cause begun in that court § plorer, 
against his vessel to recover damages for the drowning and w 
of certain persons in consequence of a collision on the tion « 
Chesapeake bay between the steamer and the schooner § Bench 
David E. Wolf, caused by the fault of the steamer. sugges 
Section 688 of the Revised Statutes gives this court § Maca 
authority to “‘issue writs of prohibition to the Dis § ter, t 
trict Courts when proceeding in admiralty.” The writ J cause 
thus provided for is a common-law writ, which lies to mht 
urkis 


a Court of Admiralty only when that court is acting 
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in excess of, or is taking cognizance of matters not 
arising within its jurisdiction. 6 Bac. Abr. 587, tit., 
“ Prohibition,’ K. Its office isto prevent an unlawful 
assumption of jurisdiction. 

The judicial power of the United States extends to 
“all cases of admiralty and maritime jurisdiction” 
(Const., art. III, § 2}, and Congress, by section 563, sub. 
8, of the Revised Statutes, committed the exercise of 
this power in most cases primarily to the District 
Courts. Admiralty jurisdiction extends to maritime 
contracts and service, and tc torts or injuries of a civil 
nature, committed on navigable waters. The Belfast, 


rdict, 7 Wall. 637. The District Courts having the power to 
saring. hear and decide all cases arising under this jurisdic 
a mom tion, when a prohibition is applied for, the question 
- have presented is not whether a libellant can recover in the 
cision suit he has begun, but whether he can go into a Court 


of Admiralty to have his rights determined. 

The collision which caused the injury now complained 
of was certainly a subject of admiralty jurisdiction. It 
occurred ween Sat two vessels while navigating the 
public waters of the United States, and was a maritime 
tort. For damages to the vessels, or their cargoes, 
caused by the collision, a suit could unquestionably be 
maintained in the District Court of any district where 
the vessel should be found. The question in the pres- 
ent suit is whether the vessel is liable to the libellants 
for pecuniary damages resulting from a loss of life in 
the collision, and that, as we think, a Court of Admi- 
ralty may properly decide. The suit is for damages 
growing out of the collision. Having jurisdiction in 
respect to the collision, it would seem necessarily to 
follow that the court had jurisdiction to hear and de- 
cide what liability the vessel bad incurred thereby. 
Suppose the courts of common Jaw had never decided 
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1 good : Mees 
S, that an action could not be maintained at common law 
UrIDg® for damages caused by the death of a human being, 


he 13,8 would any one doubt the power of Courts of Admiralty 





1d for to determine whether such an action could be brought 
 Tar-@ in that jurisdiction? It is no doubt true that down to 
619 within a comparatively recent period the Courts of 
“ER Admiralty, both in England and in this country, have 
0m. ¥.@ followed the rule of the common law in respect to such 
t Mr.§ actions, and have decided that damages for such wrongs 
1 him§™ were not recoverable; but since Lord Campbell’s act 
ice ing in 1846 (9 and 10 Vict., ch. 95), it has been provided by 
statute in England, and in most of the States of the 

Union, that suits may be brought in the courts of com- 

mon law for the benefit of those having a pecuniary 

JGLI-§ interest in the life of one who has been killed by the 
wrongful act of another, to recover such damages as 

they may have sustained in consequence of the wrong 

, 18,8 that has been done, and we think it is clearly within 
the power of the Courts of Admiralty to determine 
whether this legislation has not wrought a correspond- 

ing change in the laws which govern their jurisdiction. 

’ - We have not overlooked the fact that in Smith v. 
- ae Brown, L. R., 6 Q. B. 729, decided in 1871, the Court of 
Queen’s Bench in England, evidently with some hesi- 

. tation, restrained the Court of Admiralty from pro- 
lerick F ceeding with such a suit; but in The Franconia, L. R, 
2P. D. 163, decided in 1877, Sir Robert Phillimore 

»wnerf™ declined to follow that case, and his action was sus- 
»hibi-@ tained in the Court of Appeal by a divided court. 
states} The English Court of Admiralty has asserted its juris- 
ralty, @ diction in The Guldfaxe, L. R., 2 A. & E. 825; The Ex- 
court § plorer, L. R., 3 A. & E. 289, and The Franconia, supra, 
vning aud we think this case is a proper one for the applica- 
n the tion of the rule followed by the Court of Queen’s 
yonet ¥ Bench in The Charkieh, L. R., 8 Q. B. 197, where the 


r. suggestion onan application fora prohibition was that 


court inacase of collision between Charkieh and the Beta- 
Dis @ tier, the Court of Admiralty had no jurisdiction, be- 
writ # cause the Charkieh was the property of the khedive of 
es tof Egypt, and was a ship of the Egyptian branch of the 


Turkish navy, carrying the Ottoman naval pennant, but 


cting 





Lord Chief Justice Cockburn, who participated in the 
decision of Smith v. Brown, said, after stating the 
claims that were made: ‘There therefore is a further 
question, whether or not a vessel belonging toa foreign 
potentate, but not used as a vessel of State, or a vessel 
of war, is entitled to the immunity which ships of war 
and ships used for the purposes of government, enjoy. 
This is a question peculiarly within the province of the 
Court of Admiralty to decide. Why are we to find 
that the Court of Admiralty cannot deal with it? If 
it entertains the suit, there is an appeal to the Judicial 
Committee of the Privy Council, a court of the highest 
authority. I feel disinclined to grant a rule for a pro- 
hibition in a case where the facts are in doubt, and the 
court whose jurisdiction is sought to be impeached is 
just as competent to determine the question as we are. 
* * * But both facts and the law are within the 
jurisdiction of the Court of Admiralty, and that court 
is perfectly competent to decidethem.” And Black- 
burn, J.: ‘It does seem to me that the Court of Ad- 
miralty has jurisdiction to determine the facts, and 
to decide whether international and maritime laws do 
allow the circumstances stated to be a defense to a 
claim against the Charkieh; and if that court be 
wrong, the Privy Council can set it right, and their 
decision would be final. Ido not see how it can be 
said that the Court of Admiralty is exceeding its juris- 
diction in entertaining the suit as a question of inter- 
pational law; and taking that view of it, I think the 
court ought not to be prohibited.” All the judges 
concurred in refusing the writ.” 

So here, the Court of Admiralty has jurisdiction of 
the vessel, and the subject-matter of the action, to 
wit, the collision. It is competent to try the facts, 
and as we think, to determine whether, since the com- 
mon-law courts in England, and toa large extent in 
the United States, are permitted to estimate the dam- 
ages which a particular person has sustained by the 
wrongful killing of another, the Courts of Admiralty 
may not do the same thing. If the District Court 
entertains such a suit, an appeal lies from its decree to 
the Circuit Court, and from there here, if the value of 
the matter in dispute is sufficient. Under these cir- 
cumstances it seems to us clear that the Admiralty 
Courts are competent to determine all the questions 
involved, and that we ought not to issue the prohibi- 
tion asked for. . 

The petition is consequently denied. 


Nore. —In Ex parte Detroit River Ferry Co., decided 
at the same time as the foregoing case, and in its mate- 
rial facts like it, the amount demanded in the libel was 
less than $5,000, and a writ of prohibition was asked. 
The writ was denied, Waite, C. J., saying: It matters 
not that the amount demanded in the libel is less than 
$5,000, and that consequently no appeal will lie to this 
court. An appeal will lie to the Circuit Court in favor 
of the libellant if he is defeated, and in favor of the 
respondent if the recovery exceeds fifty dollars. It is 
no grofind for relief by prohibition that provision has 
not been made for a review of the decision of the court 
of original jurisdiction, by appeal or otherwise. A 
prohibition cannot be made to perform the office of a 
proceeding for the correction of mere errors and 
irregularities. If there is jurisdiction, and no provis- 
ion for appeal or writ of error, the judgment of the 
trial court is the judgment of the court of last resort, 
and concludes the parties. It rests with Congress to 
decide whether a case shall be reviewed or not. 

The case Ex parte Hagar, also decided at the same 
time, was an application by the agent of the master, 
part owner and claimant of the British ship William 
Law, for a writ of prohibition to restrain the District 
Court of the District of Delaware, sitting in admiralty, 
from proceeding further in a suit pending in that court 
against the vessel to recover the half-pilotage, which ig 
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claimed to be due under the statutory regulations of 
Delaware, for refusing to accept the services of a pilot 
when tendered, outside of Cape Henlopen light-house, 
to conduct the ship to the Delaware breakwater, where 
she was bound for orders. The writ was denied, Waite, 
C. J., saying that it has long been settled that claims 
for pilutage fees are within the jurisdiction of the ad- 
miralty. Ex parte McNeil, 13 Wall. 236; Hobart v. 
Drogan, 10 Pet. 108. 


ESCAPED CONVICT—TERM OF IMPRISON- 
MENT. 
NEW JERSEY SUPREME COURT, JANUARY, 1882. 


Ex PARTE EpWarps. 


A convict, escaped and recaptured, cannot have credit for the 
time during which he was at large on the term of impris- 
onment for which he was sentenced. 


_— CORPUS. The opinion states the case. 


VAN SICKLEN, J. The return to the writ of habeus 
corpus shows that George W. Edwards was convicted 
in the Middlesex Oyer and Terminer of breaking and 
entering, and sentenced, December 27, 1871, to be con- 
fined in the State prison at hard labor for the term of 
ten years; that on the same day he was delivered into 
the custody of the keeper of the prison, and escaped 
therefrom on the 4th day of September, 1872; that he 
remained at large until January 9, 1880, when he was 
returned to the custody of the keeper, and has since 
been in confinement. If there had been no escape the 
defendant would have been in actual confinement for 
the full term of ten years on the 27th day of December, 
1881. The defendant insists that notwithstanding the 
fact that he was at large for more than seven years, he 
is entitled to his discharge as if he had served the full 
term of his sentence at hard labor. The question of 
law involved in the case is presented by demurrer to 
the sufficiency of the return to the writ of habeas cor- 
pus, and therefore the facts set out in the return must 
on this argument be considered as admitted. In the 
consideration of this question, which is a new one in 
this State, I have been greatly aided by the able dis- 
cussion of counsel. The case must be settled on com- 
mon-law principles, no statutory provision applicable 
to it existing in this State. 

The judgment of the law was that the prisoner 
should be committed to the State prison at hard labor 
for the term of ten years. That judgment has not 
been executed; it is in full force, unreserved and im- 
pending over the prisoner unless it has spent its force 
by mere lapse of time. Having been at large for over 
seven years, the prisoner has not been imprisoned at 
hard labor for the term of ten years at the expiration 
of that time from the rendition of sentence. He will 
not have borne the prescribed punishment until he has 
remained in custody after the expiration of tRat time 
for a period equal to that during which he has been at 
liberty. The essential part of the sentence is the pun- 
ishment, which is graduated according to the character 
of the crime, and is measured not with reference to 
the time at which it is to be borne, but by the extent 
and kind of punishment imposed. 

The terms of the judgment cannot be satisfied ex- 
cept by the service of the prisoner for the specified 
time at hard labor. The judgment of the law has 
hitherto been successfully resisted, and the punish- 
ment denounced against his offense evaded by the 
commission of a further crime by the prisoner, and 
unless the common law is impotent to command obedi- 
ence to its sentence, the prisoner must be restrained of 
his liberty until the full measure of the penalty of his 
crime has been submitted to. The right to impose 








sentence necessarily implies the right and power 
execute and enforce it, and if in this instance there; 
an inherent defect in the common law, the burde 
rests upon the prisoner to establish it. 

It is not a sufficient answer to say that the prisoy 
breach is punishable, for that is a distinct offense, fo 
which an appropriate punishment is provided. In thé 
absence of remedial legislation the prisoner could not, 
upon conviction of the escape, be adjudged, in punish. 
ment for it, to serve ont the remainder of the prior 
sentence. The punishment of the latter offense is no 
in fact or in contemplation of law an execution of the 
judgment of the law for the original crime; after the 
penalty for the prison breach was submitted ty, 
the original crime would still be unpunished. 

The provision in our Constitution that no persop 
shall be held to answer foracrime unless upon pre. 
sentment or indictment of a grand jury, is invoked iy 
aid of the relator, and it is insisted that he is entitled 
to the usual form of trial to determine whether he ha; 
been guilty of escaping. The provisiof in the organic 
law shields the citizen from trial and conviction for 
alleged crime except in the designated mode. If this 
were an attempt to convict Edwards of breaking jail 
the point would be well taken. The proceeding is not 
a trial for the original offense nor for the crime o 
escaping, and in virtue of it no adjudication can be 
made that he is guilty of prison breach, nor can any 
punishment be imposed upon him for such offense, 
The single question is whether he has been incarcerated 
for the term adjudged; whether he has served at hard 
labor for the requisite period. There can be no mor 
difficuity in determining this question of fact in the 
habeas corpus proceeding than there would be in estab- 
lishing the identity of the prisoner when after the 
escape he is recaptured before the time had run. 

In Rex v. O’ Key, 1 Levinez, 61, where the de 
fendants had been recaptured after conviction for trea- 
son and escape, it issaid: ‘* Whereupon they pleaded 
that they were not the persons, and issue was taken 
thereon, and a jury returned immediately to try it, 
which was done, and they were not permitted to chal- 
lenge peremptorily, for they are not now tried for 
treason but only of the identity of the person.”’ 

The English courts have found no obstacle in the 
way of executing a prisoner when he has escaped after 
sentence and remained at large beyond the time fixed 
for execution. 

In 1716 Charles Ratcliffe, after conviction and sen- 
tence to death for treason, escaped from prison and 
went to France. About thirty years afterward he was 
brought before the King’s Bench, when his identity 
was established and he was afterward beheaded. Rez 
v. Ratcliffe, 18 Howell’s St. Tr. 429; Rex v. Ratcliffe, 
1 Wilson, 150; Rex v. Harris, 1 Ld. Raym. 482. 

I have been unable to find a case in England where 
the precise question involved in this case has been 
raised, but no inference against the power of the Eng- 
lish courts to remand a prisoner until he has served his 
full term of imprisonment can arise from the fact that 
it does not appear to have been challenged. It does 
not appear that the time at which the punishment is 
undergone is any more of the essence of a sentence to 
imprisonment than it is of asentence to the death 
penalty. In the latter case the practice is unquestioned 
in this State, where the day fixed for the execution 
has passed, by reason of proceedings for review, the 
court will order execution of the former judgment. 
The ‘punishment is regarded as the substance of the 
judgment, which is not to be evaded because not un 
dergone at the time specified. 

Lord Hale says: ‘If a prisoner, for felony, be in jail 
and escape, and the jailor pursue after him, he may 
take him seven years after, though he were out of 
view.” Again, “If a felon escape out of the jail by 
negligence, thongh the jailor be fined for it, he may 
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retake the felon at any time after, for the felon shall 
not take advantage of his own wrong or of the jailor’s 
punishment.”’ 1 Hale’s P. C. 602; 1 Russell, 421. 

By an act passed in this State in 1881, a writ of error 
in all cases not capital operates as a stay of sentence. 
A writ of error will not lie until judgment is passed, 
and therefore if time is an essential part of the sen- 
tence, it is within the power of the criminal, by suing 
out a writ of error, to escape punishment for such part 
of the time as runs pending the determination of the 
writ. 

The view I have taken is supported by the adjudged 
cases in this country. 

In Cleek v. Commonwealth, 21 Gratt. 777, the defend- 
ant was sentenced to imprisonment for ten months, 
commencing July 13, 1870. He escaped September 21, 
1870, and was not apprehended until January 14. 1871. 
He sued out a writ of habeas corpus, but the court re- 
fused to discharge him, holding that he must bear the 
full measure of imprisonment imposed. 

In State v. Cockerham, 2 Ired. 204, the prisoner, in 
September, 1841, was sentenced to two months’ im- 
prisonment from and after the first day of November 
then next, but was not committed. At the spring 
term of 1842 the solicitor for the State moved that the 
defendant be taken into custody and the sentence car- 
ried into effect. The objection was raised that the 
time having elapsed for which the defendant was sen- 
tenced without any fault of his own, the court had no 
power to imprison him. The objection was overruled, 
and an order entered that the judgment be executed. 
On appeal the Supreme Court, in affirming the order, 
said ‘‘that the time at which a sentence shall be car- 
ried into execution forms no part of the judgment of 
the court. The judgment is the penalty of the law at 
declared by the court, while the direction with respecs 
to the time of carrying it into effect is in the nature 
of an award of execution.”’ 

The defendant in Ex parte Clifford, 29 Ind. 106, was 
sentenced September 13, 1862, to three years in State 
prison. January 9, 1863, he escaped and remained at 
large until April 4, 1867, at which time he was recap- 
tured. Being brought up on habeas corpus his dis- 
charge was refused. A statute of that State authorized 
the arrest of an escaped prisoner, and his detention 
until tried for the escape. The Supreme Court, on 
appeal, held that it did not require legislation to au- 
thorize recapture of an escaped prisoner, and his con- 
finement until he served out his full sentence; that 
the statute was not intended to change the common- 
law rule in regard to the capture of felons, but simply 
to authorize the further holding after the sentence of 
the law had been fulfilled, not evaded, until opportu- 
nity was given for prosecution for escape. 

The Massachusetts Supreme Court has taken the 
same view of the law in Dolan’s case, 1 Mass. 219, 
where the prisoner asked to be discharged on the 
ground that the term for which he was committed had 
expired by lapse of time, although the period of his 
actual imprisonment was less than that for which he 
was sentenced by reason of his escape and absence 
from custody for a year. 

The court, without reference to the statute law, de- 
clared that the sentence of the law is to be satisfied 
only by the actual suffering of the imprisonment im- 
posed, unless remitted by death or some legal author- 
ity, that expiration of time without imprisonment was 
in no sense an execution of sentence. 

Hallan v. Hopkins, 21 Kans. 638, is a well-considered 
case. There the prisoner was sentenced to the peni- 
tentiary for the period of three years from the 19th 
day of September, 1874, and the next day after tho 
sentence, and before his incarceration in the peniten- 
tiary, he escaped from custody, and was not rearrested 
until May, 1878, when he was taken to prison under the 
original sentence. The defendant having sued out a 








writ of habeas corpus to test the legality of his deten- 
tion, was remanded to custody to undergo imprison- 
ment for the full time for which he had been sentenced. 
The Supreme Court said that the amount of punish- 
ment prescribed inhered in the sentence and was the 
essential part of it, while the time at which it was to 
be undergone was comparatively immaterial, and that 
expiration of time without imprisonment was in no 
sense an execution of sentence. 

Gross v. Rice, 71 Me. 241, is not in conflict with the 
cases which have been cited. There astatute providing 
that a prisoner should not be discharged from State 
prison until he had remained the full term for which 
he was sentenced, excluding the time he was kept in 
solitary confinement for violating the prison rules, was 
held to be unconstitutional on the ground that it de- 
prived him of liberty without due process of law. The 
distinction is apparent; this was an attempt to impose 
additional punishment upon the prisoner for alleged 
misconduct without a formal accusation, or trial, or 
sentence of any court. It was clearly contrary to 
foundation principles to vest a power so arbitrary in 
the warden of the prison. The court in giving judg- 
ment adverted to the Dolan case, and said it was gov- 
erned by a different principle. 

An act passed in this State in 1881 (p. 13), which ap- 
plies only to future escapes, provides that ths person 
escaping may, on recapture, be required to scive out 
the whole term for which he was sentenced, without 
deducting the time he shall have been at large, and 
that the record kept by the warden of the prison shall 
be prima facie evidence of the time of escape and 
return. 

As to the mode of proof this legislation is remedial, 
but I agree with the view of other courts in cases 
cited, that in other respects it is merely declaratory of 
the common law. That such has been the understand- 
ing of the framers of our statute law concerning 
crimes may be inferred from the fact, that the longest 
term of imprisonment that can, under our statute, be 
imposed for breaking prison, is three years. The crime 
by which the prisoner evaded seven years of service at 
hard labor is punishable by only three years of such 
service. Thus, if his contention is right, he becomes 
favored in the law by the commission of a second 
crime, and is by reason thereof subject to four years 
less of penal servitude than he would have been if 
guilty of the first offense only. 

No stable support can be found, in reasoning upon 
general principles, for a rule attended by such conse- 
quences, and I have been unable tofind authority for 
it in the adjudged cases. 

The facts set out in the return show that the prisoner 
is lawfully held in custody. The demurrer is over- 
ruled with leave to the prisoner to contest the truth of 
the return if he desires to do so. 

———__+>__—_——— 


INNOCENT VENDOR NOT LIABLE IN TORT 
FOR FRAUD OF AGENT. 


NEW JERSEY SUPREME COURT, JUNE TERM, 1881. 


KeEennepy v. McKay. 

An innocent vendor cannot be sued in tort for the fraud of his 
agent in effecting a sale. In such a case the vendee may 
rescind the contract and reclaim the money paid, and if 
not repaid may sue the vendor in assumpsit for it, or he 
may sue the agent for the deceit, 


CTION in tort for fraud. On rule to show cause 
why a new trial should not be granted. 

G. Collins, for the rule. 

Scudder & Vredenburg, contra. 





* To appear in 14 Vroom’s (42 N. J. Law) Reports. 
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Beastey, C J. This is a suit bottomed on an‘alleged 
fraud committed by the defendants in the sale of forty 
shares of the stock of the State Insurance Company to 
the plaintiff. The supposed deceit consisted in un- 
founded representations as to the financial condition of 
that company. The stock at the time of the salo was 
standing on the corporate books in the name of the 
defendant McKay, and the sale was effected by the two 
other defendants, and who, if the plaintiff's testimony 
was to be credited, made the statements which the 
jury has found were fraudulent. Halliard, one of the 
defendants, permitted judgment by default to be taken 
against him and the verdict has implicated all of the 
three defendants in the deceit of the transaction. 

But this finding, so far as Mr. McKay is concerned, 
seems to me not to be justified by the evidence. 1 
have altogether failed to find any testimony that con- 
nects him in respect to any material particular with 
this affair. It is quite conclusively shown that the 
stock in question was put on the books of the corpora- 
tion in the name of Mr. McKay without his knowledge 
or consent. Halliard, the president of the insurance 
company. had purchased these shares with sundry 
others with the moneys of the company, and wishing 
to keep them outstanding, had resorted to the device 
of transferring them to the name of Mr. McKay with- 
out asking his consent or apprising him of the step 
thus unwarrantably taken. This was the situation 
when the sale in question was made by Halliard and 
Read, the latter then being the secretary of the insur- 
ance company. Both Reid and McKay testify that to the 
time of this event the latter had no intimation from 
any source that he was the colorable owner of this 
stock, and that he had no knowledge whatever that 
the plaintiff was minded to become a purchaser of any 
part of the stock of this corporation. If it be true 
therefore that Halliard and Read, in selling this pro- 
perty to the plaintiff, represented it as McKay's stock, 
and witha fraudulent intent made false statements 
touching the financial condition of the company, such 
misconduct could not affect the defendant McKay. In 
the presence of this direct evidence, the circumstances 
relied on to connect him with the ownership of this 
stock or its sule are of too uncertain animport to have 
any controlling effect. They do not raise in my mind 
even a suspicion that he was implicated inthis matter. 

But even if we were to assume that this stock was in 
reality the property of McKay, and that Halliard and 
Reid were his agents to make sale of it, still it is not 
apparent on what legal theory this present action 
could be sustained. To support this suit against 
McKay fraud must be imputable to him, and the case 
is entirely destitute of all testimony tending to show 
that he authorized or was privy to the utterance of 
the false representations in question. On the ground 
thus assumed, then, the case would be that of a sale 
made by fraud-doing agents in behalf of an innocent 
vendor. Whatever uncertainty may at one time have 
prevailed in regard tothe legalincidents of such a 
position, such uncertainty no longer exists, and the 
rights, under the given circumstances, of both vendor 
and vendee, have been plainly defined, and as I think, 
firmly settled by recent judicial decisions. In the 
light of such authorities it is clear that an innocent 
vendor cannot be sued in tort forthe fraud of his 
agent in effecting a sale. In such a juncture the 
aggrieved vendee has at law twoand only two rem- 
edies; the first being a rescission of the contract of 
sale and a reclamation of the money paid by him from 
the vendors, or a suit against the agent founded on 
the deceit. But in such a posture of affairs a suit 
based on the fraud will not lie against the innocent 
vendor on account of the deceit practiced without his 
authority or knowledge by h.s agent. If the situation 
is such that the vendee can make complete restitution 
so as to put the vendor in the condition with respect 






tothe property sold that he was in at the time of the 
sale, he has the right to rescind such contract of sale 
andif the vendor, on atender to that effect, refusg 
toreturn the money received in the transaction, a suit 
will lie for such money, but such refusal on the partot 
the vendor will not make hima party to the origina 
wrong so that he can be sued forthe deceit. This js 
the doctrine declared with much clearness and forte 
by Barons Bramwell and Martin in the case of Udelly, 
Atherton, 7 H. & N.172, and their views on this sub- 
ject were concurred in and the principle propounded 
by them adopted and enforced by the House of Lord 
in Western Bank of Scotland v. Addie, L. R., 1Se. App, 
146. In this latter case the action was against the 
baak for deceit, which was alleged to consist in cer. 
tain fraudulent representations, charged to have been 
made on a sale of stuck to the plaintiff by the director 
of such corporation as itsagents. Lord Chelmsford iy 
giving his views said: ‘‘The distinction to be drawn 
from the authorities and which is sanctioned by sound 
principle, appears to be this: Where a person has 
been drawn into a contract to purchase shares belong. 
ing to a company, by fraudulent misrepresentations 
of the directors, and suit is brought in the name of the 
company to seek to enforce that contract, or the per- 
son who has been deceived institutes a suit against the 
company to rescind the contract on the ground of fraud, 
the misrepresentations are imputable to the company, 
and the purchaser cannot be held to his contract 
because the company cannot retain any benefit which 
they have obtained through the fraud of their agents, 
But if the person who hasbeen induced to purchase 
shares by the fraud of the directors instead of seeking 
to set aside the contract prefers to bring an action of 
damages for the deceit, such an action cannot be sus- 
tained against the company but only against the 
directors personally.’’ Lord Cranworth, in his opinion, 
puts himself on the same ground and says: * A person 
defrauded by the directors, if the subsequent acts and 
dealings of the parties have been such as to leave him 
no remedy but anaction for the fraud, must seek his 
remedy against the directors personally.” It is 
obvious that the doctrine embodied in this decision, 
which is of so great weight as to be almost entitled to 
stand as authoritative in this court, if applied to the 
present case will have the effect of taking from the 
plaintiff's suit, so far as it relates to Mr. McKay, every 
semblance cf a foundation. By bringing his action in 
its present form the plaintiff has given up all idea of a 
rescission of the contract of sale, and the consequence 
is that according to the doctrine of the cases cited, he 
must connect this last named defendant with the fraud 
by which the sale was affected if he would obtain a 
judgment against him. But in this he has altogether 
failed. 



























The rule should be made absolute. 


—_—_>_______ 


MEMORANDUM OF CONTRACT CONTAINED 
IN LETTERS. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JUNE 3, 1881. 


CAVE vy. Hastrnes, 45 L. T. Rep. (N. S.) 348. 


In an action for breach of a contract for the hire of a carriage 
for more thana year from the date of the agreement, ata 
specified sum per month, it was proved that the plaintiff 
agreed to let the carriage to the defendant; a memoran- 
dum of the terms of the agreement was signed by the 
plaintiff but not by the defendant. The defendant subse- 
quently wrote a letter to the plaintiff desiring to terminate 
the agreement, in which he referred to * our arrangement 
for the hire of your carriage,”’ and “ my monthly pay- 
ment.” There was no other arrangement between the 





parties to which the expressions of the defendant could 
have any reference except the agreement contained in the 
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memorandum signed by the plaintiff. Held, that the let- 
ter of the defendant was so connected by reference to the 
document containing the terms of the arrangement as to 
constitute it a note and memorandum of the contract 
signed by him within the fourth section of the statute of 
frauds. 


NY HIS was an action for damages for breach of an 
agreement to hire a carriage fora year, from the 
Ist January, 1880. 

By his statement of defense the defendant alleged 
(inter alia) that if there had been an agreement there 
was no written note or memorandum of it signed by 
him so as to be within section 4 of the statute of 
frauds. 

At the trial before Lopes, J., it was proved that the 
terms of the agreement actually made (and sued on) 
were contained in a memorandum dated 1st December, 
1879, and signed by the plaintiff (but not by the de- 
fendant), which was as follows: ‘‘I hereby agree to 
provide you with a Victoria (selected), horse, harness 
and coachman, to your satisfaction, for one year from 
lst January, 1880, for the sum of 181. 10s. a month; 
occasionally, in wet weather, the use of a brougham.”’ 

A carriage was supplied by the plaintiff in accord- 
ance with the terms of the agreement, and the defend- 
ant used it for six weeks, and then refused to keep it 
any longer. 

On the 11th February, 1880, the defendant wrote the 
following letter to the plaintiff (and this was the only 
document signed by the defendant), which was as fol- 
lows: ‘* You no doubt remember that it was agreed at 
our interview on the 28th January, that our arrange- 
ment as to the hiring of your carriage was at an end, 
and that you were not to send to me after the end of 
thismonth. I now find that I can dispense with your 
services after this week, and shall be glad to know 
what deduction you feel inclined to make from my 
monthly payment if I agree to give you your carriage 
on Saturday next.” 

The defendant admitted that he did refer in this let- 
ter to the arrangement, the terms of which were con- 
tained in the memorandum of the Ist December, 1879, 
and it was proved that there was no other arrangement 
with reference to the hire of a carriage entered into 
between the parties. 

The jury found that the agreement was not re- 
scinded, and assessed the damages at 25]. The learned 
judge did not give judgment, and the case was set 
down for motion by the plaintiff. 


Fretp, J. This was an action tried before Lopes, J., 
who did not give judgment; and the question argued 
before us on motion for judgment was whether there 
was a sufficient memorandum in writing signed by the 
defendant of the agreement sued upon, within the 4th 
section of the statute of frauds. It is clear that there 
was an agreement in fact made between the plaintiff 
and the defendant on the Ist December, 1879, for the 
hire by the defendant of acarriage for a year from 
the Ist January, 1880, upon the terms contained in the 
Memorandum of the Ist December, 1879, which was 
signed by the plaintiff. The plaintiff supplied a car- 
riage in accordance with the agreement, but an inter- 
view which took place between the plaintiff and the 
defendant on the 28th January, 1880, resulted in the 
letter which the latter wrote on the llth February, in 
which he refers to ‘* our arrangement as to the hiring of 
your carriage,” and to ‘*my monthly payment.”’ There 
is abundant evidence that there was an agreement 
which was not rescinded; but the defendant now con- 
teuds that he is not liable because he signed no memo- 
randum in writing of the contract. It has however 
been long settled that the whole of the agreement need 
hot appear on one document, but the agreement may 
be made out from several documents. The only docu- 
ment signed in this case by the defendant was the let- 








ter of the 11th February, which does not in itself 
contain the terms of the contract. In Dobell v. Hutch- 
inson, 3 Ad. & E. 355, Lord Deuman states the law on 
this subject to be as follows: ‘*The cases on this sub- 
ject are not at first sight uniform; but on examination 
it will be found that they establish this principle, that 
when a contract or note exists which binds one party, 
any subsequent note in writing signed by the other is 
sufficient to bind him, provided it either contains in 
itself the terms of the contract, or refers to any writ- 
ing which contains them.’’ This letter in question 
refers to “ our arrangement.’’ Mr. Gully in his argu- 
ment contended that that might refer to some other 
and different parol arrangement; but it seems to us 
that this reference to the former document is suffi- 
cient, in accordance with the principle taid down in 
Ridgway v. Horton, ubi sup., where ‘“instructions”’ 
were referred to, and it was held that parol evidence 
might be given to identify the instructions referred to 
with certain instructions in writing. This principle 
was applied in Baumann v. James, 16 L. T. Rep. (N. 
S.) 165, and carried stili further in Long v. Millar, 41 
id. 306, in which Bramwell, L. J., says: ‘* The first 
question to be considered is whether there is a contract 
valid according to the provisions of the statute of 
frauds, section 4. I think that there is sufficient 
memorandum. The plaintiff has signed a document 
containing all the terms necessary to constitute a bind- 
ing agreement, so that if he committed a breach of it 
he would be liable to an action for damages, or toa 
suit for specific performance. But the point to be 
established by the plaintiff is that the defendant has 
bound himself, and a receipt was put in evidence signed 
by him, and containing the name of the plaintiff, the 
amount of the deposit, and some description of the 
land sold. The receipt also uses the word ‘ purchase,’ 
which must mean an agreement to purchase, and it 
becomes apparent that the agreement alluded to is the 
agreement signed by the plaintiff, so soon as the two 
documents are placed side by side. The agreement 
referred to may be identified by parol evidence.” He 
then goes on to add, ‘I may further illustrate my view 
by putting, the following case: Suppose that A. writes 
to B. saying that he will give 1,000/. for B.’s estate, and 
at the same time states the terms in detail, and sup- 
pose that B. simply writes back in return, ‘I accept 
your offer.’ In that case there may bean identification 
of the documents by parol evidence, and it may be 
shown that the offer alluded to by B. is that made by 
A. without infringing the statute of frauds, section 4, 
which requires a note or memorandum in writing.’’ 
Under the circumstances of this case we think that 
the two documents of the 11th February and the Ist 
December are connected. We may exclude the evi- 
dence of the defendant as to what was passing in his 
mind when he wrote the letter, for it is clear on the 
evidence that there was no other arrangement between 
the parties other than this particular one. We theree 
fore hold that the defendant’s letter isso connected 
with the former letter of the plaintiff as to make it 
a note anda memorandum of the contract signed by 
the defendant, so rendering him liable to fulfill the 
contract. For these reasous our judgment must be 
for the plaintiff. 
Judgment for plaintiff. 
emeinnelicanzants 


NEW YORK COURT OF APPEALS ABSTRACT. 


BANKRUPTCY — DEBT CREATED BY FRAUD NOT 
DISCHARGED — FRAUD NEED NOT BE PLEADED.—(1) 
The provision of the bankruptcy act of 1867 (U.S, R. 
S., $5117) that “no debt created by the fraud of the 
bankrupt shall be discharged by proceedings in bank- 
ruptcy,’’ applies to proceedings for discharge by com- 
position between the bankrupt and his creditors 
under the act of 1874. Wilmot v. Mudge, 103 U.S, 
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217. (2) Inthis action, which was upon two promissory 
notes given by the defendant, the answer was a dis- 
charge in bankruptcy. To avoid the effect of this dis- 
charge, plaintiff on the trial gave evidence tending to 
show that his debt was created by the fraud of the 
bankrupt, and the trial judge charged the jury that if 
they found that the debt was so created the discharge 
was no bar to the action. Held, no error. To have the 
benefit of the provision of the bankruptcy act mention- 
ed, plaintiff need not base his course of action on the 
fraud, but might do soupon the notes, [making no allu- 
sion to the fraud in thecomplaint. It was needful only 
for him to prove it, not as part of his cause of action but 
asan answer to the affirmative defense of discharge in 
bankruptcy set up. This he could do without any 
reply to the defense set up. To avoid surprise the 
defendant could have moved for an order requiring a 
reply (Code Civ. Pro., § 576) to the new matter. But in 
this case proof of the fraud was an answer to the 
bankruptcy discharge, the plaintiff having taken no 
part in the composition proceedings. Judgment 
affirmed. <Argall v. Jucobs. Opinion by Earl, J. 
[Decided Nov. 22, 1881.] 


EQUITABLE ACTION — BY VENDOR TO COMPEL PAY- 
MENT OF MORTGAGE BY VENDEE ASSUMING IT, NOT 
MAINTAINABLE.— Plaintiff purchased premises in New 
York, giving to L., one of defendants, her vendor, her 
bond and a mortgage on the premises conditioned for 
the payment of 25,000 in one year and $17,000 in five 
years from that date. On the same day she and the 
other defendant W. made a contract by which she 
undertook to sell him the same property for $35,000, 
and this he promised to pay as follows: $22,000 by the 
assumption of the mortgage referred to, $3,000 by his 
notes, 10,000 by turning overto her certain railroad 
bonds. Onthe same day she, at his request, conveyed 
the premises to his wife ‘‘ subject to the mortgage,” he 
gave the notes, turned over the railroad bonds and 
paid $2,000 of principal with the interest called for by 
the mortgage. Three years thereafter L. commenced 
an action to foreclose the mortgage and for a judgment 
in case of a deficiency against plaintiff. That action 
pending, plaintiff commenced this one to compel W. to 
pay to L., and L. to receive the amount due on the 
bond and mortgage and surrender up plaintiff's bond 
to be cancelled. Held, that this action would not lie, 
and a dismissal of the complaint by the trial court was 
proper While if plaintiff should be compelled to pay 
a deficiency, defendant W. would, on the face of his 
agreement be liable to indemnify her (Comstock v. 
Drohan, 71 N. Y. 9), there is no ground for an equit- 
able action such asthis. The effect of the conveyance 
to the wife of W. and the agreement was to make the 
mortgaged premises primarily liable for the debt, and 
the defendant W. the principal debtor, as between 
himself and plaintiff (Russell v. Pistor, 7 N. Y. 171), 
and the foreclosure may produce enough to terminate 
all personal liability. No case has been cited where a 
court of equity has interfered in behalf of a surety to 
compel the principal debtor to pay a debt before it has 
been ascertained that the fund primarily liable was 
insufficient to discharge the obligation,'or while the 
creditor was in court seeking to enforce it. The cases 
Warner v. Beardsley, 8 Wend. 195; Gibbs v. Mennard, 6 
Paige, 258; Marsh v. Pike, 10 id. 595; S.C., 1 Sandf. Ch. 
210, distinguished. Moreover if W. has in fact assum- 
ed the mortgage he has kept the agreement, and before 
any breach can be inplied plaintiff may for aught that 
is proven have full compensation in damages and upon 
this ground the refusal of the court to interfere may 
beupheld. 1 Story Fq. Jur., $88 716,717. The cases 
Crary v. Smith, 2 N. Y. 60; Brown vy. Haff, 5 Paige, 
235, are not contrary to this. Judgment affirmed. 
Slauson v. Watkins. Opinion by Danforth, J. 
[Decided Nov. 22, 1881.] 








MARRIED WOMAN — LIABLE FOR RENT OF PREM- 
ISES LEASED BY HER AND OCCUPIED BY HER HUs- 
BAND AND FAMILY — FORMER ADJUDICATION — HOLD- 
ING OVER AT RENT AGREED IN LEASE— IMPLIED 
CONTRACT — BAR OF FORMER ACTION FOR SAME 
CLAIM —(1) It is no longer open to dispute in this 
State that a married woman, although she carries on 
no business on her own account and has no separate 
estate, is liable like a feme sole for debts contracted in 
the purchase or leasing of real estate or other property, 
(2) When it has been determined in an action between 
one claiming to be a landlord and one he claims is h‘s 
tenant, in respect to the possession of the premises 
alleged to be leased, that the defendant is his tenant 
at aspecified rent, and defendant continues to occupy 
the premises without a new arrangement or altered 
conditions, plaintiff can treat defendant as holding 
overupon the terms of the prior lease. Schuyler y. 
Smith, 51 N. Y. 309. This can be done where the ten- 
ant isa married woman. There can be no reason why 
a contract implied by law or inferred from the circum- 
stances should not be just as effectual to bind a mar- 
ried woman as one expressly created. That she occupies 
the leased premises with her husband and family 
does not affect the matter. In this case A.,the plaintiff, 
instituted summary proceedings to recover possession 
of promises leased to W., the defendant, a married 
woman, at a specified rent which she had not paid. 
She commenced an action to stay such proceedings 
and continued to occupy the premises. In that action 
A. set up as a counter-claim rent due Feb. 1, 1870. 
Thereafter judgment being rendered against W., she 
took an appeal to the General Term, giving an under- 
taking, with sureties, that she would pay A. the full 
and fair rent for or value of the use and occupation of 
the premises from the date of the entry of the judg- 
ment appealed from (Nov. 30, 1872), until the surrender 
by her of the premises, if the judgment should be affirm- 
ed. The judgment was affirmed and W. appealed to the 
Court of Appeals giving a like undertaking for the 
rent to accrue during the pendency of that appeal. The 
judgment was again affirmed, and actions were brought 
for the rent upon the undertakings and a recovery had 
fora less amount than the amount of the rent until 
the premises were surrendered, at the price fixed by 
the contract under which the summary proceedings 
were instituted. Held, that neither the summary pro- 
ceedings nor the actions on the undertakings barred 
theaction by A. against W. for the rent, and that the 
amount recovered on the undertakings only went to 
diminish the recovery in the action against W. Judg- 
ment affirmed. Ackley v. Westervelt. Opinion by 
Earl, J. 

[Decided Oct. 25, 1881.] 


NEGLIGENCE — STANDING ON FRONT PLATFORM OF 
MOVING STREET CAR—NOT CONTRIBUTORY PER SE 
— WHERE QUESTION FOR JURY.—(1) Plaintiff took 
passage on astreet car of defendants and rode on the 
front platform as the defendant allowed smoking only 
thereand he was smoking. The conductor took fare 
from him and allowed him to remain without objec- 
tion. There was abundance of room on the seats 
inside the car. By a jolt of the car be was thrown of 
and injured. The statute of New York relieves rail- 
road companies from liability where they post on their 
cars warning against riding on the platform and furn- 
ish seats to the passengers within the car. Defend- 
ants had posted this notice only: ‘* Passengers are for- 
bidden to get on or off the car while in motion, oron 
or off the front platform, or on or off the side except 
nearest the sidewalk.” Held, in an action by plaintiff 
for the injury, that the notice of defendant not for- 
bidding passengers to ride on the platform the statute 
did not relieve defendant from liability. Held, 
further, that independent of the mandate of the statute 
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it is not even in the case of steam cars negligence per 
se, for a passenger to stand on the front platform ofa 
moving car. Willis v. Long Island R. Co., 34 N. Y, 
670; Hardercamp v. Second Ave. R. Co., 1-Sweeny, 
490; Ginna v. Second Ave. R. Co., 67 N. Y. 596. The 
question is one for the jury, taking into view all the 
circumstances of the case. Morrison v. Erie R. Co., 
56 N. Y. 307; Maguire v. Middlesex R. Co.,115 Mass. 
239; Westchester & Phil. R. Co., v. McElwie, 17 P. F. 
Sm. 311; Musel v. Lowell & B. R. Co., 8 Allen, 234. The 
cases Phillip v. Rens. & Sar. R. Co., 49 N.Y. 177; Clark 
v. Kighth Ave. R. Co., 36 N. Y. 135; Ward v. Central 
Park R. Co.,11 Abb. Pr. N.S. 411; Solomon v. Cen- 
tral Park R. Co., 1 Sweeny, 298, distinguished. (2) 
Upon the question of negligence of defendant the evi- 
dence was unsatisfactory,conflicting, and the inferences 
to be drawn doubtful, but the question came up on a 
motion for a nonsuit which was denied. Held, that 
this ruling must be sustained. Belton y. Baxter, 58 
N. Y. 415; Cook v. N. Y. Cent. R. Co., 3 Keyes, 476; 
Ochsenbier v. Shapely, 85 N. Y. 99. In this case the 
car driver suddenly whipped one of the horses ; the 
animal plunged terribly under the blow and caused a 
jar which coming without warning threw plaintiff off; 
the driver undertook to stop the car by applying the 
brake, but failed because the brake chains were twisted 
and the brake kicked out of his hand, and before he 
could stop the car plaintiff was run over and injured. 
Held, enough to put defendant on its defense and 
carry the case to the Jury. Judgment affirmed. 
Nolan v. Brooklyn City & Newtown Railroad Co. 
Opinion by Finch, J. 

[Decided Nov. 22, 1881.] 

UsuRY — INTEREST FOR MONEY HELD BY LENDER'S 
AGENT AT BORROWER'S REQUEST NOT— MISTAKE IN 
COMPUTATION.— (1) Plaintiff placed money in the 
hands of her agent upon an agreement for a loan 
of the same to defendant, defendant requesting that 
the agent should hold the same for him and agreeing 
to pay interest therefor. The agent held the money 
forsome months and then paid the same to defendant 
who gave a bond and mortgage therefor. Interest 
was retained for the time the money was held. Held, 
that this did not make the loan usurious, even though 
the agent, without plagntiff’s authority,used the money 
while with him for his own purposes. Nourse vy. 
Prinn., 7 Johns. Ch. 77; Thomas v. Murray, 32.N. Y. 
605; Thurston v. Cornell, 38 id. 281; Dowdell v. Lenox, 
2Edw. Ch. 267. (2) In computing interest twenty 
days too much were counted and $11.66 more than law- 
ful interest retained. This was done by inadvertence 
and mistake. Held, not a violation of the statute 
against usury. The defendant had the burden of 
proving usury and was not relieved when it appeared 
that this sum was retained by the lender. Matthews 
v. Coe, 70 N. Y. 239. A simple mistake, there being 
no agreement, will not make a loan usurious. See 
Marvine v. Hymers, 12 N. Y. 223; Fiedlerv. Darrin, 
50 id. 443; Guson v. Stearns, 3 N. H. 185. The excess 
taken could be properly applied in diminution of the 
amount due on the mortgage. Guggenheimer v. 
Geiszler, 81 N. Y. 293. Judgment affirmed. Bevier v. 
Covell. Opinion by Danforth, J. 

[Decided Nov. 22, 881.] 
oo 
UNITED STATES SUPREME COURT AB- 
STRACT. 

SHERIFF — PROTECTED BY PROCESS OF COMPETENT 
COURT HAVING JURISDICTION — NOT LIABLE FOR SALE 
OF GOODS OF BANKRUPT UNDER PROCESS OF STATE 
COURT IF WITHOUT OFFICIAL NOTICE OF BANKRUPTCY. 
—On July 20, 1875, a warrant of attachment was duly 
issued in an action commenced on that day by one 
Dickerson against one Spaulding in the Supreme Court 





of the State of New York, the defendant being a non- 
resident. Conner, the defendant below, as sheriff of 
the county of New York, to whom the warrant of at- 
tachment was directed, levied it, on the same day, on 
the personal property in controversy in this action, 
being a quantity of straw ‘goods, and the property at 
the time of Spaulding. Three days later certain cred- 
‘tors of Spaulding, represented in this action by the 
assignee Long, the plaintiff below, instituted bank- 
ruptcy proceedings against him in the United States 
District Court for Massachusetts, and on September 
4th he was adjudged a bankrupt. In the meantime, 
and after the filing of the petition in bankruptcy, the 
sheriff, Conner, acting under an order of the Supreme 
Court of the State of New York, in the attachment 
suit aforesaid, sold the property levied on by him and 
tne proceeds were used to satisfy the judgment ren- 
dered in favor of Dickerson. The assignee in bank- 
ruptcy of Spaulding then brought this action against 
the sheriff to recover damages for the wrongful sale of 
the property mentioned, after the institution of bank- 
ruptcy proceedings. Held, that the sheriff was not 
liable. He is not liable as an individual for his acts as 
an officer, when such acts are performed under a man- 
date of a competent court and without the exercise of 
any individual discretion. The State court had full 
jurisdiction until the institution of the proceedings in 
bankruptcy, but the fact of those proceedings, which 
put an end to its jurisdiction, did not appear by its 
own record, and consequently was one of which the 
sheriff did not have official notice, and without such 
notice he was bound to obey the order of the court 
directing the sale of the property, and no liability at- 
taches to him individually as a consequence of such 
obedience. The court say that in Johnson v. Bishop, 
1 Woolworth, 324, it was said: ‘‘No court is bound to 
take judicial notice of the proceedings of another 
court. If material to a controversy before it, it must 
be informed thereof by the pleadings, and if the alle- 
gations are denied, they must be proven by the record. 
The State court can have no knowledge or even notice 
of the proceedings in the Federal court, by which its 
right to possess and adjudicate the property in question 
is affected. It should be informed in a proper way of 
those proceedings, before its possession is interfered 
with or assailed.”” And in support of this conclusion 
reliance was had upon the cases of Hogan v. Lucas, 10 
Pet. 400; Pulliam v. Osborne, 17 How. 471; Taylor v. 
Carryl, 20 id. 583; Freeman v. Howe, 24 id. 450; Ex 
parte Dorr, 3 id. 103; and Buck v. Colbath, 3 Wall. 354. 
The principle of this decision was expressed in the 
opinion of the court in the case of Doe v. Childress, 21 
Wall. 642, in which Hunt, J., said: ‘* Where the power 
of a State court to proceed inasuit is subject to be 
impeached, it cannot be @one except upon an inter- 
vention by the assignee, who shall state the facts and 
make the proof necessary to terminate such jurisdic- 
tion;”’ and adding: “This rule gains, whether the 
four months’ principle is applicable or whether it is not 
applicable.”’ It is true ordinarily and in the case of 
private persons, acting voluntarily, that in case of a 
conversion of the goods of another, in which both 
principal and agent are concerned, both are severally 
liable, and the servant cannot justify under orders 
from a master; for, as was said by Lord Ellenborough 
in Stephens v. Elwell, 4 Maule & Sel. 259, ‘‘a person is 
guilty of a conversion who intermeddles with my 
property, and disposes of it; and it is no answer that 
he acted under authority from another, who had him- 
self no authority to dispose of it.’”” But this rule has 
its limitations, and does not apply even in cases of pri- 
vate persons exercising a public employment, when the 
act complained of isin the discharge of a duty to the 
public incident thereto; as in Greenway v. Fiske, 1 
Car. & Payne, 190, where the defense was that the de- 
fendant, who was a common carrier, had merely 





74 THE ALBANY LAW JOURNAL. 











shipped the goods in the ordinary course of business, 
Abbott, C. J., said: “The distinction between this 
case and that of a servant, is that here there is a public 
employment; and as to acarrier, if while he has the 
goods there be a demand ang a rsfusal, trover will lie; 
but while he is the mere conduit pipe in the course of 
trade, I think he is not liable.””’ And such undoubt-, 
edly is the law. The reason and policy of it apply with 
even greater force to a person acting in an official 
capacity, such as a sheriff, where the act for the conse- 
quences of which it is sought to make him liable, is the 
direct and express command of a court, whose precepts 
he is under the highest obligation to obey without 
question and without hesitation. The rule of duty 
and of liability igthus stated with admirable force by 
Hosmer, C. J., in Watson v. Watson, 9 Conn. 146: 
“Obedience to all precepts committed to him to be 
served, is the first, second, and third part of his duty; 
and hence if they issue from competent authority, and 
with legal regularity, and so appear on their face, he is 
justified for every action of his, within the scope of 
theircommand.”’ The action in that case was replevin, 
and the following extract from the same opinion is 
pertinent to the present inquiry. The learned judge 
said: ‘‘It was said in the argument of this case that 
no difference exists as to the proceedings of an officer, 
if the plaintiff has no property in the goods to be 
replevied, between the taking of property on a 
replevin, and the taking of the goods of A. upon a pro- 
cess commanding him to take the goods of B.; that is, 
the caption in both cases is equally a trespass. No re- 
mark can be more unfounded, for the difference is 
immense and distinctly marked. In the case of tho 
replevin, the officer does what by legal authority he is 
commanded to do; and in the other case, he does what 
he was commanded not todo. In replevin, the prop- 
erty is identified and described, and the command is, 
take this specific property. In the case of a process 
commanding the taking of the goods of A. without 
any identification or description, the command is, 
take the goods of A., if any such there be, but not the 
goods of any other person. From the nature of the 
case last put, the officer must act on his own inquiry, 
and is bound to all the responsibility of his ac- 
tion.’’ So in Savacool v. Boughton, 5 Wend. 170, the 
rule was correctly stated by Marcy, J., that if the 
subject-matter of a suit is within the jurisdiction of a 
court, but there is a want of jurisdiction arising from 
some other cause, for example, as to the person or 
place, the officer who executes process issued on such 
suit is no trespasser, unless the want of jurisdiction 
appears by such process. The same rule was sustained 
by Nelson, C. J., in Webber v. Gray, 24 Wend. 485. In 
Wilmarth v. Burt, 7 Metc. 259, Shaw, C. J., said: ‘* As 
a general rule the officer is bound only to see that the 
process which he is called upen to execute is in due 
and regular form, and issued from a court having juris- 
diction of the subject. In such case he ig justified in 
obeying his precept, and it is highly necessary to the 
due, prompt, and energetic execution of the commands 
of the law that he should be so.’’ To the same effect 
are Twitchell v. Shaw, 10 Cush. 46, and Clark & Whip- 
ple v. May & Kent, 2 Gray, 410. The same principle 
was applied to the proceedings of a court-martial, by 
this court, in Dynes v. Hoover, 20 How. 65. It is en- 
tirely true that the act of Congress prescribing a uni- 
form rule as to bankruptcies, passed in pursuance of 
an express grant of power in the Constitution of the 
United States, is the paramount law throughout the 
territorial jurisdiction of the National government. 
It is as truly the law of each State, as it is, and because 
it is, alaw of the United States. The assignment in 
bankruptcy made in one district, so far as its operation 
is matter of law, operates with the same effect in all 
districts. And it operates upon the title to the prop- 
erty of the bankrupt wherever it is situate, so as to 








preserve it, according to the provisions of the act, for 
distribution under it, and so that the title shall pass, 
as it requires, without regard to any dealing with it, 
which it forbids. Whatever hardship, if any, may 
follow to private persons who sell or buy it, and at- 
tempt to divert it to their own use, falls upon them, ag 
in other cases, where titles fail, even in the hands of 
innocent, because ignorant, purchasers. But they are 
volunteers, seeking only their private interests, and 
take the chances of all the consequences of their con- 
duct. The maxim to which they are subject is ‘ caveat 
emptor.”’ It is not so with the sheriff, who as a public 
officer of the court, obeys its precepts, regular on their 
face, without notice of any want or failure of juris- 
diction; whois not at liberty to exercise any discre- 
tion, and has no choice but to obey. The language of 
Miller, J., in delivering the opinion of this court in 
Eyster v. Gaff, 91 U.S. 524, though spoken in refer- 
ence toa different state of facts, is applicable to the 
present case. “It isa mistake,” he said, ** to suppose 
that the bankrupt law avoids of its own force all judi- 
cial proceedings in the State or other courts the instant 
one of the parties is adjudged a bankrupt. There is 
nothing in the act which sanctions such a proposition. 
The court in the case before us bad acquired jurisdic- 
tion of tho parties and of the subject-matter of the 
suit. * * * It could not take judicial notice of the 
proceedings in bankruptcy in another court, however 
seriously they might have affected the rights of the 
parties to the suit already pending.’’ There is no lan- 
guage in the bankrupt act that either expressly or by 
any necessary implication requires us to hold the offi- 
cer liable in such circumstances; nor is its policy 
defeated or thwarted by refusing to do so. The 
opposite conclusion is based upon an inference from 
the doctrines relating to the conversion of per- 
sonal property, and in our opinion, is the re- 
sult of a misapplication of the principle invoked. 
The court below took a different view of the law, fol- 
lowing a prior decision in the same Circuit in Miller v. 
O’Brien, 9 Blatch. 270, in which the Circuit judge, 
Woodruff, said: “It accords with our sense of justice 
to say that they (sheriffs,) ought not to be held liable 
for their acts in the execution of process done in good 
faith, without actual notice of any proceedings in 
bankruptcy against the debtor,’’ but nevertheless felt 
constrained to adopt “ the reasoning and the principles 
upon which the question was settled in England under 
the bankrupt law of that country,” referring to Balme 
v. Hutton, 9 Bing. 471, and Garland v. Carlisle, 4 
Clark & Fin. 693. See also Cooper v. Chitty, 1 Burr, 
20. Thecourt says in conclusion: ‘* The question is 
now a new one in this court and we are not fettered 
by aninveterate course of decisions uponit. We are 
at liberty, in view of all appropriate considerations, to 
decide it upon reason and not by precedent. And we 
are satisfied, upon grounds alréady stated, that in 
doing so we shall reach conclusions entirely satisfac- 
tory and supported, as we believe, by recognized prin- 
ciples of law. It is a suflicient reason in our judgment 
for not following the English decisions, that in 1839, 
shorly after the House of Lords had declared its ina- 
bility to disregard the course of previous decision, 
Parliament recognizing the injustice and inexpediency 
of the rule thus finally established, judicially inter 
posed by the act of 2d and 3d Vict., c. 29, and by sev- 
eral successive acts, which had the effect to protect the 
sheriff in the performance of his official duty against 
such actions as the present. Indeed, some relief had 
been introduced by the bankrupt act of 6 Geo. 4, c. 16, 
passed in 1825. Edwards vy. Scarsbrook, 3 B. & S. 280; 
Slater v. Pinder, L. R., 6 Exch. 234. This legislation 
we regard as evidence of the highest character that the 
rule in question ought never to have been judicially 
established. 
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gal of the judgment of the House of Lords. It cannot 
be assumed that Congress intended, in the bankrupt 
act of 1867, to restore a rule of liability which had 
become obsolete in England nearly thirty years 
before.”” Judgment of U. 8S. Cire., Ct. S. D. New 
York, affirmed. Conner v. Long. Opinion by Mat- 
thews, J. : 

(Decided Dec. 5, 1881.3 

——__>__— 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


APRIL, 1881. 

DAMAGES — BREACH OF CONTRACT TO SUPPORT. — In 
an action brought for a breach of a contract to support 
a certain person, held, that damages could be assessed 
only up to the time of the writ and not thereafter up 
to the time of the verdict. The rule is this: If the 
damages subsequent to the date of the writ are merely 
incidental to the cause of action declared on, such 
damages are to be assessed if they are sustained up to 
the time of the verdict, and even in some cases, indefi- 
nitely beyond; but if the damages sustained after the 
date of the writ are such as are not merely incidental 
to and growing out of the cause of action, but may be 
the damages arising from a new breach or a new cause 
of action, they cannot be so assessed. See Badger v. 
Titcomb, 15 Pick. 509; Warner v. Bacon, 8 Gray, 397. 
Fay v. Guynon. Opinion by Lord, J. 


LEASE—SUB-TENANT AND ASSIGNEE. — One Ostrom 
held as lessee from plaintiff a lease of premises which 
expired in twenty-two years from 1855, at a fixed rent, 
payable quarterly. It contained a covenant to pay 
taxes. In 1868 Ostrom leased the premises with build- 
ings erected since the date of the original lease, to one 
Johnson, for aterm equal to the whole of the unex- 
pired term of the original lease, but at an increased 
rent payable monthly. The last named lease also con- 
tained covenants on the part of the lessee to pay rent 
and taxes, and that the lessor might enter and take 
possession for breach of covenant, and that the lessee 
would quit and deliver up the premises to the lessor at 
the end of the term. This lease was assigned by John- 
son to the defendant. Thereafter taxes were assessed 
which were jnot paid by defendant. In an action by 
plaintiff against defendant for such taxes, held, thaf 
defendant was a sub-lessee of Ostrom and not an 
assignee of the original lease, and was not liable to 
plaintiffs on the covenant therein to pay taxes. To 
constitute an assignment of a leasehold interest, the 
assignee must take precisely the same estate in the 
whole, or in a part of the leased premises, which his 
assignor had therein. He must not only take for the 
whole of the unexpired term, but he must take the 
whole estate, or in other words, the whole term. 2 Bl. 
Com. 144. The grant of an interest therefore which 
may possibly endure to the end of the term is not nec- 
essarily a grant of all the estate in the term. If by 
the terms of the conveyance, be it in the form of a 
lease or an assignment, new conditions with a right of 
entry, new causes of forfeiture, are created, then the 
tenant holds by different tenure, and a new leasehold 
interest arises which cannot be treated as an assign- 
ment, or a continuation to him of the original term. 
When an estate is conveyed to be held by the grantee 
upon a condition subsequent, there is left in the grantor 
acontingent reversionary interest. See Austin v. Cam- 
bridgeport Parish, 21 Pick. 215; Brattle Square Church 
v. Grant, 3 Gray, 142. If the smallest reversionary in- 
terest is retained, the tenant takes as sub-lessee and 
hot as assignee. The law in this Commonwealth is 
settled by the cuses of Patten v. Deshon, 1 Gray, 325, 
and McNeil v. Kendall, 128 Mass. 245. Dunlop v. Bul- 
lard. Opinion by Colt. J. 





WILL—CONSTRUCTION OF—ANNUITY PAYABLE FROM 
PRINCIPAL. — The plaintiff, by the will of her husband, 
was given the use of a portion of his real estate and an 
annuity of $1,000 during life, to be paid from the in- 
come of all his property. By the last clause in the 
will, the residue of his estate, real and personal, was 
given to his daughter, after the payment of debts, ex- 
penses and ‘the legacies therein before mentioned.” 
Held, that the gift to plaintiff was the gift of a fixed 
sum, which was to be paid annually, and which was 
not made contingent or dependent upon the income of 
any specific portion of testator’s property. The an- 
nuity was no more a specific legacy than a legacy 
charged generally upon real estate. It was rather in 
the nature of a demonstrative legacy, which has a prior 
right to payment out of the fund charged, but is pay- 
able at all events out of the principal of the estate if 
the fund proves inadequate. Boyd v. Burkle, 10 Sim. 
595; Stewart v. Chambers, 2 Sand. Ch. 382; Pierrepont 
v. Edwards, 25 N. Y. 128; Wilcox v. Wilcox, 13 Allen, 
252; Richardson v. Hall, 124 Mass, 228. Smith v. Fel- 
lows. Opinion by Colt, J. 

ae 
NEBRASKA SUPREME COURT ABSTRACT. 

CHATTEL MORTGAGE — RECORDED WITHOUT PROPER 
ACKNOWLEDGMENT VOID, AND PROPERTY ASSETS IN 
HANDS OF RECEIVER OF INSOLVENT MORTGAGOR. —A 
Nebraska statute provided that a mortage of chattels 
where there was no change of possession, should, un- 
less recorded, be void ‘as to all creditors and subse- 
quent purchasers,” and that a mortgage should not be 
deemed lawfully recorded unless previously acknowl- 
edged in the manner prescribed. Held, that a mort- 
gage not properly acknowledged, though actually 
recorded, was invalid as to creditors, and if the mort- 
gagor died leaving an insolvent estate, the mortgaged 
chattels were assets in the hands of his executor, for 
the payment of creditors. In Kilbourne v. Keller, 29 
Ohio St. 264, the court held that where a chattel mort- 
gage is declared void by the statute ‘‘as against the 
creditors of the mortgagor,’”’ and the mortgagor dies 
in possession of the mortgaged property, leaving an 
insolvent estate, such property becomes assets in the 
hands of the executor or administrator of the mort- 
gagor. In that case the mortgage seems to have been 
in proper form, but was not filed, and it was held void 
as to creditors. Becker v. Anderson. Opinion by 
Maxwell, C. J. 

(Decided July 7, 1881.] 


—— BURDEN OF PROOF—NOTICE TO SUBSEQUENT 
PURCHASERS WHERE NOT FILED NOT PRESUMED.— Un- 
der a statute providing that every mortgage of goods 
and chattels, which shall not be accompanied by an 
immediate delivery, and be followed by an actual and 
continued change of possession of the things mort- 
gaged, shall be absolutely void as against creditors of 
the mortgagor, and as against subsequent purchasers 
in good faith, unless the mortgage or a true copy 
thereof be filed in the office of the county clerk of the 
county where the mortgagor executing the same re- 
sides, or in case he isa non-resident of the State, then 
in the office of the clerk of the county where the 
property mortgaged may be at the time of executing 
such mortgage, etc., held, that where one purchased a 
mortgaged chattel, the mortgage not being filed, he 
was, in the absence of proof to the contrary, presumed 
to bea bona fide purchaser, and the burden of proof 
in an action by the mortgagees against the vendee of 
the mortgagor, for the conversion of the chattel, was 
on the mortgagees to show that he had notice of their 
mortgage. Fort v. Burch, 6 Barb. 78; Center v. Bank, 
22 Ala. 743; McCormick v. Leonard, 38 id. 272; Miles 
v. Blanton, 3 Dana, 525; Van Wagener v. Hopper, 8 N. 
J. Eq. 707. The reason is, the first purchaser being 
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entitled to hold and enjoy the property thus purchased, 
he is equaily entitled to sell the same. Alexander v. 
Pendleton, 8 Cranch, 462; Jackson v. Given, 8 Johns. 
141, Ruinphus v. Platner, 1 Johns. Ch. 219; Demaret 
v Wyncoop, 3 id. 147. Rogers v. Pierce. Opinion by 
Maxwell, C. J. 

[Decided Nov. 12, 1881.] 

NEGLIGENCE — IN RUNNING RAILROAD TRAIN — PRE- 
SUMPTION FROM SPEED. — That a railroad train ran at 
a speed of eighteen miles on hour within the corporate 
limits of a city, held, in an action for killing an animal, 
to be not alone sufficient to show gross negligence. No 
arbitrary rule as to the rate of speed at which a train 
of cars may not be run, with due regard to the safety 
of persons and property, can be applicable to all por- 
tions of a town or city alike. Evidently a rate which 
in one portion, or under certain circumstances, might 
be entirely reasonable, in another and more thickly 
inhabited portion, or under different circumstances. 
would very justly be deemed unwarrantable, and 
evince a most reckless disregard for the rights beth o1 
persons and property. As showing that speed alcne, 
even although it be atan unlawful rate, is not sufficient 
to fix a liability for an injury, the case of Brewny. 
Buffalo & State Line R. Co., 22 N. Y. 191, is in point. 
That was an action for damages caused by the killing 
of the plaintiff's intestate at a street crossing in the 
city of Buffalo. It appeared that there was an ordi- 
nance prohibitfng the running of trains within the city 
faster than acertain rate, with a fixed penalty for ex- 
ceedingit. On the occasion of the injury complained 
of, the speed of the train was greater than the ordi- 
nance permitted, and the court charged the jury that 
this fact alone constituted negligence on the part of 
the railroad company, for which it was liable if the 
intestate were himself without fault. This instruc- 
tion the Court of Appeals held to be erroneous, and 
ordered a new trial. See also, on this point, Cincinnati, 
etc., R. Co. v. Lawrence, 13 Ohio St. 66. Burlington 
& Missouri River Railroad Co. v. Went. Opinion by 
Lake, J. 

[Decided Nov. 12, 1881.] 
Po 
WISCONSIN SUPREME COURT ABSTRACT. 
OCTOBER 18, 1881.* 

EQUITABLE ACTION— REFORMATION OF DEED FOR 
MISTAKE OR FRAUD. —In the absence of fraud a con- 
veyance wili not be reformed without proof that pre- 
vious to its execution there was a mutual agreement 
for the sale and purchase of a parcel of land different 
from that described in the deed, and that the mis- 
description was inserted by mistake. Where reforma- 
tion is sought on the ground of mutual mistake only, 
and it appears that the sale was as alleged in the com- 
plaint, and that the deed was accepted through a mis- 
take on plaintiffs part, and the evidence received 
without objection also shows clearly and satisfactorily 
that the misdescription was inserted either through 
mistake or fraud on defendant’s part, the deed should 
be reformed. Courts of equity will reform convey- 
ances — first, where there is a mutual mistake; and 
second, where there is a mistake by one party, and 
fraud in the other in taking advantage of it, and thus 
obtaining a contract with the knowledge that the party 
dealing with him is inerror in regard to its terms, or 
its sufficiency to effectuate the real contract made be- 
tween the parties. Welles v. Yates, 44 N. Y. 525; 
Bryce v. Lorillard Ins. Co., 55id. 240; Paine v. Jones, 
75 id. 5938; Whittemore v. Farrington, 76 id. 452; Jar- 
natt v Cooper (Cal.), 13 Cent. Law J. 251, DePeyster 
v. Hasbrouck, 11 N. Y. 582; Barlow v. Scott, 241d, 40; 
Rider v. Powell, 28 id. 310; Dane v. Derber, 28 Wis. 





* Appearing in 52 Wisconsin Reports 





21€; Matthews v. Terwiiliger, 3 Barb. 50. James y, 
Cutler Opinion by Taylor, J. 


EVIDENCE—IN ACTION FOR CONVERSION— WHA? 
MAY BE SHOWN UNDER GENERAL DENIAL. —It seems 
to be well settled that 1m ar action for the wrongful 
conversion of personal property, under the general 
deniai the defendant is entitled to give in evidence any 
facts which disprove the plaintiff's title to the property 
in controversy, and alsc any facts which disprove, 
conversion by the defendant. Timp v. Dockham, % 
Wis. 146: Delaney v. Cuming, 8 N. We Rep. 89%; 
Edgerly v. Bush, 16 Hun, 80: Robinson v. Frost, 4 
Barb 536; Rost v. Harris. 12 Abb. Pr. 446; Stoddard 
v. Onondaga Ann. Con. 12 Barb. 573; Jones v She- 
boygan R. Co., 42 Wis. 306. Phenix Mutual Life In. 
surance Co. v. Walrath. Opinion by Taylor, J. 


FRAUD — PRESUMPTION OF LAW — PURCHASE OF 
LANDS BY ONE WITH FUNDS OF ANOTHER — BURDEN 
OF PROOF— BONA FIDE PURCHASER. — (1) Where A., 
occupying a confidential relation to B., is intrusted by 
B_ with money to buy lands, and on making such pur. 
chase and paying the consideration from the money g0 
furnished, takes the deed to himself, but in the as- 
sumed surname of B,, it must be presumed that he 
took such conveyance to himself by mistake or inad- 
vertence, and without B.’s knowledge and consent, or 
in fraud or violation of the trust so imposed. Garfield 
v. Hatmaker, 12 N. Y. 47£, Wood v. Robinson, 22 id. 
564; McCartney v. Bostwick, 32 id. 53, Everett v, Eve- 
rett, 48 id. 218; Day v. Roth, 18 id. 448; Lounsbury y, 
Purdy, id. 515; Sieman v. Schurck, 29 id. 612; Fair. 
child v. Fairchild, 5 Hun, 407; Foote v. Bryant, 47 N. 
Y. 544; Fisher v. Forbes, 22 Mich. 454. (2) One who 
claims that the money so furnished was in fact a loan, 
gift, or advancement, has the burden of proving it. 
(3) One claiming title as devisee of A., in such a case, 
is not entitled to the protection of a bona fide pur- 
chaser for a valuable consideration, especially where 
at the times of the making of the devise and of A.’s 
death, B. was occupying the premises with his family 
as a homestead. Kluender v. Fenske. Opinion by 
Cassoday, J. 

PARTNERSHIP — CLAIM FOR SERVICES TO FIRM AND 
TO SURVIVING PARTNER MAY BE JOINED IN ONE AC- 
TION — STATUTE OF LIMITATION — INTEREST. — (1) Ser- 


*vices, part of which were rendered to a firm of which 


defendant is the surviving partner, and the other part, 
under the same contract, to defendant alone, may be 
sued upon as a single cause of action. It was held in 
Hyat v. Hare, 1 Cowp. 383, that ‘‘if there be two part- 
ners in trade, and one of them buy goods for them 
both, and the other died, the survivor may be charged 
by indebitatus asswmpsit generally, without taking 
notice of the partnership, or that the other is dead 
and he survived.’’ This was followed in Goelet v. Mo- 
Kinstry, 1 Johns. Cases, 405. In Richards v. Heather, 
1 Barn. & Ald. 29, the facts were substantially the same 
as here. The declaration was for work and labor, con- 
taining only one set of counts, charging the defendant 
in his own right; and at the trial the plaintiff proved 
two distinct demands—one due from the defendant 
individually, and the other for work done for himself 
and another, who was dead—but a verdict was di- 
rected for the whole, and the same was sustained by 
the King’s Bench. The same rule exists under a sale. 
Voorhis v. Childs, 17 N. Y. 356; Lachaise v. Libby, 13 
Abb. Pr. 6: McVean v. Scott, 46 Barb. 384. (2) Where 
one employed by the month, and entitled to his wages 
at the end of each month, fails to collect them, and 
continues in such employment by the month for more 
than six years, that part of the wages which accrued 
more than six years before suit, is barred by the stat- 
ute. Davis v. Gorton, 16 N. Y 235; Turner v. Martin, 
4 Robertson, 661; Mims v. Sturtevant, 18 Ala. 359. In 
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Phillips v. Bradley, 11 Jurist, 264, an attorney was em- 
ployed to raise money ou mortgage, and by direction 
of his employer applied to several persons for that 
purpose, and communicated from time to time with 
the defendant, and in a suit for his services the statute 
of limitations was pleaded. Lord Denman, C. J., said: 
“Asto the first point, it appeared by the plaintiff's 
pill that certain items relating to a transfer of a mort- 
gage occurred more than six years ago, and other items 
relating to the same matter were within six years; and 
it was contended that the whole must be taken to be 
done under one contract, and that there was no cause 
of action in respect of any till all were complete. 
There was no evidence except the bill itself, and the 
language of that leads to a different conclusion; there- 
fore the items beyond the six years should be disal- 
lowed and the verdict reduced accordingly.” (3) In 
such a case the monthly balances being readily ascer- 
tainable by computation, plaintiff is entitled to inter- 
est on each balance from the time when it accrued. 
School District No. 1 v. Dreutzer, 51 Wis. 153. Butler 
y. Kirby. Opinion by Cassoday, J. 
- —_—_ > —__—_. 


INSURANCE LAW. 


FIRE POLICY — HONEST MISTAKE IN PROOFS OF 
LOSS DOES NOT AVOID POLICY. — Where the assured 
has made an_honest mistake in his proofs of loss as to 
a material fact, (in this case as to the manner in which 
the fire originated), he may in his action on the policy 
introduce evidence to correct the mistake and show 
the real facts; at least where this will not operate as a 
surprise upon the insurer. In Parker v. Amazon Ins. 
Co., 34 Wis. 364, this court affirmed the doctrine that 
an honest mistake in the proofs of loss as to the own- 
ership of the property destroyed, though sworn to,was 
not fatal toa recovery. In that case the proofs were 
made out by the agent of the company, and sworn to 
by one of the owners, who testified on the trial that he 
did not know what they contained. The principle of 
that case was recognized in Stache v. Ins. Co., 49 Wis. 
89; Dogge v. Ins. Co., id. 501. In McMaster v. Ins. Co., 
55 N. Y. 222, the proofs of loss verified by the assured 
contained a statement that there was other insurance 
at the time of the issuing of the policy. The court 
decided that this did not estop him from showing that 
there was a mistake in that respect. Folger, J., says: 
“The proofs of loss are not part of the Contract of 
insurance nor a part of any contract. The contract of 
insurance requires that they shall be rendered, but it 
does not make them when rendered a part of itself as 
sometimes an application for insurance is made. They 
are the act or declaration of one of the parties to a 
pre-existing contract in attempted compliance with its 
conditions. The other party to the contract is nota 
party to this act or declaration, takes no part in mak- 
ing it, does not assert that it is a true statement and is 
not bound thereby. The instrument which makes the 
proof of loss may be amended bythe insured at his 
will subject always to the necessity that it be furnished 
to the insurer on such reasonable time as to meet the 
requirements of the conditions of the policy.” ‘The 
proofs of loss do not create the liability to pay the 
loss. They do no more in this respect than set running 
the time at the end of which the amount contracted 
for shall become payable and at which action may be 
brought to enforce the liability. Allthe elements of 
an estopped in pais are lacking.’’ Equally clear and 
emphatic is the decision in Parmelee v. Hoffman Ins. 
Co., 54 N. Y. 193. See also, tna Ins. Co. v. Stevens, 
48 111. 31; Commercial Ins. Co. v. Huskberger, 52 id. 
464. See however Campbell v. Ins. Co., 10 Allen, 213, 
and Irving v. Excelsior F. Ins, Co., 1 Bosw. 507. Wis- 
consin Sup. Ct., October 18, 1881. Waldeck v. Spring- 
¥ Fire and Marine Insurance Co. Opinion by Cole, 

nde 





—— APPLICATION PART OF — CONDITIONS CREATING 
FORFEITURES — UNANSWERED QUESTION — REPRESEN- 
TATIONS AS TO OWNERSHIP— PREMIUM PAID BY 
BOTH—SWORN BY AGENT — OVER-VALUATION IN 
CLAIM.—(1) Where the policy in express terms refers 
to the application or other papers connected with the 
risk and adopts them as part of the contract of insur- 
ance they become part of the policy and the statements 
therein relative to the situation, use and character of 
the risk, are warranties on the part of the assured. 
Wood on Ins., §137; Jennings v. Chenango County 
Ins. Co., 2 Denio, 75; Sheldon v. Hartford Fire Ins. 
Co., 22 Conn. 235; First National Bank v. Ins. Co., 50 
N. Y. 45; Dewees v. Manhattan Ins. Co.,5 Vroom, 
244. (2) Conditions in a policy which create forfeitures 
will be construed most strongly against the insurer 
and will never be extended beyond the strict words of 
the policy. Palmer v. Warren Ins. Co., 1 Story, 360; 
Stone v. U. S. Casualty Ins. Co., 5 Vroom, 375; State 
Ins. Co. v. Maackins, 9 id. 564; Wood on Ins., § 57. 
‘*Tn enforcing forfeitures the court should never search 
for that construction of language which must produce 
a forfeiture when it will bear another reasonable con- 
struction which will not produce such results.” 
Walker, J., in Hartford Ins. Co. v. Walsh, 54 Ll. 164. 
(3) A policy issued on a written application for insur- 
ance in which one of the questions propounded is left 
unanswered, isa waiver of the right to the informa- 
tion called for by such a question and the contract of 
insurance will be considered as based on answers given 
to inquiries to which the applicant has responded. 
Wood on Ins., §$ 151, 496; May on Ins., § 166; Liberty 
Hall Association v. Housatonic Ins. Co., 7 Gray, 261; 
Hall v. People’s Ins. Co.,6 id. 185; Dohn yv. Farmers’ 
Ins. Co., 5 Lansing, 275; Commonwealth v. Hide and 
Leather Ins. Co., 112 Mass. 139. (4) An application 
forinsurance on a mill property contained the follow- 
ing questions: (18th.) Ownership—Is the mill owned 
and operated by the applicant? Ans.—Yes, by the 
applicant and hisson. Is auy other person iuterested 
in the property; if so state the interest. Ans.—None. 
(19th.) Incumbrances—Is there any incumbrance on 
the property ? Ans.—Expects to borrow $2,500 and use 
the policy as collateral. If mortgaged state the amount? 
To this question there was no answer. The applicant 
had title to the premises in fee simple, but they were 
subject to four mortgages. The policy was written in, 
** Loss, if any, payable to Israel Baldwin, mortgagee.”’ 
Waldwin was one of the four mortgagees. 
Held, that the first of these inquiries had reference to 
the state of the legal title, and that the subject of 
incumbrance was dealt with exclusively in the inquiry 
contained inthe other subdivision. That the appli- 
cant being the owner in fee of the legal estate, the 
mortgages were no breach of the warranty with respect 
to the ownership of the property. That the policy 
having been issued upon an application in which no 
answer had been given to the inquiry as to incumb- 
rances, there was no warranty on that subject. If the 
assured has an insurable interest in the property,insur- 
ance of it, as his property or by him as owner, will be 
valid though his title be a qualified or a mere equi- 
table title, (Franklin Fire Ins. Co. v. Martin, 11 
Vroom, 568; Ins. Co. v. Woodruff, 2 Dutcher, 541); 
and he is not bound to state the nature or particulars 
of his title unless expressly required to do so by the 
provisions of the policy. May on Ins., 285. The pro- 
duction of the plaintiff's title showed that he was the 
owner of the entire legal estate in fee simple. A 
mortgagor is deemed seized of the lands against all the 
world except the mortgagee. Thompson v. Boyd, 1 
Zabr. 58. In this State the title of the mortgagee is 
only a title sub modo; and in law as well as in common 
parlance the mortgage is considered as a mere security 
for the debt—an incumbrance on the legal title of the 
mortgagor. Kircher v. Schalk, 10 Vroom, 335, 8387. A 
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mortgage upon property insured is not a violation of a 
condition against a sale, conveyance, alienation or 
change of title. Commercial Ins. Co. v. Spankneble, 
52 Ill. 538. Nor is it within a prohibition against any 
change in the title or possession of the property 
whether by sale, transfer or conveyance. Hartford 
Ins. Co. v. Walsh, 54 Ill. 164. A mortgage is not such 
an alienation of real or personal property as will avoid 
the policy. Jackson v. Mass. Ins. Co, 23 Pick. 418; 
Rice v. Tower, 1 Gray 426; Conover v. Mutual Ins. Co., 
3 Denio, 254. The cases of Allen v. Charlestown Ins.Co., 
5 Gray, 384, and Franklin Ins. Co. v. Vaughan, 92 U. 
S. 516, illustrate the strictness of construction applied 
to such conditions when they are invoked to work a 
forfeiture of the contract. See also, Insurance Co. v. 
Huson, 95 U.S. 242. (52) The policy contained a stipu- 
lation “that the insurer should not be liable by virtue 
of this policy or any renewal thereof for any loss that 
may occur before the premium had actually been paid 
to this company.”’ The policy was sent to P., an 
agent, for delivery, whose duty it was to deliver the 
policy and receive the premium. The agent testified 
that the rule of the company was for the agent to 
report once a month; that he always held the funds 
for a month and sometimeslonger. His commissions 
were deducted from the premiums when he made his 
remittances. The agent delivered the policy and took 
the note of the assured with an indorser, payable ata 
bank, for the premium. He had the note discounted 
and the proceeds placed to his credit in the bank 
before the loss occurred. eld, that a condition ina 
policy ‘‘ that if any brokeror any other person than 
the assured has procured this policy he shall be deemed 
the agent of the assured and not of the company,” did 
not debar the company of the power to appoint agents 
and clothe them with such authority — general, special 
or limited—as might be advisable; and the delegation 
of such authority will carry with it such powers and 
consequences as are incident to the relation of princi- 
paland agent within the scope of the authority con- 
ferred. That P. was constituted the agent of the com- 
pany for the purpose of receiving premiums on policies 
negotiated by him, and that payment of such premi- 
ums to him was payment to the company; and that 
the premium on this policy was paid when the note 
was discounted and the proceeds passed tu P.'s credit 
in the bank. Beach v. Humboldt Ins. Co., 6 Vroom, 
429; Hullock v. Ins. Co., 2 Dutch. 268; Trustees v. 
Brooklyn Ins. Co., 19 N. Y. 305; New York Central 
Ins. Co. v. National Ins. Co., 20 Barb. 469; Chickering 
vy. Globe Ins. Co., 116 Mass. 321. (6) A stipulation ina 
policy that ‘‘ no agent of this company is authorized 
in any respect to change the terms and conditions of 
this policy, and they shall neither be changed nor 
waived except in writing signed by the president or 
secretary of the company,”’ applies only to those con- 
ditions and provisions in the policy which relate to the 
formation and continuance of the contract of insur- 
ance and are essential to the binding force of the con- 
tract while it is running, and does not apply to those 
conditions which are to be performed after the loss has 
occurred in order to enable the assured to sue upon 
his contract. After the} loss has happened conditions 
in the policy with respect to notice of loss and prelim- 
inary proofs may be waived by parol thcugh the policy 
contain such a stipulation as is above referred to. 
May on Ins., § 511; Wood on Ins., § 496; Franklin Fire 
Ins. Co. v. Chicago Ice Co., 36 Md. 102 (11 Am. Rep. 
469); Blake v. Exchange Ins. Co., 12 Gray, 265; Priest 
v. Citizens’ Ins. Co.,3 Allen, 602. (7) A condition pro- 
viding that “all fraud or attempt at fraud by false 
swearing or otherwise shall cause a forfeiture of all 
claim under the policy is available as a defense only 
when it appears that the assured knowingly and inten- 
tionally swore falsely or said or did that which is 
claimed to be fraudulent. Mere mistake in stating 





facts or an over valuation is not sufficient to sustain 
the defense. Jones v. Mechanics’ Ins. Co.,7 Vroom, 
29; Gibbs v. Continental Ins. Co., 11 Ham. 611, Frank. 
lin Fire Ins. Co. v. Vaughan, 92 U.S. 516, Insurance 
Co. v. Weides, 14 Wall. 376. New Jersey Supreme 
Court, June term, 1881. Carson v. Jersey City Insur- 
ance Co. Opinion by Depue, J. (14 Vroom [43 N. J 
Law], Rep.) 
> 


NEW BOOKS AND NEW EDITIONS. 


HONEYMAN’S PRACTICE AND PRECEDENTS. 


Honeyman’s Practice and Precedents in the Courts for the 
trial of Small Causes in New Jersey. Including the prin. 
ciples of law relating to actions and defenses; rules of evi- 
dence: duties of constables; references to about 3,000 deci. 
sions; a glossary and an appendix of legal terms and 
phrases, and nearly four hundred practical forms. By A, 


& D. Honeyman, Counsellor at Law. Somerville, N. J; 
Honeyman & Co., 1882. Pp, 614, xxxviii, 


7. title page faithfully describes the contents of the 

book. Its application of course is strictly locab 
and the local profession can judge better than our- 
selves of the need of such a book and of the skill and 
fidelity with which it isexecuted. The volume makes 
a respectable appearance. 


THATCHER'S DIGEsT. 

A Digest of Statutes, Rules and Decisions relative to the 
Jurisdiction and Practice of the Supreme Court of the 
United States. By Erastus Thatcher. Boston: Little. 
Brown & Co,, 1882. Pp. xxiv, 520. 

This handsomely printed volume will be of value to 
practitioners in this court. It gives all the rules of the 
court, as well as the practice decisions, and is well 
arranged. 


PHILLIPS’ MANUAL OF DECISIONS. 

A Manual of the Cases decided in the United States Supreme 
Court, and cited in other cases in the same court, with the 
points of reference. From 2 Dallas to 103 U. S. (13 Otto) 
Reports By W. Hallett Phillips. Washington, D. C.; 
Wm.H Morrison, 1882. Pp. 356. 

This work is in plan something between Wait’s 
Table of Casesand Rapalje’s Federal Reference Digest, 
giving the points of reference which the former lacks, 
and being confined to cases decided and cited in the 
ultimate court, whereas Mr. Rapalje’s work embraces 
the other Federal reports. The present work is there- 
fore of distinct application to the Supreme Court and 
as such must have a peculiar usefulness. It is very 
neatly printed. 


REAL Estate AGENCY. 

Law of Real Estate Agency ; having a general application to 
principals, agents and third parties, as deduced from 
the decisions of the courts. By Nathan T. Fitch, Coun- 
selor at Law. Chicago E. B. Myers & Co., 1881. Pp. ii, 
218 


So far as this book is designed for real estate agents 
— which seems to be its main purpose — we take no 
interest in it. The man who undertakes to deal in real 
estate transfers without the advice of a regularly 
educated attorney deserves to suffer, as he generally 
does. The author however hopes ‘that some service 
may be found to have been rendered to the members 
of the legal profession by the collection and collatiou 
of authorities.’’ The value of the work in this respect 
may be estimated from the fact that in an appendix of 
casesin full, relating to brokers’ compensation, there 
is not the slightest hint as to where the cases were 
decided or are to be found, except that in some 
instances the State appears, and in one instance the 
report is given. 
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OBITUARY. 

recent death of Ropert S. HAs, of Essex, 

and CLARKSON N. Potter, of the city of New 
York, has deprived our State of two of the most 
accomplished men within its borders. Both had won 
good repute as lawyers, as legislators, as scholars, and 
as citizens interested in the improvement of the com- 
munity. Both took especial interest in the cause of 
popular education, Mr. HALE being one of the State 
Regents, and Mr. PorTer having delivered many 
addresses On occasions of educational importance. 
Both died in their apparent prime of physical and 
intellectual usefulness. Both were men of pure and 
dignified lives; both had rare charms of manner; both 
were orators of exceptional elegance. Mr. HALE was 
perhaps the stronger lawyer, Mr. Porrer perhaps the 
more inclined to statesmanship. They both presented 
an excellent example for the young men of our profes- 
sion, in an unselfish devotion of a part of their powers 
to the public good. 





es 


CORRESPONDENCE. 





Tue JupGEs’ SALARIES. 


Editor of the Albany Law Journal: 

This is the time of the year when application is some- 
times made at Albany to raise the amount of salary of 
theSupreme Court Judgesto $10,000. I deem it pro- 
per, if not wise, to submit a few remarks in regard 
to it. 

The amount of salary paid to Supreme Court and 
some other judges in this State ranges about as follows, 
viz.. Justices of the Supreme Coart in thecity of New 
York, the First Judicial District, $15,000 a year; the 
excéss over $7,200 is paid by the city. Justices of the 
Supreme Court in the Second Judicial District, $8,500, 
unless Kings county is an exception for a greater sum. 
Judges of the Court of Appeals each $9,000, the Chief 
Justice has $500 additional. The U. 8. Circuit Judge 
residing in the city of New York, receives $6,000 a 
year. The United States District Court judges for the 
Northern,Southern and Eastérn Districts of New York 
State are each paid $4,000 a year. 

The foregoing salaries include allowance for ex- 
penses. 

These figures show a great disparity of compensa- 
tion for about the same amount of judicial work per- 
formed. Where salaries for similar duties vary from 
$4,000 to $15,000 a year, it follows either that some are 
paid too much or some too little. It is to be suspected 
that the State court judges in the city of New York 
are mainly indebted for the annual amount of their 
salaries in excess over the justices of the Supreme 
Court outside of that city, to a finer and better appre- 
ciation of the value of their services by the late Hon. 
Wm. Marey Tweed, who afterward departed this life 
in Ludlow Street Jail. I have been creditably in- 
formed that Tweed made an effort to pay the Supreme 
Court judges out of the treasury of the State, $10,000 a 
year, and that when he saw it would not succeed, he 
effected a compromise with the salary at $7,200, instead 
of $3,500 which it was at the time. The judges have 
ever since graciously received this nice little sum, 
pocketed it, and said ‘“‘Bismillah’’ like devout Mahom- 
medans. It does not seem to have occurred to them 
that the amount of the salary was unnecessarily gen- 
erous if not excessive, and that the source it came 
from was impure in its origin, foul, and for selfish ends 
and purposes. What motive otherwise did Tweed 
have in the movement but to gain influence and friend- 
shipin the judiciary department of the State? The 
legislative and executive departments were pretty well 
controlled by him at one time. 





It is certain there are in almost every county of 
the State a number of lawyers fully equal to the dis- 
charge of the duties of a Supreme Court Judge, who 
earn all the way from $1,200 to $4,000 a year, according 
to location, situation and circumstances, and do more 
labor than an ordinary judge, besides collecting their 
own earnings as best they can. 

The Supreme Court justices elected in this State 
after the adoption of the Constitution of 1846, as also 
the judges of the Court of Appeals, were paid salaries 
of $2,500 with no allowance for expenses. This salary 
was inadequate, but it served to secure services equal 
in abiity to the judges we have had subsequently. 
The judges’ salary was afterward very justly increased 
to $3,500, and perhaps it would have been better to 
have raised it to $5,000, and to have allowed it to 
remain at that amount. As it is, the salary is too 
large. Had Tweed any motive inraising it to so high 
a figure, other than what railroad corporations have in 
presenting judges with free passes over their roads, 
and if so, what was the motive? 

Have the judges since the increased salary declined 
free railroad passes? Who knows, and who can tell? 

It is idle and useless to talk of a pure administration 
of justice, when the court, the very foundation, is 
corrupt. 

It is idle and useless to talk of an independant judi- 
ciary when the judges owe fealty to mammoth enter- 
prises. 

Justice ought to be administered in the interest of 
the people, upon whose industry and economy as a 
foundation, the whole social fabric rests. 

Those occupied in the common and ordinary pur- 
suits of life are generally over-worked, oppressed by 
taxation, trod upon by merciless and over-grown cor- 
porations, often under the rule of unjust, tyrannical, 
coarse and vulgar minds, yet many of them are 
perhaps ascultured and refined as the judges on the 
bench and their families, but are reduced to the bare 
necessities of subsistence, to say nothing of the com- 
forts of life. PACcIFICUS. 


PRESUMPTION AS TO LOCATION OF MORTGAGED LANDS. 


Editor of the Albany Law Journal: 

An ambition to become distinguished as humorists 
seems to have taken firm root in the brains of the 
judges of the Supreme Court of Indiana. This is sur- 
mised since no other logical reason can be assigned for 
some of their recent opinions. Observe the opinion of 
Woods, J., in the course of Dutch v. Boyd, decided 
November 30, 1881.. It is held in this case that where 
the parties toa mortgage appear from its terms to have 
been residents of Indiana at the time of its execution, 
there is a legal presumption that the mortgaged lands 
are situate within the State, even although the lands are 
described therein simply by section, township and 
range, and the description will apply to lands in the 
other States formed out of the territory included 
within the same general governmental survey. But 
one reason is given for this unique decision, namely, 
that because forsooth the Supreme Court of Indiana 
has heretofore held that a promissory note, by its terms 
payable in a bank named, without any designation of 
the location of the bank, will be presumed to be pay- 
able in a bank within the State, and governed by the 
law merchant, if it appear from its face to have been 
executed within the State, ‘‘ We can think of no 
sound reason,” says the opinion, ‘‘ why a similar pre- 
sumption should not apply to a deed or mortgage which 
shows within itself that it was executed in the State, 
between parties resident in the State and which con- 
tains nothing to indicate that land outside of the State 
was intended.” 

Now with great deference to the perception and 
learning of the Supreme Court of Indiana, there isa 
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“sound reason’ why there is no paraliel between the 
cases, conceding the promissory note cases to have 
been correctly decided. 

The public survey by Federal officers, pursuant to 
acts of Congress, of the territory including Indiana 
and a number of her adjoining States, was one entire 
and governmental transaction, and the courts of Indi- 
ana take judicial knowledge of this survey, and the 
subdivisions of the territory made by it, and this judi- 
cial knowledge is not confined to the lands within the 
boundaries of the State, but extends to the whole sur- 
vey. Massman v. Forrest, 27 Ind. 233: Cochran v. 
Utt, 42 id. 267; Murphy v. Hendricks, 57 id. 5938; Bus- 
kirk’s Practice, 17. It is because of these propositions 
that the Supreme Court of Indiana has time and again 
decided that descriptions of lands like the aforesaid 
are patently ambiguous and therefore void, and beyond 
the reach of averment or extraneous evidence. See 
cases cited supra. The description must be read in the 
light of this judicial knowledge, and such a reading 
presents the ambiguity at once. 

Now there is uo reason why the court should take 
judicial knowledge of the existence of banks outside 
of the State. These institutions are private corpora- 
tions or partnerships whose existence must be proved. 
The court presumes the bank to be in the State, because 
the reference to it in the note would be meaningless 
unless it was a bank within the State. Such a decision 
is within the rule that all written instruments shall be 
so interpreted as to give some meaning to every part. 
Is there not at least one ‘*sound reason’ why these 
cases should not overturn one of the oldest and best- 
settled rules of the law in reference to descriptions? 

The following language from the opinion in Dutch v. 
Boyd, is quoted as a curiosity of legal logic ‘“Sucha 
presumption we have no doubt will be found to accord 
with the true intention of the parties in a very large 
majority of instances in which the name of the State 
may be or may have been omitted, and if occasionally 
there shall prove to be an exception to this rule, it 
would constitute a mistake which could be corrected 
as between the immediate parties at least, and in any 
event no injustice could befall the mortgagor, who 
owed or intended to secure the debt. If his intention 
was to mortgage lands out of the State, but on account 
of an omission of the name of the State where the 
land was situated the mortgage should be held to apply 
to alike description of lands in this State, which he 
chanced to own, he would still only have to pay his 
just ‘debt, or if the debt was not just, and the paper 
not governed by the law merchant, he could make his 
defense.” : 

If this decision is right, why does not the same pre- 
sumption put the land im the county or village where 
they are named as the places of residence of the par- 
ties to the mortgage? The town of Princeton, Gibson 
county, Indiana, is located in section seven, town two, 
south of the only base line in the State, and range ten, 
west of the second principal meridian. Section ten in 
the same town and range is three miles east of Prince- 
ton. According to this decision a mertgage describing 
section ten and purporting to have been executed be- 
tween parties resident in Princeton, Gibson county, 
Indiana, would move this section into the town of 
Princeton, regardless of consequences. It is in order 
to avoid such a calamity as this that I call the atten- 
tion of the bench and bar to this decision. It should 
not be suffered to remain the law of Indiana. 

PRINCETON, Ind., Jan. 12, 1882. L. C. E. 

-—— -> 


NEW YORK COURT OF APPEALS DECISIONS. 


tae following decisions were handed down, Tues- 
day, January 24, 1882: 
Motions to advance causes granted — The People ex 


rel Belton v. The Park Commissioners; Littlewood y, 
The Mayor, Terhune v. The Mayor, etc.; Phillips y, 
The Mayor, ete —— Motion for reargument denied~ 
In re Opening of Eleventh Avenwe — Motion for rr. 
argument denied, with $10 costs—- McCarthy v. Whe 
len.—— Motion to put case on calendar granted~ 
Beates v. Sharp. Motion to amend remittity, 
granted — O’ Neil v. Montgomery. Judgment af. 
firmed — The People v. Beach. —— Judgment affirmed 
without costs— In re Will of Ross. Judgment re. 
versed and new trial granted, costs to abide event-— 
Derrenbacker v. The Lehigh Valley Railway Co.; Trust 
and Deposit Co. of Onondaga v. Price; Quinn v. Power, 
— Order affirmed— The People ex rel. Loughlin y, 
Finn. —— Appeal dismissed with costs — Clapp y, 
Sage, Florens vy Costa. —— Order reversed, with costs 
of appeal in this court—In re Hahn.—- Order af. 
firmed and judgment absolute ordered for respondents 
on stipulation, with costs— Ward v Craig. Order 
of General Term revorsed. Special Term order of May 
27, 1878, as far as appealed from, reversed. Special 
Term order of May 24, 1880, modified as stated in the 
opinion, without costs to either party at Special or 
General Term, or in this court — Newton v. Russell. 





NOTES 


HE Pennsylvania Supreme Court decided 311 causes 
in 1880, and 761 in 1881. The percentage of rever- 
sals in the former year was 24, 1n the latter 30. In the 
former year there were only 21 decisions not unani- 
mous, in the latter 29. ——-The American Law Register 
for January contains a leading article on Maritime 
Liens, by Theo. M. Etting. Also the following lead- 
ing cases. Van Voorhis v. Brintnall, New York Court 
of Appeals, on extra-territorial effect of statute pro- 
hibiting remarriage of divorced party, with note by 
Henry Wade Rogers; Wirebach's Ex’r v. First National 
Bank, Pennsylvania Supreme Court, on accommodation 
indorsement by lunatic, with note by Marshall D. 
Ewell; Baile v. St. Joseph Fire & Marine Ins. Co. 
Missouri Supreme Court, on oral insurance, with note 
by Dwight M. Lowrey; Pratt v. Whittier, California 
Supreme Court, on hotel fixtures, with note by Mar- 
shall D. Ewell; Cherry v Frost, Tennessee Supreme 
Court, on pledge of stock certificate by assignee hold- 
ing as collateral, with note by Francis A. Lewis, Jr. 


One of the strangest episodes connected with the 
trial of Guiteau for the murder of the late president 
of the United States, is the lecture on the case deliy- 
ered in Washington by the prisoner’s counsel. Accord- 
ing to the telegraphic accounts, Mr. Scoville, while the 
trial was proceeding, seems to have thought it becom- 
ing to address a popular audience on behalf of the 
prisoner, discussing the conduct of the trial, urging 
his belief in the insanity of the prisoner, and predict- 
ing that ‘if he was hanged, the post mortem examina- 
tion would prove him to beinsane.’’ And the audience 
are stated to have adopted a resolution sympathizing 
with the prisoner’s family, and ‘‘complimenting Mr. 
Scoville on his management of the case.’’ All we can 
say is that it is well for Mr. Scoville that the trial and 
this little episode did not occur on this side of the 
Atlantic. Mr. Skipworth will be able to testify that 
the cost of like proceedings here is somewhat heavy; 
not less than a fine of £500, and a sentence of three 
months’ imprisonment, inflicted by summary order of 
the court. But it is probable that the law of contempt 
of court has not yet reached in America the develop- 
ment it has received here in recent years. Americad 
judges probably do not think it worth while to notice 
comments of fanatical adherents of a defendant, and 
have probably no great sympathy with the exercise of 
an irresponsible power of punishment by the very tri- 





rel. Evans v. The Park Commissioners; The People ex 


bunals whose conduct is called in question. — London 
Solicitors’ Journal. ; ; 
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CURRENT TOPICS. 
DT none is convicted. The doctrine of mo- 


mentary and emotional insanity has received a 
serious blow, and probably will not be heard of 
again until a case arises with a woman in it. Mr. 
Scoville must have thought that he was in the midst 
of his accustomed north-western wilds while listen- 
ing to Judge Porter. Certainly the owls hooted 
terribly about Guiteau’s head. Such an arraign- 
ment as the eloquent counsel set forth might well 
drive a better balanced mind than Guiteau’s from its 
composure. The speech was very artfully and dra- 
matically contrived, so as to allow the prisoner to 
“assist” by interruptions and gratuitous answers to 
oratorical questions. We can imagine that the speech 
was intensely effective. Judge Porter has a magi- 
cal way of dissipating the fog and the pettifoggery 
of asham defense. Judge Cox’s charge was sound 
and judicious. Ilis two portraits of the prisoner, 
as drawn by the respective counsel, was a most ad- 
mirable passage, both rhetorically and psychologic- 
ally. There seems to be but one serious question 
left in the case, namely, that of jurisdiction, and 
that is serious only as a question of Federal con- 
struction. Judge Cox’s construction appears con- 
clusive. The device of the juror’s autographs on 
the newspapers seems too thin. <A written admis- 
sion, entitled in the cause, that the jury had read 
the newspaper, would have been much more con- 
clusive and just about as credible. We suspect that 
the author of the Garfield-Morey letter got up that 
newspaper device. 


The New York Times says we are ‘‘innocent and 
confiding ” about the matter of its accusations of 
Justice Westbrook. If by this it means that we are 
not in the habit of inventing sensational and libel- 
lous falsehoods about judicial officers with the view 
of selling our journal or answering the purposes of 
a particular class of stock-jobbers, it is right. If it 
means that we are apt to shut our eyes to reasonable 
evidence of judicial corruption, it is wrong. But 
we are not half so ‘‘innocent and confiding” in 
this matter as the 7imes itself. We recommend the 
Times to peruse, with what equanimity it can sum- 
mon, the communication in another column on this 
subject. From this it appears, that immediately 
after the appointment of Judge Dillon and Mr. 
Hopkins as receivers, the Times wrote of these two 
gentlemen, whom it now stigmatizes as corrupt, and 
for appointing whom it now calls for the impeach- 
ment of Justice Westbrook, as follows: ‘‘ There 
could be no more competent persons to take charge of its 
(Manhattan’s) interests than ex-Judge Dillon and Mr. 
A. L. Hopkins, the one an eminent lawyer, especially 
conversant with the obligations and public relations of 
corporations, and the other a practical and efficient 
manager of railroad affairs.” ‘Innocent and con- 

Vou. 25.—No. 5. 





fiding”’ Times! It should remember that Mon- 
taigne says of a certain class of people that they 
need long memories, or it should intrust all its writ- 
ing on this topic to one hand. Can it possibly 
wriggle out of this? To show the malice and dis- 
honesty of the Times we call attention to the fact 
that after the exposure of the falsity of its charge 
that Justice Westbrook held court ‘‘in Jay Gould’s 
private office,” it at first changed the charge to, “ the 
private office of one of the parties to the corrupt com- 
bination,” and now oozes out in, “a private office” ! 
The ‘ private office,” be it understood, being that 
of Judge Dillon, whom it praised so highly, and 
the hearing being adjourned thence to a larger and 
unoccupied room in the Western Union Building, 
because the ‘‘ private office” was too small to hold 
tne newspaper reporters and spectators at this sin- 
gularly secret and corrupt conclave! Fortunately 
the Times’ malice has over-reached itself, and its 
charges against Justice Westbrook have fallen still- 
born among our profession. But many extra copies 
of the Times have been sold, and that is so much 
clear gain. Meantime Kneeland, who it is under- 
stood is whispering in the ‘innocent and confid- 
ing” ear of the Times, and who nominated or cor- 
dially assented to the receivers whom the Times now 
vilifies, must keep up a clatter with his wind-blad- 
der for a certain time, dying hard, as becomes all 
such ‘‘reformers.” The Times, in speaking of the 
recent fire in the World office, says: ‘‘ The traditions 
of a great newspaper are indestructible.” Those of 
the Times seem quite fire-proof. Indeed, it seems to 
live upon ‘‘traditions.”” The Boston Star ‘‘ sizes” the 
Times about right when it says: ‘The New York 
Times has never been able to get over the fact that 
it was the first journal to set in motion the ma- 
chinery which wrought the conviction of William 
M. Tweed and his associates. The memory of this 
beneficent public service has been kept by the Times 
as a sweet morsel under its tongue, and Alexander- 
like, sighing for new worlds to conquer, it has been 
dexterously probing in every possible direction in 
the hope of finding some other gigantic swindle or 
conspiracy to the investigation of which it might 
address itself and for a second time be heralded to 
the world as a great public benefactor.” ‘It can- 
not be that such journalism commends itself to the 
people of New York.” ‘‘The instances are rare 
where a Massachusetts journal has lent itself as the 
mouthpiece of a set of disappointed men to snarl 
at a conclusion lawfully reached. This is the whole 
thing in a nutshell, and those who care to read be- 
tween the lines of the Times’ philippics will readily 
see that some hand other than that of the editor 
directed the quill.” 


The contest between Messrs, Arnoux and O’Gor- 
man for the Superior Court judgeship now held by 
Mr. Arnoux, is one of the most novel, and bids fair 
to be one of the most interesting ever waged in this 


State. The question whether Judge Spier knew his 
own age better than a number of old gentlemen 
who are guessing at it, and the question whether 
the record in that family Bible is genuine or apoch- 
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ryphal, will be interesting issues of fact. Then 
there will be curious questions of law. 1. Is the 
certificate filed by Judge Spier conclusive? 2. Can 
it be attacked in any collateral proceeding? 3. If 
it is not conclusive, is it not binding until it shall 
have been set aside by due judicial proceeding ? 4. 
Can an election for judge in his place be had until 
his certificate has been set aside and the fact of his 
alleged disqualification has been judicially decreed? 
5. Should not the election of Judge Spier’s suc- 
cessor have been held in November preceding the 
last day of December, when it is claimed that he 
became disqualified by limitation of age? Messrs. 
Ritch & Woodford, attorneys for Judge Arnoux, 
have addressed a letter to the attorney-general, ask- 
ing him to change the venue from Schenectady 
county to New York city. What is the venue do- 
ing up in Schenectady county? Doubtless that 
sleepy old locality is quite appropriate to the inves- 
tigation of such ancient matters, but inasmuch as 
both the claimants are residents of New York city, 
and the late incumbent has lived there forty years, 
and the people of that city are alone interested in 
the issue, we are surprised at this laying of the 
venue one hundred and eighty miles from home. 
It is really unfair to Mr. O'Gorman, and to his emi- 
nent counsel, Mr. Beach (who, by the way, origin- 
ally came from Saratoga), to compel them to travel 
so far at their time of life. And it is particularly 
unfair to Judge Arnoux, and to the people, to draw 
him away so far from his judicial duties. The 
Bible itself is not in Schenectady county, but in 
Saratoga county, and as it is presumably not the 
only one in that locality, no harm would be done 
by inviting it down to the city of New York. Per- 
haps the Bible Society might be interested in thus 
circulating the Scriptures among the heathen. But 
seriously, the laying of the venue in any place but 
the city of New York will prove a public incon- 
venience and detriment, and cause suspicious sur- 
mises. Really, the law questions should be first 
decided, and then if there is any thing left of Mr. 
O’Gorman’s case, the question of fact can be tried 
in some proper and convenient locality, if not in 
the city of New York. 


We call attention to Mr. Bishop’s letter in another 
column. There is nothing in it that we care to 
dwell upon, except the point of law journal review- 
ing. Mr. Bishop probably does not intend to ac- 
cuse us and other law journals of deliberate 
unfairness in this matter. But his allegation that 
law journals are tender of authors for fear of losing 
patronage of publishers, does injustice to such 
publications as the American Law Review and the 
Southern Law Review, to say nothing of ourselves. 
In point of fact, this journal sometimes severely 
criticises law books advertised in its columns, and 
does not experience any loss of patronage in conse- 
quence. Publishers are too wise to forego a good 
medium of advertising on account of a hostile book 
notice. Aside from this, we rarely know, and 
never care whether a book under review is adver- 





tised in our columns. We can generally find some 
merit and usefulness in a text-book, even in Mr, 
Wharton’s rival books on Criminal Law. Occasion. 
ally we cannot, and then we do not hesitate to say 
so, as letters and visitations from angry authors 
have frequently avouched. It must be admitted 
that we cannot tell how much is strictly original, or 
when the “quotation marks” ought to come in, 
But there are millions of passages in the law so 
familiar that an author (or compiler) would no more 
think of putting them in quotation marks, than he 
would think of thus treating: God tempers the 
wind to the shorn lamb; or The woman who hesi- 
tates is lost; or Most authors steal their works or 
buy. It is not easy to define the line in law writ- 
ing, any more than in general literature, at which 
plagiarism commences. When Charles Reade took 
page after page from Dean Swift, and put it into 
one of his own novels, without ‘‘ quotation marks,” 
and as a part of his story, everybody said it was 
piracy, in spite of the novelist’s bluster and abuse, 
But if Mr. Reade had in like manner adopted a few 
hackneyed lines from the same author, without 
credit, such, for example, as those commencing, 
**So naturalists observe a flea,” nobody would call 
that plagiarism. We think Mr. Bishop is over-sen- 
sitive, and hypercritical in making this sweeping 
accusation of piracy. Occasional gross instances 
no doubt exist. He writes as if he personally had 
suffered fromthem. But his punctiliousness in this 
regard reminds us of the clergyman, who, in saying 
grace at breakfast, remarked: ‘‘Lord, we thank 
thee that we have awakened from the sleep which a 
writer in the Edinburgh Review has called the image of 
death.” At all events, poorly as Mr. Bishop seems 
to think of our honesty or intelligence, he can see 
that even his great merits as a law writer have 
never blinded or silenced us as to the weak points 
of his prefaces, although, we believe, his books 
have been advertised in this journal, and have been 
sent us for review. We doubt not that his pub- 
lishers will continue to send them just the same. 


The priest seems to be asserting himself in Can- 
ada. The recent action in the Montreal Supreme 
Court, of Laramee v. Evans, was to set aside a mar- 
riage of Catholic adults, celebrated by a French 
Protestant clergyman, by license. The 
were that the parties had obtained no valid dispen- 
sation from the publication of banns; and that the 
marriage was celebrated secretly, without the knowl- 
edge of the husband’s relations or friends, and by a 
functionary incompetent to marry two Catholics. 
The court arrived at the conclusion that in the case 
of two Catholics, a Protestant minister having no 
spiritual jurisdiction over them, was not a compe- 
tent officer within the meaning of the Code. His 
honor further held that it was for the Catholic 
ecclesiastical authority to pronounce on the validity 
of the marriage. The judgment of the court there- 
fore was that the case be referred to the Roman Ca- 
tholic bishop to pronounce first the nullity of the 
marriage, the case to be subsequently brought be- 
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fore the Superior Court to adjudge as to the civil 
effects of the marriage. This is peculiar law, if it 
is law, and the priest would seem to be an unduly 
despotic personage. A Canadian correspondent 
writes us that hundreds of marriages of this kind 
have been made in the last fifty years, and never 
questioned, and that license is express dispensation 
from banns. Cannot the Legislature cure this, also, 
or is the priest more powerful than the law ? 


NOTES OF CASES. 





N Hull v. Hull, 48 Conn. 250, it was held that 
where one sold a mare, with the agreement that 
she was to remain in the vendor’s stable and under 
his care, and that the colts to be thereafter foaled 
by her were to belong to the vendee, this was a 
valid sale of the colts between the parties and as 
against creditors of the vendor. The court said: 
“Tt is well settled that a valid sale may be made of 
the wine a vineyard is expected to produce, the 
grain that a field is expected to grow, the milk that 
a cow may yield, or the future young born of an 
animal. 1 Pars. on Cont. (5th ed.) 523, note 4, 
and cases there cited; Hilliard on Sales, § 18; Story 
on Sales, § 186. In Fonville v. Casey, 1 Murphy (N. 
C.) 389, it was held that an agreement for a valua- 
ble consideration to deliver to the plaintiff the first 
female colt which a certain mare, owned by the de- 
fendant, might produce, vests a property in the colt 
in the plaintiff, upon the principle that there may 
be a valid sale where the title is not actually in the 
grantor, if it is in him potentially, as being a thing 
accessory to something which he actually has. And 
in McCarty v. Blevins, 5 Yerg. 195, it was held that 
where A, agrees with B. that the foal of A.’s mare 
shall belong to C., a good title vests in the latter 
when parturition from the mother takes place, 
though A. immediately after the colt was born sold 
and delivered it to D.” ‘‘The doctrine as to reten- 
tion of possession after a sale has no application to 
the facts of this case. A vendor cannot retain after 
asale what does not then exist nor that which is 
already in the possession of the vendee. This pro- 
position would seem to be self-sustaining. If how- 
ever it needs confirmation, the authorities in this 
State and elsewhere abundantly supply it. veas v. 
Birdsey, 41 Conn. 357; Capron v. Porter, 43 id. 389; 
Spring v. Chipman, 6 Vt. 662. In Bellows v. Wells, 
36 id. 599, it was held that a lessee might convey to 
his lessor all the crops which might be grown on the 
leased land during the term, and no delivery of the 
crops after they were harvested was necessary even 
as against attaching creditors, and that the doctrine 
as to retention of possession after the sale did not 
apply to property which at the time of the sale was 
not subject to attachment and had no real existence 
as property at all.” See Cotten v. Willoughby, 83 N. 
C. 75; S. C., 35 Am. Rep. 564; Williamson v. Steele, 
3 Lea, 527; S. C., 31 Am. Rep. 652; Moore v. By- 
num, 10 8. C. 452; 8. C., 30 Am. Rep. 58, and note, 
63; Sawyer v. Gerrish, 70 Me. 254; 8. C., 35 Am. 


9 


~ 


37 Am. Rep. 72, it was held that a mortgage of 
personal property, of which the mortgagor has no 
possession or right of possession, and which is not 
the natural product of property of which he has 
possession or right of possession, is invalid against 
antecedent creditors, subsequently obtaining judg- 
ment and levying upon the same before delivery. 


In Hine v. Roberts, 48 Conn. 267, an organ was 
delivered on a written agreement for a specified 
‘*rent,” part of which was paid in a melodeon de- 
livered by the vendee, and part in a note executed 
by him, payable in about two years, ‘‘ with the un- 
derstanding that if I shall have punctually paid all 
said rent, I shall be entitled to a bill of sale of the 
organ, and if I fail to pay any of said rent when 
due, all my rights herein shall terminate, and said 
H. may take possession of said organ.” The organ 
was returned, and it was held that no action could 
be maintained by the vendor on the note. The 
court said: ‘‘ The transaction was not, except in a 
limited and materially qualified sense, a lease; that 
is, if the contemplated sale was not completed by 
the payment of the note, it would operate as a lease 
of the organ until the note became due. But that 
was not the ultimate aim and object of the parties; 
it was simply contemplated and provided for as a 
possibility. The real purpose was to sell the organ, 
with an agreement that the seller should not part 
with the title until the purchase-money was paid. 
A careful inspection of the instrument shows that 
this must be so. It is not in the form and does not 
contain the usual stipulations of a lease. It is not 
signed by the lessor, and expresses but one agree- 
ment to be performed by him, and that is to givea 
bill of sale if the note is paid at maturity. Erase the 
words ‘rented’ and ‘rent’ from the instrument 
wherever they occur, and substitute the word 
‘money’ or its equivalent wherever necessary to 
complete the sense, and the instrument expresses 
the exact idea which the parties had in mind, and 
there is not left in it a single element of a lease ex- 
cept as above stated. We read the transaction 
therefore as a conditional sale; and so the plaintiff's 
counsel regarded it when the request was framed 
asking the court to charge the jury that such sales 
are recognized and upheld by our law. The ques- 
tion then arises — what was the nature of that con- 
dition? The plaintiff seems to treat it as a condi- 
tional sale by him but as an absolute purchase by the 
defendant ; and the court seems to have sanctioned 
that view. We think that view does not give effect 
to the real intention of the parties. It cannot be 
denied that the plaintiff had a right to prescribe 
the terms on which he would part with his prop- 
erty, and we think he has done so, For while the 
language of the instrument purports to be the lan- 
guage of the defendant, it is in reality the language 
of the plaintiff. The instrument is a printed blank, 
carefully prepared by the plaintiff and extensively 
used in his business. It was filled out by the plaint- 
iff's agent and the defendant was required to sign 





Rep. 328. In Parker v. Jacobs, 14 8, C, 112; 8. C., 


it, Presumptively he would not have been per- 





84 THE ALBANY LAW JOURNAL. 





mitted to sign any other, for that was evidently the 
mode and form in which the plaintiff transacted 
business. The plaintiff said to the defendant, in 
substance, ‘I will sell the organ to you for $190. I 
will accept your melodeon in part payment at $50, 
and your note for $140 payable at the end of one 
year. If you pay the note promptly when due the 
organ is yours. If you do not, you forfeit all your 
rights under the contract, and both the organ and 
melodeon are mine.’ We believe this to be a fair 
statement of the material part of the contract. If 
the note is not paid the payment of $50 is forfeited 
by express agreement. As that is something more 
than twenty-five per cent of the whole price of the 
organ it would seem to be ample compensation for 
its use during the year. The plaintiff now insists 
that the defendant shall not only forfeit the melo- 
deon but shall also pay the note. He virtually in- 
jects into the contract, in case of failure to pay the 
note, this further provision — ‘And the said Hine 
shall be at liberty to sue for and collect the note.’ 
We do not think that is a fair interpretation of the 
contract. We do not think that the defendant so 
understood it, or that he would have signed it if it 
had been so expressed. We think that the defend- 
ant understood that it was at his option to pay or 
not to pay the note. The consquences of payment 
or non-payment were expressly provided for, and 
nothing is left to implication. The contract is 
adroitly framed so as to induce that belief, and it is 
our duty to interpret it in the sense in which the 
defendant would naturally understand it, especially 
if the plaintiff knew or had reason to believe that 
the defendant so understood it.” See ‘‘ Conditional 
Sales,” 24 Alb. Law Jour. 265. 





In Norton v. Shepard, 48 Conn. 141, a debtor, 
whose debt was barred by the statute of limitations, 
said to his creditor with regard to it: ‘‘I will pay 
it as soon as possible.” Held, a sufficient acknowl- 
edgment to take it out of the statute. The court 
made the following citations: ‘‘In First Congrega- 
tional Society v. Miller, 15 N. H. 520, the defend- 
ant’s language was, ‘that he had not the money, 
but would pay as soon as he could,’ which was held 
not to be a conditional promise, because there was 
no certain event to which the words looked forward, 
and it was held a sufficient acknowledgment to 
take the case out of the statute. In Butterfield v. 
Jacobs, page 140 of the same volume, the defendant 
said ‘he would go to work and would pay as fast as 
he could,’ in regard to which the court pronounced 
a similar opinion. In Cummings v. Gasset, 19 Vt. 
308, the promise of the debtor was to pay ‘as soon 
as I can,’ and it was held sufficient to remove the 
bar of the statute. In Sluby v. Champlin, 4 Johns. 
461, the defendant on being arrested by the sheriff 
promised to ‘settle with the plaintiff if he would 
give him time for payment,’ which was held suffi- 
cient as an acknowledgment. In De Forest v. Hunt, 
8 Conn. 180, the plaintiff having written to the de- 
fendant calling his attention to the fact that he had 
previously sent his account requesting payment, the 








defendant replied: ‘Yours of the 12th inst. came 
to hand this day, requesting to know what prospe¢ 
I have of paying the demands against me. I an 
extremely sorry to say to you that the prospect, at 
present, is not very flattering, as it is utterly out of 
my power to pay any thing;’ which was held a 
unqualified and unconditional acknowledgment that 
the precise balance stated was at that time justly due 
the plaintiff. In Brown v. Keach, 24 Conn. 73, the 
plaintiff's agent wrote to the defendant, calling his 
attention to the fact that he was indebted to the 
plaintiff by note, and the defendant replied: ‘ Yours 
of the 24th has been received, and in reply I hardly 
know what to say; but as you request an answer 
soon, I will say in return that I can’t tell you what 
I can do at present, but I have been thinking of 
coming to Woonsocket for some time, but will omit 
it until I hear from you again. I wish you by re. 
turn mail to send me a true copy of all the claims 
that you hold against me in full dates; that is, ] 
want it word for word, and indorsements, etc., and 
state where your mother and sister are now living, 
and I will see them or write soon.’ This was held 
sufficient to remove the bar. In Blakeman v. Fonda, 
41 Conn. 561, the debtor said to his creditor: ‘If 
you will call in two weeks I will pay you some- 
thing on the debt; I cannot tell how much;”’ and 
the words were held an unqualified recognition of 
the defendant’s liability to pay the whole debt.” In 
Pierce v. Seymour, 52 Wis. 272, the language was: 
‘*T think I see my way clear to pay you the $200 
and interest I owe you. Iam in hopes another two 
years will enable me from my present income to 
clear off all pressing debts. Rest assured that not 
a day of pecuniary freedom will pass over my head 
without you hearing from me.” J/eld, not sufficient. 
In Mattocks v. Chadwick, 71 Me. 313; S. C., 23 Alb. 
Law Jour. 352, a promise to settle ‘‘when I am 
able,” held, not sufficient. See note, 36 Am. Rep. 
196. 
ie 
IS IT NEGLIGENT TO RIDE 
STREET CAR PLATFORM ? 


ON A 


N Thirteenth and Fifteenth Street Passenger Ry. 
Co. v. Boudrou, 92 Penn. St. 475; S. C., 37 Am. 
Rep. 707, it was held that a passenger, riding on 
the rear platform of a crowded street car, and 
struck and injured by the pole of a following car, 
was not guilty of contributory negligence in so 


riding. The court said: ‘‘The large number of 
passengers in this city, who voluntarily stand on 
the platforms, because there is neither sitting nor 
standing room in the cars, do not, and ought not, 
anticipate that they will be run over by following 
cars. Their position has no tendency to induce the 
driving of one car into another. Whatever the de- 
gree of their negligence in riding on the platform, 
and the risks they take in so doing, every one 
knows that so long as he remains there, he is in no 
danger of being run down by a car, unless from its 
heedless handling. When the plaintiff was struck, 
his post was a condition, but not a cause of his in- 
jury. It neither lessened the speed of the car he 
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was on nor increased that of the other; his pres- 


ence was not a cause of the broken chain and reck- 
less driving of car fourteen; his place was an inci- 
dent of an overcrowded car, whose conductor had 
left the platform to give him standing room, and 
had not pointed him to a seat or requested him to 
enter the car.” Sharswood, C. J., and Paxson, J., 
dissented. The like ruling was made in Nolan v. 
Brooklyn City and Newtown R. Co., New York Court 
of Appeals, November, 1881, where a passenger 
stood on the front platform to smoke, there being 
plenty of seats within, but smoking inside being 
prohibited, and the conductor took his fare, and he 
received no notice or warning not to stand there. 
In Wills v. Lynn and Boston Mailroad Co., 129 
Mass. 351, it was held that a passenger injured 
while sitting on the front platform of a street car, 
in spite of the rule of the company and the warning 
of the driver, has no remedy against the company. 
The court said, in substance: Plaintiff’s intestate, 


a passenger on defendant's street railroad car, when 
the car was approaching a draw-bridge, sat down 


onthe front platform. He was told by the driver 
of the car that he had better not sit in that place, 
as it was against the rules of the defendant and un- 
safe, to which he made a reply not understood by 
the driver. He continued to occupy his position 
while the car was detained at the bridge some fifteen 
minutes by an open draw; and remained there until 
he fell from the car after it had passed the bridge, 
receiving the injuries whereof he died. There 
were notices posted upon the car forbidding pas- 
sengers to be upon the platforms and that the de- 
fendant would not be responsible for the safety of 
passengers while there. In an action for such in- 
juries, held, that the defendant was not liable. It 
was for the plaintiff to prove that the intestate was 
free from negligence contributing to the injury 
which he received. Plaintiff could recover if the 
case presented failed to disclose the exercise on his 
part of ordinary care, as judged of in the light of 
common knowledge and experience. The rule is to 
be applied which requires the exercise of such care 
as men of common prudence usually exercise in 
positions of like exposure and danger. The ques- 
tion is in most cases a question to be submitted to 
the jury, but when the circumstances are not com- 
plicated, and the undisputed evidence discloses con- 
duct which would be condemned as careless by men 
of common prudence, it is the duty of the judge to 
instruct the jury to find a verdict for the defend- 
ant. Garrett v. Manchester and Lawrence R. Co., 16 
Gray, 501; Gahagan v. Boston and Lowell R. Co., 1 
Allen, 187; Todd vy. Old Colony R. Co., 7 id. 207; 
Hickey v. Boston R. Co., 14 id. 429; Baltimore City 
Pass. Ry. Co. v. Wilkinson, 30 Md. 22 The evi- 
dence in this case wholly failed to show that intes- 
tate was in the exercise of due care. He was a 
passenger occupying an exposed and unusual place 
ina constrained and awkward position, against the 
tules of the road and the warning of the driver. 
The case differs from Meesel v. Lynn and Boston R. 
(o., 8 Allen, 234. There the plaintiff had paid his 
fare, and was told by the conductor to go on the 








front platform with several others, and he was 
thrown off while the car was turning a corner with 
unusual speed, and he was holding on to an iron 
railing. A street railway corporation has a right to 
make all reasonable regulations for the safety of 
passengers. A rule prohibiting passengers from 
riding on the front platform is a reasonable regula- 
tion; and one who knowingly violates it, without 
some reasonable excuse or necessity, cannot be said 
to be free from negligence, if the act contributes to 
his injury. 

In Downie v. Hendrie, Michigan Supreme Court, 
October, 1881, a street car passenger was invited by 
the driver to sit on the driving bar, though there 
was room inside, and on a sudden jerk fell off and 
was run over. He sued the carrier for the injury. 
Tkid, that as he was perfectly able to take care of 
himself, and as there was opportunity for him to 
take a safe seat, he was guilty of contributory neg- 
ligence, and that the driver’s invitation did not 
estop the carrier from relying on such negligence in 
defense. 

In Germantown Passenger Ry. Co. v. Walling, « 
Pennsylvania Supreme Court, January, 1881, it was 
held that riding on the front platform of a street 
car which is crowded is not contributory negligence 
per se, precluding a recovery for the death of a pas- 
senger occurring while so riding. The facts were 
these: Deceased took passage in one of defend- 
ant’s street cars; when the car stopped for him he 
tried to get on the rear platform, but could not do 
so on account of the crowd thereon. He then went 
to the front platform and found a place upon the 
step which he took and kept by holding with one 
hand on to the iron of the dasher and with the 
other hand to an iron bar under the front window 
of the car. While the car was going round a cor- 
ner some little time after deceased had commenced 
to ride, several passengers were thrown against him, 
forcing him to let go his hold on the iron bar under 
the window, and causing him to fall over in front of 
the car, in consequence of which he was run over 
and killed. 

The court said: ‘‘Conductor, driver and passen- 
gers acted as if there was room, so long as a man 
could find a rest for his feet and a place to hold on 
with his hands. Nor was that action exceptional. 
Notoriously it was very common in 1876, and per- 
haps it is not infrequent at this day. The compa- 
nies do not consider such practice dangerous, for 
they knowingly suffer it and are parties to it. Their 
cars stop for passengers when none but experienced 
conductors could see a footing inside or out. The 
risk in travelling at the rate of six miles an hour is 
not that when the rate is sixty or even thirty. An 
act which would strike all minds as gross careless- 
ness in a passenger on a train drawn by steam-power, 
might be prudent if done on a horse car. Rules 
prescribed for observance of passengers on steam 
railroads, which run their trains at great speed, are 
very different from those on street railways. In 
absence of express rules every passenger knows that 
what might be consistent with safety on one would 
be extremely hazardous on the other. 
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‘* Street railway companies have all along consid- 
ered their platforms a place of safety, and so have 
the public. Shall the court say that riding on a 
platform is so daugerous that one who pays for his 
standing there can recover nothing for an injury 
arising from the company’s default ? 

‘* Meesel v. Lynn and Boston R. Co., 8 Allen, 234, 
was a case much like this in its facts. The court 
said: ‘It is well known that the highest speed of a 
horse-railroad car is very moderate, and the driver 
easily controls it and stops the car by means of his 
voice, his reins, and his brake. In turning round 
an angle from one street to another passengers are 
not required to expect that he will drive at a rapid 
rate, but on the contrary might reasonably expect a 
careful driver to slacken his speed. The seats in- 
side are not the only places where the managers 
expect passengers to remain; but it is notorious 
that they stop habitually to receive passengers to 
stand inside till the car is full, and then to stand on 
the platforms till they are full, and continue to stop 
and receive them after there is no place to stand 

except on the steps of the platforms.. Neither the 
officers of these corporations nor the managers of 
the cars nor the travelling public seem to regard 
this practice as hazardous; nor does experience thus 
far seem to require that it should be restrained on 
account of its danger. There is therefore no basis 
upon which the court can decide upon the evidence 
reported that the plaintiff did not use ordinary care. 
It was a proper case to be submitted to the jury 
upon the special circumstances which appeared in 
evidence.’ These remarks are quite applicable to 
the case in hand. 

‘Standing on the front platform of a horse car 
when there is room inside is not conclusive evidence 
that the person injured by the driver’s default was 
not exercising due care. Maguire v. Middlesex R. 
Co., 115 Mass. 239. A street railway company has 
the right to carry passengers on the platforms, and 
if a passenger be injured while standing there with- 
out objection by the company’s agent, whether the 
injury was with his contributory negligence is for 
the jury to decide under all the facts and circum- 
stances detailed in evidence. Burns v. Bellefontaine 
and St. L. R. Co., 50 Mo. 139. 

‘*Tt has also been decided in other States that if 
a passenger be injured while standing on the plat- 
form of a street or horse car the question of his 
contributory negligence is one of fact for the jury. 

‘*So little danger exists in riding on the plat- 
forms, accidents to passengers while thus riding are 
so rare, that this is the first time the question raised 
has been presented in Pennsylvania. We think the 

decisions in other States above referred to are sound. 
They accord with well-settled principles.” 

Passengers standing on the platform of street cars 
when there is room inside are guilty of negligence. 
Clark v. Highth Avenue R. Co., 32 Barb. 657; S. C., 
36 N. Y. 135; Solomon v. Central Park R. Co., 1 
Sweeney, 298; Maguire v. Middlesex R. Co., 115 
Mass. 239; Ginna v. Second Avenue, 67 N. Y. 596. 
But the presumption of negligence is rebutted on 
showing that the car was full and no room inside, and 





that the conductor received the fare from the pas. 
Clark v. Eighth Avenue R. Co., 36 N. Y, 
135, and cases, supra. Also, Augusta, ete., R. Co, 
v. Renz, 55 Ga. 126; Meesel v. Lynn, ete., R. Co,,§ 
Allen, 234; Huelsenkamp v. Citizens’ R. Co., 37 Mo, 
537; 8S. C., 34 id. 45. And standing on the front 
platform, even when there is room inside, does not 
constitute negligence per se, when the injury is in. 
curred by the fault of the company’s servant. Burns 
v. Bellefontaine R. Co., 50 Mo. 139; Maguire v. Mid- 
dlesex It. Co., supra. So where one was compelled to 
ride on the platform of a car by a conductor, being 
ordered to give up his seat inside, the company was 
held liable for an injury incurred by careless driving 
(Sheridan v. Brooklyn, etc., R. Co., 36 N. Y. 39), so 
where he was induced to ride there by the invitation 
of the conductor without pay. Wilton v. Middlesex 
R. Co., 107 Mass. 108; §. C., 9 Am. Rep. 11; contra, 
Baltimore, etc., R. Co. v. Wilkinson, 30 Md. 224. 

But standing in an unsafe position upon the plat- 
form of a car after an opportunity is afforded the 
passenger of exchanging it for a safer one is con- 
tributory negligence (Ward v. Central Park ete., RB. 
Co., 11 Abb. [U. 8.] 411; 8S. C., 42 How. P. 289), 
though it is not negligence per se to omit to take 
hold of the railing to prevent being thrown off, 
Ginna v. Second Avenue, supra. 

It is usually a question of fact for the jury 
whether those in charge of a car are negligent in 
allowing a passenger to stand upon or get on or off 
the front platform, and in not sooner stopping the 
car, Thomp. Car. of Pass. 445; Crissey v. Heston- 
ville, ete., R. Co., 75 Penn. St. 83; Maher v. Central 
Packet R. Co., 67 N. Y.52; affirming 8. C., 7 Jones 
& 8.155. And where plaintiff, a child of five years, 
with another of eleven years, got on the front plat- 
form of a street car and the driver allowed them to 
continue in that position, and in attempting against 
the remonstrance of the driver to get off while the 
car was in motion the plaintiff was hurt, it was held 
negligence as matter of law in the driver to allow 
children so young to ride on the platform, and that 
the company was liable. Caldwell v. Pittsburgh, ete., 
R. Co., 74 Penn. St. 421; Brennan v. Fairhaven, ete., 
R. Co., 45 Conn. 284; Philadelphia, ete, R. Co. v. 
Hassard, %5 Penn. St. 367; Hast Saginaw Cit. R. 
Co. v. Boker, 27 Mich. 503; Wilton v. Middlesex R. 
Co., 107 Mass. 108; S. C., 9 Am. Rep. 11; S.C. 
125 Mass. 130; Day v. Brooklyn, ete., R. Oo., 12 
Hun, 435. See also Commonwealth v. Boston and 
Maine Railroad, 129 Mass. 374; S. C., 837 Am. Rep. 
378, and note, 384; and 24 A.b, Law Jour. 365, 
‘* Street Railways.” 
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LEGAL COGNIZANCE OF FRACTIONS OF A 
DAY. 


UNITED STATES SUPREME COURT. 
LOUISVILLE Vv. PoRTSMO®TH SAVINGS 
BANK. 


TOWN OF 


The law does not, in general, take cognizance of the fractions 
of a day ; but the courts may do so when substantial jus- 
tice requires it. 
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The second section of article 14 of the Illinois Constitution, 
which forbids the granting of the credit of towns, ete., in 
aid of railroads, but excepts credit given by the vote of 
the people prior to the adoption of the article, was voted 
upon by the people of the State and adopted, and went 
into operation on the 2d dayof July, 1870. Held, that it 
did not invalidate township bonds issued, in aid of a rail- 
road corporation, pursuant to an election held on that day, 
atan hour prior to the closing of the polls of the general 
election at which the people of the State voted on the 
adoption of the constitution—the bonds, so issued, to be 
applied in discharge of a donation voted in 1868 to be paid 
by special tax. 


N error to the Circuit Court of the United States 
for the Southern District of Illinois. The action 
was upon town bonds. From a judgment in favor of 


plaintiff, defendant took a writ of error. 


HARLAN, J. The bonds, coupons of which are here 
in suit, were issued by the plaintiff in error, a town- 
ship of Clay County, Illinois, to aid in the construc- 
tion of what was originally known as the Illinois 
South-eastern Railway. They were delivered by the 
fjownship authorities to the Springfield & Illinois 
South-eastern Railway Company, a corporation 
yormed by the consolidation, in February, 1870, of the 
(linois South-eastern Railway Company with the 
Pana, Springfield & North-western Railroad Company. 
They contain the same recitals as the bonds of Harter 
Jjownship in the same county, the validity of which 
was determined in Harter v. Kernochan, 103 U.S. 
362. Like the bonds of that township, they purport to 
have been issued in pursuance, as well of authority 
conferred by an act of the general assembly, incorpor- 
ating the Illinois South-eastern Railway Company, ap- 
proved February 25, 1867, an act amendatory thereof, 
approved February 24, 1869, as of an election of the 
legal voters of the township, held on the 10th of Nov- 
ember, 1868. The same questions which, in that case, 
arose on the validity, construction and scope of those 
enactments, and the delivery of the bonds to the con- 
solidated company, are presented for determination in 
reference to the bonds issued by the plaintiff in error. 
We perceive noreason for withdrawing or qualifying 
the conclusious we then announced. 

There is however one question of some importance 
in the present case which did not arise in Harter v. 
Kernochan. In that case it appeared that the election 
held under the act of February 25, 1867, on No- 
vember 10, 1868, — at which the township voted a 
donation to be raised by special tax, payable in three 
equal annual installments,—was supplemented by an 
election beld, under the authority of the amendatory 
act,on the 20th day of May, 1870, at which Harter 
township directed bonds to be issued in payment of its 
donation previously voted. In the present case, while 
the election at which the township of Louisville voted 
asimilar donation, to be raised by like special tax, was 
also held on the 10th of November, 1868, the one at 
which that township voted to issue bonds in payment 
of such donation was not held until the 2d of July, 
1870. On the day last named the people of Illinois 
voted in favor of the adoption of a new Constitution, 
the 2nd section of the 14th article of which was separ- 
ately submitted, and is in these words: ‘ No county, 
city, town, township, or other municipality shall ever 
become a subscriber to the capital stock of any rail- 
road or private corporation or make donations 
to or loan its credit in aid of any such 
corporation; provided, however, that the adop- 
tion of this article shall not be construed as 
affecting the right of any such municipality to make 
such subscriptions where the same have been author- 
ized, under existing laws, by a vote of the people of 
such municipalities prior to such adoption.”” In Town 
of Concord v. Portsmouth Savings Bank, 92 U. 8. 625, 
we held that donations by counties or other munici- 





palities in Illinois to railroad companies were pro- 
hibited by the State Constitution, and could not law- 
fully be made after July 2, 1870, though authorized by 
a prior statute and a popular vote before the adoption 
of the Constitution. This ruling was made in ignor- 
ance of the fact, to which our attention was not at the 
time called, that the Supreme Court of Illinois had, in 
an unreported case, decided that the intention of the 
framers of the Constitution was not to prohibit dona- 
tions authorized under pre-existing laws by a vote of 
the people prior to the adoption of that instrument, 
but to place subscriptions and donations on the same 
footing. Consequently, in the later case of Fairfield v. 
County of Gallatin, 100 U. 8. 50, the ruling was modi- 
fied, and the Construction placed upon the organic law 
of Illinois by its highest court accepted and enforced. 
It may therefore be regarded as the settled law of 
Illinois that its Constitution recognized, as binding, do- 
nations, as well as subscriptions, by a township in aid 
of a railroad corporation, which were authorized, 
under existing laws, by a vote of the people prior to 
the adoption of that instrument. 

We have seen that the people of Louisville township 
did, prior to the adoption of the Constitution of 1870, 
vote a donation, to be raised by special tax, for a lim- 
ited period, in aid of this railroad enterprise. That 
donation was, beyond question, unaffected by the pro- 
visions of the Constitution prohibiting municipal aid 
to railroad or private corporations. When that instru- 
ment was adopted the township had ample authority, 
conferred by vote of the people, to raise, by special tax, 
a specific amount to be donated for the purpose indi- 
cated. 

But the argument, on behalf of the plaintiff in error, 
proceeds upon these grounds: that this is not a suit to 
enforce the levy of a special tax in payment of the do- 
nation voted November 10, 1868, but a suit on the 
bonds voted on the 2d day of July, 1870; that, by the 
settled course of decisions in the Supreme Court of 
Illinois (82 DL. 568; 92 id. 27), the township officers 
could not legally issue bonds in payment of a donation, 
previously voted to be raised by special tax, without 
the consent of the people expressed at an election duly 
called and held for the purpose of determining that 
question; that no election could confer authority to 
issue bonds unless held before the 2d section of article 
14 0f the Constitution of 1870 went into effect ; that that 
section and article, having been adopted by popular 
vote on the 2d of July, 1870, was in operation from the 
first moment of that day; and that consequently the 
township election held on the same day was, in view 
of the constitutional inhibition, unavailing to confer 
authority to substitute a donation of interest-bearing 
bonds maturing many years after date, for a donation 
to be satisfied by a speciai annual tax for three years. 
In other words,that a popular vote authorizing an issue 
of bonds, in order to escape the constitutional prohi- 
bition, must have been had prior to the day on which 
the Constitution was adopted. 

Passing by, as unnecessary to the determination of 
this case, the propositions of law embodied in the first 
branch of this argument, we proceed to inquire as to 
the time when the Constitution of 1870, including the 
provisions inhibiting municipal aid to railroad corpor- 
ations, became the fundamental law of the State, and 
what effect it had on the township election held on the 
2d of July of that year. 

At what precise hour on that day the Constitution 
was adopted by popular vote cannot be stated. But 
we know that it could not have occurred before sun- 
set, since the schedule, providing for the submission of 
the Constitution to the popular vote,expressly required 
the polls to be kept open forthe reception of ballots 
until that hour. Nor are we able to ascertain, from 
the record, the exact moment when the township of 
Louisville voted in favor of the issue of these bonds, 
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But it does appear that the town meeting to determine 
whether bonds should be issued, in lieu of a special 
tax, was called for nine o'clock in the forenoon; that 
such meeting was held pursuant to notice, and that 
only fifty-four votes were cast, of which fifty-two were 
in favor of issuing bonds. The presumption may 
therefore be fairly indulged, that the township had 
in fact voted for issuing bonds before the close of the 
general election, on the same day, at which the people 
of the State voted on the adoption of the particular 
sections of the Constitution, separately submitted, 
which prohibited municipal subscriptions and dona- 
tions in aid of railroad corporations. 

The schedule provided that ifa majority of the votes 
polled were for the Constitution, so much of it as was 
not separately submitted should be the supreme law of 
the State on and after August 8, 1870. The Supreme 
Court of Illinois, in Schall v. Bowman, 62 Ml. 322, de- 
clared that although the result of the election could 
not have been officially ascertained and declared 
before the expiration of some weeks from the election, 
the provision relating to municipal aid to railroad cor- 
porations ‘ was so framed that it could, appropriately 
and effectually, become a part of the original law, 
without the disturbance of any of its elements, 
and was a declaration of the people on the 2d day of 
July, 1870, that from and after that day, no matter 
what may become of the new Constitution,no county, 
city, town, township or other municipality, shall ever 
become subscriber to the capital stock of any railroad 
or private corporation, or make donations to, or loan 
its credit in aid of such corporation.”” Further, in the 
same case, it was said: ‘*‘ Weare unable to find any 
thing in the Constitution itself, or in the schedule 
thereto, militating against the view we have taken, 
that this separate article of the Constitution of 1870 
went into full effect on the day of its adoption by a 
vote of the people; that ison the 2d day of July, 1870. 
There is no provision of the Constitution requiring a 
different construction.’’ The subscription, the validity 
of which was there involved, we remark, in passing, 
was made in pursuance of a municipal election held on 
the 3d day of August, 1870. 

The next case was Richards v. Donagho, 66 Ml. 74, 
which related to a proposed municipal subscription in 
pursuance of an election called July 12, 1870, and 
held August 2, 1870. The court adhered tothe de- 
cision in Schall v. Bowman. The remaining case to 
which our attention has been called is Wright y¥. 
Bishop, 88 Ill. 304. There the vote for an issue of 
bonds was given at an election held on the 2d day of 
August, 1870. The court, referring to the preceding 
cases, said: ‘* This, we have held, was too late. The 
clause in the Constitution, containing the prohibition 
against municipal subscriptions or donations in aid of 
railroad companies and other private corporations, 
took effect on the 2d day of July, 1870; and all such 
subscriptions or donations, not authorized by a vote 
of the municipality, prior to that time, are void.” 

It is thus seen that the cases related to an election 
held in the month of August, 1870. Neither of them 
involved the validity of a subscription or a donation 
made in pursuance of an election held on the 2d of 
July, 1870; and consequently that learned tribunal has 
not indicated its opinion as to whether the constitu- 
tional inhibition forbade a municipal subscription or 
donation, in pursuance of an election held on tho very 
day of the adoption of the Constitution. It is true 
that the court in Wright v. Bishop, after saying that 
the provisions in question ‘“‘took effect on the 2d of 
July, 1870,"" remarked that ‘all such subscriptions or 
donations, not authorized by a vote of the municipality, 
prior to that time, are void.” But that language must 
be interpreted with reference to the facts of the par- 
ticular case presented for judicial determination. It 
is not clear that the phrase ‘prior to that time,’”’ was 





intended to refer to the day on which the constitu. 
tional provision took effect, as distinguished from the 
precise moment of its adoption by popular vote. The 
case involved no such question. 

We are justified in so interpreting the decision ip 
Wright v. Bishop, by what we said in Grosvenor y, 
Magill, 37 11. 240, the doctrines of which have not, go 
far as we are able to find, been modified by any subse. 
quent ruling of the State court. That was an adjudi- 
cation upon the general question whether the law 
regards fractions of a day. The court, speaking by 
Mr. Justice Lawrence, said: ‘It is true that for many 
parposes the law knows no division of a day; but 
whenever it becomes important to the ends of justice, 
or in order to decide upon conflicting interests, the 
law will look into fractions of a day, as readily as into 
the fractions of any other unit of time. 2 Bl. Com. 
140, notes. The rule is purely one of convenience, 
which must give way whenever the rights of parties 
require it. There is no indivisible unity about a day 
which forbids us in legal proceedings to consider its 
component hours, any more than about a month, which 
restrains us from regarding its constituent days. The 
law is not made of such unreasonable and arbitrary 
rules.”’ . 

The views expressed in the last case are consistent 
with sound reason and public policy. They accord 
with our own judgment, and are in line with the set- 
tled course of decisions in other courts. 

In Arnold vy. United States, 9 Cranch, 118, it was de- 
clared to be the general rule that where computation 
is to be made from an act done, the day on which the 
act is to be done should be included. Hence, an act of 
Congress, imposing additional duties to be levied and 
collected upon all goods imported from and after its 
passage, was adjudged to be in force on the day of ifs 
approval by the president. And it has been said in 
some cases that a statute is operative from the first 
moment of the day on which it takes effect — this upon 
the principle that the law will not take cognizance of 
fractions of aday. But to these general rules there 
are established exceptions, as an examination of the 
adjudged cases and the elementary treatises will show. 

The question is discussed with fullness by Mr. Jus- 
tice Story in Richardson's case, 2 Story. By an act 
approved March 3, 1843, the statute establishing a uni- 
form system of bankruptcy throughout the United 
States, approved August 19, 1841, was repealed. But 
it contained a proviso that the act should not affect 
any cause or proceedings in bankruptcy commenced 
before its passage, or any pains, penalties or forfeitures 
incurred under said act; but that ‘‘every such pro- 
ceeding might be continued to its final consummation,” 
in like manner as if that act had not passed. A peti- 
tion in bankruptcy was filed by Richardson on the 3d 
of March, 1845, and the question arose whether it was 
cut off by the repealing act approved on the same day. 

It appeared that the petition was filed about noon, 
while the repealing act was not in fact approved by the 
president until late in the evening of the same day, 
several hours after the filing of the petition. It was 
ruled, upon the case presented, that the act of Con- 
gress should be held to have taken effect only from the 
act of approval by the president, and not by relation 
from the commencement of the day on which such 
approval was given. After a review of the English 
decisions, the court said: ‘So that we see that there 
is no ground of authority, and certainly there is no 
reason to assert that any such general rule prevails, as 
that the law does not allow of fractions of aday. On 
the contrary, common sense and common justice 
equally sustain the propriety of allowing fractions of 
a day, whenever it will promote the [purposes of sub- 
stantial justice.” 

In Lapeyre v. United States, 17 Wall. 198, it was said 
that an act of Congress, unless it is otherwise declared 
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by law, becomes operative from the first moment of 
the day of its passage; and further, that “fractions 
of the day are not recognized,” and “an inquiry in- 
yolving that subject is inadmissible.” In reference to 
that case we remark that the question presented for 
determination was not as to fractions of a day, but 
whether a proclamation of the president, bearing date 
June 24, 1865, took effect on that day or on the 27th 
June, 1865, when it was first promulgated by publica- 
tion in the newspapers. That case did not require a 
determination of the question of law now before us. 
The language quoted from the opinion must therefore 
be taken as a declaration of the general rule which 
obtains when the evidence does not show the necessity 
of regarding fractions of a day. 

In United States v. Norton, 97 U.S. 170, the court, 
while declaring upon the authority of Lapeyre v. 
United States, that the president's proclamation of 


une 13, 1865, removing all restrictions upon internal, 
gz t. 


domestic, and coastwise intercourse and trade, took 
effect as of the beginning of June 13, 1865, and covered 
all the transactions of that day to which it was appli- 
cable, said: ‘* We do not think this is a case in which 
fractions of aday should be taken iuto account.” This 
language of the chief justice clearly implies that there 
were cases in which the court would regard fractions 
of aday. Besides there was no question in that case 
nor any proof made as to the particular hour of the 
day when thé proclamation of the president was issued. 

At the same term of the court the case of Burgess v. 
Salmon, 97 U.S. 381, was decided. An act of Congress 
increased the tax on tobacco from twenty to twenty- 
four cents per pound, but contained a proviso that the 
increased tax should not apply to tobacco *‘on which 
the tax under existing laws shall have been paid when 
this [that] act takes effect.’’ It was approved on the 
afternoon of March 3, 1875, while the tobacco of Sal- 
mon was stamped, sold and removed for consumption 
or use from the place of manufacture, in the forenoon 
of the same day. It was ruled that the court could 
inquire as to the time of the day when the president 
approved the act, and that ‘*the time of such approval 
points out the earliest possible moment at which it 
could become a law, or in the words of the act of 
March 3, 1875, at which it could take effect.’’ It was 
consequently adjudged that the tobacco was not sub- 
ject to the increased tax imposed by a statute which 
was not in fact approved and did not take effect until 
after the removal, on the same day, of the tobacco. 
In that case the parties agreed as to the respective 
hours of the day when the tobacco was in fact stamped 
and removed, and when the act was approved by the 
president. But such an agreement could not have au- 
thorized an inquiry into fractions of a day unless such 
inquiry were permissible by the established rules of 
law. 

The cases in the State courts bearing upon this ques- 
tion, and taking substantially the same view, are nu- 
merous. We refer to only two of them. In Kennedy 
v. Palmer, 6 Gray, 316, the question was as to the juris- 
diction of a justice of the peace of a particular county 
to hear and determine an action, commenced May 7, 
1865, on which day the governor of the State approved 
an act by which the exclusive jurisdiction of all such 
actions, *‘ not already pending,’’ was vested in a police 
court thereby established, the act providing that it 
should take effect from and after its passage. The evi- 
dence did not show either the hour of the day when 
the action was commenced, nor the hour when the 
governor approved the act. The court adjudged that 
the justice had jurisdiction until the precise point of 
time when the act was approved, and thus became a 
law; and that since it did not appear that the suit was 
instituted after the approval of the act, it must be 
treated as one pending at the passage of the act, and 
therefore as unaffected by its provisions. 





The other case is People v. Clark, 1 Cal. 406. The 
facts of that case were these: Clark was elected county 
judge at an election regularly appointed and held. On 
that day the Legislature passed an act repealing the 
one by virtue of which the election was held, and con- 
ferring upon the governor the power of appointment. 
The repealing act was approved the same day, but at 
what hour of the day did not appear. Some days 
thereafter the relator was by the governor appointed 
county judge. The court sustained the validity of the 
election, remarking that “the time of the approval of 
the executive is a fact which can be ascertained and 
proven, and in all cases where the rights of parties are 
in any manner to be affected by the time ef the ap- 
proval, an investigation of the question when the event 
— the passage of the act — occurred, should be had.”’ 

There are decisions in the English courts to the same 
effect. In Roe d. Wrangham v. Hersey, 3 Wils. 271, the 
court characterized as a mere fiction of law, the gene- 
ral proposition that there were no fractions of a day; 
that “by fiction of law the whole time of the Assizes, 
and the whole session of Parliament may be, and some- 
times are, considered as one day; yet the matter of 
fact shall overturn the fiction in order to do justice 
between the parties.’’ Fictio cedit veritati; fictio juris 
non est ubi veritas. In Combev. Pitt, 3 Burr, 1423, 1434, 
Lord Mansfield expressed similar views. He said: 
‘But though the law does uot in general allow of the 
fraction of a day, yet it admits it in cases where it is 
necessary to distinguish. And Ido not see why the 
very hour of the day may not be so too, when it is 
necessary and can be done; for it is not like a mathe- 
matical point, which cannot be divided.” 

In view of the authorities it cannot be doubted that 
the courts may, when substantial justice requires it, 
ascertain the precise hour when a statute took effect 
by the approval of the executive. But it may be 
argued that the rule does not apply where the inquiry 
is as to the time when constitutional provisions became 
operative by popular vote; that a popular vote, given 
at an election covering many hours of the same day, 
should be deemed one indivisible act, effectual, by re- 
lation, from the moment the electors entered upon the 
performance of that act, to wit, from the opening of 
the polls. But we are of opinion that no such distinc- 
tion can be maintained. In determining when a stat- 
ute took effect no account is taken of the time it 
received the sanction of the two branches of the legis- 
lative department, which sanction is as essential to the 
validity of the statute as the approval of the executive. 
We look to the final act of approval by the executive 
to find when the statute took effect, and when neces- 
sary inquire as to the hour of the day when that ap- 
proval was in fact given. So in ascertaining when a 
constitutional provision was adopted, we perceive no 
sound reason why the courts may not, in proper cases, 
inquire as to the hour when such approval became 
effectual, to wit, as to the time when, by the closing 
of the polls, the people had adopted such provision. 
In this case all difficulty is removed by the fact, made 
certain by the schedule to the Constitution requiring 
the polls to be kept open until a certain hour of the 
day of election. That fact should not be disregarded 
or ignored in ascertaining when the constitutional pro- 
vision was adopted, especially since it expressly saved 
the obligations and rights of municipalities which had 
before its adoption, under the authority of pre-exist- 
ing laws, voted subscriptions or donations. 

We are of opinion that within the fair meaning of 
the State Constitution, the township election of the 2d 
of July, 1870, was held prior to the adoption of the 
section forbidding municipal subscriptions or dona- 
tions in aid of railroad corporations, and under the 
authority of valid enactments in force when such 
election was held. The bonds, the coupons of which 
are in suit, were consequently unaffected by the pro- 
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hibitions of the State Constitution. All other mate- 
rial objections to their validity have been considered 
and overruled in Harter v. Kernochan. 

Judgment affirmed. 


———___@—___— 


TO LAND FORMED BY 





TITLE ALLUVION. 


DELAWARE COMMON PLEAS, JULY, 1815. 


Morris v. BROOKE. 

If a portion of the fast land of an island be washed away by 
the encroachment of tide water and subsequently restored 
by the deposit of alluvion, such restored land belongs to 
the original owner of the fast land as does also any 
increase thereof. 

In an action of ejectment by one claiming to own an island to 
recover possession of a bar, connected with such island 
formed by alluvion, held, that it was necessary for 
plaintiff to show title in himself derived from the Com- 
monwealth ora proprietor, but a grant of such title would 
be presumed from a long and undisturbed possession. 


‘HIS case, known as that of Little Tinicum Island, 

was an action of ejectment brought by Philip Mor- 
risand John Newbold against Robert Brooke to recover 
possession of a bar annexed to an island which plaint- 
iffs claimed toown. The opinion sufficiently states 
the facts of the case. It was delivered upon a motion 
for anew trial. 


Witson, P. J. The questions arising in this cause 
are important aud very interesting. From the course 
pursued on the trial it became necessary to take a 
view of the whole case in order to arrive at a satisfac- 
tory opinion whether a new trial ought in justice to be 
granted. 

I shall examine the question in the following order: 

1. Whether the island applied for by the defendant 
by the name of ‘Wilson's bar,’’ is to be considered as 
annexed to anda part of Little Tinicum and conse- 
quently belonging to the owner of that island. 

2. Ifit is to be considered as annexed to Little Tini- 
cum,was it necessary for the plaintiff to show that the 
title to the main island was out of the Commonwealth, 
and 

3. If that was necessary, is the want of such proofa 
sufficient reason under the circumstances of this case 
for granting a new trial? 

1. The plaintiffs rely on two grounds in support of their 
claim to the bar as annexed to Little Tinicum—that it 
is alluvion gradually formed by a deposit of earth and 
actually united to that island before Mr. Brooke’s 
application, so that at low water there was no dis- 
tinguishable line between them—and that it was 
formed on the same spot that was formerly occupied 
by Little Tinicum, which has been washed away by the 
river for a very considerable distance but has been 
thus restored again. I think it appears very clearly 
from the evidence, that Wilson’s bar began to be 
formed and first appeared above the surface of the 
water a considerable distance below the present point 
of Little Tinicum, and has by gradual accretions been 
extended both up and down the river until it has 
become united, (at this time at least, though it is not 
clear that it was so at the date of Mr. Brooke’s appli- 
cation) to that island. 

It began to be formed and first appeared above the 
water in the same place which was formerly occupied 
by Little Tinicum, and now extends principally over 
space occupied by that island, except that it probably 
has extended farther down the river than the island 
appears from any evidence produced to have ever 
extended. 

As the bar began to be formed so far below the 
island, was fora long time entirely distinct from it, 
and at length became united with it by its own exten- 
sion upward by gradual accretions, it would probably 





be difficult to support the plaintiffs’ claim to it as ay 
alluvion, independently of the fact that it was formed 
on the same spot which had been occupied by the 
island. Upon that point however I do not mean to 
express an opinion, but shall confine my remarks to 
the question, what is the law arising from the fact 
last mentioned ? 

It has been slightly argued at the bar and no author. 
ities have been referred to. But I have given it as 
attentive an examination as has been in my power and 
which I thought it merited. 

New islands arising in the sea or in a navigable 
river prima facie belong according to the common 
law, to the King in England and in this country to the 
State. But this rule is not universal. 

The right to the new islands and also to lands gained 
by alluvion or direliction (in case where they are not 
gained by insensible degrees), all of which are goy- 
erned by the same principles, follows the right to the 
soil which is covered with water. As the king is the 
proprietor in general of the soil covered with the sea 
ora navigable river, it is reasonable that he should 
have the soil when the water leaves it dry, and this 
stands on the ground of the prerogative. But when 
the right to the soil while covered with water belongs 
to a subject he isentitled to all these increments. 2 
Bl. Com. 462; Hale de Jure Maris, C. 4 and 6. 

This is illustrated by the law relative to islands aris- 
ing in private rivers. If an island arises in the middle 
of such a river, it belongs in common to those who 
have lands on each side thereof; but if it be nearer to 
one bank than the other it belongs only to him who is 
proprietor of the nearest shore. Yet this, says Sir 
Wm. Blackstone (2 Com. 261) seems only to be reason- 
able, when the soil of the river is equally divided 
between the owners of the opposite shores; for if the 
whole soil is the freehold of auy one man, as it usually 
is, whenever a several fishery is claimed, then it seems 
just (and so is the constant practice) that the Eyotts or 
little island arising in any part of the river shall be the 
property of him who owneth the piscary and the soil. 
The rules relative to the sea and navigable rivers are 
formed on the same principles. 

This subject is very satisfactorily explained by Lord 
Hale in his Treatise de Jure Maris, chapt. 406, to the 
whole of which I generally refer for the proof of the 
rule I have stated, that the right to a new island 
follows the right to the soil on which it was formed. 
This will be found from those chapters to be the rule 
with regard to all the maritime increments. I will 
state here particularly a few passages from them. “If 
a subject had by prescription the property of a certain 
tract or creek or navigable river, or arm of the sea, 
even while it is covered with water, by certain known 
metes and extents, though it should be relicted the 
subject will have the propriety in the soil relicted. 
For he had it before though covered with water.” 
Harg. Law Tracts, 15. If a subject hath land adjoin- 
ing the sea and the violence of the sea swallow it up, 
but so that yet there be reasonable marks to continue 
the notice of it, or though the marks be defaced, yet 
if by situation and extent of quality and bounding 
upon the firm land, the same can be known though the 
the sea leave the land again or it be regained by art or 
industry, the subject doth not lose his propriety; and 
accordingly it was held by Cooke & Foster, M. 7, Jac. 
C. B., though the inundation continue forty years. If 
the marks remain or continue or extent can reason- 
ably be certain, the case is clear.’”’ Ibid. 15. 

The case of Town of Shinbridge, 18 H. 3, is stated 
in p. 16. ‘The river of Severn had gained upon the 
town of Shinbridge so much that its channel ran over 
part of Shinbridge lands and lost part thereof unto the 
other side (Aure) and then threw it back to Shin- 
bridge. It shall not belong to Aure, neither was it at 
all claimed by the king though Severu be in that place 





an arm 
as befc 
owner’ 
The 
propri 
soil of 
king’s 
has le! 
with | 
belong 
the su 
ered ¥ 
ejusde 
As to 
or cre 
is bef 
or rec 
comm 
the ct 
maris 
of pr 
prescl 
cincts 
to the 
such 
accru 
it can 
Thi 
and 8 
that ' 
belon 
grant 
that 
islant 
islane 
wave 
of th 
of the 
regai 
tinue 
emba 
cums 
the r 
cour: 
his. 
beyo 
plain 


little 
dent 
ant 

shov 
fror 
prio 
defe 
islar 
orde 
mac 
T 
the 
isla 
of p 
and 
by 


THE ALBANY 


LAW JOURNAL. 

















anarm of the sea, but it was restored to Shinbridge 
as before. The property of the soil was not lost to the 
owners who had it before.” 

The soil under the water must needs be of the same 
propriety as it is when it is covered with water. If the 
soil of the sea while it is covered with water be the 
kiug’s it cannot become the subject’s because the water 
hasleft it. But when the land as it stood covered 
with water did by particular usage or prescription 
belong to asubject, then the recessus marisso far as 
the subject’s particular interest went while it was cov- 
ered with water, so far the recessus maris vel brachie 
ejusdem belongs to the same subject. “Id., p. 31.” 
As touching islands arising in the sea or in the arms 
or creeks or havens thereof, the same rule holds which 
is before observed touching acquests by the reliction 
or recess of the sea or such arms or creeks thereof. Of 
common right and prima facie it is true they belong to 
the crown, but where the interest of such districtus 
maris or arm of the sea or creek or haven doth in point 
of propriety belong to a subject either by charter or 
prescription, the islands that happen within the pre- 
cincts of such private propriety of a subject will belong 
tothe subject according to the limits and extent of 
such propriety. For the propriety of such a new 
accrued island follows the propriety of the soil before 
it came to be produced.” Id. 36, 37. 

This principle so strongly supported by authority 
and so evideritly grounded on reason and justice proves 
that Wilson’s bar is not to be considered as a new island 
belonging to the Commonwealth and the subject ofa 
grant from the Commonwealth, but that it is a part of 
that isiand and the property of the owner of that 
island. Though the surface of the iower part of that 
island was destroyed by the force of the winds and 
waves and it was consequently overflowed by the water 
of the river, yet the owner did not lose the propriety 
of the remaining soil covered by the water; if it was 
regained either by natural or artificial means it con- 
tinued to belong to the original proprietor. He might 
embank it and thereby again exclude the waters if cir- 
cumstances permitted. The earth deposited on it by 
the river became his by the right af alluvion, and of 
course this island formed on it by such deposit became 
his. And though it probably has now extended 
beyond the limits of the old island, the addition is 
plainly an ailuvion, as it has arisen from gradual and 
imperceptible accretions. 

2. I proceed to consider the second question. ‘‘ Was 
it necessary for the plaintiff to prove the title to the 
main island out of the Commonwealth?’ The coun- 
sel have entered at some length into an argument on 
the correctness of the rule stated by McKean, C. J., in 
Schrider’s Lessee v. Nargan, 1 Dall. 68, requiring a 
plaintiff in ejectment to show that the title is out of 
the proprietary or the Commonwealth. It cannot be 
denied but that some exceptions to this rule have been 
established, but none that will obviate the necessity of 
the plaintiffs showing the title out of the Common- 
wealth in a case like the present. I think there can be 
little difficulty in saying that in strictness such evi- 
dence on their part was necessary because the defend- 
ant isnot a mere wrong-doer without any title, but 
shows a good title (or at least a good inception of title) 
from the Commonwealth, uuless the plaintiffs show a 
prior better one. On the 15th August, 1881, the 
defendant applied to the land office for a grant of this 
island or bar to be called ‘‘Wilson’s bar,’’ on which an 
order was issued to commissioners to value it, who 
made a return. 

The plaintiffs entered a caveat against the grant to 
the defendant, claiming the bar as annexed to Tinicum 
island of which he was the proprietor, and the board 
of property having decided in favor of the defendant 
and dismissed the caveat, this ejectment was brought 
by way of appeal from their decision. The direct 





question then is whether the Commonwealth has a 
right to grant the bar to the defendant. And undoubt- 
edly against the Commonwealth or those showing title 
under the Commonwealth,it must be necessary for the 
plaintiffs toshow a prior grant, and as they claim the 
bar as annexed to the island they should show a grant 
of the island, without which the Commonwealth may 
grant the bar to the defendant. This case is different 
from all those which have beey cited. In that of 
Dickinson’s Lessee v. Tucker, tried before Chew, C. J., 
at this place in August, 1775, it does not appear that 
the question was made whether it was necessary to 
show the title to bé out of the proprietary. The title 
of Ellis Hughes was not disputed, but the question in 
the cause related to the deduction of title from him. 
But considering the case in the most favorable point 
of view for the plaintiffs, the decision is only that if 
another party had a title the plaintiff was entitled to 
recover on the ground of his prior possession, that is 
that prior possession is sufficient to enable a plaintiff to 
recover in ejectment against a mere wrong-doer who 
had no title whatever. In the case of Hilton’s Lessee 
v. Browne, in the Circuit Court of the United States, 
April, 1805, Judge Washington had on the trial non- 
suited the plaintiff because he did not show that the 
title was out of the proprietors; but the non-suit was 
setaside. Judge Washington held that it was enough 
for the plaintiff to show a right of entry; in other words 
a right of possession which is in general sufficient 
prima facie, unless the defendant show a better right 
in himself or show it out of the plaintiff, that it is not 
sufficient however for the defendant to show an 
original title in the proprietors, but the plaintiff's right 
of possession is sufficient against every person but the 
proprietors. ‘‘ladmit’’ says the Judge, ‘‘that the 
rule as laid down in Schrider’s Lessee v. Nargan to be 
correct if the suit be aguinst the proprietor or one claim- 
ing under him put not otherwise, but without this 
explanation the rule can never be supported.” In the 
present case it appears that Judge Washington’s opin- 
ion would be that the plaintiff should show the title 
out of the Commonwealth. 

In Gardiner v. Schuylkill Co., before Judge Seates, 
the plaintiff could show no paper title but only a long 
possession, and the judge left it to the jury under the 
circumstances to presumea grant from the proprie- 
tors. Ihave no doubt thata grant from the proprie- 
tors or the Commonwealth may be presumed from a 
long and undisturbed possession, and so [ stated on 
the motion for a non-suit in this case, but I did not 
then nordol now think that the evidence given in 
this cause was such as to authorize me to leave it to the 
jury to presume a grant. The actual possession of 
which evidence was given was not of sufficient dura- 
tion, and it was besides too fluctuating to justify the 
presumption. Possession of the island appears to 
have been enjoyed by different persons claiming 
apparently under opposing titles; and indeed the most 
decided evidence of possession, by building a house 
and embanking a meadow, was under a title appar- 
ently adverse to that under which the plaintiffs 
claimed. 

3. As it was then in strictness necessary for the 
plaintiff to show that the title to Little Tinicum was 
outof the Commonwealth, and so legal evidence of 
that fact was not given by them, it remains to consider 
the third question. Is the want of such proof a suffi- 
cient reason under the circumstances of this case, for 
granting a new trial? (What follows relates principally 
to the facts of the case.) The court however decided 
that the want of the evidence was cured by the ver- 
dict. 


Nore.—In Murphy v. Norton, 61 How. Pr. 147, a ques- 
tion similar to the one decided in the foregoing case 
Was passed upon and a like conclusion reached, the 
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court holding that if land once submerged by the sea 
shall again be left by the reflex and recess of the sea, 
the owner shall again have his land as before if he can 
make out where and what it was. Although while the 
land continues covered by the sea the title is in the 
sovereign, yet when the land by natural means emer- 
ges, the title of the original owner is restored.—Ed. 
Alb. L. J. 


—____—___—- 
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PRIVILEGE AS TO PAPERS IN HANDS OF 
COUNSEL. 


PHILADELPHIA QUARTER SESSIONS, DEC. 3, 188]. 


COMMONWEALTH OF PENNSYLVANIA V. MOYER. 


A client placed in the hands of his attorney in a suit, as a 
paper in such suit, a lease. In a criminal prosecution 
against the client for the forgery of the lease, held, that 
the attorney could not be compelled to produce the lease. 


THIS was a motion fora rule to compel an attorney 

at law to produce a lease in his possession, in pro- 
ceedings instituted before a magistrate, against de- 
fendant Moyer, in which he was charged with a forgery 
of such lease. 

The attorney, Mr. F. S. Cantrell, set up in answer 
tliat Moyer had advised with him professionally in a 
civil suit and had placed such lease in his hands to use 
in such suit. He was also Moyer’s counsel in the 
criminal proceeding. He had been subpoenaed to pro- 


duce the lease in that proceeding, but had declined to 
obey the subpoena on the ground that it would bea 
violation of his professional duty to his client. 
facts appear in the opinion. 


Other 


Charles F. Warnick, assistant district attorney, and 
P. T. Ransford, for the motion. 

George P. Rich, opposed. 

MircHe.t, J. The general rule that the confidential 
communications from client to attorney are privileged 
is well settled, and it includes the custody and produc- 
tion of papers as well as oral communications. It is 
moreover the privilege of the client, not of the attor- 
ney. 

The present question is whether this rule applies in 
criminal cases. 

The Constitution of this State provides that no per- 
son shall be compelled to give evidence against himself, 
and it is the better opinion that this is only declaratory 
of the common law. The English cases are therefore 
in point, and the weight of authority in England is 
against this present appiication. In Rex v. Dixon, 3 
Burr. 1687, a similar rule was applied for against an 
attorney to produce before the grand jury certain 
vouchers delivered to him by his client, and which had 
been already used in evidence before a master of chan- 
cery. The case was therefore stronger than the pres- 
ent, because the papers had been used in evidence, yet 
Lord Mansfield refused the rule, and was of opinion 
that the attorney should not produce the papers with- 
out his client’s consent and direction. To the same 
effect are Queen v. Hawkins, 2 C. & K. 823, and Rex v. 
Hunter, 4 C. & P. 128. 

In this country the cases are apparently few, but 
directly in point. The State v. Squires, 1 Tyler, 147, 
was precisely like the present case, and the Supreme 
Court of Vermont refused to order an attorney to de- 
liver to the State attorney, forthe inspection of the 
grand jury, certain promissory notes which had been 
delivered to him by the client, who was charged with 
having forged them. So in Anonymous, 8 Mass. 370, 
the Hon. Nathan Dane, a very distinguished lawyer, 
the framer of the Ordinance of 1787, for the govern- 
ment of the North-west Territory, and the founder of 
the Harvard Law School, was subpoenaed to produce 





before the grand jury a promissory note which had 
been delivered to him by his client for use in a pending 
civi: action. The note was desired by the solicitor. 
general to lay before the grand jury to found an in- 
dictment for forgery. The case was in all respects like 
the present. Mr. Dane declined to produce the note 
unless the court should advise him that he ought to do 
so. The Supreme Court of Massachusetts, after argu- 
ment, said: ** We can give no such advice. This paper 
was intrusted to Mr. Dane as an attorney of this court, 


It is in the keeping of his client as much as if it were. 


in his own pocket.” 

I do not find any case in which a contrary view has 
been taken, and I am therefore of opinion that the 
possession of the lease by Mr. Cantrell is the possession 
of his client Moyer, and as the latter could not be com- 
pelled to produce it, so neither can nor ought Mr. 
Cantrell to de so, without his consent or direction. 

The rule asked for is refused. 

Nore.—See upon this subject Regina v. Tylney, 18 
L. J. (N. 8S.) 36: People v. Atkinson, 40 Cal. 284; Cha- 
horn v. Commonwealth, 21 Gratt. 822; also, ante, 24. 


— — 


NEW YORK COURT OF APPEALS ABSTRACT. 
ACTION — WHAT IS ON CONTRACT AND NOT FOUNDED 
ON FRAUD—STATUTE OF LIMITATIONS — DEMAND. — 
(1) The complaint in this action alleged that defendant 
was employed as agent, and fora commission agreed 
to be paid him. in the purchase for plaintiffs of what 
were known as “city horns;”’ that through a series 
of years he acted in that capacity, receiving from 
plaintiffs and paying out on their account large sums 
of money; that at stated intervals during the success- 
ive years he rendered an account, which he represented 
to be correct and just, and which was settled in reli- 
ance upon such assurance; that as matter of fact these 
accounts were false and fictitious and by means thereof 
the defendant, intending to cheat and defraud the 
plaintiffs, obtained from them and fraudulently con- 
verted to his own use, upward of $11,000 properly be- 
longing to his principals. The defense was that 
defendant was not an agent at all, but simply the 
vendor of the horns. Held, that it could not be said 
that the action was founded upon fraud. The case 
does not fall within the provisions of subdivision 5 of 
section 382 of the Code of Civil Procedure, but comes 
within subdivision 1, as being an action upon a con- 
tract obligation or liability, express or implied, and the 
limitation of six years applied. (2) It was claimed that 
a demand was necessary before action, because defend- 
ant was a foreign factor. It was shown that defend- 
ant’s employment was always for a single year, and 
that at the end of such year it was renewed or con- 
tinued for the succeeding year, by correspondence or 4 
personal interview. eld, that no demand was neces- 
sary. The defendant if liable at all became so at the 
moment he misappropriated the money of his princi- 
pal. Order affirmed. Carr v. Thompson. Opinion 
by Finch, J. 
(Decided Dec. 13, 1881.] 


CRIMINAL LAW — TAKING WOMAN FOR PURPOSE OF 
COMPELLING HER TO BE DEFILED. — Defendant was 
indicted under 2 Revised Statutes, 664, section 25, the 
indictment averring that he and one D. feloniously 
did make an assault upon prosecutrix and then and 
there knowingly, feloniously and unlawfully did take 
her against her will, and with force and arms, to com- 
pel her by force, menace and duress to be by some per- 
son or persons to the jurors unknown, defiled, against 
the form of the statute in such case made and pro- 
vided. It was shown on the trial that defendant 
falsely represented to the prosecutrix that he had pro- 
cured her a situation as a servant in a respectable 
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family, and that unsuspicious of the object he had in 
yiew and relying upon his statement, she was induced 
to proceed with him toa disreputable house, where the 
defilement was effected. She opposed and resisted the 
act and made a fruitless effort to escape. Held, that 
the charge of the indictment was sustained. Prose- 
cutrix did not voluntarily go to the house for the pur- 
pose of being defiled. It was contrary to her will to 
pecome the inmate of such a house, and she neither 
contemplated nor expected avy such result. She was 
an unwilling victim of misrepresentation, fraud and 
falsehood. She was taken unlawfully against her will, 
within the meaning of the statute. The taking of the 
plaintiff was against her will also for the reason that 
she had another and a different object in view than 
that which was intended to be and actually was at- 
tained by defendant, and the taking her by defendant 
under the circumstances, as well as the subsequent 
acts of those who co-operated with him, was against 
her will orconsent. Under the statute, even without 
force, the taking may be against the will and actual 
force by personal violence is not required. Laws 1848, 
chapter 105, section 1, which provides against invei- 
gling, enticing or taking for the purpose of prostitution, 
does not apply. That has reference to acase where 
artifice or persuasion is employed, and the end attained 
without coercion. Judgment of conviction affirmed. 
Beyer v. People of New York. Opinion by Miller, J. 
[Decided Oct. 11, 1581.] 


DOWER — RIGHT TO HAVE APPORTIONED — LIABLE 
FOR DEBTS OF DOWRESS.— A widow's right or claim 
of dower is property that like every other species of 
property may be reached and applied to the payment 
of her debts. In this action by a receiver, the com- 
plaint stated the recovery of a judgment against the 
defendant B., the usual steps forits enforcement, and 
those failing, proceedings supplementary to execution 
in behalf of the judgment creditor, and the appoint- 
ment of plaintiff as receiver of the property of the 
judgment debtor. She was formerly the widow of one 
N., and as his widow entitled to dower in certain lands 
described in the complaint, of which he was seized. 
They are now owned by his children and heirs, subject 
to her right of dower, and the children, with her and 
her present husband, are in possession thereof. The 
complaint also stated that in pursuance of the order 
appointing plaintiff receiver, she conveyed to him, in 
writing, her dower and right of dower therein, that it 
has never been assigned to her, and that the said right 
of dower may be applied to the satisfaction of the 
judgment, it is necessary, among other things, that 
the dower interest be admeasured and set off and the 
plaintiff let into possession. After alleging permission 
of the court to bring the action, plaintiff demands 
judgment, that the interest so conveyed to him be 
ascertained and the said dower right admeasured and 
set off to the plaintiff as such receiver, etc. Held, that 
the complaint contained sufficient facts to sustain an 
action and an order sustaining a demurrer thereto was 


erroneous. See Tompkins v. Fonda, 4 Paige, 448. Also 
Elmendorf v. Lockwood, 57 N. Y. 822; Marvin v. 


Smith, 46 id. 574; Stewart v. McMartin, 5 Barb. 438; 
Moak v. Coats, 33 id. 498; Chautauqua Co. Bk. v. 
White, 6 id. 596. In this case plaintiff takes as as- 
signee of the chose in action, and must sue therefor in 
hisown name. Old Code, § 111; Code Civ. Pro., § 449. 
This was so held in Indiana, under a Code similar to 
that of New York. Strong v. Clem, 12 Ind. 37. The 
case, Jackson v. Aspell, 20 Johns. 411, distinguished. 
See also, Potter v. Everett, 7 Ired. Eq. 152. Order and 
judgment reversed. Payne v. Becker. Opinion by 
Danforth, J. 
[Decided Dec. 13, 1881.] 

PRACTICE — SHAM DEFENSE — WHAT IS NOT — AL- 
TERATION OF NOTE. —In an action upon a promissory 





note the answer set up as a defense that after the mak- 
ing and delivery of the note the same was materially 
altered by the plaintiff, without the knowledge of the 
defendant, by changing the date thereof from April 1, 
1872, to April 1, 1875. Held, that the alteration alleged 
Was a2 material one and the answer was not sham or 
frivolous, and an order striking it out as such was erro- 
neous. Held, also, that it was not the province of the 
court, without proof, to decide the question of fact 
raised by the answer, upon a mere inspection of the 
note in question. Order reversed. Rogers v. Vos- 
burgh. Opinion by Miller, J. 

[Decided Dee. 15, 1881.] 


SPECIFIC PERFORMANCE — COVENANT TO ABSTAIN 
FROM ACT, WITH STIPULATED PENALTY FOR BREACH, 
DOES GIVE COVENANTER OPTION TO DO ACT UPON PAY- 
ING PENALTY.—In a deed of land from H. to 8S, 
the grantee covenanted with the grantor not to erect 
or cause to be erected any building or erection ona 
specified part of the conveyed premises adjoining the 
southerly line of the remaining land of grantor, and 
following this covenant were the words, “and fora 
violation of the covenant the said party of the second 
part, for himself, his administrators and assigns, hereby 
covenants and agrees to pay the said party of the first 
part, their heirs, etc., the sum of fifteen hundred dol- 
lars, liquidated damages.’’ In an action by the suc- 
cessor in title of H. to the land not embraced in the 
deed to 8., to restrain the successor in title of S. from 
erecting a building upon the land embraced in the 
covenant in such deed, held, that S. and his assigns 
did not have the option to leave the specified land 
vacant or to build upon it upon payment of the sum 
specified as damages. The general rule in equity, as 
stated by Lord Hardwicke, in Howard vy. Hopkins, 2 
Atk. 371, is that “im ail cases where penalties are in- 
serted, in case of a non-performance (of a contract) 
this has never been held to release the parties from 
their agreement, but they must perform it notwith- 
standing.’’ The rule deduced from the authorities is 
that when there is a covenant to do or not to do a par- 
ticular act, under a penalty, the covenantor is bound 
to do or refrain from doing the very thing, unless it 
appears from the particular language, construed in the 
light of the circumstances, that it was the intention of 
the parties that the payment of the penalty should be 
the price of non-performance, and to be accepted 
by the covenantee in lieu of performance. Chilliner 
v. Chilliner, 2 Ves. Sr. 528; French v. Macale, 2 Dr. & 
War. 229; Gray v. Crosby, 18 Johns. 219. The question 
to be considered in such cases is what was the primary 
intent of the agreement. If it was that the covenant 
should be performed, the annexing of a penalty is re- 
garded merely as security for the performance of the 
covenant and not asasubstitute forit. It makes no 
difference in the construction of the covenant whether 
damages for non-performance are left to be ascertained 
by an issue quantum damnificatus or the parties con- 
clusively settle the amount. Coles v. Sims, 5 DeG., 
MeN. & G. 99; Long v. Bowring, 33 Beav. 585; Clark 
v. Jones, 1 Den. 516. In the case at bar the covenant 
against building is absolute and unqualified, and the 
damages fixed in the second clause are given for a vio- 
lation of the prior covenant and not as asubstitute for 
its non-observance. And the circumstance that the 
purpose of the covenant was to secure an open space 
for light and air to a building which could procure it 
in no other way, justified a finding by the court that 
it was the intention of the parties to secure a perform- 
ance of the very thing covenanted for. The defendant 
purchased with full notice of the covenant. Held, 
that the action to restrain the erection of the building 
would lie in favor of plaintiff. See Whitney v. Union 
R. Co., 11 Gray, 364. Also Hills v. Miller, 5 Paige, 254; 
Trustees of Watertown vy. Cowen, 4 id. 510; Barrow v. 
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Richard, 8 id. 351; Trustees, etc., v. Lynch, 70 N. Y. 
440. Judgment affirmed. Phania Insurance Co. v. 
Continental Insurance Co. Opinion by Andrews, C. J, 
[Decided Jan. 17, 1882.] 
————_—> __—_ 
UNITED STATES SUPREME COURT AB- 
STRACT. 


COVENANT — WHAT DOES NOT CONSTITUTE — PERSON 
NOT PARTY AND UNHEARD NOT BOUND BY JUDG- 
MENT.—(1) In May, 1864, the Oregon Steam Navigation 
Company, then engaged in the transportation, for 
hire, of freight and passengers on the Columbia river 
and its tributaries, purchased a steamboat, called the 
New World, from the California Steam Navigation 
Company, then engaged in like business upon the 
rivers, bays and waters of the State of California. The 
written agreement of sale provided in consideration of 
a@ sum named, that the vendee should not run the 
vessel or her machinery on the waters of California 
for ten years. In «ebruary, 1867, the Oregon company 
sold the steamer to Winsor Hale and others, Winsor 
executing back an agreement not to run the vessel or 
her machinery on the waters of California, or of the 
Columbia river or tributaries, for ten years. On the 
5th of March, 1867, Winsor, conveyed the vessel to 
Hale, with covenants of warranty. In November, 
1867, Hale executed to Finch a bill of sale, reciting a 
consideration of $50,000, and containing, among 
others, the following clauses: ‘‘And I, the 
said Calvin H. Hale, have, and by these 
presents do promise, covenant, and agree, for myself, 
my heirs, executors and administrators, to and with 
the said Duncan B. Finch, his heirs, executors, ad- 
ministrators and assigns, to warrant and defend the 
whole of said steamboat New World, her engines, 
boilers, machinery, and all the other’ before- 
mentioned appurtenances, against all and every 
person and persons whomsoever. ‘And it is 
understood and agreed that this sale is upon 
this express condition, that said steamboat or 
vessel is not, within ten years from the first day of 
May, 1867, to be run upon any of the routes of travel on 
the rivers, bays or waters of the State of California, or 
the Columbia river or its tributaries, and that during 
the same period last aforesaid the machinery of the said 
steamboat shall not be run, or be employed in running, 
any steamboat or vessel or craft upon any ofthe routes 
of travel on the rivers, bays or waters of the State of 
California, or the Columbia river and its tributaries.”’ 
Held, that the language used did not import a coven- 
ant upon the part of Finch, that he would not use or 


permit the use by others, of the steamboat or its ma- 
chinery, within a prescribed period, either upon the 
waters, rivers and bays of California, or upon the 
Columbia river and its tributaries, but only a condi- 
tion, for breach of which the vendor had no remedy 


other than by suit to recover the property sold. The 
words are precise and unambigious. No room is left 
for construction. It is undoubtedly true, that neither 
express words of covenant, nor any particular techni- 
cal words, norany special form of words, are necessary 
in order to charge a party with covenant. 1 Roll. 
Abridg. 518; 1 Burr. 290; 1 Vesey, 516; Sheppard’s 
Touchstone, 161, 162; Courtney v. Taylor, 7 Scott, N. 
R., 765; 2 Pars. on Cont. 510. “The law,” says 
Bacon, “does not seem to have appropriated any set 
form of words which are absolutely necessary to be 
made use of in creating a covenant.’’ Bacon’s Abridg- 
ment, Covenant, A. So in Sheppard’s Touchstone, 
161-2, it is said: **There need not be any formal words, 
as ‘covenant,’ ‘promise,’ and the like, to make, a 
covenant on which to ground an action of covenant, 
for a covenant may be had by any other words, and 
upon any part ofan agreement in writing, in whatso- 








ever words it be set down, for any thing to be or not to 
be done, the party to or with whom the promise or 
agreement is made may have his action upon the breach 
of the agreement.’’ ‘Sometimes words of proviso 
and condition will be construed into words of coven- 
ant when such is the apparent intention and meaning 
of the parties.”” 2 Pars. on Cont. 510-11. There are 
also cases in the books in which it has been held that 
even a recital ina deed may amount to a covenant, 
Farroll v. Hilditch, 5 C. B. N. S. 852; Great Northern 
R. W. Co. v. Harrison, 12 C. B. 609; Severn v. Ciark, 
1 Leon, 122. And there are cases in which the instru- 
ment to be construed was held to contain both a con- 
dition and a covenant; as, ‘‘ if a man by indenture 
letteth lands for years, provided always, and it is coy- 
enanted and agreed, between the said parties, that the 
lessee should not alien.’? It was adjudged that this 
was ‘‘acondition by force of the proviso, and a coven- 
ant by force of the other words.” Coke Litt. 203 b. 
But according to the authorities, including some of 
those above cited, and from the reason and sense of the 
thing, a covenant will not arise unless it can be col- 
lected from the whole instrument that there was an 
agreement, or promise, or engagement upon the part 
of the person sought to be charged, for the perform- 
ance or non-performance of some act. Comyn’s Dig. 
Covenant, A. 2,3. (2) One nota party to an action, 
nor notified of its pendency, having vo opportunity or 
right to control the defense, to introduce or cross- 
examine witnesses, or to prosecute a writ of error from 
the judgment therein, is not bound by such judgment. 
Railroad Co. v. National Bk., 102 U.S. 211. Judg- 
ment of Washington Supreme Court affirmed. Hale 
v. Finch. Opinion by Harlan, J. 

[Decided Dec. 5, 1881.] 


JURISDICTION — OF FEDERAL COURTS. — By the 
judiciary act of 1789, section 11, it was provided that 
the District and Circuit Courts of the United States 
should not ‘‘have cognizance of any suit to recover 
the contents of any promissory note or other chose in 
action in favor of an assignee, unless a suit might have 
been prosecuted in such court to recover the said con- 
tents if no assignment had been made, except in cases 
of foreign bills of exchange.’’ By the act of 1875 (ch. 
137), this provision was so far modified as to extend the 
exception to ‘promissory notes negotiable by the law 
merchant and bills of exchange,’’ but in section 5 it 
was enacted ‘“‘that if in any suit commenced in the 
Circuit Court, it shall appear to the satisfaction of said 
Circuit Court, at any time after such suit has been 
brought, that such suit does not really and substan- 
tially involve a dispute of controversy properly within 
the jurisdiction of said Circuit Court, or that the 
parties to said suit have been improperly or collu- 
sively made or joined, either as plaintiffs or defend- 
ants, for the purpose of creating a case cognizable, 
under this act, the said Circuit Court shall proceed no 
further therein, but shall dismiss the suit, and shall 
make such order as to costs as shall be just.”” In this 
case, plaintiff, a citizen of Indiana, sued defendant, a 
municipal corporation of Michigan, upon bonds issued 
by it in the Federal Circuit Court. Three of the bonds 
of $100 each which were neg *tiable in form,belonged to 
plaintiff, three others of the same amount belonged to 
one T., whose residence did not appear, and had been 
assigned to plaintiff for the purpose of this suit solely, 
and other of the bonds belonged to citizens of Michi- 
gan, and had been assigned to the plaintiff for the same 
purpose. The Circuit Court directed judgment in 
favor of plaintiff as to the six bonds owned by himself 
and T., and in favor of defendant in respect to the 
other bonds. Upon a writ of error brought by plaint- 
iff, held, that the bonds held by the parties other than 
T. and plaintiff, were clearly within the prohibition of 
the actsof 1789 and 1875. Being citizens of Michigan, 
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those parties could not sue in the Federal courts, and 
upon it appearing that they were the real parties in 
interest it was the duty of the Circuit Court to dismiss 
the suit as to those bonds. Under the act of 1789, it 
was held in Smith v. Kernochan, 7 How. 216, that this 
objection was one which could only be taken by plea 
in abatement; but in Barney v. Baltimore, 6 Wall. 
0, a case was dismissed on such an objection 
where there was no such plea. T. and _ plaintiff, 
being collusively joined as plaintiffs, so as to give the 
Circuit Court jurisdiction, neither having aclaim of 
$500, the case should have been dismissed as to them. 
This the court below is directed to do, notwithstand- 
ing the amount now due each party plaintiff is, by the 
accumulation of interest, more than $500. In Gordon 
y. Longort, 16 Pet. 104. Judgment of U.S. Cire. Ct., 
W. D., Michigan, reversed. Williams v. Township of 
Nottawa. Opinion by Waite, C. J. 

[Decided Dec. 5, 1881.] 


MINING LAW— STATUTORY CONSTRUCTION — LOCA- 
TION AND RELOCATION. — By act of Congress of May 
10, 1872 (ch. 152, § 3), it was provided that the locators 
of all mining locations theretofore or thereafter made 
on any mineral vein, lode or ledge situate on the public 
domain, their heirs and assigns, where no adverse 
claim then existed, should have the exclusive right of 
possession and enjoyment of all the surface included 
within the lines of their locations, so long as they com- 
plied with the laws of the United States, and with 
State, territorial and local regulations, not in conflict 
with the laws of the United States, governing their 
possessory title. By section 5 of the same act it was 
provided that on all claims located prior to the passage 
of the act, ten dollars’ worth of work should be per- 
formed or improvements made each year for each one 
hundred feet in length along the vein, until a patent 
should have issued therefor, and upon a failure to com- 
ply with this condition, the claim or mine on which 
the failure occurred should be open to relocation in 
the same manner as if no location of the same had 
ever been made, provided the original locators, their 
heirs, assigns or legal representatives had not resumed 
work on the claim after the failure and before the re- 
location. By another act, passed March 1, 1875 (ch. 
214), the time for making the first annual expenditure, 
under the act of 1872, was extended to June 10, 1874; 
and by an act of June 6, 1874 (ch. 220), to January 1, 
1875. In this case, in July, 1864, H. located a claim. 
This claim was valid and subsisting May 10, 1872, and 
no claim adverse to it then existed. No work was 
done on it between that date and June, 1875. During 
that month and before any relocation was made, H. 
did work on it enough to re-establish his original 
rights, if such work alone was sufficient to do that. 
He did no more work at any time thereafter and his 
claim lapsed at any rate January J, 1877, by reason of 
a failure to perform the annual work required by the 
act of Congress. On the 19th of December, 1876, H. 
not having for a long time been in actual possession, 
B. made a relocation and did all that was necessary to 
establish his claim, if the claim was open for relocation. 
His entry was peaceable, no one appearing to resist. 
He did a small amount of work but took no other pos- 
session of the property. On the 21st of February, 1877, 
M. and another defendant herein, entered upon the 
property peaceably, and made another relocation, do- 
ing all that was required to perfect their rights, if the 
premises were at the time open to them. The posses- 
sion they had when this suit was begun, was in con- 
nection with the title they acquired in that way. Held, 
that by the work done by H. in June, 1875, the original 
claim was continued in force and made operative until 
there could be another forfeiture by reason of the 
failure of the owner to do the necessary annual work. 
There could not be a forfeiture until after December 








31, 1876. On the 19th of December, 1876, H. had the 
exclusive right to the possession and enjoyment of 
the property and the relocation of B. at that date was 
invalid, both as to H. and as to all the rest of the 
world, and B. could not claim title to the property as 
against defendants. A mining claim perfected under 
the law is property in the highest sense of that term, 
which may be bought, sold and conveyed, and will pass 
by descent. Forbes v. Gracey, 94 U. S. 767. Mining 
claims are not open to relocation until the rights of a 
former locator have come to un end. A relocator seeks 
to avail himself of mineral in the public lands which 
another has discovered. This he cannot do until the 
discoverer has in law abandoned his claim and left the 
property open for another to take up. The right of 
location apon the mineral lands of the United States 
is a privilege granted by Congress, but it can only be 
exercised within the limits prescribed by the grant. 
Locations can only be made where the law allows it to 
be done. Any attempt to go beyond that will be of no 
avail. Hence a relocation on lands actually covered at 
the time by another valid and subsisting location is 
void; and this not only against the prior locator, but 
all the world, because the law allows no such thing to 
be done. The right to the possession comes only from 
a valid location. Consequently if there is no location 
there can be no possession under it. Location does 
not necessarily follow from possession, but possession 
from location. <A location is not made by taking pos- 
session alone, but by working on the ground, recording 
and doing whatever else is required for that purpose 
by the acts of Congress and the local laws and regula- 
tions. As in this case, all these things were done when 
the law did not allow it, they are as if they had never 
been done. See Lansdale v. Daniels, 100 U. 8. 116. 
Judgment of Montana Supreme Court affirmed. Belk 
v. Meagher. Opinion by Waite, C. J. 
[Decided Dee. 5, 1881.] 
cmaaineiliipaiiaiiiatibon 
STATES CIRCUIT 
STRACT.* 

FORMER ADJUDICATION — DECISION OF PROBATE 
COURT AS TO INHABITANCY OF INTESTATE. — The gene- 
ral rule, in the language of the court, is that a question 
of fact once determined and adjudged, by a court hav- 
ing authority to make the inquiry and adjudication, is 
conclusively determined, unless the judgment is set 
aside on appeal to some higher court, or upon some 
direct proceeding within the recognized rules of law to 
annulit. Hence, where the statute of the State pro- 
vided that the administration of the estate of an in- 
testate shall be granted by the County Court when the 
intestate, ‘‘at or immediately before his death, was an 
inhabitant of the county,’’ etc., the decision of the 
court on the question of inhabitancy, properly pre- 
sented for its adjudication, is not open to examination 
in a subsequent proceeding in a Federal court. Grig- 
non’s Lessee v. Astor, 2 How. 338; Ex parle Watkins, 
3 Pet. 204; United States v. Arredondo, 6 id. 709; In 
re Bogart, 2 Sawy. 401; Florentine v. Barton, 2 Wall. 
216; Comstock v. Crawford, 3 id. 403; Caujolle v. Fer- 
rie, 13 id. 465; McNitt v. Turner, 16 id. 363; Mohr v. 
Mannierre, 101 U. 8. 424; Haggart v. Morgan, 5 N. Y. 
429; Erwin v. Lowrey, 7 How. 172; McCormick v. Sul- 
livant, 10 Wheat. 199; Kennedy v. Bank of Georgia, 8 
How. 611; Skillern v. May, 6 Cranch, 267; Washing- 
ton Bridge Co. v. Stewart, 3 How. 424; Smith v. Ker- 
nochen, 7 id. 216; Jones vy. League, 18 id. 81; De Sorby 
v. Nicholson, 3 Wall. 423; Evans v. Gee, 11 Pet. 83; 
Wickliffe v. Owings, 17 How. 48; Lucas v. Todd, 28 
Cal. 185; Haynes v. Meeks, 20 id. 313; Fisher vy. Bas- 
sett, 9 Leigh, 119; Andrews v. Avory, 4 Gratt. 229; 
Abbott v. Coburn, 28 Vt. 667; Burdett v. Silsbee, 15 
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Tex. 615; Johnson v. Beazley, 65 Mo. 264; Bumsted vy. 
Read, 31 Barb. 664; Bolton v. Brewster, 32 id. 393. U. 
8. Cire. Ct., Oregon, Oct. 20, 1881. Holmes v. Oregon 
& California Railroad Co. Opinion by Sawyer, C. J. 


PARTITION — MINING CLAIM NOT SUBJECT OF. — The 
jurisdiction in equity of the Circuit Court of the 
United States is derived from the Constitution and 
laws of the United States alone. Hence, a bill for par- 
tition, brought in the Circuit Court by the owner of 
an undivided interest in a mining claim, will be dis- 
missed for want of jurisdiction, as the title to the land 
remains in the United States. Boyle v. Zacharie, 6 
Pet. 658; Robinson v. Campbell, 3 Wheat. 212; United 
States v. Howland, 4 id. 115; Neves v.: Scott, 15 How. 
271; Noonan v. Lee, 2 Black, 499; Johnson v. Roe, 1 
McCrary, 162.* According to the general principles of 
equity jurisprudence, as administered in England at 
the time of the passage of the Judiciary Act, and as 
administered by Courts of Chancery in this country, 
except where a different rule is adopted by statute, the 
holder of a mere possessory interest in-land, and not 
having title thereto, cannot maintain a bill for parti- 
tion. Such a bill must be filed by one having title to a 
portion of the premises sought to be partitioned. 
Horncastle v. Charlesworth, 11 Simons’ Ch. 314; Wil- 
liams v. Wiggand, 53 Ill. 233; Ross v. Cobb, 48 id. 111. 
U.S. Cire. Ct., Colorado, Oct. 15, 1881. Sirettell v. Bal- 
lou. Opinion by McCrary, J. 


PATENT — REISSUE CONTAINING MORE THAN ORIGI- 
NAL CLAIM, VOID AS TO NEW CLAIMS.—A reissued 
patent is not valid for every thing which might have 
been claimed in the original patent, nor does its valid- 
ity depend wholly upon the fact that the new features 
attempted to be secured thereby were suggested in the 
models, drawings, or specifications of the original 
patent. Hence, where a patentee, in his specifications, 
claims as his invention a particular part of a machine, 
and his claims are all limited to that part, a reissue 
embracing other and distinct portions of the machine 
is not for the same invention, and is pro tanto void, 
although the designs accompanying the original patent 
show all the features contained in the reissue. Russell 
v. Dodge, 93 U. 8S. 460; Powder Co. v. Powder Works, 
98 id. 126; Manufacturing Co. v. Ladd, 102 id. 408. U. 
8S. Cire. Ct., E. D. Michigan, Nov. 7, 1881. Kells v. 
McKenzie. Opinion by Brown. D. J. 

PRACTICE — EQUITABLE ACTION ENJOINING SUIT AT 
LAW — ORIGINAL PROCESS— SERVICE. — A subpoena or 
notice, issued on the filing of a bill in equity to enjoin 
an action at law, is not regarded as an original process 
or proceeding within the meaning of section 1 of the 
act of March 3, 1875, noras within the terms of rule 15 
in equity. A bill brought by a defendant to enjoin the 
suit at law is only ancillary to such suit; but the court 
may in its discretion order personal service of the 
subpoena on the plaintiff, if he can be found, in addi- 
tion to substituted service on his attorney. Authori- 
ties cited, Clarke v. Mathewson, 12 Pet. 164; Freeman 
v. Howe, 24 How. 450; Logan v. Patrick, 5 Cranch, 
288; Read v. Consequa, 4 Wash. 174; Ward v. Seabry, 
id. 426; Dunlap v. Stetson, 4 Mason, 349; Dunn v. 
Clarke, 8 Pet. 1; Bates v. Delavan, 5 Paige, 299; Doe 
v. Johnston, 2 MeL. 323; Sawyer v. Gill, 3 Woodb. & 
M. 97; Segee v. Thomas, 3 Blatchf. 11; Kamm v. Stark, 
1 Sawy. 547; Lowenstein v. Glidewell, 5 Dill. 325. U.S. 
Cire. Ct.,8. D. New York, Nov. 2, 1881. Cortes Com- 
pany v. Thannhauser. Opinion by Blatchford, C. J. 





NORTH CAROLINA SUPREME COURT AB- 
STRACT. 
OCTOBER TERM, 1881.* 


EvVIDENCE—OF VALUE OF LAND BY THAT OF 
NEIGHBORING LAND.—(1) Evidence of the value of a 





tract of land adjoining that retained by the donor ing 
deed of gift is incompetent to show that the donor did 
not retain property fully sufficient and available to 
satisfy existing debts. It has been held in the Court 
of Appeals of New York, where the inquiry was as to 
the value of an ice-house, that proof of what another 
ice-house which the witness had caused to be built 
cost him, was inadmissible. And again, that in ascer- 
taining the value of a steamboat sunk by collision with 
the defendant’s steamer, it was incompetent to show 
what another steamer like that of the plaintiff was 
worth. Blanchard vy. Steamboat Co.,59 N. Y. 300; 
Gouge v. Roberts, 53 id. 619. In Bell v. Herrington, 3 
Jones, 320, the plaintiff sued for breach of a covenant 
to teach certain of his slaves “the ship-carpenter’s 
and caulker’s trade,’ and it was held to be incompet- 
ent for defendants to show that the slaves had been 
employed in their shipyard as other apprentices of the 
same experience and no distinction made between 
them, inasmuch as there was no proof, nor any offer 
to prove, that the other apprentices were properly in- 
structed in the trade which the defendants covenanted 
to teach. The objection to such testimony is obvious. 
It tends to raise a collateral issue and divert attention 
from the proper subject of inquiry before the jury. If 
the price at which one contiguous tract sold may be 
shown, so may the price and valueof any others ad- 
joining, and these may severally become the subjects 
of contention and obscure the real point to be deter- 
mined. (2) One hundred acres “lying in Currituck 
township near the head of Smith Creek, it being the 
eastermost portion of the farm purchased from my 
brother and known as the Russell land,”’ is sufficiently 
described to identify the part cut off, as a distinct 
tract. Stewart v. Salmonds, 74.N. C. 518. Warren v. 
Makely. Opinion by Smith, C. J. 


—— WHEN PART OF CONVERSATION DRAWN OUT 
WHOLE COMPETENT.—When a part of conversation 
between a witness and one deceased is called out by 
the defendant on cross-examination, the plaintiff is 
entitled to all that was said in that conversation per- 
taining to the same subject matter of inquiry. 
Bridgers v. Bridgers, 69 N. C. 451; Straus v. Beardsley, 
79 id. 59; Cabiness v. Martin,4 Dev. 106; Overman vy. 
Coble, 15 Ired. 1. Roberts vy. Roberts. Opinion by 
Ashe, J. 

PAYMENT — REBUTTAL OF PRESUMPTION OF. — 
Where credits endorsed on abond are relied on to 
repel the statutory presumption of payment, it is 
necessary for the plaintiff to establish by proof aliunde 
the entry of payment, that the same was made before 
the presumption arose. William y. Alexander, 6 
Jones, 137; Woodhouse v. Simmons, 73 N. C. 30; 
Grant v. Burgwyne, 84 id. 560; Johnson v. Parker, 
79 id. 475; Blue v. Gilchrist, 84 id. 239. White v. Bea- 
man. Opinion by Smith, J. 

TRIAL— RIGHT TO OPEN AND CLOSE ARGUMENT.— 
The party who asserts the affirmative of an issue has 
the right to open and conclude the argument; hence a 
defendant who pleads payment of the note sued on 
(admitting its execution) being the affirmant, the onus 
is upon him to show payment, and he is entitled to 
open and conclude. Love v. Dickerson. Opinion by 
Ashe, J. 


—_—_—__@——____. 
ILLINOIS SUPREME COURT ABSTRACT. 
NOVEMBER 10, 1881.* 


ATTORNEY AND CLIENT— SETTLEMENT BY ATTOR- 
NEY WITH INFANT CLIENT AFTER MAJORITY. — A 
settlement made by attorneys with aclient after his 
majority, in respect to moneys and securities received 
by the former on a compromise of litigation affecting 





* To appear in 85 North Carolina Reports 





*A ppearing in 100 Illinois Reports, 
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the interest of the latter, while a minor, and for attor- 
ney’s fees and advances made in his behalf, will not be 
disturbed unless it is impeached for fraud, unfairness 
or mistake. The sworn auswer of two defendants, and 
their testimony as to a settlement with a complainant, 
and its fairness, is not overcome by the testimony of 
the complainant alone, impeaching its fairness. Ben- 
nett v. Walker. Opinion by Sheldon, J. 


EsTOPPEL — AFTER-ACQUIRED TITLE OF GRANTOR. 
—Where a party joinsin a warranty deed purporting 
to convey a fee simple estate in a tract of land,an after- 
acquired interest in him will inure by way of estop- 
pel to his grantee. Dugan v. Follett. Opinion by 
Mulkey, J. 

MorRTGAGE — TO SECURE NOTES PAYABLE AT DIF- 
FERENT TIMES-—PRIORITY OF LIEN— INTEREST ON 
COUPONS — DEMAND.—(1) Where several notes, pay- 
able at different dates, are secured by a mortgage, the 
notes, in the absence of any special provision in the 
mortgage to the contrary, are entitled to payment 
from the proceeds of the mortgaged property in the 
order of their maturity. Sargent v. Howe, 21 Ill. 148; 
Vansant v. Allmon, 23 id. 35; Gardner v. Diederichs, 
41id. 170. But when a deed of trust is given to secure 
bonds all maturing at the same time, with semi-annual 
interest coupons thereto attached, and authorizes no 
sale for the interest alone, but provides that for a 
default in the payment of interest for the space of six 
months all the bonds shall become due, and thereupon 
the trustees shall take possession and sell, and from 
the proceeds, etc., pay all such bonds, or so many as 
may be outstanding, showing an intention that no sale 
shall be made except for the whole debt, this rule of 
priority does not apply, and the holders of bonds upon 
which the interest has not been paid will have no 
priority as to the payment of such interest over others 
upon whose bonds the interest has been paid. Where 
the holders of bonds secured by deed of trust upon a 
railroad and its property, in placing a portion of such 
bonds upon the market, and their agent in selling the 
same, have not made any representations, or by their 
conduct done any thing which would be likely to deceive 
or defraud the persons purchasing bonds of them, 
they will not be postponed in the payment of the inter- 
est on their remaining bonds until the payment in full 
of the bonds sold by them; nor will they be so post- 
poned from a neglect to inform such purchasers of the 
fact that the mortgagor had failed to keep the interest 
paid on their bonds. (2) Interest is properly allowed 
upon an interest coupon attached toa bond, from and 
after its maturity, although no such interest is 
promised in the same. Harper v. Ely, 70 Ill. 581; 
Clark v. Iowa City, 20 Wall. 583; Town of Genoa v. 
Woodruff, 92 U. S. 502; Amy v. Dubuque, 98 id. 
473. The objection, that to fix the liability to pay 
interest, a demand at the place of payment and a 
refusal to pay must have been shown, is answered by 
Butterfield v. Kinzie, 1 Scam. 445; President of New 
Hope Bridge Co. v. Perry, 11 Ill. 467, and Wood v. M. 
8 L. & T. Co., 41 id. 267, which hold directly the 
reverse; and that is matter of defense to be pleaded 
and proved by the maker, that he was ready, at the 
time and place, to pay. The interest, as an incident 
to the debt, must go with the debt, and in giving prior- 
ity to the warrants, priority to the interest must 
follow asa matter of course. Humphries v. Martin. 
Opinions by Craig and Scholfield, J. J. 
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KANSAS SUPREME COURT ABSTRACT. 
NOVEMBER, 1881.* 

LIBEL — PRIVILEGED PUBLICATION — OFFICIAL 


PUBLICATION BY SOCIETY CONCERNING MEMBER.— 


*To appear in 26 Kansas Reports. 





Where a report is made to the Grand Lodge of the 
Independent Order of Odd Fellows of Kansas a social 
and benefit society in accordance with the usual rules, 
regulations and customs of the order, by a member of 
aspecial committee thereof, to whom was referred a 
petition respecting the expulsion of a member of the 
order from asubordinate lodge, justifying the subor- 
dinate lodge in expelling the member for perjury, and 
setting forth that the officers of the subordinate lodge 
were unanimously of the opinion that the statements 
sworn to by such member in a petition presented by 
him to the Grand Lodge, were all infamously untrue, 
is received and adopted by the lodge in the usual 
course of its business, and thereafter is printed and 
published in a‘pamphlet entitled ‘*The Grand Lodge 
Journal, 1873,” in connection with the general and 
ordinary transactions of the lodge, and in the usual 
manner of printing and publishing the journal of the 


records and proceedings of the lodge, for the use of * 


the members of the order, such publication is prima 
facie privileged. In such acase the occasion and man- 
ner of the publication prevent the inference of malice, 
which the law draws from unauthorized communica- 
tions, and afford a qualified defense depending upon 
the absence of actual malice. Kirkpatrick v. Eagle 
Lodge. Opinion by Horton, C. J. 


SALE OF PERSONAL PROPERTY — DELIVERY — TITLE. 
— Where the seller of a rick of hay, estimated at 
thirty-five tons, executes to the purchaser a bill of 
sale, describing it therein with a sufficient identity to 
be easily ascertained, and the purchaser delivers a 
receipt therefor specifying the acceptance of one rick 
of hay of thirty-five tons, more or less, at $2 per 
ton, to be credited on the seller’s note, and there is an 
understanding at the time of the execution of the 
papers, that if the hay in the rack measures more than 
thirty-five tons, the indorsement on the note is to be 
increased accordingly, and if it measures less than 
thirty-five tons, to be decreased to the actual tons of 
hay in the rick, and there is, according to a cus- 
tom in the community where the hay is sold, a 
fixed and standard rule for ascertaining the quantity 
of hay in the rick by measurement, and nothing 
further is to be done by the seller to ascertain the 
quantity of hay in the rick, or to put the hay in condi- 
tion to be delivered. Held, that the title and posses- 
sion of the hay passed upon the execution of the bill 
of sale and receipt. Shepard v. Lynch. Opinion by 
Horton, C. J. 


— —— 


OBITUARY. 


THEOPHILUS PARSONS. 


Theophilus Parsons, who was Dane Professor of Law 
in the Harvard School for over 20 years, died at his 
residence in Cambridge, Mass., on the 26th ult., in the 
eighty-fifth year of his age. Prof. Parsons was one of 
the most eminent of legal authorities of this country, 
and has left behind him a number of works on juris- 
prudence which are used as text-books in our law 
schools, and cited as authorities inthe courts. He was 
the eldest son of Theophilus Parsons, who served as 
Chief Justice of Massachusetts from 1806 to 1813. He 
was born in Newburyport, Mass., March 17, 1797, and 
when three years old was taken to Boston by the re- 
moval of his father to that city. There he was brought 
up and given a preparatory education for Harvard 
Collage, to which he was admitted in 1811, when only 
fourteen years of age. He was graduated in the class 
of 15, Jared Sparks, the historian, John G. Palfrey, 
and Prof. Convers Francis being among his class- 
mates. His commencement part was an essay, and 
this feature of college graduating exercises, it has been 
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said, was first introduced through him. His father 
designed him for the law, and he entered the office of 
William Prescott, the father of the historian, where 
he remained for two years, studying his profession. In 
1817 he made a tour of Europe, returning the next 
year to finish his legal education, and having been ad- 
mitted to the bar, he began to practice in Boston. In 
1822 he removed to Taunton, where he practiced law, 
and served in the Legislature for five years. In 1827 he 
returned to Boston, where his father’s name and repu- 
tation, with his own recognized abilities, soon gained 
for him a foremost place at the bar of thatcity. He 
devoted himself specially to admiralty and insurance 
cases, and in avery brief time became recognized as an 
authority in those branches of jurisprudence. For 
twenty years his practice increased and his reputation 
grew, until in 1847 he was tendered the Chair of Dane 
Professor of Law in Harvard University, to succeed 
Simeon Greenleaf, the author of the authoritative 
work on Evidence. He accepted the chair, and re- 
tained it until 1869, when he resigned and retired to 
enjoy his old age in the privacy of his home. During 
the twenty-two years of his services as Dane Professor 
he gained a national reputation by his lectures, and a 
world-wide fame by his published books. Asa lecturer 
on law Prof. Parsons at this time had no equal in this 
country in the faculty of fixing and holding the atten- 
tion of his hearers, and some of the most distinguished 
lawyers and jurists of the day were developed under 
his instruction. 

While engaged in the practice of his profession, and 
while serving as Dane Professor at Harvard, Prof. 
Parsons was actively engaged in literary work, both of 
a professional and religious character. His literary 
career began as far back as 1819, when he began to 
write for the North American Review, which was at 
that time edited by Prof. Channing, and was the only 
substantial and well known quarterly in America. He 
was then only twenty-two years of age, but these 
early articles showed at once the versatility of his 
reading and graces of style which in later years gained 
him an enviable reputation as an essayist. In 1825 he 
established a monthly magazine called the United 
States Literary Gazette, the editorship of which he 
assumed during the first year of its existence. At the 
end of the year the magazine was self-supporting, and 
Prof. Parsons disposed of it to other persons. He 
then became joint editor, with Pliny Merrick of the 
Massachusetts Supreme Court, of the Free Press, a 
newspaper published in Taunton. Upon his return to 
Boston, in 1827, he became associate editor with Judge 
Willard Phillips, of the Galaxy. During this same 
year the New Jerusalem Magazine, a monthly organ 
of the Swedenborgian Church, was established in 
Boston, and Mr. Parsons, who was a firm believer in 
the tenets of the new church, contributed largely to 
the new magazine. Among his numerous religious 
works are “ Deus Homo,”’ a book called forth by the 
publication of *‘ Ecce Homo,” in 1867, and * The In- 
finite and the Finite,”’ published in 1872. Both these 
works are in defense of the Swedenborgian faith. 
The number of legal text-books written and published 
by Prof. Parsons attests his great industry and zeal 
for his profession. The most important of them is 
“The Law of Contracts,’ which was first published in 
two volumes in 1853, and passed through four editions 
up to 1864, when a fifth edition in three volumes was 
published. It is an almost universal text-book in the 
law schools of this country and an authority in the 
courts. In 1856 he published ‘‘ Elements of Mercan- 
tile Law,”’ following it, in 1857, with “* Laws of Busi- 
ness for Business Men.”’ This is a popular manual and 
guide for business men rather than for lawyers, and 
has reached the remarkable sale of more than 150,000 
copies, netting to the author nearly $40,000 in royalty. 
In 1859 he published an elaborate and comprehensive 


en 


treatise on maritime law, including the law of ship. 
ping, the law of marine insurance, and the law and 
practice ofadmiralty, in two volumes. His other 
noteworthy works are ‘Notes and Bills of Ex- 
change,”’ (1862), ‘‘ Law of Partnership,’’ (1867), ‘* Ma. 
rine Insurance and General Average,” (1868), ‘‘ Ship. 
ping and Admiralty,’’ (1869), and ‘*The Political, Per. 
sonal and Property Rights of a Citizen of the United 
States,’’ (1875). 

Mr. Parsons, in 1823,married a daughter of Nathaniel 
Chandler, of Leominster. His wife and two daughters 
and two sons survive him. Since his retirement from 
his professorship in the Law School, he has bten busy 
with his pen, revising his law treatises and writing 
new ones. His death was easy and his last illness not 
severe.—New York Times. 


——____—_—. 


CORRESPONDENCE. 





Mr. BisHop ON PrrRAcy AND BooK-REVIEWING. 


Editor of the Albany Law Journal: 


Allow me to thank you for stating in your issue of 
the 2lst inst. one of the proposals made by me, in the 
preface to the recent 7th edition of ‘‘Criminal Law,” 
for diminishing piracy in law books and in judicial 
opinions. You add, ‘‘ but after all, cwi bono!” Your 
excellent journal is read by so many lawyers whose 
conclusivns on any question are valuable, that if you 
can spare me space. I should like to say to them and 
to you a few words in answer to this question. 

Without relying upon any views which anybody will 
say are peculiar to me, I believe it to be conceded on 
all sides that properly written legal treatises are a 
necessity in the law. And for the present argument 
I will concede that pirated matter is the best of all for 
such treatises. But for the pirate to work, the seas 
must be plowed also by honest keels. How can this 
be accomplished? Production and demand are com- 
mensvrate. And no man will preduce what he knows 
will be stolen. If the profession and the public will 
not protect honest authorship, such authorship will not 
be done. Anend will thus come even to the beloved 
piracy. This is a subject which concerns authors com- 
paratively little; because any man capable of writing 
the sort of books needed, can forewarned acquire by 
law practice, or by various other kinds of work, more 
money, more honor, more ease, and more of any thing 
else after which men aspire, than any success in legal 
authorship will give him. The profession and the 
general public are they whose interests are bound up 
in this question. 

The single suggestion which you copied from me is 
simply one of aseries. Il should agree with you, that 
if nothing is to come of the proposed investigation 
into books except the mere report of the result, it 
would do no good. It assumes, as the foundation of 
the movement, a disposition on the part of the pro- 
fession to withhold their favors from the dishonest, 
and bestow them on the honest. And to any one con- 
templating the writing of law books, hence indirectly 
to the profession itself and the general public, it is of 
immense consequence to have it known whether or not 
this disposition exists. 

In every line of life except authorship, legal, scien- 
tific, and popular, there is a distinction between honest 
and stolen goods. The stealing of every thing except 
the productions of the human intellect is regarded by 
civilized man as odious. We have officers on the alert 
to search out and arrest the thieves and their receivers. 
So it is of the inferior kinds of human productions. 
But the highest productions, those of the intellect, 
find, as everybody knows, very scant protection, almost 





equivalent tonone. Nor as to these is there the slight- 
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est provision, either of law or otherwise, for so much 
gsenabling purchasers to distinguish the stolen from 
the honest goods. 

In legal literature, your journal and others give the 
public the benefit of their opinions upon the qualities 
of books. But no one speaks or is in a condition to 
speak on the question whether they are made up of 
honest or stolen matter. You say truly: ‘It is per- 
fectly understood that some text-book writers make 
up their books mainly with the scissors, and without 
giving ‘due credit’ or employing quotation marks; 
that others boil down the mass of authorities and con- 
cisely express the sense; that learned judges some- 
times make up very learned opinions chiefly from the 
priefs of counsel, without acknowledging the source 
of their learning.’’ But in your book notices you do 
not say how this is in the particular instance. No legal 
journal does. As things are arranged, no one can. It 
would require a great deal of time, and the labor of 
experts, to do justice in these particulars. One who 
manages a legal journal feels that he cannot afford it in 
all instances; and to whip one scoundrel in twenty, 
and praise the nineteen, would not be fair. So the 
twentieth escapes with the nineteen. But if this diffi- 
culty were overcome, there remains a greater. No 
legal journal buys its books for review, and all depend 
in part for support on advertising patronage. Pub- 
lishers, like other business men, consult in business 
affairs the interests of their business. If they publish 
abook which is a fraud, as they are liable to do even 
where their intentions are honest, and thus put their 
money into it, they will not send it to you for notice 
unless they have confidence that you will not expose 
them to theirloss. Then if they lose their confidence 
in you in this respect, so that they are compelled to 
withhold from you a part of their books, they will 
withhold the rest; because in these circumstances the 
sending to you of the sound ones would be an uncom- 
fortable admission as to the unsound. And if they 
withhold their books they will withhold also their ad- 
vertising patronage. Upon the intrinsie merits of 
books, as when one judges of a watch without know- 
ing whether it is stolen or purchased, publishers are 
wisely content that you should speak; because while 
some purchasers would be influenced by your opinion, 
itis well known that the majority choose to follow 
theirown. Such a matter pertains to mere opinion. 
But the honesty or dishonesty of a book is a thing of 
pure fact. Therefore my proposition was that the tri- 
bunal of experts should limit itself to the question of 
bona fides; that is, to the fact. 

Another reason is that no practicing lawyer can find 
time, without help, to ascertain this fact in regard to 
every book he contemplates buying. He can better 
afford to be cheated. 

I might add a great many other reasons, but I do uot 
feel justified in asking any more space in your col- 
umns. Sincerely yours. 

Jor P. BIsHop. 

CAMBRIDGE, Jan. 25, 1882. 


[We have a few words to say of this, under our 
Current Topics. —Ep. Aus. Law Jour. ] 


Tue “Times” AND JUDGE WESTBROOK. 


Editor of the Albany Law Journal: 


In the New York Times of January 21st, a four 
column statement appears in relation to the affairs of 
the Manhattan Company, which the 7imes in its same 
issue editorially states has not been controverted, and 
Which is incontrovertible. It further adds: ‘‘ Perhaps 
the innocent and confiding ALBANY Law JouRNAL 
can see in them nothing discreditable to Judge West- 
brook, but it represents neither public opinion nor 








professional opinion in its equivocating denials and 
evasive excuses for his judicial disgrace.” 

While perhaps it may not represent public or profes- 
sional opinion, it can show pretty good authority for 
its position in this matter. The Times now says: ‘*On 
the motion for the appointment of a receiver for the 
Manhattan Company the names suggested as those 
from whom the receiver or receivers were to be selected 
were the subjects of some attention. ; 

**There were four names suggested, and all four were 
those of persons identified with Gould and his inter- 
ests. They were ex-Judge John F. Dillon, Amos L. 
Hopkins, Sidney Dillon, and Gen. Thomas T. Eckert. 
Not only to Wall street men, but to the general public 
were these persons known to be partners in one way or 
another in Gould’s enterprises. Ex-Judge Dillon left 
the bench to become the counsel for Gould’s Union 
Pacific Company, and he kad figured prominently as 
counsel for Gould in the telegraph litigation which was 
pending during the whole period of the receivership. 
He had even been hired by Cyrus W. Field to give a 
legal opinion in the very matters in controversy in the 
elevated railroad litigations. Mr. Hopkins is simply a 
kind of clerk for Gould. Sidney Dillon and Gen. Eck- 
ert were well known to be connected with Gould’s 
different enterprises. * * * It isa matter of regret 
that John F. Dillon and Amos F. Hopkins were made 
receivers, and there never was any doubt of the interest 
which they represented and for which they acted. Al- 
though an adjournment was taken nominally to enable 
the attorney-general to make inquiries about the per- 
sons suggested as receivers, there was apparently no 
kind of doubt as to the ultimate appointment of the two. 
In fact the order of their appointment bears date July 
13th, the first day on which the case came before Judge 
Westbrook. * * * Take simply the case of John F. 
Dillon, the action by the judge was most extraordi- 
nary. * * * Now Dillon was at the very time of 
his appointment the attorney in a suit to restrain the 
collection of these very taxes, and had obtained an 
injunction which was in force. His interests in that 
case were in direct opposition to those of the people. 
* * * The appointment of Dillon, in view of his rela- 
tions to the litigation, even disregarding his prior 
employment by them in that very matter, and his well 
known relations as counsel to Gould, is one of those 
surprising instances with which the proceedings now 
reviewed teem. * * * Had the plaintiff been a pri- 
vate person instead of the people of the State, it is 
safe to say that such an appointment would not have 
been tolerated.”” In other words, that the character 
and antecedents of Judge Dillon and Mr. Hopkins, 
the persons who were appointed by Judge Westbrook 
as the receiversof the Mauhattan Company, were so 
well and publicly known to the general community of 
New York as to make it a public scandal that a judge 
of the Supreme Court should appoint them as receivers 
of the Manhattan Company, even after counsel in the 
case before him had agreed on their appointment. 

In the report of the proceedings before Judge West- 
brook at Kingston, on July 13, which appeared in the 
Times and other New York papers, on July 14, 1881, it 
appears that the attorney-geveral claimed that the 
company being insolvent,a receiver was necessary. Mr. 
A.J, Vanderpvel appeared on behalf of the company, 
admitted its insolvency, and joined in the application 
for a receiver, and submitted the names of Judge John 
F. Dillon, General Eckert and Mr. Hopkins, the vice- 
President of the Wabash Railway, as proper persons 
to be appointed. That in addition to Messrs. Bacon 
and Dorsheimer representing the Metropolitan and 
New York companies, Mr. Kneeland (who is supposed 
to be the person on whose behalf the Times is now 
making this attack on Judge Westbrook), indorsed 
these names on behalf of the stock-holders. That 
Judge Westbrook then stated that he should leave to 
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the attorney-general and the counsel, the selection of 
the persons to be appointed as receiver, and the matter 
was adjourned to permit of such agreement. Although 
it does not appear in the report, yet the fact is, that it 
having been intensely hot, and the counsel then pres- 
ent in court, consisting of a number of the leading 
members of the New York bar, and who had suffered 
extremely from the heat on the journey to Kingston, 
asked the judge whether he would be in the city 
within a few days, so that they could appear before 
him there for the purpose of submitting the order for 
signature, after its form and the names of the receivers 
had been agreed upon, in order that they might avoid 
the great inconvenience of going up to Kingston a 
second time. That the judge replied that he did ex- 
pect to be in New York within a few days, and if he 
decided to come would telegraph them, and they could 
arrange to meet him atsuch place as they might agree 
upon. That the judge having telegraphed accord- 
ingly, the meeting at Alexander & Green’s office, at 
which the order was signed, was* arranged by counsel 
for their mutual convenience, Judge Westbrook hav- 
ing nothing to do with the matter at all. 

In referring to this meeting the Times now says: 
* Judge Westbrook did not choose then or at the sub- 
sequent hearings in this city, that the sessions of his 
court should be so public, and they certainly were 
not.”’ 

Yet the press reporters of all the newspapers were 
there present, and the Times and the other papers of 
the day following contained a full stenographic report 
of every thing that took place there. By this report it 
appears that Messrs. Vanderpoel and Kneeland and 
others insisted on the appointment of Mr. Dillon, and 
his fitness for the position was conceded by the attor- 
ney-general, but the latter discreetly desired to add 
the name of Mr. Hopkins asa practical railroad man. 
That thereupon Judge Westbrook said that he would 
appoint both to the position, and the order was ac- 
cordingly made out onthe spot. In accordance with 
the usual custom, the order, although then signed, was 
dated July 13, the day when the motion was made. 
Yet how absurd and unfair it is fora newspaper to 
make a point of such a fact when its own columns 
show that the order was signed at a different time. 

Although the namesof the persons proposed as re- 
ceivers by Mr. Vanderpoel on the argument on July 
13, were published in allthe New York papers of July 
14 (as the Times now concedes), no suggestion or criti- 
cism in regard to their relations with Jay Gould or 
with any persons connected with the litigation was 
made in the Times or other New York papers until re- 
cently, nor was auy objection whatever made to them. 
On the contrary, the Times of July 16, the day follow- 
ing, stated in its leading article on the editorial page: 
“There could be no more competent persons to take 
charge of its (Manhattan) interests than ex-Judge Dillon 
and Mr. A. L. Hoplins, the one an eminent lawyer 
specially conversant with the obligations and public re- 
lations of corporations, and the other a practical and 
efficient manager of railroad affairs.” 

The “innocent and confiding’? ALBANY Law 
JOURNAL, naturally can see nothing discreditable to 
Judge Westbrook, in the fact that he appointed as 
receivers men of whom the Times spoke editorially 
in the above manner, an opinion which it is ** innocent 
and confiding ’’ enough to believe, was one which was 
then, if not now, generally entertained by the press, 
the bar and the judiciary. It certainly seems most 
extraordinary if, as the Times now asserts, Judge 
Dillon and Mr. Hopkins were universally known in 
the city of New York as the tools of Jay Gould, and so 
unfit for the positions to which they were appointed, 
as to make the judge who appointed them on the con- 
sent of the counsel “worse than Barnard or Cardozo” 








that the Times should be so ignorant of the facts as to 
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speak of them editorially as it did, and that no singk 
suggestion of that fact, or of warning to the judg 
against their appointment should have appeared in the 
Times, or any other of the New York papers, whil 
the matter was under his consideration. Even how. 
ever if these gentlemen were in fact the tools of Mr 
Gould, it would strike most people, that if a paper tha 
claims to be as well informed as the Times in matter 
in New York* should fall intoa mistake of this de 
scription, it would certainly be pardonable if a judge 
of the Supreme Court, from an interior county, might 
confess toa similar ignorance without being threat- 
ened with the thunders of his associates, after it had 
found out its mistake. 

Suppose Judge Westbrook had disregarded the 
wishes of the attorney-general and the counsel in the 
case, and had appointed some one else, does not every 
one kuow that the J'imes would have been the first to 
denounce his act? LAWYER. 


——___¢—____— 


NEW YORK COURT OF APPEALS DECISIONS. 


os following decisions were handed down, Tues 
day, January 31, 1882: 

Judgment affirmed, with costs — Woolley v. New. 
combe; Buswell v. Lincks ; Harrison v. Clark; Randall 
v. Sanders; Adsit v. Butler; Smith v. Poillon; Der- 
ham v. Lee; Bellinger v. Small; Thomas v. Freeman; 
Ayers v. The City of Brooklyn.——Order affirmed with 
costs — Schriver v. Schriver. —— Judgment affirmed— 
Watson v. The People. —- Order of General Term re 
versed and order of Special Term affirmed, with costs 
— Matthews v. Tuffts. Order affirmed and judgment 
absolute ordered for the respondent on the stipulation, 
with costs — Jones v. Butler. —— Reargument ordered 
Sage v. The City of Brooklyn. Request for sending 
back the return to the court below, granted — Morang 
v. De Young. 

—_— 
NOTES. 

HE Western Jurist for January contains a leading 
article by Edwin G. Merriam, on Proceedings of 
Grand Jury — how far secret. Judge Porter was 80 
long without eating during the Guiteau trial at Wash- 
ington, that the New York city bar are going to give 

him a dinner. 

In a recent address in memory of the late Mr. James 
D. Waddell, of Georgia, Judge Bleckley said: ** Viewed 
on the side of the affections, he embraced the legal 
profession thinking it was Rachel, and next morning, 
‘behold it was Leah!” This tells the story of a good 
many. —— We have received the ‘Catalogue of the 
Library of the Chicago Law Institute,’’ a neatly printed 
volume of 300 pages. The library is an excellent and 
well-arranged one, as we know from personal inspec- 
tion. The Index is divided into two parts, one of 
authors, the other of subjects. Counsel in North 
Carolina seem to have a free-and-easy way of treating 
juries. In Stale v. Nolund, 8 N. C. 576, counsel 
said on the trial that the jurors, James and Milliner, 
‘had gone into the jury box with souls blackened with 
perjury and bribery, and that all hell could not change 
their minds.’”” We don’t know about James, but we 
do know that the charge is not extravagant as to mil- 
liners. Inthe same case, in the course of argument, 
counsel approached the jury box and stepped upon the 
foot of the juror James, saying to him, “I beg your 
pardon, I only wanted to wake you up’’—the juror, 
as the case states, not only being awake, but demean- 
ing himself in a manner altogether proper. It being 
more usual to address arguments to the other ex 
tremity of the body, the appellate court granted a new 
trial, 
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CURRENT TOPICS. 


HE result of the examination de bene esse of Mr. 
William Wilson, in the 0’ Gorman-Arnoua suit, 
of which an account is given in another column, 
shows the danger of subjecting an old and feeble 
man, just off a sick bed, and of weak and uncer- 
tain memory, to the ordeal of a cross-examination 
of two days and a half by acute counsel before the 
trial. It also shows another danger, not apparent 
on the face of our report, but appearing in the de- 
position, namely, the danger of indulging in poeti- 
calcomposition. Sir William Blakstone appreciated 
this, and early abandoned the muse. Story felt it, 
and suppressed his volume of youthful poems. 
Webster made very few verses after leaving college. 
But on the occasion of Mr. William Wilson’s first 
marriage, Judge Spier was betrayed into writing 
some satirical verses, which were sung about the 
neighborhood by sundry wild and wanton youth. 
We do not learn that the judge is accused of hav- 
ing been one of the singers. If he sang his own 
verses, we would at once wash our hands of him. 
But the recollection of this youthful prank is indeli- 
bly impressed upon the fading memory of Mr. 
William Wilson, after the lapse of nearly half a 
century, although he cannot recollect when he was 
first elected elder or when he first voted. Mr. 
William Wilson protests that he cherishes no malice 
on account of the judge’s early essay as a poet (and 
possible troubadour) at his expense, but he makes 
no hesitation in saying that the verses ‘‘ were as 
flat as a goose’s foot.” We dare say they were, but 
they seem to have left a permanent impress on Mr. 
William Wilson’s mind. Whether the public will 
read between the lines of his deposition the evi- 
dences of the effect of this almost solitary recollec- 
tion of the witness, we will not undertake to say. 
But on perusing the cross-examination we are some- 
how reminded of Poe’s tale entitled ‘‘ William Wil- 
son,” the hero of which was haunted through life 
by a shadow or double, who rebuked him for his 
sins, and whom the hero at length turned upon and 
wounded to death, only to behold his own image in 
a mirror, streaming with blood, and to hear it. ex- 
claim, ‘‘ you have destroyed your better self!” We 
should have more sympathy with Mr. William Wil- 
son on account of his cousin’s rhymed reflections 
upon the connubial partner of his youth, if Mr. 
Wilson had not twice re-married after a period of 
only about four months of mourning in each in- 
stance. 


We have received and read with interest the 
“Message of the Principal Chief of the Choctaw 
Nation to the Senate and House of Representatives 
of the Choctaw Nation in General Council assem- 
bled.” It is written in fair English, and containing 
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nothing so absurd as Gen. Taylor’s ‘‘all the world 
and the rest of mankind,” it is fully as sensible as 
most messages of white-faced presidents and gov- 
ernors. It is reassuring to learn that ‘‘we are at 
peace with the United States.” This insures the 
safety of our ‘“‘regular army” for a while. It 
grieves us to observe that ‘‘ the name and profession 
of missionaries is being brought into disrepute here 
in our nation.” The principal chief very reasonably 
says: ‘‘ We cannot afford to be imposed upon, nor 
must we be disposed to see the sacred profession 
dishonored.” Complaint is made of ‘‘a great ine- 
quality between the male and female scholars going 
to school,” but we do not exactly comprehend the 
recommendation to ‘‘ make provision for an increase 
of the number of girls to be equal to the number of 
boys.” We should be loath to have any of the lit- 


tle Indian boys killed off to produce equality, and 
we do not see how else it can be effected. After all, 
there is something pathetic in this grave form of 
words uttered by an expiring race. 


Our esteemed neighbor, the Central Law Journal, 
remarks: ‘‘ The ALBANY LAw JouRNAL, in its issue 
of the 21st inst., comments approvingly upon a sug- 
gestion for the establishment of a uniform system 
of digesting and indexing; but, we think, falls into 
error in attributing the credit for it to Mr. Field. 
In 13 Cent. L. J. 281, our issue of the 14th of last 
October, we made the first suggestion of the kind 
which we have ever seen in print. We are however 
really gratified by the double compliment of our 
esteemed contemporary’s approval of our plan, and 
of having our modest efforts attributed to so able 
and progressive a mind as Mr. Field’s. As for the 
plan we there suggested for giving such a scheme 
the necessary prestige and weight by securing for 
it the indorsement of a convention of reporters, au- 
thors, and legal editors (which our contemporary 
refers to), it is unquestionably true that the dictum 
of such a body would have sufficient weight with 
the profession to insure the adoption of any plan to 
which it should give its approval. The practical 
difficulty however lies in the procurement of a 
really representative convention of reporters, etc. 
The resultant good will accrue rather to the profes- 
sion at large than to themselves, and the desire of 
becoming public benefactors, or the gratification of 
the pride of calling, in the excellence of the work 
performed, will hardly form a sufficiently practical 
foundation for such an undertaking. The National 
Bar Association, if it were to give the subject some 
attention, and put the work of selecting and ar- 
ranging a desirable system into the hands of a com- 
petent committee, might do a great deal toward 
effecting what seems to us to be a really desirable 
purpose.” Our contemporary will see, from Judge 
Stewart’s letter in another column, that it is not the 
‘¢first and original inventor” of the suggestion, but 
that is of small importance. There seems to us to 
be no reason in referring this matter to any bar asso- 
ciation. It is a matter practically dependent on 
consent of the reporters and digesters alone, and 
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theoretically they are the best persons to determine 
on a universal plan. Of course there is no objec- 
tion in listening to suggestions from any quarter. 
A meeting of a few of the leading reporters at some 
convenient point might agree on a scheme which 
would be apt to be adopted by all the profession. 


We have at this moment upon our desk three dis- 
tinct bills for the relief of the Federal Supreme 
Court, two prepared by judges of the Federal Cir- 
cuit Courts, and one by a county judge of this State; 
and in another column will be found a letter on the 
same subject from another writer. It is impossible 
for us to publish all or any of these bills at present. 
Our correspondent makes some novel suggestions. 
As he admits, it seems that his proposal to establish 
a commission to work off the arrears is open toa 
constitutional objection. At all events, commis- 
sions have proved very unsatisfactory. To his 
views of the impolicy of establishing an intermedi- 
ate appellate court in every Circuit we give our 
hearty adhesion. This seems to us the worst feature 
of the Davis bill. But we do believe that there is 
a present and a prospective need for some interme- 
diate court, and for a division of labor in the ulti- 
mate court. Our own preference is for something 
like the following: First, establish a single court 


of original jurisdiction, in every Circuit, with a 
sufficient judicial force; second, establish a single 
intermediate appellate court, in two or three divis- 
ions, at Washington, as proposed by Mr. Maury, 
with a right of appeal to it unlimited; third, re- 


lieve the Supreme Court justices from Circuit labor, 
and divide the court into three branches, as sug- 
gested by Mr. Manning, with the present limitation 
of appeal. A distinguished gentleman has sug- 
gested to us the division of the country into four 
convenient geographical portions, and the establish- 
ment of an intermediate appellate court at some 
central point in each. This would be better than 
nine such courts, certainly, and has strong geograph- 
ical reasons in its favor. We observe that Judge 
Rapallo, of our Court of Appeals, favors the plan 
of dividing the labor in the Supreme Court. 

The most singular case of negligence that has 
ever come to our notice recently occurred in Eng- 
land. Ali Ling Look, a Chinaman, and Caroline 
his wife, acrobatic performers, and Mrs. Botham, 
proprietor of the Oxford Music Hall, Brighton, were 
brought up at Lewes, on the charge of causing the 
death of a boy. Look and his wife had been en- 
gaged by Mrs. Botham to perform for twelve nights 
at her place of entertainment, beginning with box- 
ing-night. The death of the boy occurred on the 
next night. The performance consisted in the 
man’s balancing the cannon on a sword in his 
mouth and the woman then firing it off. The con- 
cussion caused by the explosion on the first night 
was such as to put out several of the lights, and the 
man was spoken to about it. It was alleged that 
on the first night the powder was put, as was 
proper, into tissue paper, which would fall to pieces 


ght 
the man put it into a piece of newspaper (possibly 
the New York Times), and made it up into a pellet 
or ball, and thus the cannon was loaded. The man, 
before the cannon was fired, waved his hand to the 
audience as though to warn them to bow their 
heads (which would indicate, on his part, a con- 
sciousness of danger), but it did not appear that he 
waited to see that they had done so before the can- 
non was fired. The woman having fired the can- 
non, a boy in the gallery was hit with the strong 
paper wad or pellet, and the top of his head was 
blown off and he was killed on the spot. The 
grand jury indicted the Chinese, but threw out the 
bill as to Mrs. Botham. On the trial the allegation 
of the employment of the newspaper was not 
proved, and on the whole case the prisoners were 
acquitted. 


There is a great flurry in legal circles in Chicago, 
over the recent decision of the Illinois Supreme 
Court, pronouncing the act creating the Cook 
County Probate Court, and the act giving chancery 
jurisdiction to the County Court of that county, 
unconstitutional and void, both being special and 
local acts. The Constitution declares that the Gen- 
eral Assembly may provide for the establishment of 
a probate court in each county having a population 
of over fifty thousand. The act under which the 
so-called probate court of Cook county was organ- 
ized provided for the organization of such courts in 
counties only having ‘‘a population of one hundred 
thousand or more.” Thus the act was made to apply 
solely to Cook county; hence was not general in its 
application to either the State at large, or to that class 
of counties having a population of fifty thousand, 
as provided for in the Constitution. Millions of 
dollars depend upon the presumed constitutionality 
of these acts. The Legal Adviser says: ‘‘The acts 
in question were so clearly in violation of the Con- 
stitution that they have from the first attracted the 
attention of lawyers, and a large share of the blame 
for the condition of things that is to follow this de- 
cision of the Supreme Court lies, if anywhere, at 
the door of the Chicago bar for not acting in the 
premises sooner, and having the question settled at 
an early day.” This is indeed a bad state of affairs, 
and there is some doubt as to how far legislation 
can cure it. Judge Drummond, we understand, 
suggests that it may be cured to some extent by an 
act making the titles acquired under these statutes 
valid, unless the persons affected shall come in and 
elect to avoid within a specified time. But this 
strikes us as begging the question. If the Legisla- 
ture has power to cure, it can exercise it without 
qualification; if it has not power to cure, it cannot 
assume it in this conditional way. If titles under 
the acts are incurably bad, they cannot be cured by 
the omission of the holders to raise objection within 
aspecified time. At least, it strikes us so at first 
blush. Meantime there is talk of trying to pur- 
suade the court to reverse its decision !_ This would 
indeed be a very simple remedy. But to call black 





white does not make it so, 
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NOTES OF CASES. 
N Degan v. Dunlap, Philadelphia Common Pleas, 
January, 1882 (Leg. Int., Jan. 27, 1882), it was 
held that wharves on navigable rivers are not the 
private property of him who erects them, and per- 
sons who go upon and fasten vessels to them are 
not trespassers. In this case, a schooner laden with 
melons was fastened to the end of defendant’s wharf 
on the Delaware river, without his express permis- 
sion, and a stevedore attempting to move the vessel 
into the dock was injured by the falling of a plank, 
fastened on top of the cap log, which was loose or 
rotten. Upon suit for damages against the owner 
of the wharf a nonsuit was granted, on the ground 
that plaintiff was a trespasser, but upon motion the 
nonsuit was taken off. The court said: ‘*We 
think that the end of this wharf, being in the pub- 
lic highway, was a part of the highway to which a 
craft had as much right to attach itself as it had a 
right to cast anchor in the stream in front of the 
land of the riparian owner. The licensing the erec- 
tion of a wharf to enable the owner to make a 
profit of this space is not an unlimited and unre- 
stricted gift. Their main purpose is to secure and 
improve the commerce of the port. One therefore 
who secures a license to erect a wharf is bound to 
keep it in a condition to subserve the ordinary pur- 
poses of a wharf, and a person hitching his vessel 
temporarily to an unoccupied wharf is in the pur- 
suance of his common-law right, and the owner is 
bound to keep it in reasonable and ordinary repair. 
The extension of a wharf into the public highway 
is an invitation tothe public. In City of Pittsburgh 
v. Grier, 10 Harris, 64, Chief Justice Black uses 
this language: ‘ The city being in possession of the 
wharf, exercising an exclusive supervision over it, 
and receiving tolls for its use, is it a violation of 
the duty which the corporate authorities owe to the 
public to let it go out of repair? The affirmative of 
this was decided in an action on the case against 
the Mayor and Burgesses of Lyme Regis, 3 B. & Ad. 
77, and by the Supreme Court of New York in 
several cases, 11 Wend. 543; 21 Wend. 115. The 
general rule undoubtedly is that those who have a 
public work under their control are bound to repair 
it; and the force of this is still further increased 
when it yields its possessor a revenue. The cases 
above cited show that this principle applies to pub- 
lic ports in possession of a city, as well as canals, 
bridges and other highways in the hands of indi- 
viduals and private corporations. There is no rea- 
son nor authority for any distinction. The inter- 
ests of commerce imperatively require that the 
place to which vessels are invited to come should be 
in a safe condition.’ * * The whole history 
therefore of the construction of wharves, and the 
common and statute laws which regulate their erec- 
tion and use, all show clearly that they are not in the 
ordinary sense to be considered the private property 
of the person who erects them. <A person therefore 
who goes upon them, or who fastens his vessel to 


passer.” To the same effect, Sherlock v. Bainbridge, 
41 Ind. 35; 8. C., 13 Am. Rep. 302; Low v. Grand 
Trunk Railway Oo., 72 Me. 336; 8. C., 24 Alb. Law 
Jour. 467. 


In State v. Edens, 85 N. C. 522, the defendant was 

charged in a common-law indictment with a nui- 

sance by obstructing a street, in that he kept a 

market cart standing in the street for an hour and 

a half; and the jury rendered a special verdict find- 

ing that he was notified to remove the same but re- 

fused; that he and numbers of other persons were 

accustomed to occupy places on the street with 

their carts, selling vegetables, etc., but that it was 

contrary to the municipal regulations, and that not- 

withstanding the alleged obstruction, there was the 

usual passing of vehicles and foot-passengers. Held, 

not to be a nuisance per se. Thecourt said: ‘* Any 

permanent obstruction to a public highway, such as 

would be caused by the erection of a fence or build- 

ing thereon is of itself a nuisance, though it should 

not operate as an actual obstacle to travel, or work 

a positive inconvenience to any one. It is an en- 

croachment upon a public right, and as such is not 
permitted by the law to be done with impunity. 

But the very object of a highway is that it may be 
used, and though travel be its primary use, it still 
may be put to other reasonable uses; and whether 
a particular use of it which does not of itself 
amount to a nuisance is reasonable or not, is a ques- 
tion of fact to be judged of by the jury according 
to the circumstances of the case. Unlike the case 
of a permanent obstruction just referred to, it is 
not the manner of using the highway which con- 
stitutes the nuisance, but the inconvenience to the 
public which proceeds from it, and unless such in- 
convenience really be its consequence, there is no 
offense committed. We have made careful refer- 
ence to the leading English cases on this subject 
(which are admitted by all the authors to be Rex v. 
Russel, 6 East, 427; Rex v. Jones, 3 Camp. 230, and 
Rex v. Cross, id. 224), and in each and every one of 
them, the use of the highway which was the sub- 
ject of prosecution, was shown to be not such as 
might, but such as actually did obstruct travel therein 
and impair its enjoyment by the public. And so it 
is in every case decided by the courts of the several 
States, which have come under our observation, and 
it must needs be so, since the question as to which 
is a proper and reasonable use of a highway must 
depend in a great measure upon its locality, its ac- 
customed usage, and the exigencies of the public, 
it being apparent that what would obstruct travel 
and work an inconvenience to the public in the 
crowded streets of London, or on Broadway in New 
York, might be harmless in the streets of a less 
populous place.” See ‘‘ Obstructions of Streets and 
Sidewalks,” 24 Alb. Law Jour. 464. 


In Weddington v. Commonwealth, Kentucky Court 
of Appeals, Dec. 10, 1881, 3 Ky. Law Rep. (Frank- 
fort) 441, it was held that bail are not liable, when 
the accused has absconded through fear of losing 
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ment was not able to protect him. The court said: 
‘*The evidence shows that at that time the county 
of Elliott, in which the proceedings were had, was 
overrun by a band of so-called regulators, that they 
had killed several persons and had shot and seri- 
ously wounded the accused and had threatened to 
take his life whenever they might find him, and 
that by reason of these threats the accused was 
compelled to abscond. It is contended by counsel 
that as it is the duty of the Commonwealth to pro- 
tect the lives of her citizens, that it ought not to 
require the citizen to discharge ‘any duty or to com- 
ply with any obligation when such protection is not 
extended, and that the bail should be exonerated as 
in case of sickness of the accused which renders it 
physically impossible for him to attend in response 
to his bond. This ought unquestionably to be true 
when the constituted authorities are unable or indis- 
posed, when properly called upon, to protect the 
citizen in the discharge of the duty, but in this case 
appellants made no application for protection to the 
accused and do not in any way show that the au- 
thorities were either unable or unwilling to extend 
the protection necessary to enable the accused to 
appear. It does not come in the category of cases 
where the accused is prevented from appearing by 
the act of God.” In Adler v. State, 35 Ark. 517; 
8. C., 37 Am. Rep. 48, it was held that in an action 
on a bail bond, it is no defense to the sureties that 
the principal at the time fixed for appearance was 
and is still insane and confined in an insane asylum 
in another State. In People v. Bartlett, 3 Hill, 570, 
it was held that it was a good defense to an action 
against sureties on a recognizance, that between the 
date of the recognizance and the term at which it 
was returnable, the principal was all the time in 
jail in another county in the same State, upon a 
criminal charge. This is put on the ground of an 
obstruction by the obligee. To the same effect, 
Cooper v. State, 5 Tex. Ct. App. 215; S. C., 32 Am. 
Rep. 571; Belding v. State, 25 Ark. 315; 8. C., 4 
Am. Rep. 26. So in case of sickness of the princi- 
pal at the day, followed by his death. People v. 
Manning, 8 Cow. 297; People v. Tubbs, 37 N. Y. 586. 
In the latter case the court said: ‘The act of God 
or of the law will excuse the non-performance.” 
So where before the return day, the principal vol- 
untarily enlists in militia forces raised by the State 
under the president’s call, and is thereby prevented 
from attending when called. People v. Cook, 30 
How. Pr. 110. This is put on the ground of an act 
of the obligee. But conviction and imprisonment 
of the principal in another State will not relieve the 
sureties. State v. Horn, 70 Mo. 466; S. C., 35 Am. 
Rep. 437; Taintor v. Taylor, 36 Conn. 242; S. C., 4 
Am. Rep. 58; affirmed 16 Wall. 366. It has been 
held in some cases that imprisonment of the princi- 
pal in another county of the same State will not 
relieve the sureties. State v. Merrihew, 47 Iowa, 
112; 8S. C., 29 Am. Rep. 464; Steelman v. Mattixr, 
88 N. J. 247; S. C., 20 Am. Rep. 389. In the 
former, the case of People v. Bartlett was disap- 
proved, as ‘‘not very thoroughly considered.” But 
the case seems to have been put somewhat on statu- 
tory grounds. 








WOMAN AS AN OF FICE-HOLDER AND LA¥ 
BREAKER. 


VERY eminent lawyer and ex-judge, now in 
high political position, but whose heart stil] 
yearns for the law, writes us at length concerning 
the case of Hvans v. Ives, ante, 52, which holds that 
woman may be an arbitrator, and sends us some ex. 
tracts from his common-place book giving much 
ancient law on the subject of woman’s legal capacity 
and responsibility. Judging from the learning dis. 
played in these researches, we should say the memo- 
randum-book in question must be an wnxcommon- 
place book, and we wish the learned student would 
bequeath it to us and our successors. We ayail 
ourselves of the extracts and comments, and with 
some additions present them below. 

An unmarried woman may be an arbitrator, 
Dutchess of Suffolk’s case, Year Book, 8 Edw. 4, 1; 1 
Br. 87. By the civil law she could not, it being 
contrary to the proper character of the sex, accord- 
ing to the ideas of Justinian, to intermeddle with 
the office of a judge. Code, 1, 2, tit. 56, § 6. 

A married woman may not be an arbitrator, for 
the reason that she is supposed —(a violent pre- 
sumption !)—to be under the control of another, 
Com. Dig. Arb. C. 

‘* At the coronation of King Henry IV, Thomas 
Dymocke officiated as champion in right of his 
mother, Margaret. The office of a justice of the for- 
est was anciently executed by a woman. Margaret, 
countess of Richmond, mother to King Henry VII, 
was a justice of the peace. Lady Bartlett was com- 
missioned a justice of the peace by Queen Mary in 
Gloucester. And one Rowse, in Suffolk, did usually 
sit upon the bench at Assizes and Sessions, among 
the justices, gladio cincta. (Harl. Ms. No. 980, 
166.) * * * That they frequently filled judicial 
situations superior to those already enumerated is 
also certain. Complaint was made in the 18th of 
Richard II, that men were compelled to answer be- 
fore ‘divers lords and /adies’ for their freeholds, and 
other matters cognizable at common law; and in 
consequence a remedy for this abuse was given by 
petition in Chancery. (Stat. 15 Rich. II, c. 12.)” 
10 Retrospective Review, pp. 94-95, 98. ‘‘The 
clerkship of the crown, in the King’s Bench, has 
been granted to the fair sex.” Id. 110. 

A woman was chosen sexton, by election, and suc- 
ceeded by votes of females that were counted and 
allowed for ber. Olive v: Ingram, 2 Str. 1114. The 
court had no difficulty about her being capable of 
the office, there having been many cases where 
offices of greater consequence had been held by 
women, and there being many women sextons in 
London. Spelman’s Glossary, 497. The reason for 
holding that a woman could hold the office of sex- 
ton is quaint, namely, it being an office that does 
not concern the public, nor the care and inspection 
of the morals of the parishioners. (The late James 
Fisk, when asked to subscribe for a fence about the 
burying-ground in his native town of Bennington, 
declined for the reason that a fence was unnecessary 
—‘‘those who are in can’t get out, and those who 
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are out don’t want to get in” —a proof that the oc- 
cupation of putting people in such places does not 
concern the public.) Lee’s words (Campb. Chief 
Justices, vol. 3, 1087) are: ‘*‘ Whose duties do not 
concern the morals of the living, but the interment 
of the dead.” Another reason given was, that 
there was no usage excluding a woman from the 
office. The candidates were a man and a woman, 
and strange to say, the male and the female voters 
divided their votes. Olive was the male candidate, 
and had votes from males, 174, from females, 22, or 
196 in all) The woman candidate had votes from 
males, 169, from females, 40, or 209 in all. Chief 
Justice Lee, in giving judgment, said, a woman 
had been queen, marshal, great chamberlain, great 
constable, champion of England, commissioner of 
sewers, keeper of a prison, returning officer of 
members of Parliament, ete. 

In The King v. Stubbs, 2 T. R. 395, the question 
was whether a woman might hold the office of over- 
seer of the poor. Counsel argued against the right 
as follows: ‘There are some parts of the duty of 
that office which are inconsistent with the decency 
of the sex. It is the province of the overseers to 
make all inquiries relative to bastards, and to carry 
the persons charged before a magistrate for the pur- 
pose of obtaining an order of bastardy; which at a 
tender age may be prejudicial to the morals and in- 
consistent with the decency of females. Neither 
have they strength of body or knowledge equal to 
the station.” ‘‘As to the queen of England, it is 
sufficient to say that of all stations there is not one 
perhaps which requires less personal exertion than 
this.” ‘* With respect to the instance of the com- 
missioner of sewers, it is merely the opinion of 
Callis, for which he gives the absurd reason, that 
Semiramis governed Syria.” As to the office of sex- 
ton he said: ‘‘If there were any thing to be done 
by the sexton, not proper for a woman, it would be 
otherwise.” But the court held that the woman 
might be sexton, seeming however to put it on the 
scarcity of men, observing: ‘‘ Where there are a 
sufficient number of men qualified to serve the office, 
they are certainly more proper; but that is not the 
case here; and therefore if there be no absolute in- 
capacity, it is proper in this instance from the 
necessity of the case.” 

A woman was held capable of being governor of 
Chelmsford work house (Anon., 2 Ld. Raym. 1014), 
the reason seeming to be that she might act by 
deputy. She might be keeper of the gate-house. 
Lady Broughton’s case, 3 Keb, 32. The gate-house 
was a prison; she was committed on complaint of 
the prisoners, the information being for ‘‘extortions 
and crimes.” She was fined 100 marks and removed 
from office, but the office was saved to her lessors. 
In the Duke of Buckingham’s case, Dyer, 285, it was 
held that two single women could exercise the office 
of constable. Lady Packington was returning offi- 
cer for boroughs. Brady’s Hist. of Boroughs. As 
to women voting, see 4 Inst. 5, cited to show that 
they could not vote for members of Parliament or 
coroners. 

In Robinson’s case, 24 Alb. Law Jour, 448, Chief 





Justice Gray giving the opinion, the Massachusetts 
Supreme Court held that a woman cannot be an at- 
torney at law in Massachusetts. The chief justice 
observed: ‘‘The office of sheriff was partly judi- 
cial and partly ministerial; the judicial functions 
could not be delegated; but the ministerial duties, 
including that of attendance upon the judges, 
might be performed by deputy. When such an 
hereditary office descended to a woman, she might 
exercise the office by deputy (at least with the ap- 
proval of the crown), but not in person; nor could 
it be originally granted to any woman, because of 
her incapacity of executing public offices. Women 
were permitted to hold the office of keeper of a 
castle or jail, governor of a work-house, forester, or 
constable, for the reason that each of those offices 
might be executed by a deputy. They were decided 
to be capable of voting for and of being elected to 
the office of sexton of a parish, upon the ground 
that this was not an office that concerned the pub- 
lic. And we are not aware of any public office, the 
duties of which must be discharged by the incum- 
bent in person, that a woman was adjudged to be 
competent to hold, without express authority of 
statute, except that of overseer of the poor, a local 
office of an administrative character, in no way 
connected with judicial proceedings.” 

When Mrs. Lockwood, who is an attorney of 
Washington, went into Judge Magruder’s court in 
Maryland and tried to practice, the judge lectured 
her thus: ‘‘God has set a bound for women. She 
was created after and is a part of man. The sexes 
are like the sun and moon moving in their different 
orbits,” ete. 

In Charlton v. Lings, L. R., 4 C. P. 374, it was 
held that women cannot vote for members of Par- 
liament, and that ‘‘man” in the statute does not 
include women. ‘‘The word man,” counsel ob- 
served, ‘‘although sometimes used generically, as 
opposed to angels and beasts, is also used specific- 
ally as opposed to infants and women.” In this 
case Willes, J., says also that a peeress in her own 
right can neither sit nor vote by proxy in the House 
of Lords. He also alludes to the well-known law 
that woman cannot sit on juries, except in certain 
cases of alleged pregnancy. 

“The statute, 11 Edw. II, ch. 4, enacts that 
neither man nor woman who cannot afford to spend 
£100 a year shall wear furs. Barrington, in an in- 
Jenious note on this statute, cites it as the first 
instance in our law ‘of an apprehension that a 
woman is not included under the word man.’” 10 
Retrospective Review, 99. 

In 115 Mass. 602, it was held by the judges, in 
answer to a question of the House of Representa- 
tives, that a woman may be a member of a school 
committee, there being nothing prohibitory in the 
Constitution. They said: ‘‘The common law of 
England, which was our law upon the subject, per- 
mitted a woman to fill any local office of an admin- 
istrative character, the duties attached to which 
were such that a woman was competent to perform 
them. The duties of a school committee relate ex- 
clusively to the education of children and youth in 
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the city or town for which it is elected; they con- 

sist of the general charge and superintendence of 
the schools, including the employment of teachers, 
the selection of school books, the regulation of the 
attendance of scholars, and the preparation of 
school registers and returns; and they are in no re- 
spect of such a nature that they cannot be well and 
efficiently performed by women.” So in Liu v. 
Cook, 44 Iowa, 639, of county school superintend- 
ents. 

In Minor v. Happersett, 21 Wall. U. S. 162, it was 
held that a woman is a citizen, but as a citizen has 
no right of suffrage. 

There are many cases of female postmasters in 
this country and elsewhere, but the custom seems 
dangerous, as witness the following: ‘‘A_post- 
mistress has been sentenced at Auxerre to a month’s 
imprisonment, and 100 francs fine, for reading the 
correspondence between two engaged persons, and 
communicating the contents to ‘an even greater 
gossip’ than herself. The sentence would have 
been more severe but that the court found extenu- 
ating circumstances ” — probably her innate curi- 
osity. 

In Moore v. Hussey, Hob. 93, it was held that a 
married woman was liable for ravishment of ward. 
The court said: ‘‘To leave all women covert at 
large, who are both cunning and vigilant, and have 
most opportunity to make these matches for their 
daughters or friends,” ‘‘is utterly to frustrate the 
law.” ‘* Now then who will say that the woman is 
unable to obey the law? She is unable to redeem 
more than any beggar, and therefore she ought to 
be more careful not to offend the law, which is in 
her own power.” ‘‘Therefore where persons able 
have a choice, when they offend, to pay or suffer, 
she knowing she hath no means to pay, did by 
offending voluntarily (as it were) yield herself to 
objuration or imprisonment.” 

It was anciently held that a woman might be a 
ravisher, because she might be an aider. 1 Hale P. 
C. 678; 1 Hawk. P. C., ch. 16, § 10. And so in 
State v. Jones, 83 N. C. 605; 8. C., 35 Am. Rep. 
586, it was held that a woman aiding and abetting 
an attempt to commit a rape is guilty as a principal. 
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PROPERTY IN 


ILLINOIS SUPREME COURT, NOVEMBER 1), 1881. 


WASHINGTON Ice Co. v. SHORTALL.* 


As to a stream above the tide the riparian proprietor has title 
to the center subject to the public right to navigate if the 
stream is navigable, and the ice formed on the stream 
along his lands is his exclusive propriety. (See ante, 23.) 

In an actionin trespass for taking ice in a stream over the 
land of another, to which the owner of the land has the 
exclusive right, the measure of damages is the value of 
the ice as soon as it is made a chattel,—that is, when 
scraped, plowed, sawed, cut and severed, ready for re- 
moval. The rule is analogous to cases where coal is 
wrongfully taken from the soil of another. 


CTION of trespass in cutting ice. 
states the case. 
pealed. 


The opinion 
The defendant company ap- 





* To appear in 101 Illinois Reports. 








Francis H. Kales, for appellant. 
Joseph Wright, for appellee. 


SHELDON, J. This was an action of trespass quare 
clausum fregit, brought in the Circuit Court of Cook 
county by Shortall, against the Washington Ice Com. 
pany, for cutting, removing and appropriating, in Jan. 
uary and February, 1879, a quantity of ice which had 
formed over the bed of the Calumet river, within the 
limits of plaintiff's land, in Cook county. Defendant 
pleaded the general issue, and liberum tenementum. 4 
verdict and judgment were rendered in favor of plaint- 
iff for $562.40, which judgment, on appeal to the Ap. 
pellate Court for the First District, was affirmed, and 
defendant appealed to this court. 

On the trial, the patent from the United States to 
Lafrombois and Decant was introduced in evidence, 
showing that there was no restriction or reservation by 
the goverment, and that the locus in quo was embraced 
in the 125 31-100 acres the patent conveyed. Under 
this patent plaintiff derived title. 

From the evidence it appears that the call of 
125 31-100 acres contained in the patent required that 
the bed of the river should be included to make that 
quantity; that the Calumet river, extending from 
Lake Michigan westward past the plaintiff's premises, 
where it is between 165 and 200 feet wide, is in facta 
navigable river; that the defendant company owned 
ice-houses on its own property on the next lot east of 
plaintiff's, and that in operating on the ice it did not 
go on the plaintiff's land, save as it entered upon the 
ice; that it first gathered the ice in front of its own 
land from the river, and then commenced to take the 
ice opposite the plaintiff's premises. 

The court, at plaintiff's request, instructed the jury 
that the plaintiff was the owner of the whole bed of 
the river flowing through his premises; that when the 
water became congeaied, the ice attaching to the soil 
constituted a part thereof, and belonged to the owner 
of the bed of the stream, and that he could maintain 
trespass for the wrongful entry and taking the ice; 
and that the measure of damages, in case of a finding 
for plaintiff, would be the value of the ice as soon as it 
existed as a chattel.—that is, as soon as it had been 
scraped, plowed, sawed, cut and severed, and ready 
for removal. Defendant excepted to the giving of 
such instruction, and asked the court to instruct the 
jury that a riparian owner on the banks of a river, 
navigable in fact, has no property in the ice formed in 
the midst of the stream, where he has done nothing to 
pond or separate it; but that any person might, as 
against such riparian owner, where he could gain access 
without passing over the shore or banks of the owner. 
enter upon the ice and remove the same, without cause 
of action or damage to such riparian owner, and that 
if such access as above stated had been gained, then at 
most, plaintiff could recover but nominal damages, 

even if the action of trespass be sustained,— which 
was refused, and defendant excepted. The giving 
and refusing of instructions is assigned as error. 

It may be well to inquire, first, whether plaintiff, as 
riparian proprietor on both sides of the Calumet river, 
is the owner of the bed of the stream within the limits 
of his land. By the common law, only arms of the 
sea, and streams where the tide ebbs and flows, are re- 
garded navigable. The stream above the tide, 
although it may be navigable in fact, belongs to the 
riparian proprietors on each side of it to its centre, 
and the only right the public hastherein is an ease- 
ment for the purpose of navigation. Chancellor Kent, 


in his Commentaries, declares it as settled that grants 
of land bounded on rivers or upon their margins, above 
tide water, carry the exclusive right and title of the 
grantee to the centre of the stream, subject to the 
easement of navigation, unless the terms of the grant 
clearly denote the intention to stop at the edge or 








——— 


margi 
on bot 
the ex 
477, 42 
strean 
2 Hill 
§5. 
This 
this S 
held i 
vy. Ye 
river ' 
64 id. 
49 id. 
regar 
The 
iff ov 
of the 
the le 
The 
forme 
land. 
ranni 
no pr 
simpl 
differ 
strea 
In. 
said : 
est so 
owne 
But 
mere 
The 
ripar 
tarie: 
ary 1 
shou 
reas 
right 
In 
C.J. 
sett] 
it is 
it is 
runs 
of tl 
has ¢ 
thro 
struc 
wate 
sona 
juris 
Still 
righ 
dom 
pur} 
In 
“if 
pers 
that 
H 
asa 
Pro 
It 
has 
he t 
tual 
his | 
the 
rig 
dim 
low 
The 
and 
wat 








juare 
Sook 
‘om. 
Jan- 


| the 
dant 
L A 
uint- 
Ap- 
and 


3 to 
nee, 
n by 
iced 
ider 


of 
that 
that 
rom 
8eS, 
cta 
ned 
t of 
not 
the 
wn 
the 


ury 
| of 
the 
soil 
ner 


00; 
ing 
sit 


2 a a a ce 








THE ALBANY LAW JOURNAL. 107 




















margin of the river. If the same person be the owner 
on both sides of the river, he owns the whole river to 
the extent of the length of his lands upon it. 3 Com. 
427,428, marg. And thistitle to the middle of the 
stream includes the water, the bed, and all islands. 
2? Hilliard on Real Prop. 92; Angell on Water Courses, 
$5. 

This rule of the common law has been adopted in 
this State, and is here the settled doctrine. It was so 
held in Middleton v. Pritchard, 3 Scam. 510, and Houck 
vy. Yates, 82 Ill. 179, with regard to the Mississippi 
river where it bounds this State; in Braxonv. Bressler, 
64 id. 488, as to Rock River; Cily of Chicago v. Laflin, 
49 id. 172, and City of Chicago v. McGinn, 51 id. 266, in 
regard to the Chicago river. 

The Calumet river then being non-tidal, and plaint- 
iff owning lands on both sides of it, he is the owner 
of the whole of the bed of the stream to the extent of 
the length of his lands upon it. 

The next question respects the ownership of ice 
formed over the bed of the river passing through the 
land. It is objected by defendant that water in a 
running stream isnot the property of any man,—that 
no proprietor has a property in the water itself, but a 
simple usufruct while it passes along; but manifestly 
different considerations apply to water in a running 
stream when in a liquid state and when frozen. 

In Agawam Canal Co. v. Edwards, 56 Conn. 497, it is 
said: ‘‘The principle contained in the maxim, ‘eujus 
est solum ejus est usque ad celum,’ gives to a riparian 
owner an interest in a stream which runs over his land. 
But it is not a title to the water—it is a usufruct 
merely—a right to use it while passing over the land. 
The same right pertains to the land of every other 
riparian proprietor on the same stream and its tribu- 
taries; and as such has a similar and equal usufructu- 
ary right, the common interest requires that the right 
should be exercised and eujoyed by each in sucha 
reasonable manner as not to injure unnecessarily the 
right of any other owner, above or below.”’ 

In Elliott v. Fitchburg R. Co.,10 Cush. 191, Shaw, 
C.J., says: “‘The right to flowing water is now weil 
settled to be a right incident to property in the land,— 
it isa right publici juris, of such character that whilst 
itis common and equal to all through whose land it 
runs, and no ene can obstruct or divert it, yet as one 
of the beneficial gifts of providence each proprietor 
has a right to a just and reasonable use of it as it passes 
through his land; and so longas itis not wholly ob- 
structed or diverted, or no larger appropriation of the 
water running through it is made than a just and rea- 
sonable use, if can not be said to be wrongful or in- 
jurious to a proprietor lower down. ° * * 
Stillthe rule isthe same that each proprietor has a 
right to the reasonable use of it for his own benefit,for 
domestic use, and for manufacturing and agricultural 
purposes.” 

In Rex v. Wharton, 12 Mod. 510, Holt, C. J., says: 
“Tfa river run contiguously between the land of two 
persons, each of them is, of common right, owner of 
that part of the river which is next his land.” 

Hilliard states that a water-course is regarded in law 
asa part of the land over which it flows. 2 Hill. Real 
Prop. 100. 

It will thus be seen that the riparian owner, as such, 
has rights with respect to water in a running stream,— 
he has aright of use, which right authorizes the ac- 
tual taking of a reasonable quantity of the water for 
his purposes. The limitation in extent of the use of 
the water is, that it shall not interfere with the public 
right of navigation, nor in a substantial degree 
diminish and impair the right of use of the water by a 
lower or upper proprietor as it passes along his land. 
The only opposing rights are such rights of the public, 
and such upper and lower proprietors. But when the 
water becomes congealed, and is in that state, these 





opposite rights are in nowise concerned. The ice may 
be used and appropriated without detriment to the 
right of navigation by the public, or to other riparian 
owners’ right of use of the water of the stream when 
flowing over theirland. The just and reasonable use 
of the water which belongs to the riparian proprietor 
would be, in such case of congealed state of the water, 
the unlimited use and appropriation of the ice by him, 
as it would be no interference with rights, of others. 
We are of opinion there is such latter right of use, 
and that it should be held property, of which the 
riparian owner can not be deprived by a mere wrong- 
doer. When water has congealed and become attached 
to the soil, why should it not, like any other acces- 
sion, be considered part of the realty? Wherein, in 
this regard, should the addition of ice formed over the 
bed of astream be viewed differently from alluvion, 
which is the addition made to land by the washing of 
the sea or rivers? And we do not perceive why there 
is not as much reason to allow to the riparian owner 
the same right to take ice as to take fish, which latter 
is an exclusive right in such owner. 

In McFarlin v. Essex Co., 10 Cush. 309, Shaw, C. J., 
remarked: ‘It is now perfectly well established as the 
law of this Commonwealth, that in all waters not 
navigable in the common-law sense of the term,—that 
is, in all waters above the flow of the tide,—the right of 
fishery is in the owner of the soil upon which it is 
carried on, and in such rivers that the right of soil is 
in the owner of the land bounding upon it. If the 
same person owns the land on both sides, the property 
in the soil is wholly in him, subject to certain duties to 
the public; and if different persons own the land on 
opposite sides, each is proprietor of the soil under the 
water tc the middle or thread of the river.”’ 

The riparian proprietor has the sole right, unless he 
has granted it, to fish with nets or seines in connection 
with his own land. Angell, Water Courses, § 67. 

In Adams v. Pease, 2 Conn. 481, it was held that the 
owners of land adjoining the Connecticut river above 
the flowing and ebbing of the tide have an exclusive 
right of fishery opposite to their land, to the middle 
of the river; and that the public have an easement in 
the riveras a highway, for passing and repassing with 
every kind of water craft. So, tov, sea-weed thrown 
upon the shore belongs to the owner of the soil upon 
whichit iscast. Hmansv. Turnbull, 2 Johns. 313. 

The exclusive right in the owner to take the ice 
formed over his land is an analogous right to those 
other ones which are acknowledged to exist in the sub- 
jects which have been mentioned, and may with like 
propriety be recognized. It is connected with and in 
the nature of an accession to the land, being an incre- 
ment arising from formation over it, and belonging to 
the land properly, as being included in it in its indefi- 
nite extent upward. 

Ice, from its general use, has come to be a merchant- 
able commodity of value, and the traffic in it a quite 
important business. It would not be in the interest of 
peace and good order, nor consist with legal policy, 
that such an article should be held athing of common 
right, and be left the subject of general scramble, 
leading to acts of force and violence. In reference to 
the rule which we here adopt, of assigning to the 
owner of the bed of a stream property in the ice which 
forms over it, we may well use, as fitly applying, the 
language of Hosmer, J., in Adams v. Pease, supra, in 
speaking of the common law rule as to the right of 
fishery, viz.: ** The doctrine of the common law, as I 
have stated it, promotes the grand ends of civil 
society, by pursuing that wise and orderly maxim of 
assigning to every thing capable of ownership a legal 
and determinate owner.” 

In accordance with the views we hold, it was held 
in State v. Pottmeyer, 33 Ind. 402, that when the 
water of a flowing stream running in its natural 
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channel is congealed, the ice attached to the soil con- 
stitutes a part of the land, and belongs to the owner of 
the bed of the stream, and he has the right to prevent 
its removal. See further, relative to the subject, 
Myer v. Whitaker, 55 How. Pr. 376; Lorman v. Benson, 
8 Mich. 18; Mill River Woolen Manvwf. Co. v. Smith, 
34 Conn. 462; Brown v. Bowen, 30N. Y. 519. 
Defendant claims that it committed no trespass in 
taking the ice because the ice in the midst of a stream, 
navigable in fact, is naturally an obstruction to naviga- 
tion, and that any one has the right, having obtained 
access independent of the riparian owner,to enter upon 
the ice and remove it. We said in Braxonv. Bresseler. 
above cited: ‘* Where the river is navigable, the public 
have an easement or aright of passage upon it as a 
highway,but not the right to remove the rock, gravel or 
soil, except as necessary tothe enjoyment of the ease- 
ment.”’ The same is to be said as to the ice here. But 


it was not removed as necessary for the enjoyment of 
the public easement of navigation,—it was for the 
purpose only of the appropriation of it for defendant’s 


n. 
As to the instruction as to the measure of damages, 
we think the case is analogous to those where coal is 
taken from the soil, and that the instruction is sus- 
tained by former decisions of this court in those cases. 
Illinois & St. Lowis R. Co. v. Ogle, 92 Ill. 353; Me- 
Lean County Coal Co. v. Lennon, 91 id. 561; Illinois & 
St. Lowis R. Co. v. Ogle, 82 id. 627; McLean County 
Coal Co. v. Long, 81 id. 359; Robertson v. Jones, 71 id. 
405. 

Perceiving no error in the giving or refusing of in- 
structions by the Circuit Court, the judgment of the 
appellate court is affirmed. 

Judgment afflrmed. 


Note.—Upon the subject of property in ice see 
Higgins v. Kusterer, 41 Mich. 318; 8. C., 32 Am. Rep. 
160, and note at p. 164, where the authorities are col- 
lected. Also, State v. Pottemeyer, 33 Ind. 402; 8. C., 5 
Am. Rep. 224; Pann v. Woods, 108 Mass. 160; Ward v. 
People, 6 Hill. 144; West Roxbury v. Stoddard, 7 Allen, 
158; Cummings v. Barrett, 19 Cush. 186; Hane v. Salem, 
100 Mass. 350; Myer v. Whittaker, 18 Alb. L. J. 128; 
Marshall v. Peters, 12 How. Pr. 218; Mill Riv. Wool. 
Manuf. Co. v. Smith, 34 Conn. 462.—Ep. Aus. L. J. 
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INTER-STATE EXTRADITION —BASTARDY 
PROSECUTION NOT GROUND FOR. 


MICHIGAN SUPREME COURT, JANUARY, 10, 1882. 


MATTER OF CANNON. 


One cannot be extradited between States of the Union ex- 
cept for offenses that are strictly criminal, and with which 
he has been legally charged as a fugitive from justice. 

One cannot be detained within the jurisdiction to which he is 
extradited, to answer for some other offense than that 
for which he was taken, and for which extradition could 
not be allowed. This is especially so where the first charge 
cannot be maintained. 

One who has been extradited, and is on bail for the offense, 
is not subject, meanwhile, to arrest by the same prosecut- 
ing authority for some other offense, as if he had been at 
liberty to withdraw from the jurisdiction. 

The bail of an accused person are entitled to his custody, and 
may deliver him to the authorities at any time; the legal 
duress does not cease until the prisoner is discharged. 

Bastardy proceedings involve no indictable offense on which a 
conviction can be had in the course of the proceedings,and 
they are not strictly criminal. 

Personal liberty is not held subject to State comity or on any 
less tenure than constitutional right. 

Every one in legal custody is entitled to legal protection. 

A State court cannot arrest a person detained within its juris- 
diction, under Federal process, whether the Federal court 
interferes in his behalf or not. 





Courts should refuse, in cases that are entirely free from 
doubt, to allow any use to be made of extradition proceed. 
ings whereby good faith would be plainly violated, ang 
the measures necessary to bring the accused within thei 
jurisdiction would be perverted. 

ROCEEDINGS by habeas corpus brought to in. 
quire into the cause of the detention of Frank 

Cannon. The opinion states the case. 


W. A. Underwood, for the petitioner. 
R.A. Watts, contra. 


CAMPBELL, J. Cannon obtained a writ of habeas 
corpus from this court, to examine into the cause of 
his detention by the sheriff of Lenawee county. It 
now appears, that on proceedings of a criminal nature, 
under a complaint for seduction, at the instigation of 
the prosecuting attorney for Lenawee county, a requi- 
sition was made by the Governor of Michigan on the 
Governor of Kansas, by whom Cannon was delivered 
over to the authorities of this State, who took him to 
Lenawee county, where he was arrested on a criminal 
warrant under said charge of seduction, and brought 
before a justice of the peace on the 12th day of Decem- 
ber, 1881, for examination. On that day the justice 
adjourned the hearing until December 27, and Cannon, 
failing to give bail for his appearance on that day, was 
committed to prison, but on the 15th day of December, 
gave bail and went to the house of his father, who was 
his security. Onthe 16th day of December, 1881, the 
prosecuting attorney commenced bastardy proceedings 
for the same transaction, involved in the previous 
complaint for seduction, and a warrant was issued for 
his arrest, aud served onthe 17th day of December, 
when he was brought before the justice, who adjourn- 
ed that proceeding until December 20, and Cannon 
failing to give bail for his appearance on that day, was 
committed to jail. On the 20th, Cannon refused to 
plead to the merits, but made a showing and applica- 
tion for discharge, based on his exemption from any 
prosecution except for the crime for which he was de- 
livered up by the Governor of Kansas. The justice re- 
fused te discharge him, and ordered him to recognize 
for his appearance at the next term of the Circuit 
Court, to answer the bastardy charge. Refusing to do 
so, he was committed and kept in custody until the 
present writ was sued out. Onthe 27th day of De- 
cember he was brought before the magistrate on the 
seduction charge, when it was at once discontinued on 
the admitted ground that it was not founded on any 
legal reasons. 

The only question before us is whether under these 
circumstances, the imprisonment for bastardy was 
lawful. 

For the purposes of the present hearing, it is not 
made a point that the prosecuting attorney, when he 
obtained the extradition, procured it with an actually 
fraudulent design, to get the prisoner within the juris- 
diction for different proceedings. It may be assumed 
that he supposed the seduction complaint would lie. 
It is admitted however that the attorney became 
satisfied of the contrary on the 16th, and that he, with- 
out supposing it was improper, set on foot the bas- 
tardy proceedings, and caused the arrest with that 
knowledge. 

It was claimed in the argument, that when arrested 
for bastardy, Cannon was not under legal restraint, but 
at large, and therefore that he was no longer under 
the operation of the extradition proceedings. This 
position is not true. He was bound to appear before 
the justice on the 27th of December, and would forfeit 
his bail if he did not. His bail were, in law, entitled 
to his custody, and could at any time have handed him 
over to the authorities. The legal duress in such a 
case is not ended until the prisoner is discharged. 

The admitted facts show, then, that the criminal 
proceedings were kept on foot for more than ten days 
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after they were known to be groundless, and until the 
pastardy examination had been ended and the pris- 

over bound over and committed on that. And they 

show also that the second arrest was made under the 

same control and management as the first, and by the 

same prosecuting attorney. 

The question then becomes narrowed to the inquiry 
whether an arrest made for a different purpose, on 
which no extradition could have been demanded, was 
lawfully made, when the prisoner was brought into 
this State under a requisition, and no proceedings had 
orattempted for the crime on which he was delivered 
up tothis State. 

Under the laws of this country, and of most civilized 
countries, no person can be lawfully claimed, and here, 
atleast, no person can be lawfully delivered over to 
another jurisdiction, except under some law author- 
izing it, and fixing the conditions on which it may be 
done. Under our Constitution a treaty is a law of the 
land, and there is no treaty which does not define these 
conditions with some care. Under the Constitution 
of the United States such demand can only be made 
between States where the double conditions exist that 
the party demanded has been legally charged with 
crime, and has fled from justice. And as no State can 
enter into agreements with other States without the 
consent of Congress, and States can not,even with that 
consent, make treaties, the power of demanding or of 
extraditing is confined to such criminal cases. Bast- 
ardy proceedings, although of a mixed character, in- 
volve no indictable offense on which a conviction 
could be had in their course, and they are not criminal 
proceedings in the proper sense of the term. It is not 
pretended that any demand of extradition could be 
made on such a charge. Our own decisions have 
settled the character of such proceedings as not crim- 
inal. Cross v. People, 8 Mich. 113; Semon v. 
People, 42 id. 141; Sutfin v. People, 43 id. 37; Waite v. 
Washington, 44 id. 388. 

We do not think the considerations involved in this 
inquiry have any especial connection with State 
pride or State comity. The State of Michigan has no 
legal power to demand, and the State of Kansas has 
no legal power to deliver up any persons but those 
charged as fugitive criminals. The constitutional safe- 
guards on this subject concern the individual’s liberty 
and not merely the State’s dignity, and no one holds 
his liberty subject to State comity, or on any other less 
tenure than constitutional right. 

Can a person who has been demanded for prosecu- 
tion as acriminal, and who could not have beeu de- 
manded on any other ground, be arrested, after arriv- 
ing here, on a different complaint, and have his original 
accusation dropped by the same prosecuting authority ? 
If the requisition had been made foran expressly fraud- 
ulent purpose, and with no expectation of prosecution 
for the crime which was its pretext, we do not think 
any department of the government could sanction 
such a use without the plainest perversion of justice. 
No ingenious reasoning could remove from such a 
transaction the disgrace which no decent Common- 
wealth could afford to incur. It does not seem very 
clear tous, that it would be much less fraudulent in 
law or wrong in fact, to take advantage of such an ex- 
tradition for a similar purpose, when it is discovered 
that it never ought to have been demanded, and was 
obtained on insufficient grounds. 

It is the law of this State, whatever doubts may 
exist elsewhere, that when the law compels a person 
to attend at a place away from that where he is 
abiding, it atthe same time usually protects him from 
having undue advantage taken of his unwilling and 
enforced presence. And thisis no more than simple 
justice. Every one in legal custody has aright to legal 
protection. Accordingly it was held in Watson v. 
Judge of the Superior Court of Detroit, 40 Mich. 729, 





that an arrestin a State court of a person attending 
under process of a Federal court was unlawful, and 
should not be permitted whether the Federal court 

interfered or not. The question was fully discussed on 

its general merits, and the very well considered case of 

Commonwealth v. Hawes, 13 Bush (Ky.), 697, was re- 

ferred to with approval, as declaring the correct doc- 

trine on the subject. It was claimed on the argument 

here, that while that case may have been properly 

decided as applicable to extradition treaties with other 

nations, it had no bearing on extradition between 

States. We do not perceive any ground for the dis- 

tinction. The duties of one State to another are 

measured by law, and not by their mere good pleasure ; 

and so are the rights of citizens. The disregard of 

domestic duties and of foreign duties, should not be 

considered as different in quality, and where both de- 
pend on law it is impossible to find good reason for 
holding either class of obligations as undeserving of 
obedience. 

There has been some disposition to draw nice dia- 
tinctions concerning the validity of arrests of persons 
who have been taken tothe place of arrest under 
different process. Where both arrests are under the 
process of the same Commonwealth, and purely 
domestic throughout, there may be room for a good 
deal of discretion in such matters. And it is un- 
doubtedly true that the analogies of these domestic 
cases have been followed in regard to extradition 
cases, by some courts of unquestioned eminence. In 
the conflict of opinion we feel bound to prefer the 
rule that compels regard to good faith. Itis very well 
known that the perversion of extradition proceedings 
has on more than one occasion led to difficulties between 
nations,and to refusals by State executives to deliver up 
persons charged with crime,whose arrest was supposed 
to be desired for sinister purposes. It is not always pos- 
sible to get at the facts in such cases. But we think 
the courts of justice are bound, where a case comes 
before them which is entirely free from doubt, to re- 
fuse to allow any use to be made of such proceedings 
which would be a manifest violation of good faith and 
a perversion of the measures which had to be resorted 
to in order to bring the party accused within one juris- 
diction. 

We do not deem it necessary to refer at large to the 
decided cases which were cited on the hearing. They 
cannot be reconciled in principle, although very few of 
them would conflict with our views on so plain a case 
as the present. 

The prisoner made out a case which, in our opinion, 
rendered his confinement illegal, and entitled him toa 
discharge. 

———- -> ——___——_ 
DEMAND ON JOINT CONTRACTORS —STAT- 
UTE OF LIMITATIONS. 





MARYLAND COURT OF APPEALS, JULY 28, 1880.* 


RHIND Vv. HyNDMAN. 


A., B. and C., by a contract made jointly with D., on the 29th of 
March, 1875, agreed for the consideration therein stated to 
transfer to D., on or after the 15th day of October, 1875, 
shares of certain stock sufficient to amount to $500, at the 
market price of said stock when the transfer should be de- 
manded. Ademand for the transfer was made upon one 
of said joint contractors on the 11th day of July, 1878. 
Held, (1) that the joint contractors, not being partners, and 
the contract not being a negotiable instrument, the de- 
mand upon one was sufficient to bind all. (2) That the 
cause of action did not accrue until demand was made’ 
and the statute did not commence to run until that time. 


PPEAL from the Circuit Court of Allegany county. 
The case is stated in the opinion of the court. 





* Appearing in 54 Maryland Reports. 
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Johns McCleave and A. Hunter Boyd, for appellant. 
J. H. Gordon, tor appellees. 


Barro, C. J. This suit was brought by the appel- 
lant against the appellees on the 19th day of June, 1879. 
The contract sued on is alleged in the declaration to 
have been made with the appellant by the appellees 
jointly, on the 29th day of March, 1875, whereby the 
appellees agreed, for the consideration therein stated, 
to transfer to the appellant on or after the 15th day of 
October, 1875, shares of stock of the Empire Coal Com- 
pany of Allegany county, sufficient to amount to $500, 
at the market price of said stock, when the transfer 
should be demanded. 

The declaration in the first and third counts alleged a 
demand for the transfer of the stock, made upon 
Hyndman, one of the appellees, on the 11th day of 
July, 1878. The demurrer to these counts was sus- 
tained. 

The sixth plea of the appellees alleges ‘‘ that the said 
stock was demandable by the said plaintiff immedi- 
ately after the 15th day of October, 1875, and it was 
the duty of the plaintiff to demand the same within a 
reasonable time after said 15th day of October, and 
more than three years expired after the end of such 
reasonable time for making said demand, and before 
the bringing of this suit.” 

To this plea the appellant demurred, the demurrer 
was overruled, and judgment being entered for the 
defendants, the plaintiff has appealed. Two questions 
are presented for our decision: 

ist. Is a demand made upon one of several joint con- 
tractors, not partners, for the performance of a contract 
to be performed on demand, sufficient to bind all the 
joint contractors, the joint contract not being a nego- 
tiable instrument? 

2d. From what time does the statute of limitations 
begin to run, against an action upon a contract not 
negotiable, to be performed on demand? 

1st. Where joint contractors are partners, it is well 
settled that a demand on one is sufficient to bind all. 
Where no such partnership exists, but the parties are 
jointly bound, a distinction has been made between 
negotiable instruments and joint contracts not nego- 
tiable. 

With respect to the former, many cases have been 
cited by the appellees showing that in order to bind 
the indorsers, a demand must be made upon each one 
of the joint drawers, and that a demand on one is not 
sufficient; and in the same manner where there are 
joint indorsers, not partners, notice of dishonor must 
be given to each. On this subject the authorities 
nearly all concur; the case of Harris v. Clark, 10 Ohio, 
5, where the contrary was held, may be considered 
exceptional. 

The reasons for the rule are very well stated by Swift, 
C. J., and Goddard, J., in Shepard v. Hawley, 1 Conn. 
367. The reasons which govern the liability of parties 
upon negotiable paper have not been held applicable to 
joint contracts, which are not within the law merchant. 

In Chitty’s Pl (16th Am. ed.), 340, note, it is said: 
*“*Where a previous demand is necessary to maintain a 
suit against two joint promisors, it is sufficient to aver 
a demand on one.”’ For this are cited Griswold vy. 
Plumb, 13 Mass. 288, and McFarland v. Crary, 8 Cow. 
253. 

In McFarland v. Crary the joint contractors were 
partners; it is therefore inapplicable. But in Griswold 
v. Plumb the point was distinctly decided. There two 
persons became bailees of goods, to be delivered on 
demand, and it was held that a demand on one was 
sufficient, their undertaking being joint. The law is 
stated in the same way in 1 Wait on Actions and De- 
fenses, 395. In Holbrook v. Holbrook, 15 Me. 9, it was 
held, ‘‘if two are jointly liable, a demand made upon 
or notice given to one is equally binding on both.” 





In 8 Comyn’s Dig. L. 120, it is laid down “that it 
several are bound by obligation, covenant, etc., to do 
an act upon notice to them, notice to one is sufficient.” 
Terry v. Redding, Moore (K. B.) 555. 

In Whitcomb v. Whiting, 2 Doug. 652, it was decided 
that part payment by one of several joint promisorg 
on a note was good to remove the bar of the statute 
against all the joint contractors. 

That decision was followed by Perham vi Raynal, 2 
Bing. 306, and Burleigh v. Scott, 8 B. & Cres. 36, and 
Mr. Greenleaf says, though sometimes questioned, 
seems now firmly established. 1Greenl. Ev., § 174, note, 

In Ellicott v. Nichols, 7 Gill. 104, the court say, in 
speaking of Whitcomb v. Whiting: ‘The promisors 
were subjected to a joint and common responsibility; 
under such circumstances it might well be maintained 
that a payment made by one of the parties to the note 
was a payment made for the benefit of all.” Andon 
page 106, referring to the same case, the court say, 
“because at the time of the payment, the parties were 
jointly liable for the debt, and one might therefore be 
considered as the agent of the other with respect to 
the debt.” This reasoning seems to us to apply to the 
point under consideration. 

For many purposes the law treats joint contractors 
as one person. A release to one is a release to all; 
when jointly interested in the contract, one cannot 
sue without the others; norcan one be sued without 
the others; and we think, both upon reason and au- 
thority, a demand on one was a demand on all. It 
follows that it was error to sustain the demurrer to the 
first and third counts of the declaration. 

2d. To determine the second question we must refer 
to the language of the statute. This provides that 
“the action shall be commenced or sued within three 
years from the time the cause of action accrues.” 1 
Code, art. 57,81. The contract sued on in this case 
was to be performed ‘‘ on or after the 15th day of Oc- 
tober, 1875, when the same should be demanded.”’ The 
cause of action therefore did not accrue until demand 
was made. According to the terms of the statute, 
limitations would begin to run from that time. This 
has been repeatedly decided. 

In Holmes v. Harrison, 2 Taunt. 323, in the King’s 
Bench, the note sued on was payable after sight; 
it was held that suit was not barred till six years after 
it had been presented for payment. A similar decis- 
ion was made in Topham v. Bradick, 1 Taunt, 571 (in 
the Common Pleas). 

These decisions were followed by Thorpe v. Combe, 8 
Dow. & Ry. 347, where the note, dated in 1810, was pay- 
able two years afterdemand. It appeared that demand 
was made on the 18th day of June, 1823. Bayley, Js 
said: ‘‘I am clearly of opinion that the statute of lim- 
itations did not begin to run until two years after de- 
mand of payment of this note had been made. Here 
the cause of action did not arise until the two years 
after demand had elapsed, and consequently the stat- 
ute affords the defendant no protection.’’ The other 
judges concurred. 

The doctrine of Holmes v. Harrison has been often 
recognized in this country. Stanton v. Est. of Stanton, 
37 Vt. 411; Thrall v. Mead, 40 id. 540; Little v. Blunt, 
9 Pick. 49; Weaman v. Mohawk Ins. Co., 138 Wend. 267; 
Wolfe v. Whiteman 4 Harr. (Del.) 946. Other cases 
might be cited. 

In Fells’ Point Savings Institution v. Weedon, 18 Md. 
326, on a certificate of deposit payable on demand, it 
was said, ‘‘the statute began to run when demand was 
made.” 

In support of a different doctrine, the counsel for 
appellees have cited several cases, in which it has been 
held that where the contract is to be performed on 
demand, if the demand be unnecessarily delayed be- 
yond the time limited by the statute, the action will 
be barred. 
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Thus in Pittsburg & Connellsville R. R. Co. v. Ryers, 
92 Penn. St. 22, which was a suit to recover upon a sub- 
scription to stock, the court said, although the statute 
of limitations does not begin to run against a subscrip- 
tion to the stock of a railroad company till after calls 
are made for installments, yet when no call is made for 
more than six years from the date of the subscription, 
the law will presume an abandonment of the enter- 
prise, and from analogy to the statute, bar the recovery. 
So in Morrison v. Mullin, 34 Penn. St. 12, it was de- 
cided that ** where a demand was necessary to found 
an action upon, the demand was barred unless made 
in six years. and the right of action extinguished by 
the delay.”’ That decision was followed and approved 
in Palmer v. Palmer, 36 Mich. 487. 

The cases in Pennsylvania and Michigan were not 
strictly decisions at law on the construction of the 
statute; they were decided by courts exercising equita- 
ble jurisdiction, and consequently stand upon differ- 
ent grounds, like Codman v. Rogers, 10 Pick. 112, 
and Little v. Blunt, 9 id. 490, cited by the appellees, 
where the equitable doctrine of laches was applied. 
In Little v. Blunt, the legal rule was recognized. The 
court say: ** But if the promise had been of a collater- 
al thing, which would create no debt until demand, 
it might be otherwise. It is clear that where no action 
will lie without a previous demand * * * inall 
such cases, no cause of action accrues until after de- 
mand made, and the statute of limitations will begin 
to run from the time of the demand, and not from the 
time of the promise. This distinction is obvious and 
will reconcile all the cases.’’ 

It follows from what we have said that in our judg- 
ment the sixth plea was not good, and the demurrer 
thereto ought to have been sustained. 

Judgment reversed and new trial ordered. 
cathahaiilmcatiatis 


NEW YORK COURT OF APPEALS ABSTRACT. 


CONFLICT OF LAW—PLACE OF CONTRACT—CONTRACT 
FOR LOAN MADE IN ONE STATE AND SECURITIES EXE- 
CUTED IN ANOTHER — UsuRY.—I. was indebted to 
plaintiff, a Michigan corporation, upon a note for $7,000, 
and with other debts secured by a mortgage on a pro- 
peller. Before the note became due it and the mort- 
gage were transferred to a Detroit bank and at maturity 
were owned by such bank. After maturity I. went 
from Buffalo to Detroit and made an application for 
an extension of time. The bank informed him that 
its rate for loans was ten per cent per annum; that if 
I. would give new notes for the amount due, indorsed 
to the satisfaction of the bank, to be held by such 
bank as further and additional security, and pay ten 
per cent per annum, the bank would upon these terms 
extend the time of payment so that the amount could 
be paid in installments, not exceeding for any part q 
longer period than three months. He aasented to 
these terms, and promised the bank to procure the 
notes, and stated to the bank that he would return to 
Buffalo to get the indorsements of the new notes to be 
given. The bank afterward sent its agent with the 
$7,000 note and the mortgage to Buffalo. The agent 
there saw I. and informed him that he had directions 
to foreclose the mortgage unless the note was paid or 
the arrangement I. had made at Detroit for an exten- 
sion of payment was carried out. I. on the same day 
procured notes bearing seven per cent interest, for the 
full amount of the past-due note and interest, and paid 
the agent the difference between the rate of interest 
the notes bore and that asked by the bunk, to the 
time the notes should become due. These notes were 
made and indorsed in Buffalo. In an action against 
defendant, who was an accommodation indorser on 
two of the notes, held, that the defense of usury 
under the laws of New York was not available. The 
contract for the extension of time was made in Michi- 








gan and was governed by the laws of that State and 
not by the laws of this State. Itis well settled that 
penal laws have no extra-territorial force (Charles v. 
People, 1 N. Y. 180; Ormes v. Dauchy, 82 id. 443), and 
the statute of New Youk regulating the rate of inter- 
est is merely a penallaw. The usurious contract must 
be set up, the answer specifying its terms and the par- 
ticular facts relied on to bring the case within the pro- 
hibition of the statute (Manning v. Tyler, 21 N. Y. 567; 
Dagal v. Simmons, 23 id. 491), and must be proved 
substantially as alleged. In this case the minds of the 
parties met in Michigan. That State therefore was 
the place of the contract, and so far as the bank was 
concerned, the place of performance. The agent sent 
to Buffalo had no authority except to accept the fruits 
of the contract, not to vary it or to make a contract 
by which the validity of the notes should be deter- 
mined. The case is brought directly within the rule 
which makes the validity of a contract depend npon 
the law of the place in which it is made and when 
broken furnishes a cause of action to be enforced in 
any State, although the contract if made when the 
remedy is sought might, by the law of the former, be 
invalid. See Milliken v. Pratt, 125 Mass. 374; Wayne 
Co. Bank v. Low, 81 N. Y. 566. Order of General 
Term reversed and judgment of Special Term affirmed. 
Western Transportation Co. of Michigun y. Kilder- 
house. Opinion by Danforth, J. 

(Decided Jan. 17, 1882.] 


SPECIFIC PERFORMANCE— OF COVENANT AS TO USE 
OF PREMISES — WHEN EQUITY WILL NOT ENFORCE. — (1) 
A covenant in relation to estate provided that the 
premises should not be used for ‘“‘any kind of manu- 
facturing, trade or business whatsoever.’’ Held, that 
the uccupancy of such premises by areal estate and 
insurance broker or agent, by sign and fresco painters, 
by a tailor or miller, by a newspaper agent, express 
carriers, a tobacconist, etc., these parties following 
their callings, was a breach of the covenant. (2) The ob- 
ject of the covenant as set forth in the instrument 
containing it was ‘‘to provide for the better improve- 
ment of the lands and to secure their permanent value.”’ 
The purpose of the agreement was to prevent the 
encroachment of business into the neighborhood. De- 
fendant, the owner of the premises, committed a 
breach of the covenant, and an action was brought to 
restrain him. After the commencement of the action 
an elevated railroad was constructed along the street 
where the premises were and a station established in 
front of them. The noise and bustle of the trains and 
the circumstance that persons at the station and on the 
approaches thereto, could look into the upper win- 
dows, etc., rendered the premises less valuable as a 
dwelling-house, though it did not render their use for 
business purposes indispensable to their practicable 
and profitable use and occupation. But the conven- 
ience of those who would occupy them would not be 
affected by a use for business. Such tenants as occu- 
pied them would be those who would sacrifice comfort 
for economy, or those whose presence would be offens- 
ive to a quiet and orderly neighborhood. The railroad 
and its management made quiet and privacy in the 
neighborhood impossible, and the railroad was con- 
structed under a statute authorizing it, and without the 
consent of defendant, the owner of the premises. Held, 
that an injunction would not be granted to enforce 
the covenant, as neither the better improvement of the 
premises in question and those affected by such cove- 
nant, can be promoted by enforcing its observance. It 
is not the doctrine of the courts of equity to enforce 
every contract in all cases, even where specific execu- 
tion is found to be its legal intention and effect. It 
gives or withholds such decree according to its discre- 
tion, and the plaintiff's prayer for relief is not answered 
when under the circumstances the relief he seeks 
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would be inequitable. Peters v. Delaplaine, 49 N. Y. 
362; Margraf v. Muir, 57 id. 155; Matthews v. Terwil- 
liger, 3 Barb. 51; Radcliffe v. Warrington, 12 Ves. 331. 
Interference will be refused if the condition of the 
property by which the premises are surrounded has 
been so altered that the terms and restrictions of the 
covenant are no longer applicable to the existing state 
of things. 1 Story’s Eq. Jur., § 750 (10th ed). Although 
the contract was fair and just when made, the inter- 
ference of the court should be denied if subsequent 
events have made performance by the defendant so 
onerous that its enforcement would impose great 
hardship upon him and cause little or no benefit to the 
plaintiff. Willard v. Taylor, 8 Wall. 557; Thompson v. 
Harcourt, 2 Br. Parl. Rep. 415; Davis v. Hone, 2 Sch. 
& Lef. 99; Bailey v. De Crespigny, L. R., 4 Q. B. 99; 
Clarke v. Rochester, Lockp., etc., R. Co., 18 Barb. 350. 
Judgment reversed and complaint dismissed. Trustees 
of Columbia College v. Thatcher. Opinion by Dan- 
forth, J. 

[Decided Jan. 17, 1882.] 


SURETYSHIP— IF JOINT SURETY RECEIVES BENEFIT 
FROM OBLIGATION HIS ESTATE IS LIABLE AFTER HIS 
DEATH. — W. and others were the organizers of a cor- 
poration and owned nearly all its stock. The corpora- 
tion made a proposition to the citizens of Sandusky, 
Ohio, to erect and operate at that place a rolling mill, 
if such citizens would donate land and would lend the 
corporation $150,000, upon the security of a mortgage 
on such land, with bonds, which mortgage and bonds 
were to be guaranteed by W. and the others. The 
proposition was accepted, the land donated to the cor- 
poration and the loan made. A mortgage and bonds 
were executed by the corporation for the amount of 
the loan, and W. and others executed an instrument 
guaranteeing the payment of the mortgage and bonds. 
W. became insolvent, made an assignment for the 
benefit of his creditors, and before the mortgage and 
bonds became due died. The bonds not being paid the 
bondholders sought to be let in as creditors of the 
estate of W. The other creditors of the estate ob- 
jected on the ground that W. being a mere surety, by 
his death the liability in his guaranty was extinguished. 
Held, that the objection was not tenable. It is un- 
doubtedly the rule that in case of a joint obligation 
if one of the obligors die his representatives are at law 
discharged and the survivor alone can be sued. But 
where the joint obligors were all principal debtors or 
received some benefit from the joint obligation, courts 
of equity have taken jurisdiction in the case of the 
death of one of the obligors, and enforced the obliga- 
tion against his representatives. It has been a rule in 
courts of equity that where the deceased joint obligor 
was a mere surety receiving no benefit from the obli- 
gation and having no interest therein except as surety, 
his estate, in case of his death, is discharged from lia- 
bility. See United States v. Price, 9 How. 90; Getty 
v. Binsse, 49 N. Y. 385; Wood v. Fisk, 63 id. 245; 
Risley vy. Brown, 67 id. 160; Kennedy v. Carpenter, 2 
Wheat. 344. There being no moral obligation to pay 
except in accordance with the strict letter of the obli- 
gation, and that being discharged, equity could not 
interpose. But in all such cases the joint obligor was 
a mere surety. See Weaver v. Schryock, 68. & R. 262; 
Minges’ Ex’r. v. Field, 2 Wash. (Va. App.) 136; Simp- 
son v. Vaughn, 2 Atk. 32. But in this case the pur- 
pose of the enterprise guaranteed was to make profit 
to the stockholders of the corporation, and 8. and the 
other sureties held nearly all the stock. In guaran- 
teeing the bonds the obligors did not act as mere sure- 
ties; they were seeking a benefit for themselves, and 
therefore the estate of W. was liable after his death 
on the guaranty. Judgment affirmed. Richardson v. 
Draper. Opinion by Earl, J. 

[Decided Jan. 17, 1882.] 





UNITED STATES SUPREME COURT AB. 
STRACT. 


APPEAL — DECREE THOUGH ERRONEOUS FIXEs 
THE AMOUNT IN CONTROVERSY. — This is an appeal by 
the defendant below from a decree against him for 
less than five thousand dollars. There is no claim of 
set-off or counter-claim, except to reduce the 
amount of recovery. In no event can _ the 
appellant get any money decree in his favor. All he 
seeks to do is to defend the claim of the appellee. Held, 
that the amount in controversy, so far as this appeal ig 
concerned, is fixed by the decree,(Thompson v. Butler, 
95 U. S. 694; Sampson v. Welsh, 24 How. 207.), and 
that if under the rule of liability established against him 
in the court below, the decree should have been more 
than five thousand dollars, he would not, for this rea- 
son, be entitled to an appeal, so that he may show 
he is not liable at all. Appeal from U. S. Cire. Ct., 
8S. D., New York, dismissed, Lamar v. Micon. Opin- 
ion by Waite, C. J. 

[Decided Dec. 19, 1881.] 


MARITIME LAW — PRACTICE ON APPEAL — COLLISION 
— CONTRIBUTORY NEGLIGENCE.—(1) Upon an appeal 
from a decree in admiralty rendered by a Circuit Court 
since the act of February 16, 1875, entitled ‘‘ an act to 
facilitate the disposition of causes in the Supreme 
Court of the United States, and for other purposes,” 
(Suppl. to U. S. R.S., vol. 1, p. 135), went into effect, 
which was May 1, 1876, the finding of facts by the Cir. 
cuit Court in admiralty is conclusive. Since that time 
this court has no right to look into the evidence or the 
opinion of the court to ascertain the facts. The 
Abbottsford, 98 U. 8. 440; The Benefactor, 102 id. 204; 
The Adriatic, 103 id. 730. (2) In an action for collision 
whereby libellants schooner was sunk against a brig, it 
was found that the cause of the collision was the fault 
of the brig in starboarding her helm. Held, that 
neglect on the part of the lookout of the schooner, 
though not contributory to the disaster, would not be 


‘ground for setting aside the decree in favor of libel- 


lants. It would be against all reason to hold that the 
owners of a vessel, whose lookout was shown to be 
negligent, should be made liable for the consequences 
of a collision, when the neglect of the lookout had 
nothing to do in causing it. The Farragut, 10 Wall. 
334; The Fannie, 11 id. 238. Decree of U. 8. Cire. Ct., 
S. D., New York, affirmed. Lindsley v. Brown. Opin- 
ion by Woods, J. 

[Decided Dec. 5, 1881.] 


INSURANCE— LIFE POLICY — FORFEITURE BY NON- 
PAYMENT OF NOTE GIVEN FOR PREMIUM — FAILURE 
TO GIVE USUAL NOTICE— FAILURE CAUSED BY PHY- 
SICAL DISABILITY — USAGE.— An insurance policy on 
the life of T., for the benefit of plaintiff, contained the 
usual condition that it should become void if the 
annual premiums should not be paid on the day when 
they severally became due, or if any notes given in 
payment of premiums should not be paid at maturity. 
An annual credit or loan for part payment of the 
premium was provided for. The policy was given 
in 1870, and provided for the payment of a premium on 
the 24th of January in each year. The premiums 
were paid until January 24th, 1874, when the company 
accepted, as payment of the premium due that day, 
promissory notes of T., dated that day, and one of 
them for $100, payable nine months after date without 
grace, the notes containing a condition that the policy 
was to be void “‘ in case this note is not paid at matur- 
ity, according to the contract in said policy.’”’ The 
note became due October 24, 1874, and was not paid. 
T. died November 3, 1874. In an action on the policy 
the defendant company set up that the policy was void 
by reason of the non-payment of the notes when due. 
To this plaintiff replied, among other things, (1) That 
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before the note became due T. became sick and ment- 
ally and physically incapable of attending to business 
gotil his death, and that the plaintiff was ignorant of 
the outstanding note. (2) That there was a usage, 
on the part of the insurance company, of giving notice 
of the day of payment, and the reliance of the assured 
upon having such notice, and that no notice in this 
case was given. (3) A parol agreement of defendant 
made on receiving the promissory note, that the policy 
should not become void on the non-payment of the 
note alone at maturity, but was to become void at the 
instance and election of the defendant, which election 
had never been made. (4) That it was the usage and 
custom of the defendant, practiced by them before and 
after the making of said note, not to demand punctual 
payment thereof at the day, but to give days of grace, 
towit, for thirty days thereafter, and they had re- 
peatedly so done with T. and others, which led T. to 
rely on such leniency in this case. It did not appear 
that plaintiff had offered to pay the notes. Held, (1) 
That sickness or incapacity is no ground for avoiding 
the forfeiture of a life policy, or for granting relief in 
equity against forfeiture. Kline v. New York Life 
Ins. Co., 24 Alb. L. J. 511. The rule may, in many 
cases, be a hard one; but it strictly follows from the 
position that the time of payment of premium is ma- 


terial in this contract, as was decided in 
New York Life Ins. Co. vy. Statham, 93 
U. S 24. Prompt payment and regular _ in- 


terest constitute the life and soul of the life insur- 
ance business; and the sentiment long prevailed that 
itcould not be carried on without the ability to im- 
pose stringent conditions for delinquency. More liberal 
views have obtained on this subject in recent years, 
and a wiser policy now often provides express modes 
of avoiding the odious result of forfeiture. The law 
however, has not been changed, and ifa forfeiture is 
provided for in cuse of non-payment at the day, the 
courts cannot grant relief against it. The insurer may 
waive it, or may by his conduct lose his right to en- 
force it ; but thatisall. (2) The usage is no excuse 
for non-payment. The assured knew, or was bound 
to know, when his premiums became due. In the case 
of Insurance Co. v. Eggleston, 96 U.S. 572, the cus- 
tomary notice relied on was a notice designating the 
agent to whom payment was to be made, without 
which the assured could not make it, though he had 
the money ready. As soon as he ascertained the 
proper agent he tendered payment in due form. It is 
obvious that the present case is very different from 
that. The reason why the insurance company gives 
notice to its members of the time of payment of 
premiums is to aid their memory and to stimulate 
them toprompt payment. The company is under no 
obligation to give such notice and assumes no respon- 
sibility by giving it. The duty of the assured to pay 
at the day is the same, whether notice be given or not. 
Banks often give notice to their customers of the ap- 
proaching maturity of their promissory notes or bills 
of exchange; but they are not obliged to give such no- 
tice, and their neglect to do it would furnish no excuse 
for non-payment at the day. (3) As to the parol 
agreement, it being in direct contradiction to the ex- 
press terms of the policy and the note itself, it cannot 
affect them, but is itself void. It was held in Insur- 
ance Co. v. Egglestou, supra, itis true, that any agree- 
ment, declaration, or course of action on the part of 
an insurance company, which leads a party insured 
honestly to believe that by conforming thereto a for- 
feiture of his policy will not be incurred, followed by 
due conformity on his part, will estop the company 
from insisting upon the forfeiture. An insurance 
company may waive a forfeiture or may agree not to 
enforce a forfeiture; but a parol agreement, made at 


consistent with a written instrument made contem- 
porary therewith, is void, and cannot be set up to con- 
tradict the writing. So, in this case, a parol agree- 
ment supposed to be made at the timeof giving and 
accepting the premium note, cannot be set up to con- 
tradict the express terms of the noteitself, and of the 
policy under which it was taken. (4) As to days of 
grace it was a mere matter of voluntary indulgence on 
the part of the company. It cannot be justly con- 
strued asa permanent waiver of the clause of for- 
feiture, or as implying any agreement to waive it, or to 
continue the same indulgence for the time to come. 
As long as the assured continued in good health, it is 
not surprising, and should not be drawn to the com- 
pany’s prejudice, that they were willing to accept the 
premium after maturity, and waive the forfeiture 
which they might have insisted upon. This was for the 
mutual benefit of themselves and the assured, at the 
time, and in each instance in which it happened it had 
respect only to that particular instance, without in- 
volving any waiver of the terms of the contract in 
reference to their future conduct. The assured had 
no right, without some agreement to that effect, to rest 
on such voluntary indulgence shown on one occasion, 
or on a number of occasions, as a ground for claiming 
it on all occasions. But a fatal objection to the entire 
case set up by the plaintiff is, that payment of the 
premium note in question has never been made or ten- 
dered at any time. The plaintiff has therefore failed 
to make a case for obviating and superseding the for- 
feiture of the policy, even if the circumstances relied 
on had been sufficiently favorable to lay the ground for 
it. A valid excuse for not paying promptly on the par- 
ticular day is a different thing from an excuse for not 
paying at all. Courts do not favor forfeitures, but 
they cannot avoid enforcing them when the party by 
whose default they are incurred cannot show some 
good and stable ground inthe conduct of the other 
party, on which to base a reasonable excuse for the 
default. Judgment of U.S. Cire. Ct., 8. D., Alabama, 
affirmed. Thompson v. Knickerbocker Life Inswrance 
Co. Opinion by Bradley, J. 
[Decided Dec. 19, 1881.] 
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KANSAS SUPREME COURT ABSTRACT. 
NOVEMBER, 1881.* 


DAMAGES~—IN ACTION FOR DEATH FROM NEGLI- 
GENCE.—One Wm. Haas, a yard switchman in the em- 
ploy of the defendant, was,while attempting to makea 
coupling of two freight cars, so injured that death 
ensued. His administrator, charging negligence upon 
the company, brought suit under the statute to recover 
damages, forthe next of kin. It appeared that the 
deceased was a single man, leaving neither widow nor 
child surviving him; that his nearest relative was a 
mother possessed of some means,and from the history 
of the young man that his past life had not been, and 
his future life probably would not have been of any 
great pecuniary value to his mother. The jury awarded 
the full statutory limit, $10,000. The District Court set 
aside the verdict as excessive. Held, that such ruling 
must be sustained; that while no arbitrary rule of 
computing the value of the life of a deceased can be 
laid down and much must be left to the discretion of 
the jury, yet it was not the intention of the statute to 
merely mulct a defendant in damages for negligence, 
nor to make death a pecuniary speculation to the next 
of kin, but the intention was to make good to the 
next of kin the actual loss sustained by such death; 
and in determining such loss many things should be 
considered bya jury; among them whether the next 
of kin was legally or in fact dependent upon deceased. 
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for support, whether the relative pecuniary situation 
of the deceased and the next of kin was such as to 
show that probably the next of kin would have re- 
ceived any portion of the deceased’s earnings, and also 
whether the past history of the deceased tends to show 
that the next of kin would have been likely to have 
received any benefit from the continuance of his life. 
Atcheson, Topeka and Santa Fe Railroad Co. v. 
Brown. Opinion by Brewer, J. 


— IN ACTION FOR MISREPRESENTATION. — A 
defendant engaged in the business of selling reaper 
and mowing machines, alleged as a set-off in his 
answer, that by the misrepresentations of the Minne- 
apolis Harvester Works Company, as to the character 
and quality of its machines, which he was then selling, 
he was damaged in the sum of $1,000. Upon the trial, 
the jury returned special findings that such defendant 
did not suffer special damages on account of such mis- 
representations, but that the defendant suffered gen- 
eral damages to his business, but were unable to give 
any items or the elements of such damages. Held, the 
defendant was not entitled to recover for that char- 
acter of damages, because they were so uncertain and 
remote as to afford no legal basis of recovery. A new 
trial was granted. Minneapolis Harvester Works v. 
Cummings. Opinion by Horton, C. J. 


ELECTION — FORM OF BALLOTS.— Where an election 
is ordered in acertain school district for the purpose 
of permitting the electors to vote for or against the 
issue of certain school district bonds, and i: the order 
it is provided that those electors who desire *o vote in 
favor of the bonds shall have written or printed on 
their tickets the words “ For the bonds,” and those 
who desire to vote against the bonds shall have writ- 
ten or printed on their ballots the words “‘ Against the 
bonds,” and the election is afterward held, and those 
who in fact vote for the bonds simply have written or 
printed on their ballots the words “ For bonds,”’ omit- 
ting the word ‘‘the,”’ and those who vote against the 
bonds, with one or two exceptions, simply have writ- 
ten or printed on their ballots the words, “ Against 
bonds;”’ held, that the omission of the word ‘the”’ 
does not invalidate the election, and that generally 
whenever it can be ascertained what the real will and 
intention of the voters are, the election will be valid. 
State of Kansas ex rel. Johnson y. Metzger. Opinion 
by Valentine, J. 

—— Oo 

MARYLAND COURT OF 

STRACT.* 

CONSTITUTIONAL LAW—STATE TAX ON INTEREST 
OF CITIZEN IN VESSELS IN FOREIGN TRADE.— The 
interest of a citizen of Maryland and resident of Balti- 
more as part owner of vessels employed in foreign 
commerce, registered as vessels of the United States 
in the office of the collector of customs at Baltimore, 
the home port of the vessels, and the domicile and usual 
place of residence of their acting and managing own- 
ers, is liable for annual taxes levied on it for municipal 
purposes by the authorities of that city; and such 
taxation does not contravene the Constitution of the 
United States. Howell v. State, 3 Gill, 14; Transpor- 
tation Co. v. Wheeling, 9 Otto, 275. It does not matter 
that the vessels are engaged in foreignand not in inter- 
State or coasting trade. A shipisas much property in 
the one case as in the other. The power of State tax- 
ation is not limited by the fact that the resident owner 
may choose to employ his vessel in foreign commerce 
rather than in the coasting trade, nor can we discover 
any thing in the constitutional prohibitions that will 
allow a State to tax it as property in one case and for- 
bid such taxation in the other. An owner living in 
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Baltimore may employ his vessel in trading to Liven 
pool or to New Orleans, but in either case it is his per. 
sonal property, and like other such property its sity 
for the purpose of taxation as well as in other respeetg 
is the domicile of the owner. Hooper v. Mayor of 
Baltimore, 12 Md. 464; Hays v. Pacific Mail St. Co., 
17 How. 596. Gunther v. Mayor, etc., of Baltimore, 
Opinion by Miller, J. 


CORPORATION—EQUITABLE ACTION — TO ENFORCE 
RIGHTS OF SHAREHOLDERS — WHAT MUST BE SHOW y 
— PARTIES — ULTRA VIRES — PRESUMPTION.— (1) Ip 
equitable proceedings by shareholders of a corporation 
to obtain redress for loss on the value of the stock by 
reason of willful and fraudulent mismanagement of 
the affairs of the corporation by some of its directors 
(against whom and the corporation itself and another 
corporation, of which they were also directors and jn 
whose interest it was alleged they had so acted, the 
bill was filed), to accomplish objects and purposes 
adverse to the interest of the stockholders of the cor. 
poration first mentioned, it was held, that to render 
the directors personally liable for alleged injuries 
occasioned by conduct willfully fraudulent in intent 
and purpose amounting to breaches of trust, the proof 
in support of the allegations must be other than mere 
constructive fraud or breaches of trust; that there 
must be affirmative proof of the misconduct charged, 
going toestablish the fraud in fact. Charitable Cor- 
poration vy. Sutton, 2 Atk. 400; Spering’s Appeal, 71 
Penn. St. 1; Overend v. Gurney, L. R., 4 Ch. 701; 
Overend v. Gibb, L. R., 5 H. L. 480; Turquand y, 
Marshall, L. R., 4 Ch. 376; Hodges v. New Eng. Spring 
Co.,1 R. 1. 312. In equity, directors of a corporation 
are personally liable for the consequences of frauds or 
malfeasance they may be guilty of, or for such gross 
negligence asmay amount to a breach of trust, to the 
damage of the corporation or its stockholders; but 
they are not liable for the consequences of unwise or 
indiscreet management, if their conduct is entirely due 
to mere default or mistakes of judgment. And the 
onus of pruvof of fraud, combination or gross negli- 
gence, to render directors personally liable, is upon 
the party making the charges; which must be dis- 
tinctly made and fully supported by proof. (2) There 
is no legal presumption of illegality or unfairness in 
transactions between two corporations, from the mere 
fact that a portion of the board of directors in the one 
company constitute a part of the board of directors in 
the other at the same time, and participated in the 
dealings between the two corporations. It is only 
when their dealings are shown to be prejudicial to the 
one or other of the corporations represented by them, 
that their conduct will be subject to astrict and severe 
scrutiny by the courts. (3) The corporation is the 
proper and primary party to call the directors to an 
account in a court of equity for fraud or breaches of 
trust inthe management of its affairs. To enablea 
shareholder, either for himself alone or for himself 
and others, to maintain a bill against directors for such 
fraud or breaches of trust, he must allege and show not 
only the violations of duty or breaches of trust on the 
part of the directors, but that he as stockholder has 
been damnified thereby and that the corporation has 
failed or refused to take the proper legal steps for the 
redress of the wrong. But if on a bill filed by the 
stockholders the proof should sustain its allegations 
that a majority of the shares of the corporation are 
owned by another alleged rival company, and that a 
majority of the directors of the alleged fraudulently 
managed corporation are adverse to the interest of the 
complainants and are combined against them, and 
would by means of the control that they exercise, 
frustrate and defeat any attempt to induce the cor- 
poration to take action for the redress of the wrongs 
alleged; such facts would bea sufficient excuse for not 
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making or alleging a formal demand upon the corpora- 
tion to take action, especially where the rival company 
and the alleged fraudulently managed corporation are 
poth made defendants. Dodge v. Woolsey, 18 How. 
$1; Memphis v. Dean, 8 Wall. 73; Robinson v. 
Smith, 3 Paige, 222; Greaves v. Gouge, 69 N. Y. 154; 
Peabody v. Flint, 6 Allen, 52; Brewer v. Boston 
Theatre, 104 Mass. 378; Foss v. Harbottle, 2 Hare, 461; 
Menier v. Hooper Tel. Works, L. R., 9 Ch. 350; Mason 
y. Harris, 11 Ch. Div. 97; Heath v. Erie R. Co., 8 
Blatchf. 347. (4) A corporation may invest in the 
stock of other corporations as well as in any other 
funds, provided it be done bona fide and with no 
sinister or unlawful purpose, and there be nothing in 
its charter or in the nature of its business that forbids 
it Re Barneds Bank, L. R.,3 Ch. 105; Re Asiatic 
Banking Co., L. R.,4 Ch. 252; Elysville Manuf. Co. 
y. Okisko Co.,1 Md. Ch. Dec. 392;S. C.,5 Md. 152. 
Corporations, like individuals, may borrow money for 
the conduct of their affairs without express authority 
therefor, whenever the nature of their business may 
render it properor expedient. And the power to bor- 
row carries with it very generally, unless expressly 
restrained, the power to secure the loan by mortgage. 
If there is no such express power found in the charter 
of acorporation, but power is conferred on its directors 
to make all necessary contracts, and to sell or otherwise 
dispose of any portion of its property whenever in 
their judgment it should be found to be to the interest 
of the company, the exercise of the power to borrow 
and to secure the loan by mortgage from the company 
would be valid. Susquehanna Bridge Co. v. Ins. Co., 
8 Md. 305; Australian Steamship Co. v. Mounsey, 4 K. 
& J. 733. (5) In equity where it appears that while a 
transaction was made to assume the form of an abso- 
lute bill of sale, it was in substance and according to 
the understanding and intent of the parties a mere 
loanof money, and that the instrument taken being 
an absolute bill of sale was but as security and there- 
fore a mortgage, any evidence whether written or oral 
tending to show that the transaction was really one of 
security is admissible, not for the purpose of contra- 
dicting the terms of the instrument but of raising an 
equity paramount to the mere form of the instrument. 
Thornbrough v. Baker and Howard v. Harris, 3 L. 
Cas. Eq. (8rd ed.) 625; Russell v. Southard, 12. How. 
139; Peugh v. Davis, 6 Otto, 832. Booth vy. Robinson. 
Opinion by Alvey, J. 
" 
SUPREME COURT 
OCTOBER 14, 1881. 


MICHIGAN ABSTRACT. 


LIBEL — PRIVILEGED COMMUNICATION — STATE- 
MENTS IN PAPER USED IN suIt.—In an action to re- 
form a mortgage, the bill stated that aclause in the 
mortgage, which it asked to have expunged, had been 
inserted in the mortgage by the fraud of the mort- 
gagee’s agent and the inadvertence of the mortgagor 
in overlooking it. The defendant, the mortgagee, filed 
an answer upon information and belief, denying the 
allegations of the bill relied on for relief, and the agent 
attached to this answer his affidavit, which set forth 
that the allegations of the mortgagor, in the bill in this 
particular, ‘‘are willfully and maliciously false, with- 
out the least shadow of truth whatever.’’ The object 
of attaching this affidavit to the answer was tu oppose 
an application for a preliminary injunction and was 
made use of for that purpose. Held, that the state- 
ment in the affidavit was privileged, and an action for 
libel would not lie thereon. Marsh vy. Ellsworth, 50 N. 
Y. 311; Dunham v. Powers, 42 Vt.1; Hoar v. Wood, 
3 Metc. 193. The limit to the privilege is accurately 
stated in the case last cited, that what is said must 
have “relation to the cause or subject-matter of the 
inquiry.” If it does, the publication is absolutely 





privileged, even though the defendant may have in- 
dulged in improper motives. Lea v. White, 4 Sneed, 
111,114. Foraclear statement of the general rule see 
McLaughlin v. Cowley, 127 Mass. 316. Hart v. Baxter. 
Opinion by Cooley, J. 


WaASTE—EXECUTION DEBTOR USING LANDS IN USUAL 
MANNER AFTER SALE. —A debtor in execution using 
lands after the sale in like manner and for like pur- 
poses in and for which they were used and applied 
prior to the sale, doing no permanent injury to the 
freehold, does not presumptively commit waste. So 
held where such debtor continued to mine and remove 
ore from mines on the land. A dowress might do 
this. Stoughton v. Lee, 1 Taunt. 402; Coates v. 
Cheever, 1 Cow. 460; Crouch vy. Puryeln, 1 Rand. 258; 
or any other tenant for life; Neel v. Neel, i9 Penn. St. 
323; Irwin v. Corode, 24 id. 162; or even a tenant for 
years; Clegg v. Rowland, L. R., 2 Eq. Cas. 160. And 
the debtor’s rights are certainly not less than those of 
a tenant for years in any particular. He may not open 
new mines, but the old mines he may continue to work 
in the customary and reasonable way. Had the mining 
of the ore been a wrongful act, the plaintiff might per- 
haps have followed it and maintained trover against 
the party purchasing it. Betts v. Lee, 5 Johns. 348; 
Heath v. Ross, 12 id. 140; Moers v. Wait, 3 Wend. 104; 
Final v. Backus, 18 Mich. 218; Winchester v. Craig, 33 
id. 44. Itcertainiy might be done if the defendant 
were a mere trespasser (Marquette, etc., R. Co. v. At- 
kinson, 44 Mich. 99), but here the defendant stands in 
the shoes of the judgment debtor, and what justifies 
the one in mining justifies the other also in purchas- 
ing. There is not in the declaration any ground of 
action that would not exist had a ripened crop of grain 
been removed instead of the ore. Ward v. Carp River 
Tron Co, Opinion by Cooley, J. 


——_—__.————_——_—— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
JUNE AND SEPTEMBER, 1881. 


CHATTEL MORTGAGE—ON GOODS TO BE SOLD IN 
COURSE OF TRADE.—A chattel mortgage is not per se 
void because it contains a power to the mortgagor to sell 
the goods in the regular course of trade. Such a power 
is at most only evidence of a fraudulent purpose, to be 
submitted to the jury. Briggs v. Parkman, 2 Mete. 
258; Barnard vy. Eaton, 2 Cush. 294; Codman v. Free- 
man, 3 id. 306. Fletcher v. Powers. Opinion by Mor- 
ton, J. 


EQUITABLE ACTION — IN FAVOR OF GENERAL CREDI- 
TOR TO REACH PATENT NOT MAINTAINABLE.— Plaint- 
iff pleaded his bill in equity, setting forth that defend- 
ant owed him $232.40 for use and occupation of 
premises, that defendant has a patent of great value, 
that he has no visible property to be applied to pay the 
debt, and refuses to apply the patent for that purpose, 
and asking that the defendant be ordered to apply 
the patent for such purpose, for an injunction, and 
for general relief. Held, the bill was not sustainable. 
The incorporeal and intangible right of an inventor or 
an author in a patent or a copyright cannot be taken 
on execution at law; and a general assignment of his 
property under a bankrupt or insolvent act will, either 
by its own force pass this right to the assignee in bank- 
ruptcy or insolvency, or will at least entitle the latter 
by proper proceedings to compel the debtor to convey 
it to him for the benefit of creditors. Stephens v. 
Cady, 14 How. 528; Stevens v. Gladding, 17 id. 447; 
Hesse v. Stevenson, 3B. & P. 565; Lyman v. Tripp, 2 
N. R. 67; Mawman yv. Teff, 2 Russ. 384; Ashcroft v. 
Walworth, 1 Holmes C. C. 152. But assuming all this, 
the bill now before us does not set forth a case which 
entitles the plaintiff to relief. The nature of the debt 
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alleged to be due to him from the defendant does not 
justify the interposition of a court of equity, because 
it is a purely legal debt, upon which the plaintiff may 
sue at law. Carver v. Peck. Opinion by Gray, C. J. 


INSURANCE— FIRE POLICY — WORDS USED IN BUSI- 
NESS, NOT POPULAR MEANING.—In an action on 
an insurance policy upon ‘ electrotype, stereotype and 
steel plates and cuts,” belonging to plaintiffs, who were 
a firm of book publishers, there were certain brass 
plates which, it was claimed by plaintiffs, were in- 
cluded in the policy under the name “ cuts,’’ because 
they were embraced in the natural and ordinary mean- 
ing of that word, as defined in the dictionaries, and 
used in the common speech of people. The defend- 
ant contended that the word “‘cuts’’ was understood 
among book publishers, engravers and all other per- 
sons who used dies and cuts, to include only wood-cuts 
and steel-engravings and plates, and did not include 
the articles in question; and gave evidence to that 
effect. The defendant at the trial asked for this in- 
struction, that if the jury should find that the word 
* cuts’? had among book publishers a technical mean- 
ing universally so understood among book publishers 
and the makers and users of cuts and dies, they might 
presume that the word was used in that sense in the 
policy. The court refused to give this instruction, 
but instructed thus: ‘‘ Words are to be understood in 
their plain, ordinary and popular sense, unless they 
have, in respect to the subject matter, as by the known 
usage of trade or the like, acquired a particular sense, 
distinct from the popular sense of the same words. 
Where a word has both a popular and a technical sense, 
or where it has several different meanings, it is a 
question of fact for the jury to determine, from the 
subject matter, the contract, the character of the con- 
tracting parties, or the nature of the contract and all 
the surrounding circumstances, in which sense the 
word was used by the contracting parties.’ Held, that 
the defendant was entitled to the instruction asked. 
The rule of law in relation to the construction of con- 
tracts is correctly stated in Daniels v. Hudson River 
Iron Co., 12 Cush. 430. See also Whitmarsh v. Con- 
way Ins. Co., 16 Gray, 359. Upon this subject, the 
decisions of courts in various jurisdictions seem to be 
uniform, and to result in this. That the jury should 
be instructed that when words have acquired an exact 
and technical meaning in any trade or business, and 
are used in a contract relating to such trade or busi- 
ness, prima facie they are to be construed in the 
meaning or sense which they have acquired in that 
business. Houghton v. Watertown Fire Insurance Co. 
Opinion by Lord, J. 


NEGLIGENCE — INJURY BY FALLING ON ICE— CON- 
TRIBUTORY NEGLIGENCE— KNOWLEDGE OF PLAINT- 
IFF OF CONDITION OF WALK. —In an action for in- 
jury from falling on ice on a sidewalk in front of de- 
fendants premises, it appeared that on a winter 
evening, the plaintiff attended an entertainment, for 
which he paid an entrance fee, held in the de- 
fendant’s hall in Malden. The hall was let by the 
defendant to the persons who gave the entertainment, 
for the evening. Plaintiff, as he was stepping from 
the entry of the building where the hall was, on to 
the sidewalk, which afforded the usual and regular 
means of access to and exit from the defendant’s 
building, slipped, by reason of a defect in the side- 
walk, on that part thereof which belonged to the de- 
fendant, the defect being caused by an accumulation 
of ice and snow, and received the injures complained 
of. The plaintiff testified, that as he went into the 
building he noticed that there was ice and snow on the 
sidewalk, but he did not slip going in; that he noticed 
that the sidewalk in front of the door, where he fell, 
was in the same condition when he came out as when 
he went in. Plaintiff asked the judge to rule that 





even if the plaintiff knew of the ice and snow, yet if 
in leaving the hall he used due care under the circum. 
stances in passing out, it would not be contributory 
negligence. This was refused, the judge instruct 
the jury among other things, that if the plaintiff knew 
of the unsafe and dangerous condition of the ice ang 
snow upon the plank sidewalk at the entrance of the 
building, and took the risk of entering upon it ang 
going into the building, knowing that he must pag 
over the dangerous place in coming out, and was ip. 
jured in coming out, the plaintiff could not recover; 
but if the plaintiff was not aware of the unsafe and 
dangerous condition at the time he entered upon it, 
he might recover, if in the exercise of due care. Held, 
error. The instructions rest upon the proposition 
that knowledge on the part of the plaintiff, at the time 
he entered upon the sidewalk, of the acc «mulation of 
snow and ice and of the unsafe condition of the side 
walk resulting therefrom, is in law conclusive evidence 
that he was not in the exercise of due care in attempt- 
ing to pass over the sidewalk. See Looney v. HeLean, 
129 Mass. 33, in which are cited Whittaker v. West 
Boylston, 97 Mass. 273, and Reed v. Northfield, 3 
Pick. 94. Other recent cases to the same effect are 
George v. Haverhill, 110 Mass. 507; Whitford v. South- 
bridge, 119 id. 564; Lyman v. Amherst, 107 id. 339; 
Mahony v. Metropolitan Railroad, 104 id. 73; Thomas 
v. Western Union Telegraph Co., 100 id. 156. Itis 
evident that an obstruction may be of such a character 
that a court can say, as a matter of law, that no person 
in the exercise of reasonable prudence would attempt 
to pass overit, but the accumulation of snow and ice, 
such as is described in this case, does not constitute 
such an obstruction. The law in a case of this kind is 
that only when the nature of the obstruction is such that 
the court can say that itis not consistent with reason- 
able prudence and care that any person having know- 
ledge of the obstruction should proceed to pass over it 
in the manner attempted, can the court rule that such 
knowledge prevents the plaintiff from maintaining his 
action; and that the nature of the obstruction in this 
case was such that it ought to have been submitted to 
the jury to determine whether the plaintiff, even ifhe 
knew the condition of the sidewalk at the time he at- 
tempted to pass over it, was under the circumstances 
in the exercise of reasonable prudence and due care in 
attempting to pass over it in the manner he did. Dewire 
v. Bailey. Opinion by Field, J. 
eS a 


O’'GORMAN v. ARNOUX. 


HE question of fact in the O’Gorman-Arnoux con- 
test for the New York city Superior Court judge- 
ship, namely, whether Judge Spier, the late incumbent, 
was born in 1810 or in 1812, was opened by the examin- 
ation, de bene esse, at Ballston and Saratoga, during 
three days last week, of Mr. William Wilson, of Sara- 
toga, on behalf of the plaintiff. Mr. Wilson is a very 
aged gentleman, a cousin of Judge Spier. The family 
had two brothers —James, and Archibald — the Judge’s 
father — and a sister — Mrs. Wilson, the witness’ 
mother. There were about a round dozen of children 
in each family. Mr. Wilson testifies, on the direct, 
that he remembers that his cousin, the Judge, was born 
in 1810, and is eight years younger than himself; that 
he and the Judge attended the same school for years, 
and the ages of his cousins and his own age were the 
subject of conversation between them in the family; 
and that he had heard his own mother speak of the 
ages of the Judge and his brothers and sisters ‘* hun- 
dreds of times, giving years, months, days and dates 
of birth.’”’ He also stated the births of the Judge’s 
brothers and sisters, commencing with the year of his 
own birth, as follows: Archibald, 1802; Jane, 1804; 
John, 1806; Moses, 1808; Bradford, 1812; Mary, two or 
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three years afterward. Now this was a quite plausible 
start, a little embarrassed, to be sure, by his summing 
up the time of his own residence in different places once 
ateighty-five years, and once at one hundred, and by his 
twice over putting the Judge in college in 1820, at the 

ocious age of ten; allon the direct examination. 
Before his counsel got through with him, however, he 
recognized the impropriety of sending the Judge to 
college at sotender an age and so illy prepared, and 
withdrew him, but he did not put him in again. Now 
on the cross-examination it was developed that the 
date of the Judge’s birth is about the only thing he 
can remember with readiness or certainty, and that he 
is shaky about dates in his own life and family. For 
example: he could not remember the year of his first 
marriage, nor “‘ without figuring,’’ how old he was 
when married the second time; nor how long he lived 
with number two; and “ figuring’? only made things 
worse, for ‘‘figuring’’ developed that he was married 
the first time at twenty-four, lived with number one 
thirty-four years, with number two fifteen or sixteen 
years, and with number three since 1870; which would 
make the witness eighty-five or eighty-six years old 
now. In another connection he marries himself the 
first time at twenty-six, and lives with number one 
thirty-four years, ‘‘till fifty-four.” Accounting for 
his life on a business instead of a matrimonial basis, 
he makes himself eighty-four or eighty-five. And 
again he says, his sister Mary was about three years 
younger than his sister Margaret, and that he was 
about two years younger than Margaret; and that 
Mary was born in 1805; which would make the witness 
eighty-two now. So, although he could give the names 
of his uncle James’ children, in the order of birth, he 
could not tell in what year any of them were born, nor 
how old he was when any of them were born, although 
he passed his uncle James’ house every day on his way 
to school, and did not pass his uncle Archibald’s house; 
nor could he tell what year his mother gave for the 
birth of any of his uncle James’ children, nor whether 
she ever stated the age of any of them. So it took 
him two hours to calculate that he was about thirteen 
when his cousin Mary was born. He could not tell 
which of his uncle James’ children he was most inti- 
mate with asachild. The sad facts of mortality pro- 
duced little impression on his mind; he could not 
recall the first dead person he ever saw, nor the first 
funeral he ever attended; but he recollected that 
his sister Nancy’s wedding was the first he ever at- 
tended, and that was when he was very young. 
(Nancy must have been married about as young as 
Judge Spier went to college, for he makes her only 
eight years older than himself.) Although he could 
recollect the Judge’s birth from the fact that he was 
one of twins, yet he could not tell when his uncle 
James’ deaf and dumb child, Stewart, was born. His 
religious experience does not seem to have sunk in 
very deep—he thought he was about nineteen when 
first elected trustee of the Presbyterian church, but 
could not tell how old he was when he joined the 
church, nor when he was first elected elder. Heseems 
to have taken very little interest in politics —cannot 
tell who was the first president he voted for, nor 
whether he voted for *‘ Old Hickory,’’ but remembered 
he voted for Clay, but cannot tell when. 

He testifies that none of the dates of the family 
births were ever disputed in the family, to his knowl- 
edge, “from childhood up to within two or three 
years.”” In another connection he testifies he never 
heard the Judge’s age discussed or disputed till 1881. 
In another connection he testifies that two years ago it 
had not occurred to him that the Judge was over 
seventy. Andin still another connection he testifies 
that the first he heard of this discussion was from 
Counsellor Dake, ‘‘three or four weeks ago,” or as it 
put it afterward, on the 17th of November. But in 





another place he testifies that he was in Judge Scott’s 
office three or four years ago, and then remarked, 
“how will they know when the Judge is seventy? and 
he laughingly said, ‘oh, he can cheat them out of a 
year or two.’ That is all that was said.” 

On the subject of records he swears: that the only 
list of births he ever saw was in the Herald; that he 
never saw arecord in Mrs. Bradford Spier’s Bible, 
adding, ‘‘I never knew there was any record in the 
Bible;” that the Judge’s father had no family Bible 
with record of births; that hi. own father had one 
containing a record down to but not including him; 
that he did not know whether his uncle James had 
any family bible record. But he swears that in June 
or July, 1880, he visited Mrs. Bradford Spier, and she 
produced her Bible to determine the time of birth of 
one of his uncle Archibald’s children—he cannot tell 
which, nor why —and that then he suggested to her to 
look and see when the Judge was born, whereupon she 
shut the book up and carried it out of the room, and 
did not accede nor say any thing to his suggestion. In 
another place he swears there was no allusion to Judge 
Spier at thistime. And on re-direct he swears that 
the conversation with Judge Scott occurred to him at 
this time! 

Mr. Wilson explicitly admits that neither Judge 
Spier nor his mother was ever present at any time 
when the witness’ mother spoke of the year of the 
Judge’s birth. 

Mr. Wilson does not seem to have been very intimate 
with the Judge of late. He last visited him about 
forty years ago. They never corresponded. He never 
heard of the Judge’s living out west— which, by the 
bye, was just ‘‘about forty years ago.” 

Mr. Wilson’s idea of the best evidence on such points 
is novel, to say the least. When asked how he knew 
his own age, he says he got it from his mother, but 
when asked if he did not regard heras the best au- 
thority on this circumstance, he replied that ‘he re- 
garded common say as just as correct!”’ 

Equally peculiar is Mr. Wilson’s way of getting at 
the date in question. He testifies: “I swear that I 
recollect distinctly the date of his birth. I fix the date 
of the year by my rule of counting the ages from Archi- 
bald Spier’’ — (his cousin born in 1802) — ‘‘ which I said 
at first, arriving at the date of his birth.”” In another 
connection he says, ‘‘according to my calculation, my 
way of counting.’”? When asked if this presumed in- 
terval of two years between births was perfectly regu- 
lar, and if the interval was not sometimes as long as 
thirty months, he admitted that there was a ‘‘good 
deal of variation.’”’ It seems that his ability to tell 
any ages in the Judge’s family depends on his getting 
his “‘ starting-point.’’ Thas when asked when John, 
the second elder brother to the Judge, was born, he said 
at first, in 1808, and then counting on his fingers, said, 
in 1806. So when asked when his mother said John 
was born, he said at first, in 1808, and then counting 
on his fingers, said, in 1806. In like manner, he said he 
only remembered the year in which Bradford, the 
Judge’s younger brother, was born, “by my way of 
counting, about two years after, in 1812.” And so, 
when asked whether the deaf and dumb cousin, Stew- 
art, was older or younger than the Judge, he could not 
tell, ‘‘unless I can get a—remember a starting-point 
in that family.” 

The foregoing is a fairsummary of Mr. Wilson’s de- 
position. The examination was conducted with marked 
ability by Mr. Lamoreux for Mr. O’Gorman, and the 
Hon. Stewart L. Woodford, for Judge Arnoux. 


pment 
CORRESPONDENCE. 


UNIFORM DIGESTING AND INDEXING. 
Editor of the Albany Law Journal: 
Three years ago the attention of the bar was called 
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of the Reports in this country, in a letter published in 
the ALBANY LAw JouRNAL for January 11, 1879, vol. 
19, p. 40. Now that the ALBANY Law JouRNAL (Jan- 
uary 21, 1882), and Central Law Journal (January 27, 
1882), have taken up the matter, there is reasonable 
ground for the hope that something practicable and 
beneficial may result. 
Yours truly, Joun H. STewart, 

Equity Reporter of N. J. 

TRENTON, N. J., Jan. 31, 1882. 


ConTRACT UNDER STATUTE OF FRAUDS. 
Editor of the Albany Law Journal: 

On page 63 of the last issue of the LAW JoUuRNAL, 
there is a criticism of the recent English decision in 
Cave v. Hastings, reported on page 70 of the same 
issue, which raises a curious question under the statute 
of frauds. The case is briefly this: A maker of a con- 
tract with B., which neither of the contracting parties 
can enforce against the other until the requirements 
of statute of frauds be complied with, and a note or 
memorandum of the agreement be made in writing 
and be signed by the party to be charged. A. signs 
such a memorandum, and thereby becomes liable for 
any breach of the contract on his part. Afterward B. 
writes a letter to A. expressing dissatisfaction with 
the agreement and a desire to terminate it, and inci- 
dentally refers to the terms of the agreement for the 
purpose of identifying it. He does not intend this 
letter to be a compliance with the statute of frauds, 
but on the contrary to be an express rescission of any 
contractual relations into which he may have entered 
orally. Does B., under such circumstances, comply 
with the statute of frauds and become liable for a 
breach of the contract? 

The objection to holding B. liable is stated about as 
follows: B.’s subsequent reference to a contract which 
had not been legally formed (i. e., no sufficient memo- 
randum had been signed before he wrote the letter) 
and his express desire to rescind that inchoate con- 
tract, cannot be availed of to construct an original 
contract. To illustrate: If A. makes a written offer to 
B. and B. assents to it in writing, these two writings 
make the contract; but if B. dissents in writing there 
is no contract. 

This objection does not seem to be pertinent if com- 
pliance with the statute is not an essential element in 
the formation of the contract, but merely a pre-requi- 
site, in the naturo of a particular kind of evidence, to 
the right to sue fora breach of the contract. That it is 
merely such a prerequisite, vide Townsend vy. Har- 
graves, 118 Mass. 334, et pussim. If a memorandum is 
never made, it is true that practicaily the result is the 
same as if no oral contract had ever existed; for no 
suit can be brought for any breach of the contract. 
But from this result it cannot be argued that there is 
no complete pre-existing contract, qua contract. That 
one party to the contract, who signs the requisite 
memoraudum, becomes liable for any breach of the 
contract on his part, while the other party to the con- 
tract, who does not sign the memorandum, does not 
become liable; that the memorandum need not be 
contemporaneous with the formation of the oral con- 
tract; that it may be contained in a communication 
to a stranger to the contract, presuppose a pre-existing 
contract, of which there can be a memorandum made. 

If the statute imported a new element into the 
formation of a contract, without which the contract 
would be incomplete, we should have a so-called com- 
plete contract and still only that one of the parties 
would be liable who signed the memorandum. 

In this view, a refusal on the part of B. to complete 
that which is legally incomplete, cannot be twisted so 
as to produce a different effect. 

But we submit that the contract itself and the memo- 


to the want of uniformity in the digests and indexes 





randum of it are totally distinct, and that the exist. 
ence or non-existence of the memorandum affects the 
remedy only. That therefore as soon as the memo. 
randum exists a previous solid contract can be enforced, 
and it can affect nothing that the memorandum way 
made purposely or intentionally, through carelessnegs, 
or in an attempt to modify or rescind the contract, 
Baity v. Sweating, 9 C. B. (N. 8.) 843; Leather Co. y, 
Hecronimus, L. R., 10 Q. B. 140. 


ALBANY, N. Y. B. I. STANTON, 


THe SupReMe CouURT. 
Editor of the Albuny Law Journal: 

Much is being said and printed relevant to a number 
of proposed measures for expediting the business of 
the United States Supreme Court. Most of what is 
published refers to remedies and very little to the eyil 
to be remedied. Let me reverse that method and 
speak of the evil first. The Supreme Court has not 
fallen back in its business at all for several years last 
past. It disposes of as many cases every year as are 
added to its docket ina year. In fact it has gaineda 
trifle. The first case I had in that tribunal was dock- 
eted there November 8, 1875, and reached on the regu- 
lar call at the end of October, 1878. The last casel 
argued there was docketed April 19, 1879, and reached 
on the regular call December 16, 1881. The last of the 
two cases was reached in two years and eight months, 
whereas the other was not reached till almost three years 
after being docketed. This gain of four months was 
made in three years, during all of which the bench wag 
not full, and during part of which there were only six 
justices, and during most of which time there were 
only seven justices sitting. Now that for the first 
time in more than thirty years the bench is about to 
be filled with strong men, all under seventy years of 
age, there will not be the least difficulty in keeping full 
pace with the docket. The only real problem is as to 
how once to catch up. Indeed it is not necessary to 
catch up entirely. Even if a year intervenes after a 
case is docketed before it is heard, there will be no 
great ground forcomplaint. Parties can thus deliberate 
about a possible compromise, or failing in that, have 
the needed time in which to prepare for the argument, 
If the Supreme Court could jump from case No. 2% 
to case No. 825, it could thereafter keep up with its 
docket as closely as there is any need of doing. Were 
it not for constitutional reasons the problem could be 
solved as similar problems have been solved in some of 
the States, namely, by the appointment of a temporary 
commission to sit two years, during which time it 
could hear and decide six hundred of the less impor- 
tant cases. The problem can be solved as itis, bya 
law authorizing the court to sit temporarily in three 
divisions. In the absence of any statute the court can 
presumably relieve itse(f by altering a few of its rules 
temporarily. To encourage submission in print by 
cutting down oral arguments to one hour on each side 
would be a great gain and no real loss, for in difficult 
cases the court could extend the time as much as nec- 
essary. At present, counsel are permitted to talk two 
hours on aside, regardless of the plainness of the case. 
I have heard counsel bore the judges for half a day in 
acase about which every material thing could be said 
in ten minutes. In such cases Justice Bradley listens 
carefully till he hears all there is to be said and then 
habitually closes his eyes and apparently sleeps. The 
newer justices, like Woods and Matthews, listen 
closely through} the whole, while the rest simply sit 
and suffer. Now that the court is about to be com- 
posed largely of fresh and strong men and wholly of 
men in full intellectual vigor, it would be possible for 
it to sit five or even six hours a day instead of four as 
at present. So also it could sit four or even six weeks 
per year longer than it does; say from the second 
Monday of October, as at present, to the last Monday 
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jn May, without any February adjournment. This 
adjournment has been necessary of late in order to 
enable the justices to write opinions. With a full 
pench fewer opinions will need to be written by each 
justice, and the February adjournment can perhaps be 
dispensed with. We see that the evil to be removed is 
much more manageable than the newspaper writers 
assume it to be. I believe that either the Davis or the 
Manning bill would introduce greater evils than it 
would remedy. An intermediate appellate court in 
each of the nine circuits would be really useful only 
to the lawyers. Such cases as would be appealable 
from them to the Supreme Court would not generally 
get through the latter tribunal as soon as they do even 
now. The time between the decree or judgment in 
the Circuit Court would not as now be merely delay. 
It would be taken up partly by expensive and perfectly 
useless litigation in the intermediate court. Such 
eases as Would not be appealable to the Supreme Court 
would be seldom decided more justly or more care- 
fally than they were in the Circuit Court. Moreover, 
each of the intermediate courts would grind out a 
series of crude reports to incumber the shelves and 
confuse the brains of the lawyers. As one of the jus- 
cices said to me this winter: ‘In ashort time those 
reports would furnish decisions to support either side 
of any case.”” There would be no unity and little har- 
mony in the nine sets of reports. 

Iventure the. statement that if the justices had for 
the last twenty years uniformly been retired upon 
reaching seventy years of age, the docket of the court 
would not now be more than two years behind; and 
the further statement that if Chief Justice Waite had 
also been on the bench ever since the death of Chief 
Justice Taney, it would not be more than one year be- 
hind. Chief Justice Chase was never the energetic 
driver of business his successor has always been; and 
in his last years was very feeble physically. At the 
very time when the cases accumulated, one-third of 
the justices were wholly unable to perform hard or 
continuous judicial labor. Justice Wayne recognized 
his failing powers and wisely refrained from attempt- 
ing much labor. Justice Grier was carried to the 
bench in the arms of strong men. Those noble men 
did the best they could. They had been employed for 
life. The government took the risk of their disability. 
Wayne had served for thirty and Grier for twenty 
years. There was no provision for any pension. 
What reasonable man could ask them to surrender in 
their old age their only means of support? Wayne, 
however, died before the law of 1870 was passed, and 
Grier availed himself promptly of its relief. Chief 
Justice Chase was never entitled to it, and Justice 
Clifford would never avail himself of it. The result is 
that the bench has not for more than thirty years at 
any time been composed wholly of vigorous men. 
When the Hunt vacancy is filled it will be, and it is 
known that the older justices intend to retire as soon 
as they reach the age of seventy. Justice Bradley is 
how sixty-nine and Chief Justice Waite and Justices 
Miller and Field are each about sixty-six years of age. 
Matthews is fifty-eight, Woods fifty-six, Gray fifty-two, 
and Harlan only forty-nine years old. We have every 
teason to expect therefore that hereafter the Nation 
will have a bench capable of full labor. If the exist- 
ing vacancy is filled by Judge Blatchford it will be the 
most efficient combination of justices that the country 
has had since the days of the giants, the days when no 
change occurred for eleven years, when all but one 
justice were under sixty. and two were under forty 

ears of age— the days of Marshall, Washington, Liv- 
ngston, Johnson, Story and Duval. 

Under such new and favorable circumstances the 
Supreme Court will be able to do its work without any 
nent or any serious change in the system of our 

ational judiciary. Yours, etc., 

X. Y. Z. 








NEW BOOKS AND NEW EDITIONS. 


JAcoB’s FisHer’s DIGEST. 

Te eighth volume of thisimportant work, contain- 
ing the titles Replication, Warranty and Deceit,is at 

hand, and in every way fulfills the promise of the ear- 

lier volumes. One volume more, we suppose, will 
complete the work. The completed work must sup- 
plant the English edition, as it is in every way better, 
and much cheaper. By the way, ‘‘ warranty and de- 
ceit’’ is an insufferably bad classification. The sub- 
jects are entirely distinct, and ‘deceit’? should only 
come under ‘*‘fraud.’”? Published by Geo. S. Diossy, 
New York city. 
Boone’s LAw OF CORPORATIONS. 

A Manual of the Law applicable to corporations generally; 
including also general rules of law peculiar to banks, rail. 
roads, religious societies, municipal bodies, and voluntary 
assqciations, as determined by the leading courts of Eng- 
land and the United States. By Charles T. Boone. San 
Francisco: Sumner Whitney & Co., 1882. Pp. xvii, 552. 

This is a ‘pony’? volume. The matter is arranged 
in sections, and every statement is numbered, and re- 
fers to the authorities from which it is derived at the 
foot of the section. It is apparently a very complete 
and compact digest of this branch of thelaw, very con- 
venient forreference. It is very neatly printed. The 
author is a resident of Johnstown, in this State. 


1st Fuirpprn’s Reports. 

Reports of Cases Argued and Determined in the Cireuit 
and District Courts of the United States, for the Sixth 
Judicial Circuit. By William Searcy Flippin, Esq., coun- 
sellor-at-law and reporter to the Circuit. Vol. I, 1859- 
1877. Chicago : Callahan & Co., 1881. Pp. xli, 691. 

These cases were decided by Judges Emmons, 

Brown, Whitney, Walker, Swing, H. V. Wilson, 
Sherman, Ballard, and Trigg. They embrace several 
charges to juries, several cases aflirmed in the Supreme 
Court, and at least one reversed in that court! The 
cases thus reviewed were originally the most import- 
ant, but have lost their importance; very few of the 
rest, it seems to us, have importance enough, at this 
late day, to justify reporting. A few alleged ‘ notes,” 
mainly taken from the Central Law Journal, are in- 
terspersed. As a rule we are strongly opposed to the 
reporting of old cases, especially those of courts of so 
little authority as the Federal Circuit and District 
Courts; and inthis volume we find no ground for an 
exception of that rule. The projector of a new series 
of law reports ought to be subject tothe same risk 
whichin some ancient country was imposed upon the 
proposer of a new law—if his law was not approved, 
he suffered death. The volume is well printed, albeit 
somewhat padded. 


ist AMERICAN PROBATE REPORTS. 

The American Probate Reports; containing recent cases of 
general value decided in the courts of the several States on 
points of probate law. With notes and references. By 
Wm. W. Ladd, Jr. Vol. I. New York: Baker. Voorhis 
& Co., 1881. Pp. xxiv, 653, 

Premising by referring to our general views on new 
series of law reports,as expressed in the last notice 
above, we can speak more favorably of this series than 
of that. In the first place, the decisions are all fresh, 
and allimportant. The selection is uniformly judici- 
ous. The head notes are fairly constructed. There are 
a few good original notes, and there are a few first-rate 
ones copied from Judge Stewart’s series by permission, 
The only question is whether the series is necessary. 
Quite a number of those cases have already appeared 
in the American Reports, but still this series may be 
of value to those who do not take that, and even to 
those who do. As there is to be but one volume a 
year, we should say that to practioners in the Probate 
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Courts, the new project would possess considerable 


value. Therefore, we would not execute Mr. Ladd, 
but merely suspend sentence during good behavior. 
The volume is very well printed, and has proper tables 
and index. 


Star CHAMBER CASES. 
Star Chamber Cases, showing what cases properly belong to 
the cognizance of that court. Reprinted from the edition 
of 1630 or 1641. Boston ;: Soule & Bugbee, 1881. Pp. xiii, 57. 


On the original title page it was stated that this was 
“collected for the most part out of Mr. Crompton,his 
booke iutituled the Jurisdiction of Divers Courts.” 
The tract isin itself of great historical interest. This 
reprint has a judicious introduction by Mr. F. F. 
Heard, a gentleman peculiary competent for such 
editing. He shows that this much abused court was 
originally of good repute and peculiar usefulness,as ac- 
cording to Lord Somers, it punished many ‘ offenders 
too big for ordinary justice.” This little volume is 
the most beautiful specimen of American law book 
printing and binding that we have ever seen, being in 
every point superior to the exquisite reprints issued a 
few years ago by Messrs. Stevens of London. 


—_—__¢@—__. 
NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down, Tuesday 
Feb.7, 1882. 

Motion to advance causes on calendar granted—Peo- 
ple ex rel. Ryan v. French et al. Police Commissioners, 
etc.; Inre New York, Lake Erie & Western Railroad 
Co., tochange the route of the New York, Lackawanna 
& Western Railroad Co. (three cases). Motion to 
put cause on calendar denied— People ex rel Comstock v. 
Lucas.—Motion to set aside order dismissing appeal 
granted, and cause reinstated without costs—Pomeroy 
v. Israel.—Motion to dismiss appeal granted with 
costs — Mecabe v. Jones. Motion to dismiss appeal 
denied without costs — People ex rel. Gilmour v. Hyde 
et al.—Motion to take case from preferred calendar 
and put it on general calendar granted without costs — 
Fox v. Smith.—Re-argument denied with ten dol- 
lars costs — Fielding v. Lucas. Judgment affirmed 
with costs— Ward v. Howard ; Wetmore v. Hegeman; 
Gerlach v. Edelmeyer ; Sykes v. Delaware, Lackawanna & 
Western RailroadVo.; Salter v. Utica & Black River Rail- 
road Co. ; Etherington v. Prospect Park & Coney Island 
Railroad Co. ; Schmed v. Jewett ; Roberts v. Chittenden ; 
Smedis v. Brooklyn & Rockaway Beach Railroad Co. 
—Judgment reversed and new trial granted, costs to 
abide the event — Henry B. Cook et al. v. Warren; 
Moses v. McDevitt.——Order of General Term affirmed 
and judgment absolute ordered against the defendant 
on the stipulation, with the costs— Lawrence v. Town- 
send.—Order affirmed, with costs of one appeal in this 
court to respondents out of the fund, and without costs 
to the appellants— Duncomb v. The New York & 
Housatonic & Northern Ruilroad Co. Judgment re- 
versed, and judgment rendered for plaintiff on de- 
murrer with costs, with leave to ‘the defendants to 
withdraw the demurrer within twenty days, on pay- 
ment of costs in this court, and in the Supreme Court, 
—_ auswer the complaint — Brinkerhoff v. Bost- 
wick. 

—_——___.___—_— 


NOTES. 


UDGE BLECKLEY, of Georgia, has sent us a 
memorial of the late Chief Justice Warner of that 
State, which was to be presented to the Supreme Court 
last week. We extract the following: “In politics 
Judge Warner was a Republican of the Jeffersonian 
school, and in his early manhood was a member of what 
was called in Georgia the Clarke party. After the 
days of that party he was a national Democrat, and so 
remained to the close of his life. He was an ardent 
friend of the Union, and in the convention of 1860 op- 
posed secession, but on the passage of the ordinance 
signed it in token of his determination to adhere to 
the fortunes of the State as moulded bya majority of 





= — —_——$$<—<—_ —— ———— 
his colleagues, though hisown judgment disapproved ¢ 
their action. The result of the war to him personally 
was the emancipation of over one hundred slave 
besides heavy losses in other respects, but his spirit rp 
mained unbroken, and upon the remnant of his fortune 
he built up, by his earnings and savings, an estat 
ample for his own comfort, and affording a helpfy 
provision for his grandchildren. Though so much of 
his life was given to the study, practice and adminis. 
tration of the law, he was by no means a mere lawyer, 
but had extensive information and sound opinions 
upon many practical subjects, and was, prior to and 
during the war,a most successful, planter on a large 
scale. He delighted in agriculture, and was always iy 
close and kindly sympathy with the tillers of the soil, 
With about equal fitness he could be classed either ag 
farmer-judge ora judge-farmer. Nor was he indiffer. 
ent to any other of the useful vocations or material ip. 
terests of the world. He maintained a vigilant outlook 
uponall the great departments of industry and enter. 
prise, and was alive to every agency and indication of 
prosperity, whether for his neighborhood, his county, 
his State or the United States. He believed in ‘ getting 
along,’ and had no taste for inaction or reaction. He 
possessed no element of the recluse or the dreamer, 
He loved contact with hard, practical facts and with 
the movement and push of busy life; when he could 
not take part as an actor he Jooked on as an interested 
spectator.’’ ‘* His long and able judicial career was 
and will ever be his life’s crowning glory. He served 
on the Circuit bench with distinction, and on the 
Supreme bench with pre-eminent reputation. Between 
the delivery of his first and his last opinion in this 
tribunal was an interval of more than thirty-four years, 
and the aggregate number of his opinions may be 
stated with a fair approach to accuracy at 1,969, of 
which number 78 were dissenting opinions.” ** Whether 
regarded asa judge or as, a man, his great dominant 
characteristic was strength. He was vigorous and 
sound—strong in intellect, in will, in purpose, in integ- 
rity, in force of character, and in the energy of duty. 
He stood squarely to his post on all occasions and 
under all circumstances, and followed his convictions 
wherever they Jed. It is probable that he feared no 
being in the universe except the living God, but with 
all his intrepidity he was free from any disposition to 
domineer over others, or to provoke contention or con- 
troversy. Fora mere dispute or idle argument he had 
no relish. He wasalways deliberate and self-possessed 
and held his powers wellin hand. If somewhat strict 
in bringing others up to duty, he was even less indulg- 
ent to himself. He was the most prompt and punctual 
of men. When he worked by the clock he was 
never tardy; it is certain that for years he was not late 
in a single instance, even forasecond. He eschewed 
bad habits, but was assiduous in the cultivation of good 
ones. His uniform regularity of life contributed 
greatly, as he himself believed, to preserve health and 
soften the approaches of old age; and his physical 
preservation was, indeed, remarkable, as down to the 
commencement of his final sickness he was perhaps 
twenty years younger in appearance than in fact. His 
mental vigor, also, was but slightly impaired except in 
the. attribute of quickness, and even in that, he had 
twice or thrice the celerity of the average old man.” 
“The effect of physical suffering upon his personal ap- 
pearance was, towards the last, remarkable. It seemed 
to have purged out all the animal from his nature and 
left only the spiritual. He looked like a noble bust, 
carved by some great artist of antiquity from the 
purest marble, and animated with the soul of a hero. 
His countenance was a model of refined grace and 
dignity, and his head was majesty personified.”’ Chief 
Justice Warner was of Massachusetts birth and Nan- 
tucket descent, emigrating to Georgia as a school 
teacher in 1821, at the age of 19. 
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CURRENT TOPICS. 
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T is now stated, on apparently good authority, 
that Chief Judge Andrews is not unwilling to 
succeed Mr. Justice Hunt. It is said that Secretary 
Folger is ‘‘ pushing” him. We do not regard it as 
acase of ‘‘ pushing,” but rather as a case of pull- 
ing. We can well understand the secretary’s feel- 
ings. Being himself a victim of over-persuasion, 
and having been sorry for yielding ever since he 
yielded, and being homesick and lonely, he natur- 
ally wants his old friend, Chief Judge Andrews, at 
his side to share his misery. We wish he would let 
ourcourt alone. It was bad enough to take himself 
off, but there will be a deeper damnation in the 
taking off of Chief Judge Andrews in addition. 
Doubtless Chief Judge Andrews can have this place 
if he wants it. But why should he want it? If 
he gets it, he will be a sorrier man than the secre- 
tary. We have read all the decisions of the Su- 
preme Court for some years, and a more generally 
uninteresting lot—the decisions, we mean— it 
would be hard to conceive. We frequently feel like 
apologizing for putting them before our readers. 
Chief Judge Andrews will find himself in an unfa- 
niliar domain — admiralty, patent, mining, bank- 
rupt, and statute law; dry western land titles; 
monotonous town-bond cases; and intricate consti- 
tutional inquiries— these are subjects with which 
he has not been accustomed to deal, and which we 
fear will prove irksome to him. He will soon learn 
to treat these "topics, but the education will be tedi- 
ous. We do not at all like the prospect of our 
Court of Appeals becoming a nursery for the presi- 
dent’s offices. But of course the vacancy in ques- 
tion has certain attractions — the elevated position, 
the society of Washington, the companionship of 
great men, the life tenure, the fair salary, the retir- 
ing pension —these things are not inconsiderable, 
and our chief judge must not be blamed for consid- 
ering them. His present position however, assum- 
ing that it becomes permanent, is a very dignified 
and powerful one. He is chief justice of five mil- 
lions of people, and as one-ninth of the Supreme 
Court he will be judge of just about the same num- 
ber. There are more people in the United States 
who know who the chief judge of New York is 
than there are who know who the associate jus- 
tices of the Supreme Court are, The work of our 
court is of the most important, various, and interest- 
ing character. The labor certainly is not more ar- 
duous and is more satisfactory than that of the 
Supreme Court. Here our chief is at home, among 
those who have long known and loved him; there 
he is a self-constituted exile, and a stranger no mat- 
ter how long he stays. 


A bill is proposed to our legislature, which pro- 
poses to make eligible for examination as attorneys 
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and counsellors, graduates of law schools in this 
State who have studied in the schools two years, 
eight months in each year; or one year, not less 
than nine months, in addition to previous study for 
one year. We do not quite approve this project. 
We would not shorten the term of study, of three 
years, now prescribed, and in all cases we would in- 
sist on a year spent in a lawyer’s office. We would 
however recommend two years in a law school 
rather than two years in an office. 


The attorney-general and Mr. Ordronaux, State 
commissioner in lunacy, have addressed a circular 
letter to many medical and legal men, submitting the 
following inquiries and inviting responses: 1. The 
question of bringing the present form of government 
of each State lunatic asylum as a public charitable 
trust under one uniform system of administration. 
2. The proper limits of extra judicial supervision of 
such trusts, by the State Board of Charities. 3. The 
limitations to be put upon the powers of personal 
custody of lunatics exercised by their committees, 
in removing them extra-territorially. 4. The length 
of personal custody, involving restraints upon per- 
sonal liberty, and regulation of the domicile of hab- 
itual drunkards, which should be imposed upon 
them when adjudicated to be such. 5. The dis- 
posal of insane criminals acquitted on the ground of 
insanity in respect to the question, first, whether any 
determinate time may be fixed by the court, during 
which such party should be detained for personal 
observation and public safety in an asylum, and if 
not, then, second, whether any date can be fixed be- 
fore which no application for a release, on the 
ground of alleged recovery, shall be entertained; 
third, whether permanent insanity requiring the 
confinement in an asylum of either a husband or wife 
continually during seven years, and being adjudi- 
cated thereafter as probably incurable shall consti- 
tute a valid ground for divorce; providing that in 
case of the insanity of the wife she shall not thereby 
forfeit her right of dower by reason of any decree 
dissolving the marriage. The first inquiry contem- 
plates making the management of the asylums uni- 
form as to term of office and manner of appoint- 
ment of the managers. The second hints at the 
despotic powers now possessed by the State Board 
of Charities in the conduct of quasi-judicial in- 
quiries. The third is aimed at the practical abuse 
of immuring husbands and wives in foreign asylums 
for the purpose of facilitating divorce. The fourth 
is directed to the important consideration of the 
disposition of habitual drunkards prone to break 
the laws and endanger the safety of person and 
property. The first two branches of the fifth have 
frequently been considered in these columns. The 
third is novel, so far as we can recollect, and has 
been suggested to the attorney-general and the com- 
missioner. We may refer to the whole subject on a 
future occasion. 


At the annual dinner of the State Medical Society, 
on the occasion of the annual convention held in 
this city last week, no topic of discourse by the 
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speakers to the various toasts called out so general 
and such hearty applause as that of medical expert 
testimony. Very emphatic expression was given to 
the idea of the impropriety of physicians taking 
sides on questions to which such testimony is perti- 
nent. Particular allusion was made to the Guiteau 
trial, where although physicians were subpoenaed by 
one side they gave testimony favorable to the other. 
Undoubtedly this is a correct idea. The sugges- 
tion, not new to these columns, was advanced by 
one speaker, that all experts should be summoned 
by the court alone, and should give opinions as 
friends of the court. This would be a reform more 
in appearance than in reality, probably, because the 
court could not generally be able to determine what 
physicians were best acquainted with the particular 
case in hand without consulting with the parties or 
their counsel, and indirectly the counsel would nom- 
inate the witnesses. Perhaps however there would 
be an element of impartiality gained by the fact 
that the witness would not consider himself as in 
any sense directly called or employed by or bound 
to either party. As for standing boards of experts 
we regard them as in every way undesirable. We 
no more want standing witnesses than we want 
standing juries. But the spirit evinced by our 
medical brethren, who shrink from being forced 
into an attitude of apparent championship, is very 
commendable. 


Mr. Grinnell, the editor of the Amerian Law Re- 
view, in the February number, writes a very enter- 


taining contribution on oratory, with particular 
reference to the bar. Naturally Mr. Grinnell, in 
his review of orators, does not get very far beyond 
the radius of which Boston State-house is the hub, 
and of which Webster, Everett, Choate, Dana, Sum- 
ner, Phillips Brooks, Phillips, Somerby, Edward 
Everett Hale, Ben. Butler, Robert C. Winthrop, 
John D. Long, Sidney Bartlett, Pres. Eliot, Prof. 
Sumner, have been or are the spokesmen. This is 
a pretty respectable list. Still Mr. Grinnell does 
allude to Gen. Sherman, Gen. Grant, Lincoln, Rob- 
ert Ingersoll, Kearney, Moody, Carl Schurz, George 
Wm. Curtis, Artemus Ward. There is a great deal 
of brilliancy in these nineteen pages. What can be 
better than this of Gen. Grant: ‘‘His speeches 
sometimes remind us of general ord@rs to the peo- 
ple to vote his way”? Kearney he styles ‘‘the Cal- 
ifornian ass in a lion’s skin.” He says Moody seems 
‘*even more ignorant of the Bible than Mr. Inger- 
soll.” That Mr. Winthrop’s eloquence is ‘‘like 
old mahogany furniture.” Of some of Everett's 
speeches, he audaciouly declares that they remind 
him ‘‘of that clause in his address about the May- 
flower — ‘the dismal sound of the pumps is heard.’ ” 
Nothing can be more delightful than his description 
of Charles Sumner’s drinking a glass of water on 
the platform. Edward Everett Hale he names ‘the 
Mercutio of the pulpit.” Ingersoll he describes as 
the ‘‘advocate of an indefinite bigotry about things 
in general.” Mr. Grinnell would fain persuade us 
that eloquence still has a considerable place in the 
forum. We cannot agree with him. If he asks us 





why, we should answer — referring to the freshest 
triumph of Boston ‘‘ science” in the person of Mr, 
Sullivan, the hard hitter —it ‘‘ can’t come to time,” 
There will be plenty of leisure for eloquence in the 
next world. We are afraid that it has lost its op. 
portunity in this. We must express regret that this 
admirable paper of Mr. Grinnell’s has not the ad. 
vantage of a medium of communication like the 
Atlantic or Century. 


Our readers will find considerable interest in the 
inaugural address of Clark Bell, president of the 
Medico-Legal Society of New York city, at its Feb. 
ruary meeting. In respect to the Guiteau case he 
observes: ‘It isa matter of profound regret, for 
the credit of the American name and the verdict of 
history, that we could not have had all doubt set at 
rest as to the mental condition and responsibility of 
this unfortunate wretch by such an examination and 
tests as would have been made in France or Ger. 
many by a Tardien in his day, a Caspar, or either 
of their confréres, who are there called, not as the 
paid witness of either side, but as the scientific, 
educated, independent medical witness and swom 
public official, in the higher name of science, of 
justice and of law. If the government had taken 
the authorized legal steps before the trial to inquire 
into the sanity of the assassin on the fatal day, by 
the usual inquisition, we might have come to an in- 
telligent conclusion as to his mental condition; we 
certainly would have been spared on that inquisi- 
sion the scenes that have scandalized the public 
mind upon the trial. It is perfectly safe to say that 
this remarkable case will demonstrate irresistibly 
the necessity of adopting some system which will 
spare the country a repetition of these events that 
have excited the astonishment of our countrymen, 
and indeed of all thoughtful minds throughout the 
world.” Dr. Bell will have to make our jurispru- 
dence all over before he can accomplish his purpose, 
We really cannot see what discredit ‘‘the American 
name” has suffered, nor why some system should 
be adopted to ‘‘spare the country,” etc. Guiteau 
is an extraordinary monster, whose like rarely has 
appeared on earth, and the country may never be 
afflicted with his like again. If he had been tried 
in any other country he would have created just 
such ‘‘scenes,” and in no other country would his 
legal responsibility have been made more clearly 
apparent. We are perfectly willing that the doctors 
who were not ‘‘ called ” on this case should wag their 
heads and dubitate about Guiteau’s ‘‘insanity.” It 
makes a very pretty medical quarrel as it stands. 
But we do not believe there is a disinterested law- 
yer in the United States who has the slightest 
doubt that he was legally responsible, whatever he 
may think about his sanity. Dr. Folsom, in an 
article in the American Law Review, on the subject 
of this trial, very acutely says: ‘‘It is my opinion 
that without insanity the assassination would not 
have been aftempted. With Guiteau’s amount of 
insanity alone, and none of the criminal motive, 
the crime would have been probably equally impos 
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sible.” But he adds: ‘‘It must be conceded he 


knows right from wrong, good from evil, in the 
abstract; that he had sufficient power of self-control 
not to murder;” and ‘‘the theories of inspiration 
and impulse were only after-thoughts.” 


NOTES OF CASES. 


N Seim v. State, 55 Md. 566, the defendants, the 
president, secretary, and treasurer of an incor- 
porated club, called the ‘‘ Concordia,’ were con- 
victed of selling beer on Sunday. The club was 
not conducted for profit, but its purposes were de- 
scribed in its charter as follows: ‘‘The ‘Concor- 
dia’ shall be dedicated to the intellectual, moral 
and social improvement of its members, the refine- 
ment of their tastes, and the development of good 
feeling among them. In furtherance of these ob- 
jects it shall afford them opportunities for scientific 
cultivation, and rational amusements, and shall 
place before them, as far as may be, the best models 
of musical and dramatic art.” Lager beer would 
not seem to be calculated to further these objects, 
but the court held: ‘‘We conclude that the mem- 
bers of such associations as the ‘Concordia’ is ad- 
mitted to be, who obtain refreshments and liquors 
at the club, by paying into the common fund the 
price fixed by the regulation of the society, cannot 
be said in any sense to buy them from the corpora- 
tion, nor can the corporation be said to sell them to 
the members, within the meaning of the act of 1866. 
It is argued by the attorney-general that the liquors 
and other supplies are purchased by the corporation, 
and are consequently its property; and when fur- 
nished to a member it is sold to him, and if the 
sale is made on Sunday it is an offense within the 
act of 1866. But that act equally prohibits the sale 
of any article of merchandise whatsoever on Sun- 
day, and if the argument of the appellee be sound, 
the society could not furnish a meal to a member on 
Sunday without violating the law and subjecting 
itself or its officers to the penalties prescribed by 
the act of 1866. We do not so construe the law. 
The society is not an ordinary corporation; but a 
voluntary association or club united for social pur- 
poses, each member must be elected, and each is 
joint-owne. of the property and assets and enti- 
tled to the privileges of the society as long as he 
remains a member. Among these privileges is that 
of partaking of the provisions and refreshments 
provided for the use of the members. These are 
not sold to him by the corporation, but furnished to 
him by the steward upon his paying into the com- 
mon fund what is equivalent to the cost of the arti- 
cle furnished, and what is so paid is expended in 
keeping up the supply for the use of the members. 
Such a transaction is not a barter or sale in the way 
of trade, and therefore not within the purview or 
meaning of the act of 1866.” For some cases of 
attempted evasion of like sumptuary laws, by the 
formation of social clubs, see Rickart v. People, 79 
Ill. 85; Marmont v. State, 48 Ind. 81; Com. v. Smith, 
“ Mass. 144; all collected in note, 32 Am, Rep. 





In Fox v. Hall, Missouri Supreme Court, October, 
1881, 13 Rep. 147, it was held that a purchaser who 
takes a quit-claim deed without notice of a prior 
unrecorded conveyance of the same premises from 
the same grantor, gets valid title. The court said: 
‘This precise question has never been passed upon 
by this court. It has been held in several cases that 
where one takes a title to land by quit-claim which 
in the hands of the grantor is subject to equities to 
which the recording act does not apply, the grantee 
by quit-claim will take the land subject to such 
equities. Stoffel v. Schroeder, 62 Mo. 147; Stivers v. 
Horne, 62 id. 473; Mann v. Best, 62 id. 491. See 
also Oliver v. Piatt, 3 How. 333; May v. Le Claire, 
11 Wall. 282; Springer v. Burtle, 46 Iowa, 688. And 
in Ridgeway v. Holliday, 59 Mo. 444, a quit-claim 
deed from one whose title had been transferred by 
adverse possession was held to pass no right as 
against the adverse occupant to whom such title 
had been so transferred, for the reason that such 
title by possession was not subject to the recording 
acts, and could not be recorded, and the grantee in 
the quit-claim deed took only what the grantor 
could lawfully convey. Numerous decisions lay 
down the rule that a bona fide purchaser of property 
who has failed to record his deed until after a judg- 
ment has been recovered against his vendor, but 
who records it prior to sale under the judgment, 
can hold it against the person purchasing under the 
judgment. Davis v. Ownsby, 14 Mo. 170; Valentine 
v. Havener, 20 id. 133; Stillwell v. McDonald, 39 id. 
282; Potter v. McDowell, 48 id. 93; Reed v. Ownby, 
44 id. 204; Black v. Long, 60 id. 181. These cases 
all proceed upon the theory that unless the convey- 
ance of the judgment debtor be recorded before 
the sale under execution, the purchaser at such sale, 
if he have no actual notice of such conveyance, 
will acquire the title. We are of opinion that the 
principle established by the cases cited is applicable 
to the case at bar, and that a grantee for value in a 
quit-claim deed, with the exception above noted, 
acquires the same rights against an unrecorded deed 
of which he had no actual notice as a purchaser at 
execution sale. In Chapman v. Sims, 53 Miss. 154, 
this question is ably and learnedly discussed, and 
the same conclusion reached which is announed in 
this opinion. Similar rulings have been made in 
the States of Illinois and Iowa. McConnell v. Reed, 
4 Scam. 117; Pettingill v. Devin, 35 Iowa, 353.” In 
Brown v. Banner Coal and Oil Oo., 97 Til. 214; 8S. 
C., 87 Am. Rep. 105, it was held likewise that a re- 
corded unrestricted quit-claim deed takes precedence 
of a prior unrecorded warranty deed of the same 
premises by the same grantor, distinguishing Mc- 
Connell v. Reed, supra. Pettingill v. Devin, supra, is 
to the same effect, being fonded on McConnell v. 
Reed, supra, and Rowe v. Beckett, 30 Ind. 154, the 
latter citing McConnell v. Reed. To the same 
effect, Graff v. Middleton, 43 Cal. 341; Mansfield 
v. Dyer, Mass. Sup. Ct., 11 Rep. 671. But Rod- 
gers v. Burchard, 84 Tex. 441; 8. C., 7 Am. Rep. 
288, and Marshall v. Roberts, 18 Minn. 405; 8. C., 
10 Am. Rep. 201, are to the contrary. Chapman v. 
Sims, supra, holds that a quit-claim deed in a chain 
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of title does not deprive the grantee who claims 
under it of the character of a bona fide purchaser, 
and is as effectual to convey title as one with gen- 
eral warranty. The Reporter’s head note of the 
principal case seems to us to state exactly the con- 
verse of what isdecided. The decision is correctly 
stated in 14 Cent. L. J. 31. 


In Lake Shore, ete., Ry. Co. v. Bangs, Michigan 
Supreme Court, Jan. 18, 1882, 11 N. W. Rep. 276, 
it was held that it is negligent in a passenger to 
leap from a train moving six miles an hour, for the 
purpose of getting off at a station where the train 
should but does not stop, although he does so to 
save anxiety to his mother who is expecting him, 
and although others have frequently jumped off 
trains going at that rate of speed. The court said: 
‘*We have reluctantly felt ourselves compelled to 
hold that in our judgment such conduct is beyond 
any question negligence, and that the jury should 
have been so instructed. The fact that many per- 
sons take the risk of leaving cars in motion does 
not make them any the less risks which they have no 
right to lay at the door of the railroad companies. 
No company can use effectively coercive powers to 
keep passengers from doing such things. All per- 
sons of sound mind must be held responsible for 
knowledge of the usual risks of such travelling. 
Every one is supposed to know that a fall beside a 
moving train is very likely to bring some part of the 
Every 


body or limbs in danger of being crushed. 
one is supposed to know that in jumping from a 
vehicle running six miles an hour or much less he 
stands a good many chances of falling or being un- 
able to fully control his movements, and that falling 


near a train is always dangerous. No doubt every 
one who tries such an experiment persuades him- 
self that he will escape, but it is impossible to sup- 
pose that any one of common sense does not know 
that there is danger. It is true that there are cir- 
cumstances where it is not negligence to take a 
choice of risks or where an act is done without 
freedom of choice. But the common sense of man- 
kind teaches us that no one has a right to risk life 
or limb merely to avoid inconvenience. Upon the 
facts in this case no one can doubt that the railway 
agents were wrong in not stopping at the station. 
If put to any inconvenience by being carried fur- 
ther, Bangs had a legal remedy for it. No doubt 
the vexation and anxiety would lead to some trouble 
of mind, but they cannot he held sufficient to jus- 
tify running into bodily danger.” See ‘‘ Boarding 
and Leaving Railway Cars in motion,” 23 Alb. Law 
Jour. 124, and note, 37 Am. Rep. 384. 


——_>—_____- 


BURDEN OF PROOF OF A NEGATIVE. 


HE case of Goodwin v. Smith, 72 Ind. 113; 8. C., 
37 Am. Rep. 141, involves an interesting ques- 

tion of the burden of proof of a negative. A 
statute enacted that a license to retail intoxicating 
liquors might be granted, provided the applicant 
, be a fit person, and not in the habit of becoming 





intoxicated, but not otherwise. In an appeal by 
one whose application was refused, held, that the 
burden was on him to prove that he was a fit per 
son and not in the habit of becoming intoxicated, 
The court observed: ‘‘ The general rule, deducible 
from the authorities, may be thus stated: Whoever 
asserts a right dependent for its existence upon a 
negative, must establish the truth of the negative 
by a preponderance of the evidence. This must be 
the rule, or it must follow that rights, of which a 
negative forms an essential element, may be en- 
forced without proof. This conclusion would be 
both illogical and unjust, and we are therefore au- 
thorized to infer the truth of its converse. Confu- 
sion has arisen from statements loosely made by 
text-writers, and sometimes by courts; but it will 
be found upon examination that wherever the 
question has been directly presented and considered 
with care, it has been uniformly held that wherever 
the petitioner’s right depends upon the truth of a 
negative, upon him is cast the onus probandi, ex- 
cept in cases where the matter is peculiarly within 
the knowledge of the adverse party.” 

‘¢ Among the cases applying the general rule, sub- 
stantially as we have stated it, that where a nega- 
tive is essential to the existence of the right, the 
party claiming the right has the burden, are those 
holding that in actions for malicious prosecutions 
the plaintiff must prove that there was no probable 
cause. Smith v. Zent, 59 Ind. 362; Carey v. Sheets, 
67 id. 375; Cummings v. Parks, 2 id. 148; 2 Greenl. 
Ev., § 454. The same rule applies where the plaint- 
iff sues for injuries arising from negligence in leay- 
ing dangerous excavations without protecting bar- 
riers; and it also applies in all cases where the 
claim is founded on a breach of duty in not repair- 
ing highways, for in all such cases a negative must 
be established. This is the rule in cases where the 
question is one of mutual negligence; the evidence 
must establish the negative proposition, that his 
own negligence did not proximately contribute. 
Hale v. Smith, 78 N. Y. 480; Shearm. & Redf. on 
Neg., § 12. In Nash v. Hall, 4 Ind. 444, it was held 
that where a bill alleged that ‘the defendant in the 
suit did not make a tender of a deed,’ the burden 
was on the plaintiff. In that case it was said: 
‘Where the plaintiff grounds his right of action on 
a negative allegation, the establishment of which 
is an essential element in his case, he is bound to 
prove it, though negative in its terms.’ The case 
of Smith v. Bettger, 68 Ind. 254; 8. C., 34 Am. 
Rep. 256, proceeds upon the same general doctrine; 
for it is there held that one who relies upon the 
negative allegation, that a negotiable promissory 
note was not taken in payment of a precedent debt, 
must prove his allegation. Where the action is 
against a tenant, and the breach assigned is that he 
did not repair, the onus is upon the plaintiff. Doe 
v. Rowlands, 9 C. & P. 734; Belcher v. McIntosh, 8 
id. 720; Croft v. Iwmley, 6 H. L. C. 672. The rule 
under mention is as old as the case of Berty v. Dor- 
mer, 12 Mod. 526, where it was recognized and en- 
forced by Chief Justice Holt. In Conyers v. State, 
50 Ga. 103; S. C., 15 Am. Rep. 686, it was held 
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that the State, in a prosecution for suffering a minor 
to play a game of billiards without the consent of 
his father, must prove the negative proposition 
that the father did not consent. The Supreme 
Court of Illinois, in the case of Beardstown v. Vir- 
ginia, 76 Ill. 34, 44, held that the burden of prov- 
ing that a man was not a legal voter, rested on the 
party asserting the proposition. * * * * A 
familiar class of cases, in which indeed the rule is 
so often applied that its application suggests no 
thought of any general doctrine to the contrary, is 
that class represented by actions fora breach of 
warranty as to the soundness of some article of per- 
sonal property. In this large class of cases, the un- 
questioned rule is that the plaintiff must prove the 
negative proposition, that the thing warranted to be 
sound was not sound.” 

To this case the editor of the American Reports 
has added the following note: 

‘“Wharton says (1 Ev., § 357): ‘It may be stated 
as a test admitting of universal application, that 
whether the proposition be affirmative or negative, 
the party against whom judgment would be given, 
as to a particular issue, supposing no proof to be 
offered on either side, has on him, whether he be 
plaintiff or defendant, the burden of proof which 
he must satisfactorily sustain.’ And at § 356: ‘He 


who in a court of justice undertakes to establish a 
claim against another, or to set up a release from 
another’s claim against himself, must produce the 
proof necessary to make good his contention. 


This 
proof may be either affirmative or negative. What- 
ever it is, it must be produced by the party who 
seeks forensically either to establish or to defeat a 
claim.’ 

‘In addition to the cases cited and explained in 
the principal case, the following are the main au- 
thorities illustrating this subject: 

“Where the burden of proof is on the plaintiff. 
Where the plaintiff averred that one who chartered 
his ship put on board a dangerous commodity with- 
out due notice to the captain. Williams v. East 
India OCo., 3 East, 192. In an action for not build- 
ing according to specification, the defendant an- 
swering that he did build according to specification, 
the plaintiff must show that he did not. Smith v. 
Davies, 7 C. & P. 307. In an action on a charter- 
party for not loading a sufficient cargo, the defend- 
ant answering that he did load a sufficient cargo, 
the plaintiff must show that he did not. Ridgway 
v. Ewbank, 2 Moo. & Rob. 217. So in assumpsit for 
embossing calico in a workmanlike manner. Amos 
v. Hughes, 1 id. 464. In asswmpsit for breach of 
warranty that a horse was sound. Osborn v. Thomp- 
son, 9 C. & P. 337. In covenant for breach of cove- 
nant to occupy in a proper manner and keep in re- 
pair. Doe v. Rowlands, id. 734. In an action,on a 
life insurance policy, where the defendant alleges a 
breach of the representation that the accused was 
in good health on the application. Geach v. Ingall, 
14M. & W. 95; Ashby v. Bates, 15 id. 589. Inan 
action on a note signed by A. B. as agent of a cor- 
poration, the facts showing that it was not a cor- 
porate obligation must be shown by plaintiff. Brad- 





ley v. McKee, 5 Cr. Circ. 298. In an action for the 
value of wood cut by defendant on the plaintiff's 
land, the defendant alleging that it was cut on 
the land of another, the plaintiff must show that 
it was not. Gilmore v. Wilbur, 18 Pick. 517. 
In an action by the owners of a toll-bridge to 
recover tolls, where they have exempted certain 
persons, they must prove that defendants were 
not exempt. Central Bridge Corporation v. But- 
ler, 2 Gray, 130. In an action for attaching ex- 
empt household furniture, the plaintiff must prove 
that not enough was left to satisfy the statute. 
Gordon v. Clapp, 113 Mass. 333. Ia an action for 
freight on a charter-party, the declaration alleging 
the performance of all requisites, the issue being on 
unnecessary delay and deviation. Funcheon v. Har- 
vey, 119 Mass. 469. In an action charging a want 
of proper care and diligence upon an agent in his 
transaction of the principal’s business. Heinemann 
v. Heard, 62 N. Y. 448, 456. In an action on con- 
tract, declared forfeited by the State, and alleged 
by the plaintiff to have been wrongly forfeited. 
State v. McGinley, 4 Ind. 7. Where a devise is set 
up as an execution of a power, and the validity of 
the allegation depends on the question whether the 
testator had any other real estate on which the de- 
vise could operate, the burden is on the party set- 
ting up the will. Doe v. Johnson, 7 M. & G. 1047. 
Tindal, C. J., said: ‘Where a party seeks, from 
extrinsic circumstances, to give effect to an instru- 
ment, which, on the face of it, it would not have, 
it is incumbent on him to prove those circumstances, 
though involving the proof of a negative.’ In an 
action by holder against surety of a promissory 
note, the defendant alleging notice to collect and 
neglect by the holder, the latter must prove that the 
note could not have been collected. Strickler v. 
Burkholder, 47 Penn. St. 476. Where one files a 
bill to cancel a deed on the ground that it never was 
executed. Kerr v. Freeman, 33 Miss. 292. 

‘‘Where the burden of proof is on the defendant. 
Where in answer to an action for loss of imported 
goods by a carrier, the defendant averred that un- 
less the goods were duly entered at the custem- 
house the importation was illegal and the contract 
of carriage void, the defendant must prove the non- 
entry. Sissons v. Dizon, 5 B. & C. 758. In an ac- 
tion against an actor for not performing at a licensed 
theater, according to contract, the want of license 
must be shown by the defendant. Rodwell v. Redge, 
1 C. & P. 220. In an action on an insurance policy, 
where the defendant alleges the non-communication 
of a material fact on the application. Elkin v. Jan- 
son, 18 M. & W. 655. When defendant pleads pay- 
ment. Hankin v. Squires, 5 Biss. 186; Adams v. 
Field, 25 Mich. 16; Kendall v. Brownson, 47 N. H. 
186. Where to a plea of the Statute of Limita- 
tions the plaintiff replies that the accounts were 
merchants’ accounts, and the defendant rejoins that 
they were not open and current. McLellan v. Crof- 
ton, 6 Me. 307. In an action for the price ef goods, 
where the defendant relies upon a breach of war- 
ranty. Dorr v. Fisher, 1 Cush. 271. In an action 
on a promissory note, where defendant sets up that 
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the consideration was illegal. Pratt v. Langdon, 97 
Mass. 97. In an action on a note, the defendant 
having shown fraud in its inception, must prove 
notice of it to the plaintiff. Reeve v. Liverpool, ete., 
Ins. Co., 39 Wis. 520. In a suit to enforce a con- 
tract to pay for sheep, where defendant set up a 
breach of warranty that the sheep were not dis- 
eased. Milk v. Moore, 39 Ill. 584; S. P., Maltman 
v. Williamson, 69 id. 423. In an action on a note 
for medical services, the defendant alleging that the 
payee was not a licensed physician. Barton v. Sun- 
derland, 5 Rich. 57. Where the plaintiff alleges 
that A. was at a certain time of sane mind, and de- 
fendant denies it. Sutton v. Sadler, 3 C. B. (U. 8.) 
87. (This is put on the ground that sanity is pre- 
sumed.) Where there was a promise to pay a sum 
of money unless a certain quantity of oil should 
arrive at certain ports at acertain time. Gray v. 
Gardner, 17 Mass. 188. Where the defendant sets 
up a prior conviction in bar. Com. v. Daley, 4 
Gray, 209. In an action against a common carrier 
for failure to transport, and he sets up an excuse for 
the failure. Lewis v. Smith, 107 Mass. 334. In an 
action by one for personal injury by a railroad com- 
pany, through negligence, where the proofs showed 
that the car was thrown from the track, without 
plaintiff's fault, defendant must show himself with- 
out fault. Sullivan v. Phila., ete., R. Co., 830 Penn. 
St. 234; Zemp v. Wilmington, 9 Rich. 84. So of in- 
jury to goods. Ketchum v. Hx. Co., 52 Mo. 390; 
Steele v. Townsend, 87 Ala. 247. In an action on a 
life insurance policy, where the complaint alleged 
that the death was not caused by the breach of any 
of the conditions or agreements in the policy, and 
the defendant denied this, and set up facts showing 
a breach of such conditions, the court said the alle- 
gation in the complaint was unnecessary and need 
not be proved. Murray v. N. Y. Life Ins. Co., New 
York Court of Appeals, April, 1881.” In an ac- 
tion by a passenger against a railroad company for 
an assault by its conductor, the burden of proof 
that the plaintiff was ejected for non-payment of 
fare is on defendant. St. John v. Eastern R. Co., 1 
Allen, 544. 


CIVIL DAMAGE ACT—INJURY TO WIFE'S 
MEANS OF SUPPORT — DEATH OF HUS- 
BAND—OWNERSHIP OF PREMISES BY 
WIFE AND SALE BY HUSBAND. 

NEW YORK COURT OF APPEALS, JANUARY 17, 1882. 
MEAD Vv. STRATTON. 

In an action under the Civil Damage Act for injury to the wife’s 
means of support, a recovery may be had for the husband’s 
death produced by the intoxication.— [See note, 25 Am. 
Rep. 392. — Ep. Aus. Law Jour. ]} 

A wife, owning a building, and knowingly permitting her hus- 
band to carry on the business of selling intoxicating liquors 
therein, is liable under the Civil Damage Act, and so, it 
seems, although her title and the joint possession were ac- 
quired before the passage of the act. 


CTION under the Civil Damage Act. 
states the case. 
James Wood, for appellants. 
J. B. Adams, for respondent. 


The opinion 





Miter, J. This action was brought by the plaint- 
iff, who was the wife of Charles Mead, deceased, to 
recover damages sustained in her means of support by 
the death of her husband in consequence of intoxica. 
tion produced by liquor sold to him by said defendant 
Isaac J. Stratton, at the hotel kept by him, of which 
the said Margaret M. Stratton, the wife of said Isaag 
J. Stratton, was the owner, and which it is claimed 
she rented to her husband, or permitted to be occupied 
as a hotel, knowing that intoxicating liquors were to 
be and had been sold upon said premises. 

The complaint alleges that in consequence of the acts 
of the defendants, stated and set forth, and in conse- 
quence of the intoxication of the late husband of 
plaintiff, caused as aforesaid, plaintiff had been injured 
in her means of support and property. 

The essential facts established by the verdict were 
that the defendant Isaac J. Stratton was the keeper of 
the hotel, and the deed was given to his wife, who had 
general charge of the house, except the bar, but was 
cognizant of the fact that intoxicating liquors were 
sold there. That the deceased came to the house with 
a horse and buggy, drank intoxicating liquors several 
times there, and became so much intoxicated that he 
was helped into his buggy upon starting for home. That 
he must have fallen in his buggy, as he was found dead, 
with his knee caught tightly under the iron cross or 
foot bar, and his head over between the wheel and the 
wagon, so that his head was beaten by the spokes and 
otherwise injured, and that he left a wife and several 
children who were dependent upon him for support. 

The statute (chapter 646, Laws of 1873) under which 
this action is brought, provides that every husband, 
wife, etc., ‘‘or other person who shall be injured in 
person or property or means of support by any intoxi- 
cated person, or in consequence of the intoxication * 
* * ghall have aright of action in his or her name 
against the person who shall, by selling or giving away 
the intoxicating liquors, cause the intoxication, * * * 
and any person or persons owning or renting, or per- 
mitting the occupation of any building or premises 
and having knowledge that intoxicating liquors are to 
be sold therein, shall be liable severally or jointly with 
the person orpersonsselling * * forall damages sus- 
tained and for exemplary damages.’’ The statute cited 
provides for a recovery by action for injuries to person 
or’ property, or means of support, without any restriction 
whatever. Both direct and consequential injuries are 
included, and it wasevidently intended to create a cause 
of action unknown to the common law, and a new 
ground and right of action. Volans v. Owen, 74.N. Y. 
526; S. C.,30 Am. Rep. 337. The injury to the means of 
support was one of the main grounds of the action, and 
when the party is deprived of the usual means of main- 
tenance, which he or she was accustomed to enjoy pre- 
viously, by or in consequence of the intoxication, or 
the acts of the person intoxicated, the action can be 
maintained. Id. It is evident that the Legislature 
intended to go in such acase far beyond any thing 
known to the common law, and to provide a remedy 
for injuries occasioned by one who was instrumental 
in producing, or who caused such intoxication. While 
a statute of this character should not be enlarged, it 
should be interpreted, where the language is clear and 
explicit, according to its true intent and meaning, 
having in view the evil to be remedied and the object 
to be attained. The evident object was to suppress 
the sale and use of intoxicating liquors, and to punish 
those who in any form furnished means of intoxication, 
by making them liable for damages which might arise 
which were caused by the parties who furnished such 
means. If the injury which had resulted to the de- 
ceased in consequence of his intoxication had disabled 
him for life, or to such an extent as to incapacitate him 
for labor, and for earning a support for his family, it 
would no doubt be embraced within the meaning and 
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intent of the statute. That death ensued in conse- 
quence thereof furnishes much stronger ground for a 
claim for a loss of means of support, and a different 
rule in the latter case would make provision for the 
lesser and temporary injury, while that which was 
greatest and most serious would be without any remedy 
or means of redress. Such could not have been the 
intention of the law-makers and the statute was de- 
signed to embrace and most manifestly covers and 
includes all injuries produced by the intoxication and 
which legitimately result from the same. If itis an 
injury which can be repaired by damages, as that 
arising from a temporary disability, or one where death 
comes as a natural and legitimate consequence of the 
intoxication, a case is made out within the statute 
which entitles the injured party to recover such dam- 
ages. The argument that in this case it was the remote 
cause, and not the natural and proximate cause of the 
act of the defendant, would apply with equal force if 
death had not followed, and we think has no point 
under the peculiar circumstances of this case. 

There are some decisions in the Supreme Court of 
this State which bear upon the subject. In Hayes v. 
Phelan, 4 Hun, 733, the opinion holds that the statute 
gave a right of action only in cases where it lies against 
the intoxicated person. This conclusion does not how- 
aver appear to have been sustained by a majority of 
the judges constituting the General Term, and in a 
note to Dubois v. Miller,5 Hun, 335, an opinion of 
James, J., is published, dissenting from the views ex- 
pressed in Hayes v. Phelan, and it is stated that Board- 
man, J., concurred only in the result arrived at in the 
decision, and only two justices were present. In Book- 
mire v. Monaghan, 15 Hun, 16 (3d department), where 
the complaint asked damages only by reason of the 
death of plaintiff's husband, which it was alleged was 
caused by intoxication by liquors sold the deceased by 
the defendant, it was held that the complaint did not 
state a cause of action under the Civil Damage Act, 
and it was said that the court had theretofore decided 
in Hayes v. Phelan that such damages are not recover- 
able under the act of 1873. The same question arose 
in the Fourth Judicial Department in Jackson v. 
Brookins, 5 Hun, 530, and it was there held that where 
several persons become intoxicated and engage in an 
affray, in which one is killed, his widow may maintain 
an action against the person who sold the liquor which 
caused the intoxication, to recover damages sustained 
by her for the death of her husband. The some doc- 
trine is upheld in Smith v. Reynolds, 8 Hun, 128. In 
Quain v. Russell, 8 id. 319, in the 3d department, it 
was held by a majority of the court that it was not 
essential to the existence of the cause of action under 
the Civil Damage Act, against the vendor of liquors, 
that an action should also be maintainable against the 
intoxicated person, and it is sufficient if the wife has 
been injured in her means of support through the in- 
toxication of the husband. The case of Hayes v. Phe- 
lan is referred to, and it is said that no such principle 
as is claimed in the last case was decided by the court. 
It will thus be seen that the decisions of the Supreme 
Court in this State are not entirely harmonious. 

In the State of Illinois it is held that the action will 
lie when death ensues. See Schroeder v. Crawford, 94 
Ill. 857; S. C., 34 Am. Rep. 255; Hackett v. Smelsby, 77 
Il. 109. The same rule is upheld in Nebraska, Roose 
vy. Perkins, 9 Neb. 304; 8. C., 31 Am. Rep. 409; and in 
the State of Iowa, Rafferty v. Beekman, 46 Iowa, 195. 
Some exceptious are made by the courts of Illinois, 
when the person intoxicated is killed in an affray, or 
when death results from exposure. Shugart v. Egan, 
83 Ill. 56; S. C., 25 Am. Rep. 359; Schmidt v. Mitchell, 
S Ill. 195; S. C., 25 Am. Rep. 446. It is not necessary 
to decide whether these decisions are based on a sound 
principle, as no such question arises in the case at bar. 
Cases are also cited from Indiana which are claimed to 





be adverse to the views expressed. See Krack v. Heil- 
man, 53 Ind. 517; Cotlier v. Early, 54 id. 559; Backus 
v. Dant, 55 id. 181. In Krack v. Heilman, supra, the 
person intoxicated was killed in an affray. The last 
two cases cited are somewhat analogous to the case at 
bar, but the decision of the court is not, we think, well 
supported in either of them. It is also held in Ohio 
that under the act in that State in relation to the sale 
of intoxicating liquors, for injury to the means of sup- 
port in consequence of intoxication, which caused 
death, no recovery of damages can be had. Davis v. 
Justice, 31 Ohio, 359; 8. C., 27 Am. Rep. 514; Kirchner 
v. Myers, 35 Ohio, 85; 8. C., 35 Am. Rep. 398. We can- 
not concur in such an interpretation of the act in 
question, and for the reasons already stated are of the 
opinion that if the death of .he deceased was a result 
necessarily following the intoxication, and was attrib- 
utable to such intoxication, an action will lie to 
recover the damages arising to the means of support 
of the plaintiff by reason thereof. While thus hold- 
ing it is not necessary to decide whether a person pro- 
ducing the intoxication would be liable when death 
ensued by reason of an affray caused thereby, or under 
different circumstances from those which are presented 
in the case at bar. Nor are we called upon to consider 
in this case the effect of the statute, so far as it affects 
the right of action of the children of the deceased for 
damages sustained by each of them, as that question 
is not now presented. The conclusion follows that 
there was no error committed by the judge upon the 
trialin any of his rulings in regard to the question 
considered. 

A claim is also made that the judge erred in refusing 
to dismiss the complaint, or to nonsuit the plaintiff as 
to the defendant Margaret M. Stratton. The title to 
the hotel was in her, and she lived there with her hus- 
band, having charge of the domestic arrangements in 
conducting the business of the hotel. There is evi- 
dence tending to show that she had knowledge that 
her husband was engaged in the business of selling in- 
toxicating liquors, and that he intended to and did 
actually carry on and prosecute such business. Under 
the evidence it was a question of fact for the jury to 
determine whether she had knowledge that the build- 
ing was occupied and used by her husband for any 
such purpose. And this result was to be arrived at 
after due consideration of the relations existing be- 
tween them and the circumstances surrounding the 
case. It cannot, we think, be claimed that as a matter 
of law the husband was in possession and that the wife 
was relieved from liability as the owner of the prop- 
erty, who had no knowledge of the sale of intoxicating 
liquors. Whatever his rights may have been at com- 
mon law, if she was the owner and knew that the busi- 
ness of selling intoxicating liquors was conducted 
there, she cannot evade responsibility. The statute 
does not, as is claimed, provide that the person must 
not only own but rent the premises; but if there is 
either an ‘owning or renting,’ with knowledge, it is 
sufficient to create a liability. The proof of owner- 
ship was clear, and there was proof tending to show 
that the occupation was permitted with knowledge of 
the purpose of selling intoxicating drinks. The claim 
that Mrs. Stratton, even if she was the owner of the 
premises, does not come within the provisions of the 
statute so as to render her liable, is based upon the fact 
that she had the title when she and her husband went 
into possession, and that the act of the Legislature 
upon which this action is founded was passed after- 
ward. The position is that the statute was not in- 
tended to be retroactive. The statute had been in 
operation some time when the sale of the liquors was 
made, and in the absence of direct proof, it can hardly 
be assumed that the original possession was to be and 
actually was continued without regard to any future 





change of the law or obligation of the parties, and 
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that for this reason they were to be exempted from 
the operation and effect of all future legislative enact- 
ments, and we are unable to discover how the doctrine 
contended for can be invoked under the circumstances. 
Such a rule would screen a party for an unlimited 
period of time from the operation of a statutory enact- 
ment. This clearly cannot be upheld. The presump- 
tion is that the possession origiually taken was con- 
tinued in view of the laws of the State as they were 
thereafter enacted. It is not pointed out and we do 
not see that this question was distinctly raised upon 
the trial. A question is also raised as to whether, con- 
sidering the relations between the defendants, there 
was such a permission to occupy as would make her 
liable under the statute. The judge charged the jury 
that the “question, so faras Mrs. Stratton was con- 
cerned, was whether she permitted the occupation of 
the building by her husband knowing that intoxicating 
liquors were to be sold on the premises, permitting 
them to be sold,’’ thus leaving it for them to determine 
as to the permission to occupy. The permission re- 
ferred to was not confined by the judge in his charge 
strictly to the time when the husband went into pos- 
session, but may have arisen from subsequent occupa- 
tion or from inferences to be derived therefrom. It is 
not important, we think, to consider whether the strict 
relation of landlord and tenant existed, if Mrs. Strat- 
ton was the owner and permitted her husband to 
occupy with the knowledge of the business in which 
he was engaged, of selling intoxicating liquors. 

There was no error in any portion of the charge to 
which exceptions were taken, or in the refusal to 
charge as requested, or in any other of the rulings on 
the trial. 

The judgment was right and should be affirmed. 

All concur, except Rapallo, J., taking no part. 


—\—_e—___—— 


WHAT NEEDED TO CONSTITUTE CONTRACT 
IN WRITING. 


INDIANA SUPREME COURT, JANUARY 6, 1882. 


COMMISSIONERS OF MASON County Vv. SHIPLEY. 


A contract is not in writing unless the parties thereto, as well 
as its entire terms and stipulations, can be gathered from 
the instrument, or from one referred to therein, without 
the aid of parol evidence to ascertain either. Accordingly, 
where a county board of commissioners passed an order 
offering a specified bounty for every volunteer enlisting 
under a call for soldiers and credited to the quota of such 
county, and a volunteer was thereafter enlisted under 
such call and credited to the quota of such county, held, 
that there was not a contract in writing between him and 
the county that he should receive the bounty promised. 


PPEAL from the Marion Circuit Court from a 

judgment sustaining a demurrer to an answer by 

the board of county commissioners of Marion county 

to a claim for money alleged to be due from the county. 

The opinion states the facts. The board of commis- 
sioners appealed. 


A. C. Harris, for appellant. 
F. W. Morrison, for appellee. 


Worpsen, J. The appellee filed his petition before 
the board of commissioners of Marion county, alleging 
that on or about the 18th day of November, 1863, the 
said board passed the following order, viz. : 

“The board also orders that said county auditor 
issue to eacb volunteer sworn, enlisted and mustered 
into the service of the United States, under the last 
call of the president for volunteers, to the extent of 
Marion county’s quota, and for which Marion county 
shall have all and full credit, an order for the sum of 
one hundred dollars out of the county treasury, upon 





certificate in each case of the above facts from Alex. 
ander H. Conner, commander of the post.”’ 

The petitioner further alleged that on the Ist day of 
January, 1864, he was sworn, enlisted and mustered 
into the service of the United States, under the cal] 
of the president for volunteers of the date of October 
17, 1863, which was the last call of the president of the 
United States for volunteers prior to the passage of 
the said order, and that he was credited upon the quota 
of said county under the said call of the president, by 
means whereof he became entitled to the sum of money 
offered by the said order; that in January or February, 
1864, he demanded of the auditor of said county ap 
order on the treasurer of the county for the sum of 
one hundred dollars, which demand was refused, and 
the claim is due and unpaid; wherefore, etc., the claim 
having been disallowed by the board of commissioners, 
the petitioner appealed to the Circuit Court, where 
judgment was rendered in his favor for the amount of 
the claim and interest. In the Circuit Court, the de- 
fendant, the board of commissioners, filed an answer 
of several paragraphs, one of which only it will be 
necessary to notice in this opinion. 

The third paragraph of answer set up the statute 
of limitations of six years. This paragraph was held 
insufficient on demurrer for want of facts, and the de- 
fendant excepted. The ruling on the demurrer is 
brought in review by an assignment of error. 

We have the following provisions in the Code of 1852: 
**Sec. 210. The following actions shall be commenced 
within six years after the cause of action has accrued, 
and not afterward: First. Onaccounts and contracts 
not in writing.” * * * ‘Sec. 211. The following 
actions shall be commenced within the periods herein 
prescribed, after the cause of action has accrued, and 
not afterward: * * * Fifth. Upon contracts in 
writing, judgments of a court of record, and for the 
recovery of the possession of real estate, within twenty 
years.”’ 

It is thus seen that actions ‘‘on contracts not in 
writing,” are barred in six years, while actions “‘ upon 
contracts in writing ’’ are not barred untii the expira- 
tion of twenty years. The Legislature has thought 
that a period of six years is long enough in which to 
bring an action on a contract resting in parol, the 
terms or existence of which must be ascertained from 
the memory of witnesses, and not from the written 
stipulations of the parties. 

A contract cannot be said to be in writing within 
the meaning of section 211, above noticed, so as to ran 
twenty years, unless the parties thereto as well as its 
entire terms and stipulations can be gathered from the 
instrument itself, or from some other written instru- 
ment referred to therein, without the aid of parol evi- 
dence to ascertain either. If parol evidence has to be 
resorted to in order to ascertain the parties to a con- 
tract or its terms, the reason for extending the period 
of limitation to twenty years fails, and though the 
contract may be partly in writing, yet as it rests partly 
in parol, the six years’ period of limitation applies as 
well as if the contract had rested entirely in parol. 

A writing purporting to be a contract, without desig- 
nating the parties to it, does not satisfy the statute of 
frauds. Grafton v. Cummings, 9 Otto, 100. In that 
case Grafton had signed a paper stating that he ac- 
knowledged himself to be the purchaser of certain 
real estate known as the Glen House, which had been 
sold at auction, and binding himself to comply with 
the terms and conditions of the sale— but it did not 
state the name of the vendor. It was held that the 
instrument was not valid as a contract, for the reason 
stated in the following paragraphs taken from the 
opinion: The court said: ‘‘There can be no bargain 
without two parties. There can be no valid agreement 
in writing without these parties are named in such 4 
manner that some one whom he can reach is known to 
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the other to be bound also. No one is bound in this 
paper to sell the Glen House, or to convey it. No one 
js mentioned as the owner, or other party to this con- 
tract. Let it be understood that we are not discussing 
the question of mutuality in the obligation, for it may 
be true that if a vendor was named in this paper, the 
offer to perform on his part would bind the party who 
did sign. But Grafton did not agree to buy this prop- 
erty of any body who might be found able and willing 
to furnish him a title. He was making a contract 
which required a vendor and a vendee at the time it 
was made, and he is liable only to that vendor. The 
name of that vendor, or some designation of him which 
would be recognized without parol proof extraneous 
to the instrument, was an essential part of that instru- 
ment to its validity.” 

There are cases in which a written memorandum 
signed by the party sought to be charged is sufficient 
to satisfy the statute of frauds, the memorandum not 
being regarded as the contract, but as evidence tending 
to establish it, the contract itself being deemed an oral 
one. Brown on Stat. of Frauds (4th ed.), §§ 344, 344 a, 
$45 a, 352 a, 354a. The order entered by the board of 
commissioners was not a complete contract. Indeed it 
was no contract at all. There was no party to it ex- 
cept the board. It was a mere offer in writing to any 
person who might volunteer and be credited to Mariou 
county, as therein stated. It might doubtless have 
been withdrawn entirely before any one had volun- 
teered and been credited as provided for. Until some 
one had accepted the offer by volunteering and being 
credited in accordance with the terms of the offer, no 
binding contract existed. But the acceptance of the 
offer as above stated could only be shown by evidence 
extraneous to the order of the board. The offer of the 
board and its acceptance by the appellee, by complying 
with its terms, constituted a valid contract; but it 
existed in writing so far as the offer was concerned, 
and in parol so far as its acceptance was concerned. It 
became a contract partly in writing and partly oral. 
Such contracts are regarded in law as oral contracts. 
Bishop Cont., §§ 58, 62. 

The case in principle is entirely like that of Kala- 
mazoo Novelty Manuf. Works v. McAllister, 40 Mich. 
8. There the corporation had passed and entered 
upon its records the following resolution: ‘ Resolved, 
That Mr. N. M. McAllister be appointed superintend- 
ent of the Kalamazoo Novelty Manufacturing Works 
Company for the term of two years, provided he gives 
satisfaction to the company, at a salary of fifteen hun- 
dred dollars perannum. On ballot Mr. McAllister was 
duly elected superintendent.’? McAllister having sued 
for his salary, a question arose as to the effect of the 
resolution, and the court said of it: ‘‘ Moreover, the 
position that the resolution embodied a contract was 
prima facie untenable. It did not contain the mutual 
assent of the parties. It did not purport to be their 
joint utterances or the manifestation of their accord- 
ant wills, and Mr. McAllister’s counsel did not under- 
stand that it did. Heconceived it to be necessary to 
go outside and give oral evidence of extrinsic facts 
to connect McAllister with it, and link together writ- 
ten and unwritten matter. The resolution was a 
declaration by the company, and which might have 
been withdrawn or altered before acceptance, and it 
belongs to those mixed transactions where part is in 
writing and part not, and to which consequently the 
rule referred to (the rule that ‘‘a written contract can- 
not be varied by parol evidence ”’) does not apply so as 
to exclude oral testimony of what lies in such proof. 

In Baker v. Johnson County, 33 Ind. 151, a resolution 
was passed by the board of supervisors that a swamp- 
land agent be appointed for certain purposes, who 
should be allowed a certain compensation for his ser- 
vices. Under the resolution the plaintiff was elected 

and entered upon the discharge of his duties. Held, 








that the contract of employment was in a legal sense 
no more than a verbal contract, upon which the statute 
of limitations commenced to run as such. So again in 
Kinsey v. Louisa County, 37 Towa, 438, it was held that 
the contract arising from the offer of a bounty, similar 
to that involved here, and its acceptance, rested in parol, 
aud that the statute of limitations ran against it ac- 
cordingly. See also, Oversheimer v. Johns, 66 Ind. 452. 

We are clear that the demurrer to the paragraph of 
answer in question should have been overruled. 

This point was decided the other way in the case of 
Siihin v. Commissioners of Shelby County, 66 Ind. 109, 
but the point was not elaborately argued or considered 
in that case. Upon fuller argument and consideration 
we are satisfied that we fell into an error in that case 
upon the point in question, and in respect to this point 
that case must be overruled. 

The judgment below is reversed with costs, and the 
cause remanded for further proceedings in accordance 
with this opinion. 


LOSS OF SECURITIES BY GRATUITOUS 
BAILEE. 


MARYLAND COURT OF APPEALS, JULY 2, 1880. 


ScHERMER Vv. NEURATH.* 

S., a guest of N., deposited with N. for safe keeping, without 
reward or profit, several United States coupon bonds of 
the aggregate value of $4,500. These bonds, with the 
knowledge and consent of S., N. deposited in a box where 
he kept his own valuables, which he locked and placed in 
the drawer of a bureau in his bed-room, which drawer he 
also locked. N., without the knowledge or consent of §., 
took one of the bonds and hypothecated it as security for 
a debt upon which he was liable. Thereafter a thief 
entered the house of N., broke the lock of the drawer and 
that of the box, and stole the bonds of 8. and the papers 
of N. therefrom. Held, that N. was not liable to 8. for 
the bonds taken by the thief. 


The 

opinion states the case. From a judgment in 
favor of plaintiff for $124.55, a much less amount than 
he claimed, plaintiff appealed. 


albert Kitchie and John C. King, for appellant. 
Arthur Geo. Brown and I. Nevett Steele, for appellee. 


Rosrnson, J. This isan action by the appellant to 
recover the value of four United States coupon bonds 
of the value of $1,000 each, and one bond of the value 
of $500, which were left with the appellee for safe- 
keeping, and which were afterward stolen by a female 
thief, known as Mary Miller. 

The evidence shows that after an absence of several 
years in Europe, the plaintiff returned to Baltimore in 
October, 1875, and stopped at the house of the defend- 
ant, his brother-in-law,. He had on his person at the 
time the bonds in question, inclosed in an evelope, 
and the envelope in his pocket-book. Being about to 
retire to his bed-room, he asked the defendant whether 
he should take the bonds with him, to which the de- 
fendant replied ‘‘ that he thought it would be safer to 
leave them with him.” Whereupon the plaintiff 
handed the bonds to the defendant, and the latter in 
the presence of the plaintiff put them in a small 
wooden box, in which he kept his valuable papers, and 
locked the box and put the box in a bureau drawer in 
his bed-room and locked the drawer. 

The defendant’s house is at the corner of Park and 
Fayette streets, and the first floor on both streets is 
occupied by stores and shops, one of which being the 
defendant’s shoe shop. 

The second floor was occupied by the defendant and 
used for a parlor, dining-room and kitchen, and the 


Naas for the loss of government securities. 
+ 





* Appearing in 54 Maryland Reports. 
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third story for bed-rooms. The main entrance was on 
Park street. 

The plaintiff remained as a guest in the defendant's 
house for about two weeks, and being about to go to 
North Carolina on a visit, he asked the defendant for 
his bonds; but upon the suggestion by the latter that 
it was safer to let them alone, he consented to let them 
remain. On the same day he took from defendant a 
receipt describing the numbers and amount of each 
bond, and stating that they were left by plaintiff with 
defendant for safe- keeping. 

After his return from North Carolina the plaintiff 
went to defendant’s house for the purpose of cutting 
off the coupons then due. They went up stairs to- 
gether, and the defendant unlocked the bureau drawer, 
took out the small box, unlocked it, and handed the 
bonds to the plaintiff. The coupons were cut off by 
the latter, and in his presence the defendant again 
placed the bonds in the box and locked it, and put the 
box in the bureau drawer, and then locked the drawer. 

The plaintiff continued to reside in Baltimore, but 
nothing more was said about the bonds until April 
following, when it was discovered that they, together 
with defendant's papers and jewelry, had been stolen. 

Mary Miller, the thief, in her testimony, fully ex- 
plains the manner in which they were stolen. She 
says: ‘“‘ About ten o’clock in the morning she left the 
house where she was staying, and walked around the 
city. About five or six o’clock she passed the house of 
the defendant, went up stairs and found all the doors 
up stairs open, Went first into the front room and 
found the bureau drawers open, then went into the ad- 
joining room and found the second drawer of the 
bureau in that room locked. She broke the lock and 
took out the small box, and broke the lock of the box 
aud took out the plaintiff's bonds and the defendant’s 
papers. She then went into the front room and took 
three watches and some jewelry, and then left the 
house without seeing any one.” 

It appears also, that some time before the theft by 
Mary Miller, the defendant, without the knowledge of 
the plaintiff, deposited the $500 bond with Wilson, 
Colston & Co. as collateral security for money bor- 
rowed. He subsequently, however, paid to the plaint- 
iff $526.25, the amount due on the face of the bond 
with interest to date. 

The declaration contains three counts, one for trover 
and two for negligence. 

In granting the defendant’s, and in refusing to grant 
the plaintiff's prayers, the court substantially instructed 
the jury that the plaintiff had offered no evidence 
legally sufficient to entitle him to recover under either 
count in the declaration. 

After a careful examination of all the evidence 
offered by the plaintiff, we are obliged to say that in 
our judgment it was not legally sufficient to warrant 
a jury reasonably to find, either that the bonds were 
lost by the actionable negligence of the defendant, or 
that they had been converted to his own use. 

The proofs show that the bonds were left with the 
defendant for safe-keeping, without any reward or 
profit, and that he agreed to take care of them solely 
for the accommodation of the plaintiff; that he put 
them in a box in which he kept his own valuable pa- 
pers, and put the box in the bureau drawer in his bed- 
room, and that both box and drawer were locked; that 
this was done with the knowledge and consent of the 
plaintiff, and that they remained there with his con- 
sent. Under these circumstances the plaintiff cannot 
reasonably say there was any negligence in regard to 
the place in which the bonds were kept. If this be so, 
there is no evidence to show that they were subse- 
quently lost by any wrongful act or fault of the de- 
fendant. He was not required, of course, to keep the 
doors of the chamber rooms in the third story locked 
in the day time, much less could he be required to 
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keep watch against such a bold and daring theft ag 
this. 

There is a well recognized distinction in regard to 
the care and diligence required of a bailee for hire, ang 
one who undertakes to keep property without reward, 
and solely for the accommodation of another. In re 
gard to the former, the liability is one founded oy 
contract, and the bailee is obliged to exercise that care 
and diligence which is ordinarily exercised by persons 
in regard to the business or thing committed to hig 
care; or as put in some of the cases defining the lia. 
bility of a paid agent, he is responsible for the conse. 
quences of the “ want of ordinary diligence,” or which 
is the sume thing, for “ ordinary negligence.”’ 

In the case of a bailee without reward there is no 
contract, and he is liable only for wrongful conduct, or 
according to the expression used in many cases, gross 
negligence. 

So long ago as the celebrated case of Coggs v. Bernard, 
2 Ld. Raym. 909, Holt, C. J., held that a merely gratu- 
itous bailee or other agent was liable only for gross 
negligence. See also, Shiells v. Bluckburne, 1 H. Bl. 
158. The terms ‘gross and slight negligence,” have, it 
is true, been the subject of some criticism of late, on 
the ground of not being legal terms, and not importing 
a precise and definite idea of actionable negligence, for 
which a bailee may be liable. And in Wilson v. Brett, 
11 M. & W. 115, Baron Rolfe said, he ‘“‘could see no 
difference between negligence and gross negligence, that 
it was the same thing with the addition of a vitupera- 
tive epithet.” 

But be this as it may, in Maury v. Coyle, 34 Md. 235, 
this court has laid down in explicit terms what seems 
tous the most satisfactory rule or test, by which the 
liability of unpaid bailees is to be determined, namely, 
that he is bound to observe such care in the custody of 
property committed to his keeping, as persons of ordi- 
nary prudence in his situation and business, usually 
bestow in the custody and keeping of like property 
belonging to themselves. 

Want of ordinary diligence is of course, as a general 
rule, a question for the jury. 

But where the proof offered by the plaintiff is wholly 
insuflicient to justify a jury reasonably to find the 
want of such ordinary diligence, it is witbin the prov- 
ince of the court to so instruct the jury. 

And as we have heretofore said, the proof in this 
case being legally insufficient to prove actionable neg- 
ligence on the part of the defendant, the rulings of the 
court in this respect must be affirmed. 

The only remaining questiou is whether there is any 
evidence to support the count in trover. And in sup- 
port of this count, it was argued that the conversion 
by the defendant to his own use of the bond for 3500, 
was in law a conversion of the other four bonds of 
$1,000 each. The argument then goes so far as this, 
that when a half dozen articles, separate aud inde- 
pendent of each other, are delivered at the same time 
to a bailee, the conversion of one is the conversion of 
the whole, and this too although the bailee was able 
and willing upon demand to return the other articles 
or property not taken. 

We must confess we do not exactly see upon what 
principle this contention can be supported. Cases may 
be supposed, it is true, in which the conversion of part 
of a thing would be in law the conversion of the whole, 
provided the part so converted affected the whole. But 
to say that because the defendant took one bond and 
converted it to his own use, this worked a conver- 
sion of the remaining bonds, would be to allow a fic 
tion to prevail against the truth. 

Nor do we find that any of the cases cited by the 
plaintiff sustain this position. In Richardson v. Atkin 
son, 1 Strange, 576, where part of the liquor was drawn 
off, it was held to be a conversion of the whole, because 
the defendant had filled the vessel with water. 
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But in Philpott v. Kelly, 3 Ad. & El. 106, where a 
pipe of wine was left with the bailee for safe-keeping, 
and he caused a part of the wine to be drawn off, and 
then used part of it after it was bottled, it was ex- 
pressly held that this cid not constitute a conversion 
of the whole. 

The use of the $500 bond by the defendant was of 
course a breach of faith, and for its conversion he was 
unquestionably liable under the count in trover, but 
the conversion of this bond was neither in law nor ip 
fact a conversion of the other bonds which remained 
untouched in the place where they were deposited. 

The evidence offered in the first bill of exceptions, as 
to the declarations of the defendant made afew days 
after the theft, to the effect that he considered himself 
responsible to the plaintiff for the loss of the bonds, 
was also properly rejected. His opinion or belief in 
regard to his liability did not affect it the one way or 
the other. Such declarations were inadmissible to 
prove negligence, because they state no facts from 
which negligence could properly be inferred. 

Finding no error in the rulings below, the judgment 


will be affirmed. 
Judgment affirmed. 


— > — 


PREFERENCE OF LEGITIMATE TO ILLE- 
GITIMATE OFFSPRING. 
PENNSYLVANIA SUPREME COURT, NOVEMBER 7, 1881, 


APPEL V. BYERS. 


A testator in this will devised ‘“‘that my nephew Philip Byers 
shall have and hold all my real and personal estate,” etc. 
Testator had two nephews answering the description, one 
a legitimate son of a brother and the other an illegitimate 
son of another brother. eld, that the legitimate son was 
entitled to take the property and evidence was not admis- 
sible to show that the illegitimate son was meant. 


gern of ejectment brought to recover lands 

claimed to belong to plaintiff below, under a de- 
vise in the will of his uncle Peter Byers, deceased, who 
owned such land at the time of his decease. The will 
read as follows: 

“T, Peter Byers, of Ross township, Allegheny county, 
do make my last will and testament in form as fol- 
lows, viz. : 

“T will, devise and bequeath to my wife Margaret, 
all my estate, be same real or personal, and whereso- 
ever situated, during her natural lifetime. 

“Tt is my will, and I hereby devise that my nephew, 
Philip Byers, shall have and hold, after the death of 
my wife, all my real and personal estate on which I 
now reside; and lastly, Ido hereby appoint my wife 
and J. McKnight my true and lawful executors to carry 
out this my last will and testament.”’ 

After the death of the widow, one Philip Byers, a 
legitimate son of testator’s brother Martin, demised 
the lands in question to defendants below. Plaintiff 
below was also by name Philip Byers, and was an ille- 
gitimate son of testator’s brother Louis. The court 
below admitted evidence outside the will to show that 
plaintiff below was the person meant by testator. 
Defendant took a writ of error. 

Miller & McBride and J. M. Goehring, for plaintiffs 
in error. 

Walter G. Crawford, for defendant in error. 


Mercur, J. Each party claims title to the land in 
question, under the same clause in the will of Peter 
Byers. He therein declares: “I hereby devise that 
my nephew, Philip Byers, shall have and hold, after 
the death of my wife, all my real and personal estate.” 

The jury returned a special verdict wherein they 
found ‘‘that the testator, Peter Byers, died leaving 








two nephews, one Philip, the son of Martin, legiti- 
mate; another Philip, the son of Louis, illegitimate.” 
Also that the nephew intended by the testator to in- 
herit, was Philip, the illegitimate nephew, the son of 
Louis, and this from evidence aliunde the will and not 
from the will itself.” Thereupon the court entered 
judgment in favorof the heirs of Philip, the illegiti- 
mate. This presents the main cause of complaint. 

Looking at the language of the will, we see it is clear 
and unambiguous as to the property devised and the 
object of the testator’s bounty. That object is his 
nephew, Philip Byers. 

A bastard at common law is nullius filius. As he is 
the son of no one it is difficult to see how he can be 
the nephew of any one. If Philip, the son of Louis, 
was not the lawful child of a brother or sister of the 
testator, he could not be a lawful nephew of the latter. 
The question then is, when Philip, the son of Martin, 
clearly and in all respects satisfies the terms of the will, 
may it be shown by other evidence that not he but 
another person was the one intended by the testator? 

Philip, the son of Martin, was lawfully the nephew 
of the testator. Philip, the son of Louis, was not 
such anephew. Thisis not the case of a question be- 
tween two legal nephews of the same name, or of 
names in some respects different. Nor is it a case 
where the name is not accurately expressed in the 
will. 

A gift to children means legitimate children only 
unless it appears from the context or from circum- 
stances, that illegitimate children must have been in- 
tended. Hawkins on Wills, 80. The same rule applies 
to gifts to sons, issue and terms of relationship gene- 
rally. Id. 

In Cartwright v. Vawdry, 5 Ves. 530, the testator left 
his property to his children equally. He had four 
daughters, and it was not known that one of them was 
illegitimate. She lived with him just as his other 
daughters. He treated her in all respects like the 
others, and intended that she should take with them, 
yet it was held that she could not take. The lord 
chancellor declaring *‘ it is impossible in acourt of jus- 
tice, to hold that an illegitimate child can take equally 
with lawful children upon a devise to children.” 

A man who had two illegitimate children by a cer- 
tain woman, married her, and the day after his mar- 
riage made a will in which, after leaving her his real 
and personal estate for life, he said: ‘I leave her at 
liberty to direct the disposal of the property amongst 
our children by will at her death, in such manner as 
she shall see fit, and should she make no will, I desire 
that the property existing at her death shall be divided, 
as far as it may be practicable to do so, equally between 
my children by her.” The testator had no children 
born to him after this marriage; but lived for some 
time and always treated the two illegitimate children as 
his own children; yet it was held the testator died in- 
testate as to the real and personal estate, beyond the 
interest given to the widow for her life. Dorin v. 
Dorin, L. R., 7 H. L. 568. It was there held that the 
word “children”’ in a will means prima facie, “ legiti- 
mate children,’’ as much so as if the word “ legitimate” 
had been introduced before it. 

In Ellis v. Houston, L. R., 10 Ch. Div. 236, the testa- 
trix gave a sum in stocks to trustees, upon trust to pay 
the dividends to her brother, Charles Ellis, and his wife 
Elizabeth for their lives, and after the death of the 
survivor, the capital to be divided between all and 
every the children of her brother who should then be 
living, and the issue of such as shall then be dead. 
The brother had three children by his first wife; two 
children by his second wife Elizabeth before marriage, 
and one child after marriage. The fact that these two 
children were illegitimate was well known to the tes- 
tatrix. She promised her brother if he married Eliza- 
beth she would provide for all his children by her, and 
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thereupon the marriage took place. Thenceforth the 
testatrix continued on intimate and affectionate terms 
with the two illegitimate children, in all respects treat- 
ing them as her nephews. Prior to the execution of 
her will she told them she would provide for them 
therein, and after its execution she told them she had 
so provided, and had made no distinction between 
them and their brothers and sisters. Still further, 
when she made her will she gave instructions to that 
effect and understood the language used was sufficient 
to identify the two illegitimate children and to include 
them among the children of Charles and Elizabeth 
Ellis; yet it was held that the illegitimate children 
must be excluded from the bequest; that the words of 
the will being distinct, no extrinsic evidence could be 
received to show what the intention of the testatrix 
was, the vice-chancellor saying: ‘I believe the law is 
firmly settled that where you have a bequest of prop- 
erty to a class of persons, children, nephews or nieces, 
or any class you like, and you find in the class desig- 
nated legitimate members, you can never admit ille- 
gitimate persons to share with them.” This case, 
decided only three years ago, but ruled on many previ- 
ous authorities, shows the settled law in England. The 
fact that in Pennsylvania the subsequent marriage and 
cohabitation of the father and mother of an illegiti- 
mate child or children legitimates it or them under the 
statute, does not impair the force of the rule excluding 
illegitimate children. Here, after marriage, such 
children born before take not as illegitimate children ; 
but having the legal taint removed, they take as if 
“born during the wedlock of their parents.” 

No American authority was cited, which maintains 
the right of illegitimate persons to share with those 
who are legitimate when the latter are found, and 
strictly and fully answer the description in the written 
will. 

Without regard to illegitimacy, the better and more 
authoritative rule is, that the intention of the testa- 
tor, as expressed in the will, must govern in its con- 
struction. 

If however there is a mistake in the description so 
that no one corresponds to it in all respects, but some 
one does in many particulars, and no other does, who 
can be intended, such person will take. Or if the will 
be plain and clear on its face, and only becomes doubt- 
ful when applied to the subject-matter, extrinsic evi- 
dence of the intention of the testator may be received. 

Unless there be some ambiguity or obscurity on the 
face of the will, or difficulty in finding the person or 
object to which it applies, extrinsic evidence should 
not be received to divert the will from the intention 
therein expressed. In Tucker v. Seamen’s Aid Society, 
7 Metc. 188, the testator gave a legacy to ‘‘The Sea- 
men's Aid Society in the city of Boston,” and ‘The 
Seamen's Friend Society” claimed the legacy. The 
latter offered to prove that the testator had no knowl- 
edge of the existence of the society named in the will; 
that he did know of the other society; was deeply in- 
terested in its objects; had contributed to its funds, 
and had frequently expressed a determination to give 
it a legacy; that he directed the scrivener who wrote 
his will, to insert the legacy as made to said society; 
but the scrivener not knowing the existence of the 
society, told the testator the name of the society was 
“The Seamen’s Aid Society,’’ and the testator there- 
upon consented to have that name inserted. This 
evidence was held inadmissible, and that the society 
named and described in the will was entitled to the 
legacy. 

It is true, in Powell v. Biddle, 2 Dall. 70, tried in the 
Common Pleas of Philadelphia in 1790, it was held that 
extrinsic evidence was admissible to award the legacy 
contrary to the express designation of the will, although 
the person accurately described therein, existed. No 
question of illegitimacy arose in that case. The case 





is without authority to control us, and I do not find 
the principle there declared, recognized by a higher 
court as a correct exposition of the law. On the con. 
trary, in Westhoff v. Dracoust, 3 Watts, 240, the ques. 
tion of admitting such evidence is discussed by Mr, 
Justice Rogers. After declaring that courts of law 
have always leaned against parol evidence to explain 
the instruction of the testator, and that it can be ad- 
mitted only where the ambiguity arises from extrinsig 
circumstances, so that the evidence is admitted from 
necessity, he proceeds to say: ‘*The modern doctrine 
is, that where a subject exists which satisfies the terms 
of the will, and to which they are perfectly applicable, 
there is no latent ambiguity. Evidence is only admit- 
ted dehors the will from necessity to explain that 
which would otherwise have no operation.” 

If the rule were held otherwise a person could feel 
no security in making awill. His intention clearly 
expressed in writing, and the object of his bounty 
found, in all respects answering the description, might 
be defeated, and the statute relating to wills be made 
practically inoperative. If the language of this will 
applied to two legitimate nephews, so that either could 
take, but for the existence and claim of the other, 
then parol evidence would be admissible to prove 
which was intended. 

In the present case there is neither patent nor latent 
ambiguity. The legitimate nephew precisely and in 
every respect answers the designation and description 
ef the will; the other fails in law to be a nephew. 

It was alleged on the argument that the legitimate 
nephew was in truth named Philip A. Byers, although 
not generally so called, and therefore did not precisely 
answer the description in the will. A sufficient answer 
to this is the special verdict finds no’such fact. It de- 
clares there are two Philip Byers, one legitimate, the 
other illegitimate. Whatever is not found in a special 
verdict is to be considered as not existing. The ver- 
dict cannot be aided by extrinsic facts, even if they 
appear onthe record. VWansyckel vy. Stewart, 27 P. F. 
Smith, 124. The court must declare the law on the 
facts found alone. They must be self-sustaining, and 
cannot be aided by any outside support. 

This verdict shows that Philip Byers, the legitimate 
nephew of the testator, fully satisfies all the terms of 
the will. To him they are perfectly and solely appli- 
cable. Being thus distinctly and accurately described, 
there is no ambiguity to be explained. There is no 
necessity to go beyond him to give full effect to the 
will. To do so would not be to solve doubts or explain 
any obscurity, but to create them where none existed 
before. Under the facts found the learned judge 
erred in entering judgment in favor of the heirs of the 
illegitimate person on the question of law reserved. 

Judgment reversed, and now judgment in favor of the 

defendants below (plaintiffs in error) non obstante 
veredicto. 





NEW YORK COURT OF APPEALS ABSTRACT. 


CONTRACT — BY .OFFICER OF CORPORATION IN HIS 
OWN NAME— SPECIFIC PERFORMANCE. —In an action 
by a corporation for the specific performance of a con- 
tract for the sale and conveyance of real estate, the 
complaint alleged that defendant by an agreement 
under his hand and seal, which was set out in hac 
verba, agreed to sell and convey, etc., and that plaintiff 
by the same contract agreed to buy, etc., and alleged 
tender of performance by plaintiff, and refusal to per- 
form by defendant. The contract contained covenants 


to be performed by the party of the second part and 
the conveyance was to be to him and his representa- 
tives, and as set forth commenced: “ Articles of agree- 
ment between W. of the first part, and F., president, 
of the second part,’’ and was signed and sealed by the 
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ies, F. adding to his signature the words, ‘ Pres’t 
of Buffalo Catholic Institute.”’ The contract contained 
a provision that it was made on condition ‘that the 
Buffalo Catholic Institute will accept and approve of 
this purchase and its terms and agreement on or before 
November Ist, next.” Held, on appeal from a judg- 
ment sustaining a demurrer to the complaint, that the 
contract was between W. and F. and not between W. 
and the corporation, and that the demurrer was prop- 
erly sustained. Judgment affirmed. Buffalo Catholic 
Institute v. Weisner. Opinion by Andrews, C. J. 
[Decided Dec. 15, 1881.] 


CORPORATION — VALIDITY OF SUBSCRIPTION FOR 
sToCK IN RAILROAD COMPANY. —(1) In an action bya 
railroad company to recover from one subscribing for 
shares of its stock, the balance due for such shares, it 
appeared that plaintiff was organized under the gene- 
ral act of 1850, its articles of association were filed and 
it became a corporation March 23, 1872. Defendant 
was not one of the corporators named in those articles. 
Ashort time before the organization of the corpora- 
tion, defendant and other persons, for the purpose of 
aiding and encouraging the construction of the con- 
templated railroad, subscribed the following instru- 
ment, contained in a pocket memorandum book: 
“We, the undersigned, in consideration of and for the 
purpose of becoming stockholders in the Buffalo & 
Jamestown Railroad Company, do hereby subscribe 
and take the number of shares of one hundred dollars 
each share of the capital stock of said company set 
opposite our respective names, and agree to pay there- 
forin such time and manner as required by said com- 
pany.”” To this defendant subscribed his name, desig- 
nating ten as the number of shares, and $1,000 as the 
amount he would pay. This book was then in the pos- 
session of one A., who afterward became a director of 
the company. The names of defendants and others 
who subscribed in the book were entered in the stock 
ledger of the company as stockholders, and defendant 
and others were notified to pay calls of installments 
on the stock. Defendant paid two installments of ten 
per cent each upon his subscription, and took from the 
agent of the corporation a receipt wherein itJwas set 
forth that the payment was on his subscription to the 
capital stock of the corporation. Thereafter he re- 
fused to pay further installments and this action was 
brought. Held, that there was a valid subscription by 
defendant to the stock of the corporation, both at 
common law and under the provisions of the statute. 
While the subscription was not valid and binding be- 
fore the complete formation of the corporation, be- 
cause there was no party with whom the defendant 
could then contract, yet after the corporation was 
formed it accepted the subscription and recognized the 
defendant as a stockholder, and he recognized himself 
as such and ratified and confirmed his subscription by 
payments thereon. He thus, within all the authorities, 
upon general principles, became a stockholder in the 
company, liable to pay the full amount of his subscrip- 
tion. Upton v. Trebilcock, 91 U. 8S. 65; Buffalo & N. 
Y. City R. Co. v. Dudley, 14 N. Y. 336. And there 
was a substantial compliance with the statute in rela- 
tion to subscriptions. (2) The articles of association 
of the corporation set forth that it was to build a rail- 
road from Buffalo to the Pennsylvania State line. The 
road was built toa point twelve miles short of the 
State line, and was not built further. It did not ap- 
pear that the company bad taken any action which 
would disable it from building these twelve miles, 
Held, that these facts did not relieve defendant from 
his subscription. (3) After the commencement of this 
suit a mortgage on the railroad and its franchises was 
foreclosed and the property sold to purchasers. Held, 
that this did not furnish a defense to this action. The 
case, Lake Ont. Sh. R. Co. v. Curtiss, 80 N. Y. 219, 








distinguished. Judgment affirmed. Buffalo & James- 
town Railroad Co. v. Gifford. Opinion by Earl, J. 
[Decided Jan. 17, 1882.] 


LEASE— SURRENDER OF UNTENANTABLE PREMISES 
UNDER LAws OF 1860, CHAPTER 345— WHAT AGREE- 
MENTS NECESSARY TO TAKE CASE OUT OF STATUTE. — 
Under the provision of Laws, 1860, chapter 345, which 
allows a lessee of premises which have become unten- 
antable without fault of such lessee, to quit and sur- 
render same, and relieves him upon so doing from all 
further liability for rent, ‘‘unless otherwise expressly 
provided by written agreement or covenant,” the 
words ‘‘unless,”’ etc., while they do not require an 
agreement in totidem verbis, that the rent shall con- 
tinue notwithstanding the destruction of the premises 
or their becoming untenantable, are nevertheless not 
satisfied unless it appears from the lease or other writ- 
ing that the parties had in mind the contingency men- 
tioned in the statute, and thereupon inserted provisions 
or covenants inconsistent with the right of surrender 
thereunder. The tenant is not deprived of the benefit 
of the statute by force of a covenant in the lease to 
pay rent for the whole term. Nor is a lease taken out 
of the statute by reason of a general covenant on the 
part of the lessee to repair. There must be a necessary 
implication from the written agreement of an inten- 
tion that the rent and term should continue notwith- 
standing the occurrence of the events mentioned in 
the statute. In the case at bar defendant was lessee 
of a basement. A clause in the lease provided that 
‘*the landlord will not allow any deduction in rent on 
account of the premises, etc., not being in good or 
tenantable order during the time of making any altera- 
tions or repairs agreed upon or otherwise required 
during the term of this lease, etc., except the same are 
made necessary by fire.’’ The lease also provided that 
the landlord should not be liable for injury done the 
building or premises, or to any goods, etc., therein, 
from any leak, or from any pipes or plumbing work, 
etc. Provision for the suspension of rent was made 
in case of injury by fire, and the lessee covenanted to 
make needful repairs and to surrender the premises 
in good repair. During the term of the lessee, by the 
overflow of a urinal, not connected with the premises, 
the premises were inundated and made untenantable 
and unfit for occupancy. Defendant gave notice to 
plaintiff, his landlord, and abandoned the premises. 
Held, that there was an agreement in the lease taking 
the same out of the operation of the act of 1860, and 
defendant was liable for rent during the whole of the 
term, notwithstanding the abandonment of the prem- 
ises. Judgment affirmed. Butler v. Kidder. Opinion 
by Andrews; J. 

[Decided Nov. 22, 1881.] 


PRACTICE— REFEREES FEES’ — STIPULATION AS TO, 
AND AMOUNT — COSTS AND DISBURSEMENTS. — (1) The 
provision of the code (Old Code § 313, Code Civ. Pro., 
§ 3296) in respect to the fees of referees that a rate dif- 
ferent from the statutory one may be fixed by the 
agreement of the parties, or their consent in writing 
does not limit the giving of such consent to the parties 
themselves, but authorizes it to be given by their 
attorneys. Chase v. James, 16 Hun, 14; First Na- 
tional Bank v. Tamajo, 77 N. Y. 478. In all that pro- 
perly relates to the conduct of a trial, the attorney 
represents the party, and is his authorized agent. 
Gaillard v. Smart, 6 Cow. 383; Barrett v. Third Ave. 
R. Co., 45 N. Y. 635. The attorney’s agreement and 
stipulation within the boundaries of that authority is* 
the agreement and stipulation of the client, and binds 
the latter as if he himself had personally made it. The . 
stipulation, as tothe fees of referees, is a proceed- | 
ing in the conduct of trial, and one in which the attor- ; 
ney may and should represent his client. (2) In an/j 


action to recover from the city of Buffalo and the sup- | 
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ervisors of Erie county $150,000, for materials, &c., the 
case was referred to three referees, who found in favor 
of plaintiff for $12,147. The costs were taxed at $12,025, 
the principal item of which was $10,700 for referees’ 
fees, being at the rate of $50 per day to each referee. 
This charge was founded ona written stipalation fix- 
ing that rate of compensation, signed by the attorneys 
of the respective parties, aud the amount was paid by 
the successful party. Held, that the court would not 
interfere to reduce the amount of fees. (3) An item of 
over $2,000 paid for plans and measurements and com- 
pensation of experts, beyond their fees as witnesses, 
held, not necessary disbursements or disbursements 
in the action, and not allowable. Haynes v. Mosher, 
15 How. Pr. 216; Cuse v. Price, 17 id. 351; Hannel v. 
Beare, 9 Brew. 683. (4) An item of $625 for a copy of 
stenographer’s minutes of the trial, furnished to the 
referees, it appearing that the stenographer was not 
the official one of the court, but was hired asa clerk, 
each party stipulating to pay half the expense, held, 
not taxable against a party not included in the stipula- 
tion. Order affirmed. Mark v. City of Buffalo. 
Opinion by Finch, J. 

[Decided Dec. 13, 1881.] 


a 
UNITED STATES SUPREME COURT AB- 
STRACT. 

JUDGMENT — AS A RULE REVIEWABLE BY SAME 
COURT ONLY AT TERM WHEN RENDERED — EXCEP- 
TION TO RULE— PRACTICE IN STATE AND FEDERAL 
courts.— It is a general rule of Jaw that all the judg- 
ments, decrees, or other orders of the courts, however 
conclusive in their character, are under the control of 
the court which pronounces them, during the term at 
which they are rendered or entered of record, and may 
then be set aside, vacated or modified by that court. 
It is equally well established that after the term has 
ended all final judgments and decrees of the court pass 
beyond its control, unless steps be taken during that 
term, by motion or otherwise, to set aside, modify, or 
correct them; and if errors exist they can only be cor- 
rected by such proceeding, by writ of error or appeal, 
as may be allowed in a court which by law can review 
the decision. So strongly bas this principle been up- 
held by this court, that while realizing that there is no 
court which can review its decisions, it has invariably 
refused all applications for re-hearing made after the 
adjournment of the court for the term at which the 
judgment was rendered. And this is placed upon the 
ground that the case has passed beyond the control of 
the court. Brooks v. Railroad Co., 102.U. S. 107; 
Public Schools v. Walker, 9 Wall. 103; Brown v. 
Aspden, 14 How. 25; Cameron v. McRoberts, 3 Wheat. 
591; Sibbald v. United States, 12 Peters, 488; United 
States v. Glamorgan, 2 Curtis, 236; Bradford v. Pat- 
terson, 1 A. K. Marsh. 464; Ballard v. Davis, 3J. J. 
Marsh. 156. To this rule there has always existed 
an exception founded on the common law writ of error 
coram vobis, which brought before the same court 
where the error was committed certain mistakes of 
fact not put in issue or passed upon by the court, such 
asthe death o. one of the parties when the judgment 
was rendered, coverture of a female party, infancy and 
failure to appoint a guardian, error in the process, or 
mistake of the clerk. But if the error was in the 
judgment itself, the writ did not lie. What was 
formerly done by this writ is now attained by motion 
and affidavits when necessary. In Rolls Abridgment, 
ment, p. 749, it is said that if the error bein the judg- 
ment itself, a writ of error does not lie in the same, 
but in another and superior court. In the case of 


Pickett’s Heirs v. Legerwood, 7 Peters, 147, this court 
said that the same end sought by that writ is now in 


ED 


court require it, by affidavits; and it was added that 
so far had this latter mode superseded the former jp 
the British practice, that Blackstone does not even no- 
tice the writ among his remedies. Some of the State 
courts have a larger power conferred on them in such 
cases by statute, and others have extended it by assert. 
ing a control over their own judgments and adminis. 
tering equitable relief in a summary way. There is no 
uniformity among those courts on this subject, 
Neither the practice of the courts nor the statutes of 
the States in which the courts of the United States are 
held, can control those courts on that subject. Judg- 
ment of U. 8. Cire. Ct., 8. D., New York, reversed. 
Bronson v. Schulten. Opinion by Miller, J. 

[Decided Jan. 9, 1882.] 


WILL—CONSTRUCTION OF — DEVISE OF ESTATE DUR- 
ING WIDOWHOOD. — Twelve days before his death D. 
executed his last will. At that time he was the owner 
of some real estate, and of personal property of the 
value of nine hundred and fifty-eight dollars. He 
was the father of six living children, all of whom were 
minors, some of them very young, and all without any 
property in their own right. His wife was the owner 
of real and personal property to the amount of ten 
thousand dollars or more. His will, after providing 
for the payment of his lawful debts, etc., disposed of 
the residue of his estate as follows: ‘‘ To my beloved 
wifeI give and bequeath all my estate, real and per- 
sonal, of which I may die seized, the same to remain 
and be hers, with full power, right, and authority to 
dispose of the same as to her shallseem meet and pro- 
per, so long as she shall remain my widow.” ‘“ Upon 
the express condition that if she shall marry again, 
then it is my will that all of the estate herein be- 
queathed, or whatever may remain, should [shall] go 
to my surviving children, share and sharealike.”’ The 
last clause of the willread thus: ‘* If she should marry 
again, then it is my will that all the estates herein be- 
queathed, or whatever may remain, shall go to my sur- 
viving children, share and share alike.’’ Held, that 
testator did not give to his wife an absolute estate in 
fee simple, with power, so long as she remained his 
widow, to dispose of itabsolutely. But granted to her 
only an estate for life. The words in the last clause 
may be construed to give to the children of the testa- 
tor a remainder in the real estate, and whatever of the 
personalty was not consumed by the widow during her 
widowhood. Smith v. Bell, 6 Pet. 68; Green v. Hew- 
itt, 12 Cent. L. J. 58; Brandt v. Virginia Coal Co., % 
U. 8. 326; Bradley v. Wescott, 13 Ves. Jr. 445; Boyd 
v. Strahan, 36 Ill. 353. Judgment of U. S. Cir. Ct, 
Nebraska, affirmed. Giles v. Little. Opinion by 
Woods, J. 

[Decided Dec. 12, 1881.1 





WITNESS —IN CLAIM AGAINST UNITED STATES.— 
Section 1079 of the Federal Revised Statutes provides 
that no claimant suing the United States in the Court 
of Claims, nor any person from or through whom such 
claimant derives his alleged title, claim, or right, nor 
any person interested in any such title, claim, or right, 
shall be a competent witness in supporting the same, 
but under section 1080, the United States may makea 
claimant a witness. Held, that this does not prevent 
the United States from using as a witness to defeat the 
claim, one whose interest is adverse to the claimant, 
and that too when a judgment in favor of the United 
States may have the effect of establishing the right of 
the witness to the same claim. Judgment of Court of 
Claims affirmed. Bradleys Administrator v. United 
States. Opinion by Waite, C. J. 

[Decided Jan. 16, 1882.] 


PATENT— GOVERNMENT NO 
OUT COMPENSATION — 


RIGHT TO USE WITH- 
ACTION FOR INFRINGEMENT 





practice generally attained by motion, sustained if the 


AGAINST GOVERNMENT ?}FFICIAL — NoORTON’S POST- 
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OFFICE STAMP — REISSUE.— (1) The government of 
the United States has no right to use a patented in- 
yention without compensation to the owner of the 

ent. The court say that the government of the 
United States, when it grants letter-patent for a new 
invention or discovery in the arts, confers upon the 
patentee an exclusive property in the patented inven- 
tion which cannot be appropriated or used by the 
government itself, without just compensation, any 
more than it can appropriate or use without compen- 
sation land which has been patented to a private pur- 
chaser, we have no doubt. The Constitution gives to 
Congress power ‘“‘to promote the progress of science 
and useful arts,by securing for limited times to authors 
and inventors the exclusive right to their respective 
writings and discoveries ;’’ which could not be effected 
if the government had a reserved right to publish such 
writings or to use such inventions without the consent 
of the owner. Many inventions relate to sub- 
jects which can only be properly used by the govern- 
ment, such as explosive shells, rams, and submarine 
batteries to be attached to armed vessels. If it could 
use such inventions without compensation, the in- 
yentors could get no return at all for their discoveries 
and experiments. It has been the general practice, 
when inventions have been made which are desirable 
for government use, either for the government to pur- 
chase them from the inventors, and use them as 
secrets of the proper department, or if a patent is 
granted, to pay the patentee a fair compensation for 
theiruse. The United States has no such prerogative 
as that which is claimed by the sovereigns of England, 
by which it can reserve to itself, either expressly or by 
implication, a superior dominion and use in that which 
itgrants by letter-patent to those who entitle them- 
selves to such grants. The government of the United 
States, as wellas the citizen, is subject to the Consti- 
tution; and when it grantsa patent the grantee is en- 
titled to it as a matter of right,and does not receive it, 
as was originally supposed to be the case in England, 
asa matter of grace and favor. (2) The court doubt 
whether an officer of the government can be sued for 
usingan invention only for and in bebalf of the gov- 
ernment; and whether the Court of Claims is not the 
ouly tribunal in which the claim for compensation 
can be prosecuted. See Carr v. United States, 98 U. S. 
433. (3) In this case Norton’s reissued patent dated 
Oct. 4, 1870, for an improved post-office stamp for 
printing the postmark and canceling the postage- 
stamp at one blow, held to be void by reason of not 
being for the same invention specified in the original. 
If apatent fully and clearly describes and claims a 
specific invention, complete in itself, so as not to be 
inoperative or invalid by reason of a defective or in- 
sufficient specification, a reissue cannot be had for the 
purpose of expauding and generalizing the claim so as 
toembrace an invention not specified in the original. 
Burr v. Duryee, 1 Wall. 531, re-affirmed. In such case 
the court ought not to be required to explore the his- 
tory of the art to ascertain what the patentee might 
have claimed; he is bound by his statement of what 
his invention was. A patentee can not claim in a 
patent the same thing claimed by him in a prior 
patent; nor what he omitted to claim in a prior patent 
in which the invention was described, he not having 
reserved the right to claim it in a separate patent, and 
not having seasonably applied therefor. A patent for 
a machine cannot be reissued for the purpose of claim- 
ing the process of operating that class of machines; be- 
cause if the claim for the process isanything more than 
for the use of the particular machine patented, it is for 
adifferent invention. Powder Co. v. Powder Works, 


% U.S. 139, re-affirmed. Decree of U.S. Cire. Ct., 
8. D., New York, affirmed. James v. Campbell. Opin- 
ion by Bradley, J. Miller, J., dissented. 

[Decided Jan. 9, 1882. ] 





CONNECTICUT SUPREME COURT OF ERRORS 
ABSTRACT.* 
CORPORATION — LIABILITY OF OFFICER FOR DEBTS 
WHEN STATUTORY REQUIREMENTS NOT COMPLIED 
WITH DOES NOT SURVIVE. — The Connecticut statute 
provides that in the case of every corporation, certifi- 
cates showing its condition shall be filed annually by 
the president and secretary with the town clerk, and 
that in case of neglect those officers shall be liable for 
all the debts of the corporation contracted during the 
period of such neglect. Held, that the statute is a 
penal one, and that the liability thus imposed is of the 
nature of a penalty and not of a debt, and that there- 
fore an action brought upon such a liability does not 
survive the death of the officer thus liable. It seems 
clear that the duty to be performed was a public duty, 
required by public policy for the general welfare. In 
the language of Clifford, J., in Providence Steam En- 
gine Co. v. Hubbard, 101 U. 8. 188, the act was passed 
“by the State to enable the business public to ascer- 
tain the pecuniary standing of joint-stock corpora- 
tions.”” The willful neglect of the prescribed duty was 
a public wrong invoking the penalty of the statute; 
and the statute comes clearly within the definition of 
a penal one, as given by Bouvier (Law Dict.). The 
United States Supreme Court in that case held the 
statute a penal one, and if penal it necessarily follows 
that the action upon it will not survive the death of 
the person for whom the penalty was intended, and the 
executors are not liable. Hambly v. Trott, Cowp. 372; 
United States v. Daniel, 6 How. 11; Morris v. Sprague, 
9 R. I. 541; Garrison v. Howe, 17 N. Y. 458; Boughton 
v. Otis, 21 id. 261; Chambers v. Lewis, 28 id. 454: 
Sholer, etc., Quarry Co. v. Bliss, 34 Barb. 309; Bank 
of California v. Collins, 5 Hun, 209; Reynolds v. Ma- 
son, 54 How. Pr. 213; Halsey v. McLean, 12 Allen, 438; 
Breitung v. Lindauer, 37 Mich. 217; Union Iron Co. v. 
Pierce, 4 Biss. 327; Sturges v. Burton, 8 Ohio St. 215; 
Lawler v. Burt, 7 id. 340; Irvine v. McKeon, 23 Cal. 
472. Mitchell v. Hotchkiss. Opinion by Loomis, J. 


STATUTE OF LIMITATIONS—NEW PROMISE.—A debtor 
whose debt was barred by the statute of limitations, 
said to his creditor with regard to it: ‘I will pay it 
as soon as possible.’’ Held, to be a sufficient acknowl- 
edgment of the debt to take it out of the statute. The 
Connecticut statutes of limitation do not create an 
arbitrary bar to the recovery of a debt independent of 
the will of the debtor. If they did a new promise 
would not avail the creditor unless founded on some 
new consideration, and in such case the action would 
have to be brought on the new promise. But the 
courts have always considered them mere statutes of 
repose, which suspend the remedy, leaving the debt 
uncanceled and still binding in foro conscientiea. Hence 
it is well settled that the debt may be revived and the 
bar to its recovery removed by a new premise, either 
express or implied. Lord v. Shaler, 3 Conn. 182; 
Bound v. Lathrop, 4 id. 336; Austin v. Bostwick, 9 id. 
496; Belknap v. Gleason, 11 id. 160; Phelps v. William- 
son, 26 Vt. 230. In general any language of the debtor 
to the creditor clearly admitting the debt and showing 
an intention to pay it will be considered an implied 
promise to pay and will take the case out of the stat- 
ute. Wooters v. King, 54 Ill. 343; Gailer v. Grennell, 
2 Aik. 349; Phelps v. Stewart, 2 Vt. 256. And in this 
State an acknowledgment that a debt was once justly 
due and has never been paid, will ordinarily authorize 
the inference of a promise to pay it. Sanford v. Clark, 
29 Conn. 460. Norton v. Shepard. Opinion by Loomis, J. 


SURETYSHIP — OFFICIAL BOND OF SHERIFF — UN- 
DERTAKING CO-EXTENSIVE WITH DUTIES OF SHERIFF. 
— The defendants were sureties of a sheriff on an offi- 





*To appear in 48 Connecticut Reports. 
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cial bond for $10,000, of which the condition was as 
follows: ‘‘ That whereas the said B. has been duly ap- 
pointed sheriff of Litchfield county for three years 
from June 1, 1875, according to the provisions of the 
Constitution and laws of the State, and has accepted 
said appointment and undertaken the obligations and 
duties incident to said office; now if the said B. shall 
faithfully discharge the duties of said office and answer 
all damages which any person may sustain by any un- 
faithfulness or irregularity in the same during said 
term of three years, then this obligation is to be void.” 
In March, 1876, a writ of attachment was placed in the 
sheriff's hands directing him to attach the property of 
the defendant therein to the amount of $300. The 
sheriff attached personal property, completed the ser- 
vice of the writ, and made return in the usual form. 
Judgment was recovered by the plaintiff in the suit in 
November, 1878, after the expiration of the sheriff's 
term, for $258. Execution was issued and demand 
made upon it on the sheriff by a proper officer for the 
property attached for the purpose of levying the exe- 
cution upon it, but the sheriff neglected to deliver it 
or to pay the amount of the judgment. Held, that 
the defendants were liable upon their bond, although 
the default occurred after the end of the three years. 
It wasa part of the duty of the sheriff to keep the 
property and have it forthcoming on demand, although 
not demanded until after the close of his official term. 
This duty was “incident to his office,” within the 
meaning of the bond. And the undertaking of the 
sureties was co-extensive with the duties of the sheriff. 
The command of the writ being to attach property to 
the amount of $300, and the sheriff having made re- 
turn that he had attached personal property in obedi- 
ence to the writ, and not having made return that the 
property was insufficient or that other property could 
not be found, it was to be presumed that he had at- 
tached property of sufficient amount to pay the judg- 
ment. Turkey v. Smith, 18 Me. 125; McKay v. Har- 
rower, 27 Barb. 463. Baker v. Baldwin. Opinion by 
Park, C. J. 
ee en 
PENNSYLVANIA SUPREME COURT AB- 
STRACT. 
COUNTER-CLAIM—SET-OFF MUST EXIST AT TIME 
ACTION COMMENCED. —In an action for the price of 
coke bought November 29, 1879, defendants pleaded as 
a set-off, damages from the breach of acontract for 
the sale of coke, such contract being in writing, 
dated November 11, and beginning to run December 
1, 1879. It was proven that the plaintiffs, on Novem- 
ber 19, six days after the making of the contract, noti- 
fied the defendants that they would not make any 
deliveries under it. On December 4, 1879, they wrote 
the plaintiffs they were ready to receive the coke and 
make payment therefor; that if shipments were not 
made they would buy in the open market, and hold 
the plaintiffs responsible for any difference in price 
they would have to pay, etc., etc. Held, that even if 
plaintiffs did not fulfill the contract for the sale of coke, 
there was, at the time of the commencement of the 
action, no breach, and defendants had no right of set- 
off on that account. A mere notice of an intended 
breach is not of itself a breach of the contract. It 
may become so if accepted and acted on by the other 
party. The notice of an intention not to perform the 
contract, if not accepted by the other party as a pre- 
sent breach, remains only a matter of intention, afd 
may be withdrawn at any time before the performance 
is in fact due; but if not in fact withdrawn, it is evi- 
dence of a continued intention to refuse performance 
down to and inclusive of the time appointed for per- 
formance. Ripley v. McClure, 4 Ex. 345. The 
promisee may treat the notice of intention as inopera- 


— 


executed, and then hold the other party responsible 
for all the consequences of non-performance. But jp 
that case he keeps the contract alive for the benefit of 
the other party as well as his own; he remains subjegt 
to all his own obligations and liabilities under it, and 
enables the other party not only to complete the con. 
tract, if so advised, notwithstanding his previous 
repudiation of it, but also to take advantage of any 
supervening circumstance which would justify him 
in declining to eomplete it. Leake on Contr. 873. It 
follows, that on November 29, when the action was 
commenced, there was no breach of the contract 
which the defendants could set up as a set-off to the 
plaintiffs’ claim. Nor does it help the defendants that 
when the cause was tried the breach was complete, 
The date of the commencement of the suit is the 
obvious test in such cases. Morrison v. Moreland, 15 
S. & R. 61; Carpenter v. Butterfield, 3 Johns. Cas. 14, 
Zuck v. Rafferty. Opinion by Paxson, J. 

[Decided Nov. 7, 1881.] 


MUNICIPAL CORPORATION — SCHOOL DISTRICT — 
NEGLIGENCE — RESPONDEAT SUPERIOR. — H., a 
builder, contracted with the school district of Erie to 
furnish all the materials and perform all the work for 
repairs to a school building, in compliance with plans 
furnished by S8., and under the superintendence of §,, 
orsuch other personas the district might designate, 
The work was not to be commenced until the close of 
the school term, July 3, when possession of the build- 
ing was to be obtained. An agreement was made 
with S. by the district to superintend the work. On 
the 22d of June, during the school term, H., without 
the consent of the district officers, commenced work. 
8. directed him to desist,and he agreed to do so, but did 
not, continuing his work during the next day, when a 
column fell, through his negligence, and struck and 
injured a scholar atthe school. There was evidence 
that the superintendent of schools of the district, and 
several members of the board of directors saw the work 
as it progressed, and made no objection either to the 
work or to the contractor having commenced it before 
the time fixed in his contract. In an action byF. 
against the district for the injury, held, that the dis- 
trict was not liable. Where the purposeof the con- 
tract is lawful, and the owner of the property may law- 
fully commit its improvement to others, if the owner 
employs a contractor to do the work, and the latter is 
guilty of negligence in doing it, the contractor and 
not the employer is liable. A person is not liable for 
the acts of another, unless the relation of master and 
servant or principal and agent exists between them. 
When an injury is done by a party exercising an inde- 
pendent employment, the party employing him is not 
responsible tothe person injured. This principle ap- 
plies to municipal corporations. Painter v. City of 
Pittsburgh, 10 Wr. 213. If the contractor is to perform, 
according to the plans and under the direction of an 
architect, he is nowise relieved from his positivo 
covenants to do the work; he continues to have con- 
trol over the men he employs and of the mode of per- 
forming his contract, and is liable for injuries caused 
by his neglect. Allen v. Willard, 7 P. F. 8S. 374. Ina 
contract with a city for the construction of a sewer, lt 
was stipulated that the work should be commenced 
and carried on at such times, and in such places, and 
in such a manner, as the engineer of the city should 
direct; and that was not sucha reservation of power 
as made the city liable for an injury occasioned by tho 
negligence of the contractor. City of Erie v. Caulkins, 
4 Nor. 247. A contractor for the grading and paving 





of astreet in acity, the work to bedone ‘* under the 
directions and to the satisfaction of the city engineer 
and the committee on streets,’ is responsible for an 
injury he does to property abutting on the street, and 





tive, and await the time when the contract is to be 





the city is not liable. 


Reed vy. Allegheny City, 29 P, 
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F. 8. 300. Even if a school district is a municipal cor- 
ration, the employment of 8S. did not operate asa 
relief to the contractor, nor make the district liable 
for his trespass or negligence. But school districts are 
corporations of lower grade and less power than acity, 
have less the characteristics of private corporations, 
and more those of a mere agent of the State. Whilea 
private corporation is liable for the neglect of its 
officers in the course of their employment, a less 
stringent rule applies to public corporations, and least 
of all to school districts. In this case the district 
would not be liable for any neglect of its directors. 
School District of Erie v. Fuess. Opinion by Trun- 
key, J. 
[Decided Nov. 14, 1881.] 

TITLE— THROUGH FORGED DEED INVALID THOUGH 
RECORD FAIR AND PURCHASER INNOCENT. — In this 
case defendant's claim to title to lands was derived 
through an instrument shown to be forged, he being 
an innocent purchaser for value without notice. The 
trial court charged that defendant would not be 
affected by the forgery because he could assert the 
rights of an innocent purchaser without notice, if he 
used reasonable diligence to obtain access to the 
original papers but without success, and the title, as 
recorded, was fair and free from blemish. Held, error. 
A purchaser who examines the records is protected by 
them as far as they can protect him, but he necessarily 
takes the risk of having the actual state of the title 
correspondent with that which appears of record. As 
was said in Arrison vy. Harmstead,2 Barr, 191. “A 
deed, good in its creation, may become void by matter 
ex post facto as by interlineation, erasure, or by alter- 
ation in a material part. But a deed may be good in 
part and void in part. It may be good against one 
person and void against another.” “It is said that 
Mrs: Lewis is a bona fide purchaser without notice. 
But conceding that she is, her situation is no better 
than the fraudulent grantor’s. Although the title of 
the grantor was in its inception good, it became en- 
tirely void by matter ex post facto. At the time of the 
assignment, the title being avoided, the assignor had 
nothing to convey; of course nothing passed to the 
assignee. It may beahardcase. Fraud may be com- 
mitted on an innocent purchaser, who may find it 
difficult to guard against imposition, but it is far better 
to encounter this risk than to give the least counte- 
nance to any alteration whatever of a solemn instru- 
ment of writing, which would certainly be the result, 
if the guilty party could escape the consequences of his 
fraud by a transfer to a person who might assume the 
garb of an innocent purchaser for a valuable considera- 
tion. We cannot lay too many restraints upon trick, 
artifice and fraud.’”” In Van Amringe v. Morton, 4 
Wh. 382, it was held, that if a decd which has been ex- 
ecuted and acknowledged by the grantor with a blank 
for the grantor’s name, be surreptitiously and fraudu- 
lently taken from the grantor’s house, and the blank 
filled up, no title passes thereby; and a bona fide pur- 
chaser for a valuable consideration from the person 
holding the deed stands in no better situation than 
such fraudulent holder. In Wallace v. Harmstead, 8 
Wright, 494, Woodward, J., speaking of the cases of 
Arrison v. Harmstead, 2 Barr, 191, and Wallace v. 
Harmstead, 3 Har. 462, said: ‘‘The stern ruling in 
those cases was applied without hesitation to a bona 
fide purchaser of the ground-rent without notice of 
the fraud, so that as far as concerns Arrison and all 
persons claiming under him the part of the deed which 
was intended to inure to his benefit may indeed be 
said to be dead. It was not merely a voidable instru- 
ment, it was void. It was called a forgery, and treated 
as such, and neither law nor equity would tolerate it, 
= in the hands of an innocent purchaser.”” Reck v. 

Clapp. Opinion by Green, J 
[Decided Nov. 7, 1881.] 





MISSOURI SUPREME COURT ABSTRACT.* 

CONSTITUTIONAL LAW— EXTENSION OF TERMS OF 
OFFICE — JUSTICES OF THE PEACE. — A Missouri statute 
passed in 1879, provides for the election of justices of 
the peace throughout the State at the general election 
in 1882, and declares that every justice of the peace in 
office at the time of the enactment of the section shall 
continue to act as such until the expiration of his com- 
mission and until his successor shall be elected and 
qualified. The object of this enactment was to remedy 
a defect in the existing law, by fixing a definite and 
uniform time for the election of justices of the peace. 
One of its effects was to prolong by two years the 
terms of office of justices elected in 1876. These jus- 
tices were elected for aterm of four years, and by the 
law in force at the time of their election, were to hold 
until their successors should be elected and qualified. 
The State Constitution provides thus: ‘ Nor shall the 
term of any office be extended for a longer period than 
that for which such officer was elected or appointed.’’ 
fleld, that the statute was not in conflict with the con- 
stitutional provision. The object of the provision is 
to prevent special legislation in favor of particular in- 
cumbents of office. It was not intended to interfere 
with the Legislature in the exercise of its power of 
making such reasonable changes in the times of elect- 
ing public officers as the public interest and conven- 
ience might require. The fact that the statute results 
incidentally in extending the terms of some justices 
of the peace, is not sufficient to invalidate it. State of 
Missouri ex rel. Attorney-General v. Ranson. Opinion 
by Ray, J. 

FRAUDULENT CONVEYANCES — PREFERENCE AMONG 
CREDITORS. —It is no objection to the validity of a 
conveyance by a debtor to his creditor that it operates 
to hinder and delay other creditors, that it was made 
with the intent on the part of the debtor that it should 
so operate, and that the creditor receiving it was aware 
of that intent, provided he received it with the honest 
purpose of securing his debt. But if he acted froma 
desire to aid the debtor in defeating other creditors, 
or in covering up his property, or in giving him a secret 
interest therein, or in locking it up in any way for the 
debtor’s own use and benefit, the conveyance will be 
held fraudulent and void. Kuykendall v. McDonald, 
15 Mo. 416; Carson v. Murray, id. 415; State v. Benoist, 

7 id. 500; Bump on Fraud. Con. 350, 351; Potter v. 
McDowell, 31 id. 74. Shelley v. Boothe. Opinion by 
Norton, J. 


MUNICIPAL CORPORATIONS — MUST KEEP STREETS IN 
SAFE CONDITION. — Cities are bound to maintain their 
streets in such condition that they will be reasonably 
safe for travel, and this duty cannot be shifted to the 
shoulders of another. If a wayfarer be injured by 
falling into an open sewer in a public street, the city 
will not be relieved of liability by reason of the fact 
that the opening was left unguarded by a contractor 
engaged in the construction of the sewer. Blake v. 
City, 40 Mo. 569; Bowie v. Kansas City, 51 id. 454; 
Bassett v. City of St. Joseph, 53 id. 290; 2 Dill. 
Munic. Corp., § 791; Chicago v. Brophy, 79 Ill. 277. 
Welsh v. City of St. Lowis. Opinion by Sherwood, 
C.J 

—— VALIDITY OF ORDINANCE— DELEGATION TO, OF 
LEGISLATIVE POWER — IMPOSITION OF PENALTIES BY. 
—(1) A town charter authorized the town to require 
all male citizens between the ages of twenty-one and 
fifty to work on the streets. An ordinance was passed 
by the council imposing this dnty only upon those be- 
tween twenty-one and forty-five. Held, that it was 
not void because it did not include those between 
forty-five and fifty. Where the powers conferred upon 


* Appearing in 72 Missouri Reports. 
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a town are to be exercised by ordinances to be passed 
by the town council, an order or resolution adopted by 
the council and entered on its records, will be, in point 
of form, a valid exercise of a power. (2) A town char- 
ter authorized the town council to require the citizens 
to work on the streets in such manner as the council 
might prescribe by ordinance, not exceeding ten days 
in each year. Held, that it was not necessary for the 
ordinance to fix the precise number of days that each 
man should be required to work; this might be left to 
the overseer of streets, without infringing the rule 
against the delegation of legislative power. (3) The 
power to require work to be done upon the streets as 
by ordinance the council may prescribe, implies the 
power of imposing penalties for a failure to work. 
Citing 2 Dillon Mun. ,Corp., §§ 604, 622; Thompson v. 
City of Boonville, 61 Mo. 282; First Municipality v. 
Cutting, 4 La. Ann. 335; 1 Dillon Mun. Corp., § 244. 
Town of Tipton v. Norman. Opinion by Henry, J. 





WISCONSIN SUPREME COURT ABSTRACT.* 
NOVEMBER 3, 1881. 


DEED —WITH UNCERTAIN DESCRIPTION — EXTRINSIC 
EVIDENCE — GRANTEE NO GREATER RIGHTS THAN 
GRANTOR — ESTOPPEL— ONE DEEDING TO CORPORA- 
TION MAY NOT DENY CORPORATE EXISTENCE.— (1) A 
deed with a description otherwise uncertain should be 
construed with reference to the actual rightful state of 
the property at the time of the execution; and extrin- 
sic evidence of that state is admissible to aid in the 
construction. Messer v. Oestreich, 10 N. W. Rep. 6. 
Where the grantee in such a deed goes into possession 
of land under it, and fences the same, and makes val- 
uable improvements thereon, with the knowledge and 
acquiescence of the grantor, this is a practical con- 
struction of the deed, binding on the parties and those 
claiming under them. (2) Where one takes a mort- 
gage including by its terms a parcelof land fenced off 
from the remainder of the mortgaged premises, and 
upon which a third party has erected and is maintain- 
ing and occupying a valuable building, neither he nor a 
purchaser on foreclosure of his mortgage acquires any 
greater rights against such third party than the mort- 
gagor has. Holcomb v. Holcomb, 2 Barb. 23; Tall- 
man v. Ely, 6 Wis. 244. (3) One who executes a deed 
(in this case a lease) to a body claiming to be acor- 
poration, is estopped from denying its corporate char- 
acter to defeat the instrument. In Franklin v. Two- 
good, 18 Iowa, 516, it was held that ‘‘ the execution of 
a mortgage to a corporation is an admission of its cor- 
porate existence, and estops the mortgagor from deny- 
ing thesame.*’ To the same effect are Nat. Bank of 
Fairhaven v. Phoenix W. Co., 6 Hun, 71; Parish v. 
Wheeler, 22 N. Y. 494; Palmer v. Lawrence, 3 Sand. 
162; Dutchess C. M. v. Davis, 14 Johns, 238. In Dew 
v. Van Houton, 10 N. J. L. 270, it was held that ‘in 
an action of ejectment brought by the assignee of a 
mortgagee against a mortgagor,upon a mortgage given to 
a corporation,it is not necessary to produce the charter 
of incorporation. The admission by the defendant him- 
self, in the deed of mortgage, is sufficient proof, when 
uncontradicted, of the existence of the incorporation.”’ 
In Congregational Society v. Perry, 6 N. H. 164, it was 
held ‘‘he who gives a note toa corporation is not to 
be permitted to deny that there is such a corporation.” 
To the same effect are Topping v. Bickford, 4 Allen, 
120; Merchants’ Nat. Bank v. Glendon Co., 120 Mass. 
97; Huffaker v. Nat. Bank, 12 Bush, 287; Vater v. 
Lewis, 36 Ind. 288; John vy. F. & M. Bank, 2 Blackf. 
367; Montgomery R. Co. v. Hurst, 9 Ala. 513; Jones 
v. Bank, 8 B. Monr. 123; Rector, Church Wardens, 
etc. v. Lovett, 1 Hall. 191. In the last case cited it was 





* Appearing in 53 Wisconsin Reports. 


held that ‘‘ where there has been a body corporate d 
facto fora considerable period of time, claiming at 
least to be such, and holding and enjoying property ag 
a corporation, it will be presumed that every mer 
formal requisite to the due creation of the corporation 
has been complied with.’”’ It was further, in ¢é 
held in that case that one contracting with such church 
in its corporate name thereby admits the existence of 
the corporation, and cannot thereafter deny it; and 
where suit is brought by the trustees of such church 
colore officii, the defendant cannot object upon the 
ground that they are not trustees, without showing 
that the proceedings have been instituted against 
them by the government, and carried on to a judg- 
ment of ouster. Whitney v. Robinson. Opinion by 
Cassoday, J. 


REPLEVIN — OF SEWING MACHINE SOLD ON INSTALL 
MENT PLAN— WHEN DEMAND NECESSARY. — A. deliy- 
ers to B. asewing machine under a contract for the 
sale thereof, by which title is not to pass to B. until 
full payment is made in specified installments, and on 
default of any payment A. is to be at liberty to take 
the machine away at his option. Held, (1) that A., on 
default in a payment, could not replevy the machine 
from B.’s possession without demand or notice of his 
option, and refusal by B. to surrender it, especially 
when it had been suffered to remain in B.’s possession 
for several months after the default, plaintiff claiming 
meanwhile that the payment wasdue. (2) That the 
possession of the machine by B.’s wife, living with 
him as such, was B.’s possession. (3) That in the ab- 
sence of any proof that B. was keeping out of the way 
to avoid notice and demand, a demand upon his wife, 
and her refusal to surrender the machine, and claim 
that it belonged to B., were not a demand upon and 
refusal and claim by B., unless she was especially au- 
thorized to act for him in that behalf, and the mere 
fact that she had made all the previous payments is not 
sufficient to establish such agency. Smith v. Newland- 
9 Hun, 553; Johnston v. Whittemore, 27 Mich. 463; 
Giddey v. Altman, id. 209; Deyal v. Jamison, 38 id. 
94; Cushman v. Jewell, 7 Hun, 525-530; Hutchings v. 
Munger, 41 N. Y. 155-158. Wheeler & Wilson Manu 
facturing Co. v. Teetzlaff. Opinion by Taylor, J. 


SALE OF PERSONAL PROPERTY — PRIVILEGE TO RE- 
TURN — REASONABLE TIME.—A “reaper and self- 
binder’ was delivered to a conditional purchaser in 
July, and used in the harvest of that season, and 
found defective. In January or February following, 
the vendor’s agent called on the purchaser in relation 
to payment for the machine, and the purchaser said 
he would give nothing for it; but he still kept it and 
did not offer to return it until the following April. 
Held, that there was no error in setting aside a finding 
by the jury that the machine was returned in a reason- 
able time, and rendering judgment for its value. What 
is aresonable time, unreasonable delay, laches, negli- 
gence, or diligence, in any given case, is strictly a 
mixed question of law and fact, which ought to be 
submitted to the jury. But to this general rule there 
are two exceptions, namely: When there are fixed 
and certain rules for its determination by the court; 
and where the uncontroverted evidence so clearly 
proves the issue that there is really no question in 
respect to it to be submitted to the jury. In such cases 
the question may be treated as one of law, and passed 
upon by the court without any encroachment upon 
the province of the jury. 1 Greenl. Ev., § 49, and 
notes; Williams v. Porter, 41 Wis. 423; Hutchinson v. 
Chicago, ete., R. Co., 41 id. 542; Berg v. Chicago, ete., 
R. Co., 50 id. 419. See also, Lemke v. Chicago, etc., 
R. Co., 89 Wis. 450; Boothby v. Scales, 27 id. 626; 2 
Sedg. Damages, 173; Vaughn v. Howe, 20 Wis. 497- 





Gammon v. Abrams. Opinion by Orton, J. 
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SLANDER —IMPUTING UNCHASTITY — REFUSAL TO 
RETRACT.—(1) Words accusing a married woman of 
being @ prostitute are actionable per se. Ranger v. 
Goodrich, 17 Wis. 78; Benaway v. Conyne, 5 Pin. 196; 
Gibson v. Gibson, 43 Wis. 23; Mayer v. Schleichter, 29 
jd. 646. (2) In slander, evidence of a subsequent re- 
fusal to retract the slanderous words is admissible to 
show actual malice. The refusal to admit the falsity 
of the charge, and insisting upon the truth when the 
defendant failed to prove the truth of the charge, was 
always considered an aggravation of the injury under 
the old rules of pleadings; and the admission of the 
falsity of the charge and apologizing for the wrong 
done was considered meritorious on the part of the 
defendant, and was received in mitigation of the 
damages. In England the effect which the apology 
shall have upon the damages is regulated by statute. 
6 and7 Vict.,c.96; Folkard’s Starkie on Slander and 
Libel, 88 499, 500, 501, 708, 709, 710. Klewin v. Bawman. 
Opinion by Taylor, J. 





> 


FINANCIAL LAW. 





NEGOTIABLE INSTRUMENT — DRAFT — ACCEPTANCE. 
—A promise in writing to pay a draft to be drawn for 
asum named is an authority to draw for that sum 
and no more. If the draft be drawn for more, the 
promisor will not be bound to pay any part of it. The 
rule is otherwise in the case of a draft in existence at 
the time the promise is made. In such case the 
promise will be treated as a partial acceptance, and 
the promisor will be bound to that extent. Molson’s 
Bank v. Howard, 40 N. Y Sup. 15; Central Savings 
Bank v. Richards, 109 Mass. 414; 14 Am. Law Reg. (N. 
8.) 401; Weggerstoffe v. Keene, 1 Strange, 214; Ed- 
wards on Bills, 419; Byles on Bills, 194; Daniel on Neg. 
Inst., $561; Bissell v. Lewis, 4 Mich. 450; Nelson vy. 
First National Bank, 48 Il. 59. Missouri Sup. Ct., 
Oct., 1881. Brinkman v. Hunter. Opinion by Hough, 
J. (73 Mo.) 

—— JOINT MAKERS— STATUTE OF LIMITATIONS. — In 
ap action on a joint and several promissory note 
against one of two makers, to which he pleaded pay- 
ment and limitations, it was jeld, that evidence was 
admissible of payment of items of interest and of part 
of the principal by the co-maker, who was dead when 
the suit was brought, indorsed oa the note in his hand- 
writing, and of admissions by the maker sued, to tuke 
the note out of the operation of the statute of limita- 
tions, and show that it was the iatter’s debt. The 
effect of part payment by one of two or more joint 
aud several makers of a note, to prevent the bar of the 
statute, was considered in Ellicott v. Nichols, 7 Gill, 86, 
and again in Schindel v. Gates, 46 Md. 604. In these 
cases it was held as the settled law of this State that 
such payment, if made before the statute has attached, 
is sufficient to take the note out of the operation of the 
statute as to all the makers; on the principle that the 
payment by one is payment for all. Maryland Ct. of 
Appeals, Jan. 27,1881. Burgoon v. Bixler. Opinion 
by Bartol, C. J, (55 Md. 384.) 


—— BONA FIDE HOLDER—PURCHASE AT A DISCOUNT. 
—Plaintiff purchased, a short time before maturity, 
for $30, five promissory notes of $20 each. These notes 
were secured by a mortgage. Held, that a finding of 
the trial court, in an action on the notes, that plaintiff 
was not a bona fide purchaser, would not be disturbed. 
The rights of a holder of negotiable paper, purchased 
before due, are to be determined by the simple test of 
honesty and good faith on his part in making the pur- 
chase. In determining whether the purchaser has 
acted in good faith or not, the amount of the considera- 
tion may become a material inquiry. In Dewitt v. 
Perkins, 22 Wis. 474, it was held that purchasing a note 
of $300 for $50, against a solvent maker, was very 








strong, if not conclusive, evidence of bad faith. And 
a like decision was rendered in Hunt v. Sanford, 6 
Yerg. 387, where a note for $333.33 was purchased for 
$125; and in Gould v. Stevens, 43 Vt. 125, where a note 
for $300 was purchased. for $50. In some of the cases it 
is said that the consideration muse be full and fair, as 
well as valuable. Goldsmid v. Lewis Bank, 12 Barb. 
410; Hall v. Wilson, 16 id. 548. In Miller v. Race, 1 
Burr. 452, the action being for a bank bill that was 
stolen, Lord Mansfield said: ‘‘ Here an innkeeper took 
it bona fide in his business from a person who had the 
appearance of a gentleman. Here 1s no pretense or 
suspicion of collusion with the robber, for this matter 
was strictly inquired into at the trial; and it it so 
stated in the case.’’ ‘‘ Indeed, if there had been any 
collusion or any circumstance of unfair dealing the 
case had been otherwise.” If it had been a note for 
£1,000 it might have been suspicious; but this was a 
small note for £210s. only, and money given in ex- 
change for it. The same principles were afterward 
applied by the same judge to negotiable paper, and 
Miller v. Race may be regarded as the leading author- 
ity upon this branch of the law. Nebraska Sup. Ct., 
Nov. 12, 1881. Smith v. Jansen. Opinion by Maxwell, 
Cc. J. 
—_—___+—_—__—- 
NEW YORK STATE BAR ASSOCIATION, 





OF THE GENERAL EXECUTIVE COMMITTEE, 
79 CHAPEL STREET, ALBANY, February, 15, 1882. 
Editor of the Albany Law Journal: 
The following is a statement of a resolution of this 
committee adopted by correspondence: 


‘© Resolved, That the Chairman of the General Ex- 
ecutive Committee be, and is authorized and directed 
to appoint a committee of five to make arrangements 
forthe annual meeting of the New York State Bar 
Association in 1882; and such committee of arrange- 
ments shall have power to add to its own number, and 
will report from time to time to the Executive Com- 
mittee. 

‘* Approved, and transmitted_to the Secretary for 
mailing tothe members of the Executive Committee, 
pursuant to regulation five. 

*Brapiey B. Burt, 
** Chairman General Executive Committee. 
* Dated, OswEGo, January 2, 1882.”’ 


OFFICE OF THE SECRETARY 


A copy of said resolution and the approval thereof 
by the Chairman, were sent by mail to every member 
of this committee January 28, 1882. Messrs. Gerry, 
Shepard, Ivins, Low, Diven and Buchanan, voted for 
the adoption of said resolution. No vote against the 
same has been received by the Secretary. 

CHARLES J. BUCHANAN, 
Secretary General Executive Committee. 
sscutnssniisiasilipadadiaseat 


NEW BOOKS AND NEW EDITIONS. 


New York«K CITATIONS. 





New York Citations. Cases affirmed, reversed, modified, and 
cited in allthe Reports of the State of New York, from 
1794 to the present time. By Theodore Connoly, of the 
New York Bar. Albany: W. C. Little & Co., 1882. Pp. 
viii, 986. 

TNHIS work seems to be on the plan of Wait’s Table 

of Cases. It is of course more convenient than 
that work,which is in two volumes, and it might easily 
be more accurate, than that work which has made some 
inexcusable omissions. The present also cites cases, 
from this journal and the Weekly Digest, not otherwise 
reported. Itis out of the question for us to pronounce 
upon itsaccuracy. Assuming it to be accurate it must 
prove indispensable. With all its faults, we found 

Wait’s Table a most useful auxiliary. This volume is 

rather cheaply gotten up. 
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HINE AND NIcHOLs’ INSURANCE DECISIONS. 

Hine and Nichols’ new Digest of Insurance Decisions, fire and 
marine, together with an abstract of the law on each im- 
portant point in fire and marine insurance. The whole be- 
ing intended as a complete hand book of the law, as estab- 
lished by the most recent adjudications in the courts of 
this country and Great Britain. By C.C. Hine and Walter 
8. Nichols, editors Insurance Law Journal. New York: 
The Insurance Monitor, 1882. Pp.-803. 

This book purports to be a digest of cases not as yet 
cited in any text book on insurance. The abstracts 
are very full, and the cases cited in the opinions are 
given. The abstracts of the law undereach heading 
are succinctly and clearly stated, with citations of the 
cases from which the principles are derived. Assum- 
ing that the matter here given is not embodied in any 
complete digest of insurance law, or referred to in the 
standard text books, this volume will have its place. 
But on a trial at hazard of a dozen cases, we find every 
one of them cited in May on Insurance, just published, 
and to which we recently called attention. The two 
works are exactly contemporaneous, so that the state- 
ment of the editors may well have been made in per- 
fect good faith. The present volume of course cannot 
supply the place of a good text book equally fresh, but 
it may be useful asa supplement. It is well printed. 


18tH BLATCHFORD’s Crrcurr Court REPORTS. 


This volume is the latest contribution to a series of 
which we have often found occasion to speak well. 
The very first case in it, Lavin v. Emigrant Industrial 
Savings Bank, is oneof the greatest interest, on the 
subject of administration on the estate of a living per- 
son, decided by Judge Choate. The case of Campbell 
v. James, p. 92, was once of great interest, being an 
action wzainst the late postmaster of New York city 
for infringement of a patent for cancelling adhesive 
postal stamps. The plaintiff succeeded below, but the 
Supreme Court have just now reversed the decision. 
The case of Campbell vy. Crampton, p. 150, Judge Wal- 
lace giving the opinion, holds that an action will not 
lie in this State for breach of promise of marriage 
made in Alabama, by nephew to aunt, such marriages 
being void in Alabama. Miller v. Mayor, p. 212, holds 
that the Brooklyn bridge is a lawful structure. Ehret 
v. Pierce, p. 302, holds that an advertising card is not 
subject of copyright. Kershaw v. Town of Hancock, 
p. 383, holds that unsealed coupons, originally at- 
tached to sealed bonds, and sold after being detached, 
are subject to the provisions of the statute of limita- 
tions applicable to sealed instruments. National Ex. 
Bank v. Wells, p. 478, holds that an assessment, under 
the New York act of April 23, 1866, against a share- 
holder in a National bank, on the value of his shares, 
is void. Among the patent cases are those involving 
a canopy top for a baby-carriage, a cuspidor, a cheese 
hoop, a rabber over-shoe, and a rivet for securing 
pantaloons pockets. The volume is well printed, and 
published by Baker, Voorhis & Co., New York city. 


7TH Srewart’s Equity Reports (34 N. J. Eq.). 


Of former volumes of this unique and invaluable 
series we have so often spoken that it is unnecessary to 
say more of this than that it is equal to its prede- 
cessors. Judge Stewart’s notes continue excellent, 
and are more numerous than ever, but we wish the 
printer would put them at the end of the cases, instead 
of at the bottom of the pages. The cases are generally 
important. We note especially, Hannon v. Williams, 
p. 255, holding that a depositor in an insolvent savings 
bank, who is also indebted to the bank, cannot set off 
his deposit against his indebtedness; and Haydock v. 
Haydock, p. 570, an interesting case of constructive 
fraud. The volume can be obtained from F. D. Linn 
& Co., Jersey City. We wish the reporter would index 
his notes. 








NEW YORK COURT OF APPEALS DECISIONS, 


HE following decisions were handed down, Friday, 
Feb. 10, 1882. 


Appeal dismissed with costs—In re Attorney- Gene. 
ral v. The Atlantic Mutual Life Insurance Co. (two ap- 
peals); Fitch v. Best; Gray v. The New York Elevator 
Co.; Young v. Cuddy; The People ex rel. Joseph P. 
Belton v. The Board of Commissioners of Public Parks, 
Judgmeut affirmed with costs — Pound v. The Jef- 





ferson Iron Co.—— Order affirmed with costs— The 
Knickerbocker Life Insurance Co. v. Nelson; Wallace 
v. Feely. —— Orders of General and Special Terms re- 


versed and matter remitted to Special Term, to the 
end that it may exercise its discretion upon the appli- 
cation made to it. Costs to the appellants in this court 
to be paid by the receiver out of the funds— Jn re At- 
torney-General v. The Continental Life Insurance Co, 
(two cases). 


In Court oF APPEALS, Feb. 10, 1882. 
Ordered: The court will take a recess on Friday, the 
10th day of February, 1882, until Monday, the 27th day 
of February, 1882, at 10 o’clock A. M., at the old Capitol 
in the city of Albany, then to proceed with the call of 

the present calendar. 
EK. O. PERRIN, Clerk. 
—_— _ ——_ 
NOTES. 


ie Southern Law Review for February-March con- 

tains the following leading articles: History, 
Jurisdiction and Practice of the Court of Claims of 
the United States, by William A. Richardson; Lia- 
bility of real estate for debts of deceased persons, by 
J.G. Woerner; Exemplary damages for injuries to 
property, fraud, etc., by Samuel Maxwell; Relief for 
the Federal Courts, by James O. Pierce. ——In the 
Kentucky Law Journal for February are the following 
short articles: A Bankrupt Law, by John H. Ward; 
Chancery Jurisdiction in Kentucky in cases of fraudu- 
lent conveyance, by H. Burnett; Insane Homicides, by 
H. W. Rives; Aliens and their rights, by D. M. Rod- 
man; Divorce Laws, by Buford Twyman; Ministerial 
Officers, by J. E. Fogle. 


While the Supreme Court of Pennsylvania decided 
761 cases last year, the Supreme Court of West Vir- 
ginia in eight years andahalf has decided only 548 
cases, and is overwhelmed with arrears. This comes 
of writing long opinions.——The American Law Regis- 
ter for February contains the following cases in full: 
Raynor v. Preston (Eng. Ct. App.), on right of vendee 
to insurance money before completion of contract of 
sale, with note by Hugh Weightman; Mahoney Mining 
Co. vy. Anglo-Californian Bank (U. 8. Sup. Ct.), on lia- 
bility of corporation for overdraft by its officers, with 
note by Adelbert Hamilton; Dackley v. Headley 
(Mich.), on duress of goods, with note by M. D. Ewell; 
Uhl v. Harvey (Ind.), on notice by retiring partner, 
with note by W. W. Thornton. The article on Mari- 
time Liens, by Theodore M. Etting, is continued. 


“The Hour,’ a New York city weekly, has a very 
good full-page cartoon of Judge Arnoux, in its issue of 
February 4th, accompanied by a biographical sketch, 
which will interest our readers, inasmuch as it makes 
extracts from and references to this Journal in refer- 
ence to Judge Arnoux’s cases of Lange v. Benedict, the 
Rollwagen will, and the Brooklyn bridge. See 20 Alb. 
Law Jour. 44; 10 id. 3; 9id. 102, 150, 154.—-The A meri- 
can Law Review for February contains the following 
leading articles: The responsibility of Guiteau, by 


Charles F. Folsom, M. D.; Liability of subscribers as 
affected by amendments to charters of corporations, 
by W. H. Whittaker; Issues involving the fact of in- 
sanity —the burden of proof, by Arthur G. Sedgwick; 
Can damages for causing death be recovered independ- 
ent of any statute? by Richard C. McMurtrie. 
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ALBANY, FEBRUARY 25, 1882. 








CURRENT TOPICS. 





T is hoped that with this number of the ALBANY 
Law Journal the first number of the INDEx- 
REPORTER will be sent to all our subscribers and 
exchanges, as a prospectus. This is the project to 
which we referred, 24 Alb. Law Jour. 521. It is 
under the charge of an experienced and thoroughly 
capable editor, Mr. R. R. Newell, of Boston, and 
judging from the first number, which we have ex- 
amined in manuscript, we think it cannot fail to be 
a very valuable assistant to the profession. The 
first number is necessarily in some sense experi- 
mental as to make-up and dimensions of matter, and 
the intention is to make the succeeding numbers 
fuller and rather more of the ‘‘digest” than of the 
“index.” It is intended to give in this way, from 
month to month, a reference, more or less full, to 
absolutely every case decided in England and 
America during the next preceding month, and re- 
ported in any medium whatever, so that the practi- 
tioner may be sure of possessing a knowledge of 
every thing decided on any point at the moment 
when he goes into court. It is not expected to su- 
persede the reports or digests or law journals, but 
only to afford a temporary but trustworthy and com- 
prehensive glance at the whole field of adjudication 
for the month. 

Our English mails bring us an account of a very 
singular occasion for discharging a jury pending a 
criminal trial. At the Hertford Assizes, before Mr. 
Justice Grove, a man indicted for night-poaching 
was brought to trial. Two witnesses had testified 
for the prosecution, and a third was about to be 
sworn, when a juror arose in the box and said, ‘‘my 
lord, we don’t wish to hear any more of this case,” and 
another presently said they did not believe anything 
of what had been testified, and had made up their 
minds not to convict on such evidence. Ilis lord- 
ship thereupon discharged the jury, and dismissed 
the prisoner upon his own recognizance. After the 
discharge, five of the jurors signed a letter to the 
judge, disavowing the action of the two who had 
spoken, and declaring that they had been ready to 
hear the whole case. So far as we know, this is 
entirely novel. Of course the question of once in 
jeopardy will arise on an attempt to try the prisoner 
again. The London Law Journal remarks: ‘‘ Noth- 
ing would be more prejudicial to public confidence 
in the law than that the judgés should be supposed 
to exercise their power of discharging the jury 
when they think the verdict is going against the 
Crown. In the case in question it appeared proba- 


ble that if the existing jury tried it a verdict of 
acquittal would have been returned without refer- 
ence to the evidence, and for this misconduct of 
the jury the judge would seem to have been justi- 


Vou. 25—No. 8. 





fied in discharging them.” In Com. v. McCormick, 
130 Mass. 61, the jury was discharged, pending the 
trial, upon discovery that one of them was a surety 
upon a recognizance in the cause entered into by 
one of the defendants. 


The recent verdicts of the coroner’s juries in the 
matters of the Spuyten Duyvil railroad ‘‘ accident” 
and the burning of the Potter building in New 
York city, forcibly remind us of some old thoughts 
of ours on ‘‘dead-letter laws.” There are plenty of 
these laws, such as those against selling intoxicat- 
ing liquors without license, betting, profane swear- 
ing, travelling on Sunday, those in reference to fire 
limits and the safety of tenement-houses and other 
buildings, those holding persons criminally re- 
sponsible for negligence producing death, and the 
like. Such laws have never been enforced and 
never can be so long as the public are so apathetic 
on these subjects. If Mr. Potter could be sent to 
prison he and others would become more careful 
about setting death-traps in buildings. If the 
brakeman, Melius, could be sent to prison, the 
next brakeman would go back with his lantern and 
warn off the approaching train, although it might 
tire him and muddy his boots. Punch used to pre- 
scribe the tying a director on the front of the engine 
to prevent collisions. We would recommend tying 
another to the rear platform. We shall hope to see 
somebody punished in the city of New York for 
these murders. And we hope the prosecution will 
have more foresight or better luck than they had in 
Com. v. Hartwell, 128 Mass. 415; 8. C., 35 Am, Rep. 
391, the case of the Old Colony railroad conductor, 
indicted for negligently producing a collision and 
killing a passenger, and where the indictment hav- 
ing alleged that he knew of the approach of the 
other train, the prosecution failed or omitted to 
prove it, and he got a new trial. Since then we 
have not heard of the case. It always cheers us to 
hear of the conviction of those sportive fellows who 
point pistols at others to frighten them, and thus 
kill the subjects of their jest. State v. Hardie, 47 
Towa, 647; 8. C., 29 Am. Rep. 496. Our community 
ought to be ashamed of their dead-letter laws, and 
every citizen who interests himself in endeavoring 
to procure their enforcement, is a public benefactor, 
Let the officers of justice stick to Mr. Potter and 
the railroad murderers, and see if they cannot en- 
force these laws for once, just by way of variety. 
And let some one see if the brutal New York city 
shop-keepers are obeying the recent law requiring 
them to furnish seats for saleswomeu. We have no 
idea that one shop-keeper in ten obeys this law. 
But nothing can be done for a community that does 
not care to have its laws enforced. It is much 
easier to have a spasm of virtue once in a while, 
shed a few tears, subscribe a few dollars, call a few 
hard names, and find a few sweeping coroners’ ver- 
dicts. A few years ago the city attorney of Troy 
faithfully tried to punish citizens who infringed the 
fire-limits ordinance, and met with no great success. 
In the same city an earnest attempt to enforce ex- 
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cise penalties was rather frowned upon by the pub- 
lic, and the attorney who engaged in it was regarded 
as a mean fellow. As a general rule the enforce- 
ment of the laws is as thorough as the community 
deserve or are willing to stand by. 


Senator Edmunds makes a careful review of the 
conduct of the Guiteau trial, in the March number 
of the North American Review. He comes substan- 
tially to the same conclusions that we have drawn 
in this journal. His approval of Judge Cox’s course 
in general will soothe whatever of annoyance that 
discreet judge may have suffered from the ignorant 
rant of newspaper writers. Senator Edmunds takes 
the same views that we have advanced respecting 
the practical inability of the judge to restrain a dis- 
orderly prisoner whose counsel plead insanity. At the 
same time he recommends some enactment enabling 
courts to punish disorderly prisoners for contempt 
and to suspend their trial meantime. As we have 
said before, we doubt the expediency or necessity of 
this. Such occasions are very rare, and as the Sen- 
ator himself seems conscious, such resorts might 
lose more in public delay, expense and _ incon- 
venience, than they would gain in dignity and de- 
corum. The possession of the power, unused, 
would soon bring it into contempt. We must get 
on with the trial of Guiteaus as best we can. But 
everybody will agree with the senator that specta- 
tors may be compelled to good behavior and pun- 
ished for levity or disorder, and that this power 
should have been exercised on the late trial. 


Some members of Congress seem to find a consti- 
tutional difficulty in the way of punishing or sup- 
pressing polygamy. Polygamy, forsooth, is a reli- 
gious creed and institution, and therefore we have 
no right to meddle with it! If the Thugs should 
come over from India, and set up their religious 
practice of assassination, on the same reasoning we 
could not punish them. Religious belief cannot 
justify crime, and polygamy is regarded by all civ- 
ilized nations asacrime. It was part of Guiteau’s 
religious convictions that he was divinely commis- 
sioned to ‘‘remove” the president, but we find no 
scruple in punishing him for practicing his creed. 
Really, it seems to us that a congressman who argues 
that polygamy is constitutionally entitled to immu- 
nity because those who practice it pretend to be- 
lieve it a religious ordinance, is, not to put too fine 
a point on it, making an ass of himself. Sucha 
detense might have been set up for slavery, although 
we do not remember that it ever was. Polygamy is 
the greatest political crime of our age and country. 
We compromised long with slavery, because it was 
entrenched behind State Constitutions. There is 
no such difficulty in the present case. Congress can 
reduce its territories to good behavior or disfranchise 
them, or disfranchise their citizens. There is no 
reason in law or morals why Senator Edmund’s bill 
should not pass. If any congressman has a tender- 


ness for concubinage, let him emigrate to Turkey. 





Mr. W. H. Bailey, of North Carolina, writes some 
interesting and original suggestions to the Central 
Law Journal on the subject of ‘‘ digesting and in. 
dexing.” He agrees with Mr. Austin Abbott that 
‘it ought to be established as an inflexible rule to 
use the noun as the initial word and not the adject- 
ive. Thus, Actions, civil; Actions, criminal; not 
Civil Actions, or Criminal Actions.” “ Indictment” 
he would put under Pleading, criminal; ‘‘ Declara- 
tion ” or ‘‘Complaint,”’ under Pleading, civil. This 
is well enough, perhaps, but is not ‘‘ criminal law” 
rather too broad a subject to be made a mere sub- 
division of ‘‘actions”? We believe however in 
putting all the subordinate heads of criminal law, 
such as homicide, larceny, etc., under Criminal Law. 
We agree with him, too, in dispensing with Hus- 
band and Wife, and making a generic head of Mar- 
riage, with subdivisions of Dower, Divorce, etc. It 
seems to us he refines too much upon the use of 
catch-words and cant-words. We hardly approve 
of ‘‘ Daffa Down Dilly,” for example, as a reference 
to the famous case of slander of an attorney. The 
man who could remember that could remember 
Defamation on Attorney. Mr. Bailey will find a 
cross-referencer tohis mind in theeditor of the North 
Carolina Statutes, who puts down, ‘ Stud-horses, 
see Religious Societies.” On turning to the latter 
we find that it is against the law to exhibit such 
animals within a specified distance of a meeting of 
any religious society — it being feared that the ope- 
rations of nature will prove more attractive to Ken- 
tuckians than the services of the sanctuary. Mr. 
Bailey observes: ‘‘It is astonishing how little our 
indexers have availed themselves of a great many 
good old words, such as Fiduciary, Alibi, etc., and 
coined words such as Betterments, Contractee, Dis- 
tributee, Cablegram, Licensee, and the like, and 
why they do not coin words as needed, such as Ad- 
dressee (party written to), Wiree (party telegraphed), 
Homsteader, Usuree, etc.” Now ‘‘contractee” is 
‘a vile phrase,” for a ‘‘contractee” is also a con- 
tractor. It is different with Licensee and Distrib- 
utee. There is no need of Usurer or Usuree; Usury 
tells the whole story. Homestead will cover Home- 
steader; Telegraph will embrace Telegrapher and 


Wiree. We partly agree with Mr. Bailey when he 
says: ‘‘Let all such headings as Administrators, 


Adultery, Affidavit, Agreement, Alimony, Amend- 
ment, Answer, Assignment, Bills of Lading, Certi- 
orari, Cities, Clerks, and many others, be used only 
as cross-references, reserving on the gviding princi- 
ple already stated such apparent subdivisions as Ad- 
vancement, Affray, Agency, Appeal, Arrest, Assault, 
Attachment, Attorneys, Bankruptcy, Bastardy, 
Boundary, etc.” But several of these have inde 
pendence enough to #tand alone, it seems to us. 





NOTES OF CASES. 





N Brown v. Chicago, ete., R. Co., Wisconsm §8u- 
preme Court, Jan. 10, 1882, 11 N. W. Rep. 356, 

the plaintiffs, husband and wife, were passengers 
on the defendant’s railroad. Through the negli- 
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gence of the train employees, they were put off the 
train before they reached the station of their des- 
tination, in the dark, where they were unac- 
quainted, and consequently they walked along the 
track, in the dark, 2 distance of three miles to the 
station to which the defendant had contracted to 
carry them. As a consequence of this walk, the 
female plaintiff, being pregnant at the time, suf- 
fered a long illness and prostration, resulting in a 
miscarriage. The defendant appealed on _ the 
ground, among other things, that the negligence 
of its employees was not the proximate cause of 
the plaintiff's sickness and miscarriage. The court 
however held otherwise, saying: ‘‘The rules which 
limit damages in actions of tort, so far as any gen- 
eral rules can be established, are in many respects 
different from those in actions on contract. The 
general rule is that the party who commits a tres- 
pass or other wrongful act is liable for all the direct 
injury resulting from such act, although such result- 
ing injury could not have been contemplated as a 
probable result of the act alone. 1 Sedg. on Meas. 
of Dam., 130, and note; Hten v. Luyster, 60 N. Y. 
252; Hill v. Winsor, 118 Mass. 251; Lane v. Atlantic 
Works, 111 id. 136; Keenan v. Cavanaugh, 44 Vt. 
268; Little v. R. Co., 66 Me. 239; Collard v. R. Co., 
7H. & N. 79; Hart v. R. Co., 13 Mete. 99-104; 
Wellington v. Downer Kerosene Oil Co., 104 Mass. 64; 
Metallic Compression Casting Co. v. R. Co., 109 id. 
277; 8. C., 12 Am. Rep. 689; Salsisbury v. Herch- 
ienroder, 106 Mass. 458; 8. C., 8 Am. Rep. 354; 
Perley v. R. Co., 98 Mass. 414; Kellogg v. R. Oo., 
26 Wis. 223; 5. C., 7 Am. Rep. 69; Patten v. R. Co., 
82 Wis. 524, and 36 id. 413; Williams v. Vanderbilt, 
28N. Y. 247; Ward v. Vanderbilt, 34 How. Pr. 144; 
Bowas v. Pioneer Tow Line, 2 Sawy. 21. These 
cases, and many more which might be cited, clearly 
establish the doctrine that one who commits a tres- 
pass or other wrong is liable for all the damages 
which legitimately flow directly from such trespass 
or wrong, whether such damages might have been 
foreseen by the wrongdoer or not.” Cole, C. J., 
and Lyon, J., dissented. See ‘‘ Remote Injury,” 23 
Alb. Law Jour. 344; Pullman Palace Car Co. v. 
Barker, 4 Col. 344; 8. C., 34 Am. Rep. 89; I/eMa- 
hon v. Field, 24 Alb. Law Jour. 531; 8. C., 7Q. B. 
Div. 591; Lange v. Wagner, 52 Ma. 810; 8. C., 36 
Am. Rep. 380, and note, 382. The case of Hobbs v. 
Tondon, ete., Ry. Co., L. R., 10 Q. B. 111, which is 
contrary to the principa! case, is severely critcised 
in McMahan v. Field, supra, and also in Wilson v. 
Newport Dock Co., L. R., 1 Ex. 177. 


In Brown v. Marshall, Michigan Supreme Court, 
Jan. 25, 1882, 11 N. W. Rep. 392, it was held that 
inan action against a druggist for injury by negli- 
gence of his clerk in selling sulphate of zine for 
Epsom salts, a charge that the druggist is liable, 
without regard to negligence or legal fault, is error. 
The court charged: ‘‘It is the duty of druggists 
to know the properties of the medicines which they 
sell, and to employ such persons as are capable of 





discriminating and dealing out according to pre- 
scription; and if the defendant’s clerk in this case 
sold and delivered to plaintiff a poison instead of a 
harmless drug, and the plaintiff took it supposing 
it to be. harmless, and was thereby caused a suffer- 
ing and a serious injury, the defendant is liable for 
all damages so caused on this suit. In this instruc- 
tion there is no hint of negligence as a necessary 
element in the right of action. The duty is cor- 
rectly stated, and it is assumed that a right of ac- 
tion will arise from a failure to perform it, irrespect- 
ive of the reasons. If the judge is wrong in this, 
the judgment cannot stand; for though there are 
other instructions which seem to be inconsistent 
with this, we cannot know that the jury did not 
shape their action by this rather than by any other. 
The question then is whether the delivery at a drug 
store of a deleterious drug to one who calls for one 
that is harmless, and a damage resulting therefrom, 
will not merely tend to make out a right of action, 
but of themselves give a right of action even though 
there may have been no intentional wrong and the 
jury may believe there was no negligence, That 
such an error might occur without fault on the part 
of the druggist or his clerks is readily supposable. 
He may have bought his drugs from a reputable 
dealer in whose warehouse they have been tampered 
with for the purposes of mischief. It is easy to 
suggest accidents after they come to his own pos- 
session, or wrongs by others of which he would be 
ignorant, and against which a high degree of care 
would not give perfect protection. But how the 
misfortune occurs is unimportant if under all cir- 
cumstances the fact of occurrence is attributable to 
him as legal fault. The case it must be conceded is 
one in which a very high degree of care may justly 
be required. People trust not merely their health 
but their lives to the knowledge, care and pruderice 
of druggists, and in many cases a slight want of 
care is liable to prove fatal to some one. It is there- 
fore proper and reasonable that the care required 
shall be proportioned to the danger involved. But 
we do not find that the authorities have gone so for 
as to dispense with actual negligence as a necessary 
element in the liability when a mistake has oc- 
curred.” Citing Thomas v. Winchester, 6 N. Y. 
397; Norton v. Sewall, 106 Mass. 143; Fleet v. Hol- 
lenkemp, 13 B. Mon. 219; George v. Skinington, L. 
R., 5 Ex. 1. The court concluded: ‘The judge 
therefore instead of submitting the mistake to the 
jury as something in itself necessarily constituting 
a cause of action, should have submitted it as mat- 
ter of evidence on the question of negligence, of 
the cogency of which it was their right and their 
duty to judge.” 


In Varney v. Manchester, 58 N. H. 480, the plaint- 
iff, on Decoration Day, went into the street to see a 
procession form, and stood from three to five min- 
utes near a pile of lumber, which then fell on and 
injured him. The court held that he was at the 
time ‘travelling upon a highway,” within the 
meaning of the statute. Counsel urged that “towns 
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are not bound to maintain the streets in suitable 
condition” as amphitheaters for the spectators at a 
public show, nor as ‘‘trotting-parks for the pur- 
poses of the race-course, nor as playgrounds for 
children.” Citing Stickney v. Salem, 3 Allen, 374; 
Blodgett v. Boston, 8 id. 237; Richards v. Enfield, 13 
Gray, 344; Gregory v. Adams, 14 id. 242; McDou- 
gall v. Salem, 110 Mass, 21; Stinson v. Gardiner, 42 
Me. 248; MeCarthy v. Portland, 67 id. 167; §S. C., 
24 Am. Rep. 23. But Doe, C. J., said: ‘‘A per- 
son is ‘ travelling upon a highway,’ within the mean- 
ing of Gen. St., ch. 69, § 1, when he is making a 
reasonable use of a highway as away. He need not 
be on a long journey. Taking one step from his 
own door to the sidewalk, and another into his 
neighbor’s house, he is travelling during the mo- 
ment of his transit on the path laid out for the 
accommodation of the public. And although the 
use of a highway as a way includes motion from 
one place to another more or less distant, continuous 
movement is not necessary. Such use does not 
‘Cease with every cessation of locomotion. A per- 
son going for a physician, and meeting him acci- 
dentally in the street, may stop for a reasonable 
time, and at a reasonable time and place, to speak 
to him, without instantly terminating his rightful 
use of the way. And if he expects to meet the 
physician in the street, and goes for the reasonable 
and proper purpose of meeting him there, his use of 
the street is not wrongful on that account.” He 
disapproved the remark of Cowen, J., in Pearsall 
v. Post, 20 Wend. 111, 131, that ‘it is only in case 
of inevitable or at least accidental detention that he 
can be excused even in halting fora moment.” And 
he continued: ‘‘ Mere stopping is not necessarily a 
tort. It may be a reasonable use of a way as a way. 
In a crowded thoroughfare, at a railroad crossing, 
dnd at his own gate or door, the traveller may be 
obliged to stop. And as absolute necessity is not 
the test of his right to go upon the land on which 
he has a night of way, soit is not the test of his 
right to stop there. The easement is bought by the 
public when it is reasonably necessary for the pub- 
lic accommodation. The right, when bought, is 
the right of reasonably using the land as a way. 
And whether mere stopping, or stopping for any 
particular length of time, is such a reasonable use, 
is generally a question of fact deperding upon the 
traveller’s purpose and the circumstances of his 
case” ‘* A highway may be laid out as a means of 
public access to natural scenery, for the accommo- 
dation of pleasure-seekers. Higginson v. Nahant, 11 
Allen, 530. * * * ‘And there is no rule of law 
that a traveller transcends his right of way when he 
halts on such a road. Noris there a rule of law 
that while he may stop on Mt. Washington turnpike 
to rest, to view the landscape, to greet an acquaint- 
ance, or to inspect a procession of travellers, he 
cannot stop on Elm street in Manchester for the 
same purpose.” To the same effect is Murray v. 


McShane, 52 Md. 217, 8S. C., 36 Am. Rep. 367, 
where the plaintiff sat for a moment on a door-sill 
to tie his shoe. 





THE VALUE OF OIL PAINTINGS. 





NUMBER of recent cases have drawn our at- 
tention to the value put on oil paintings by 
their painters, owners, and others. There is proba. 
bly no species of property as to which the proprie- 
tors are at once so ignorant and so credulous, A 
man goes to an itinerant auction sale of oil paint- 
ings manufactured by machinery — paintings turned 
out by the gross from factories where ‘‘ artists,” em- 
ployed by the day, put in, one the trees, another the 
skies, another the rocks, another the water, another 
the figures, and so on, continually —and buys one 
of these abortions of art, which probably cost, 
frame and all, say six dollars, ‘‘ cheap” for twenty- 
five or thirty dollars, and then imagines it worth 
one hundred dollars, or more, and gets it insured 
for that sum. Mr. Potiphar had a pretty good no- 
tion of a good many paintings, when he said: “A 
man rubs and dabbles a little upon a bit of canvass 
two feet square, and then coolly asks three hundred 
dollars for it.” In Charles Surface’s famous auction 
of the family pictures the prices were probably 
round, and Sir Oliver’s portrait was probably not 
reserved at all for its artistic merit, but solely on 
account of the spendthrift’s tenderness for the 
original. 

These extravagant estimates of the value of paint- 
ings sometimes get their owners into trouble. Thus 
in Wood v. Firemen’s Insurance Co., 126 Mass. 316, 
the plaintiff had procured an insurance by a valued 
policy on a painting, the original of which, he rep- 
resented, was a ‘‘ Christ crowned with thorns,” by 
Leonardo da Vinci, and was preserved in the Vati- 
can or one of the churches at Rome, under the care 
of the Pope, and could not be bought for $1,000,000; 
that this copy, by Pinol de T. Salos, was the only 
one in America, and no other copy could ever be 
allowed by the Pope. This was almost as plausible 
a story as that told by Singe, the pastry cook, to 
Mrs. Potiphar, about a picture which he sold her 
—his brother had bribed one of the Pope’s guard 
to steal it from the Vatican. But when this famous 
copy was burned up the heartless insurance com- 
pany took the ground that Mr. Wood had misrepre- 
sented the value of the picture, thus leading them 
to insure it at an exhorbitant amount, and that the 
policy, according to its conditions, was void. And 
the court so held, observing: ‘‘ The policy was 4 
valued policy. The representations related to the 
origin of the painting, and were written statements 
of facts which, if true, would give peculiar value 
to it, as the only copy which could ever be had of 
an original painting of great merit, by one of the 
most famous of the old masters. They were calet- 
lated to induce the defendant company to takes 
risk by a valued policy for the sum named in it, 
which it would otherwise have declined or taken 
only for a smaller amount.” 

A little more leniency was shown to the own 
who was also the painter, in Luce v. Springfield F. 
& M. Ins. Co., 1 Flippen, 281. Mr. Roberts had 
perpetrated 105 landscapes and portraits in oil, com- 
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prising President Taylor and his cabinet, President 
Harrison and his cabinet, a full length of Washing- 
ton, General Taylor and the battle of Buena Vista, 
etc., and he had got them insured for $45,000 in 
the aggregate, putting prices opposite each article 
in the schedule, as high as $3,000 in one instance, 
but not stating these prices as the value. The court 
held the policy not a valued policy, but on the ques- 
tion of damages they observed: ‘‘The plaintiff's 
only testimony on this subject is that given by Rob- 
erts, the insured, who says in his judgment, the 
paintings were worth $45,000. Roberts is an old 
man, and has for thirty years been engaged in paint- 
ing; but when his testimony is weighed in the light 
of the evidence produced by the defendant, no one 
can justly conclude otherwise than that Roberts’ 
judgment is not a safe criterion of the value of these 
paintings. The basis of his judgment was not 
stated, and I have little doubt no just basis for his 
extravagant valuation exists. 

‘On the part of the defendant there were four 
persons testified, all of whom speak from knowledge 
of works of art, including paintings. One, for 
thirty years has been a successful portrait painter ; 
two have been and are extensive dealers fn paintings 
and works of art, importing from Europe, and 
evincing a discriminating judgment of art works. 
They all testify that as works of art, these paint- 
ings had no value. Their judgment was based 
upon, and they testified in reference to, the two 
paintings which were not destroyed. Portraits of 
‘John Wesley’ and ‘ Governor Bouck,’ which were 
by Roberts, the insured declared to be of average 
merit with the paintings destroyed, as I have the 
testimony, though it is claimed he qualified this 
statement as to ‘Wesley.’ But take ‘Governor 
Bouck’ as a standard. The witnesses say these two 
paintings, which were produced in court, are worth- 
less as works of art. Both paintings were thus 
characterized; that of ‘Wesley’ utterly worthless, 
and that of ‘Governor Bouck’ as very inferior; it 
has ‘hardness of color or surface texture, wanting 
in drawing, wholly defective in composition, color- 
ing and every thing. They do not come under the 
head of art.’ 

“Tt is said by these witnesses that landscape 
paintings of like inferior quality would be worth 
more than portraits, because they would sell better 
at auction to persons without taste, or ignorant of 
art or of the value of paintings. They say land- 
scapes of like want of merit might bring twenty- 
five to fifty dollars, at auction. Portraits of ‘Gov- 
ernor Bouck’ might bring twenty-five to thirty 
dollars, for the sake of having a copy of Elliott’s 
original painting, but such portraits as ‘John Wes- 
ley’ would be utterly worthless. Paintings find 
their market value mainly from their quality and the 
name of the artist. There are in this list of paint- 
ings eighty-eight portraits, four groups of portraits, 
five battle pieces, four historical pieces, and four 
landscapes. Under the evidence, it is somewhat 


- doubtful what the value of the destroyed paintings 


may be, but the proofs will justify me in finding 
about $3,000 as the value,” 





This decision was probably a sorer blow to the 
artist’s pride than to his pocket. 

A larger value seems to have been placed on oil 
paintings in Re Lord Londesborough, Bridgman v. 
Lord Otto Fitzgerald, 43 L. T. (N. 8.) 408. The 
court there held that a head by Carlo Dolce, the 
‘*Monarch of the Glen,” by Landseer, and paint- 
ings by Roberts, Stanfield, Hollings, Ansdell, and 
Cook, were not embraced by the term, ‘‘ objects of 
vertu and taste,” used in connection with ‘‘ jewels, 
trinkets, gold and silver plate, ornamental and other 
china.” The court thought such paintings ought 
not tobe classed with ‘‘ painted snuff-boxes and 
small statuettes,” and the like. 

It looks to us as if some of the Massachusetts 
judges had at some time been gulled at some of the 
picture auctions of which we have spoken. On no 
other ground can we account for the holding in 
Green v. Boston and Lowell R. Co., 128 Mass. 221; S. 
C., 35 Am. Rep. 370, that a family portrait is not 
an article of ‘‘ great and intrinsic value,” like specie, 
drafts, and bank bills. But still they hold that the 
measure of damages for its loss is its value to the 
owner, and evidence that it was the only one extant 
would be competent. Such articles, they say, 
‘cannot be said to have any market value,” and 
$200 seemed not an exorbitant valuation of the only 
extant portrait of the claimant’s father. 

Down in New Mexico the courts have a rare ap- 
preciation of the fine arts. In Laguna v. Acoma, 1 
New Mex. 220, the question was whether an oil 
painting of San Jose, patron saint of the pueblo of 
Acoma, left with them by the early.conquerors, be- 
longed to that pueblo, or to the parish priest, or to 
the pueblo of Acoma. Restoration of it to Acoma 
was decreed. The court remarked: ‘‘ However 
much the philosopher or more enlightened Christian 
may smile at the simple faith of this people in their 
supposed immediate and entire guardian of the pue- 
blo, to them it was a pillar of fire by night and a 
pillar of cloud by day, the withdrawal of whose 
light and shade crushed the hopes of these sons of 
Montezuma, and left them victims to doubt, to 
gloom, and to fear. The cherished object of the 
veneration of their long line of ancestry, this court 
permanently restores, and by its decree confirms to 
them, and throws around them the shield of the 
law’s protection in their enjoyment of their religious 
love, piety, and confidence. In this case, the title 
that Spain had given this people, confirming to them 
the possession and ownership of their lands, and 
the rock upon which they have so long lived, was 
found in the hands of one professing to be of a bet- 
ter-instructed and more civilized race, and turned 
by him into the means of extortion and money- 
gathering from the unoffending inhabitants. It is 
gratifying to us to be the judicial agents through 
which an object of their faith and devotion, as well 
as the ancient manuscripts, that are the written evi- 
dence that established their ancient rights in their 
soil and their rock, are more safely restored and con- 
firmed to their possession and keeping.” 

Municipal portraits also have a certain value, not 
as likenesses of saints in the guise of mayors and 
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aldermen, but as affording judgment-creditors of a 
city something to levy on and thus compel the city 
to pay their judgments in order to redeem the can- 
vases. This resort is frequently had in the city of 
New York, and we have often thought it would be 
a fine jest to leave the creditors to realize their 
money out of the pictures. 
eS ares 

SHAREHOLDER TO RESTRAIN 

ACTS OF CORPORATION. 


UNITED STATES SUPREME COURT, JANUARY 16, 1882. 


SUIT BY 





HAwes v. Contra Costa WATER (o. 


Appellant, a shareholder in the Contra Costa Water-works 
Company, a California corporation, brought his bill in 
equity against that company and the city of Oakland, in 
the Circuit Court of the United States for California, on 
the ground that be was a citizen of New York and the de- 
fendants citizens of California, alleging that the water- 
works corporation was furnishing the city of Oakland 
water, free of charge. beyond what the law required it to 
do, and that though he had requested them to desist, the 
directors continued to do this, to the great injury of him- 
self and other shareholders and the company. Jleld, that 
appellant had no standing in court—no right in himself to 
prosecute the suit, and that a demurrer to tho bill on that 
account was properly sustained. 

In order to authorize the shareholder in a corporation to main- 
tain such a suit there must exist as the foundation of the 
suit: (1) Some action or threatened action of the managing 
board of directors or trustees of the corporation which is 
beyond the authority conferred by their charter or other 
source of organization; or (2) such a fraudulent transac- 
tion, completed or threatened, by the acting managers, in 
connection with some other party, or among themselves, 
or with the other shareholders, as will result in serious 
injury to the corporation or to the interests of the other 
shareholders; or (3) where the board of directors, or a 
majority of them, are acting for their own interests, in a 
manner destructive of the corporation itself, or of the 
rights of the other shareholders; or (4) where the major- 
ity of the shareholders themselves are oppressively and 
illegally pursuing a course in the name of the corporation 
which is in violation of the rights of the other shareholders 
and which can only be restrained by the aid of a court of 
equity. (5) It must also be made to appear that plaintiff 
has made an earnest effort to obtain redress at the hands 
of the directors and shareholders of the corporation. (6) 
That he was the owner of the stock on which he claims the 
right to sue at the time of the transactions of which he 
complains, or that it has since devolved on him by opera- 
tion of law. (7) That the suit is not a collusive one to con. 
fer on a court of the United States jurisdiction in a case 
of which it would otherwise have no cognizance. 


eo from the Circuit Court of the United States 

for the District of California, from a decree sus- 
taining a demurrer to a bill in equity and dismissing 
the bill. The opinion states the case. 


MILLER, J. This is an appeal from the Circuit Court 
for the District of California from a decree in chancery 
dismissing the appellant’s bill. 

The plaintiff, who is a citizen of New York, alleges 
himself to be a shareholder in the Contra Costa Water- 
works Company, a California corporation, and he files 
his bill of complaint on behalf of himse)f and all other 
stockholders who may choose to come in and con- 
tribute to the costs and expenses of the action. 

The defendants are the city of Oakland, the Contra 
Costa Water-works Company, and Anthony Chabot, 
Henry Pierce, Andrew J. Pope, Charles Holbrook and 
John W. Coleman, trustees and directors of said com- 
pany. 

The foundation of the complaint is that the city of 
Oakland claims at the hands of the water-works 'com- 
pany water, without compensation, for all municipal 





purposes whatever, including watering the streets; 
public squares and parks, flushing sewers, and the like, 
whereas it is only eutitled to receive water free of 
charge in cases of fire or other great necessity; that 
the water-works company comply with this demand, 
to the great loss and injury of the company and to the 
diminution of the dividends which should come to 
him and other stockholders, and the decreased value 
of their stock. The allegation of his attempt to get 
the directors of the company to correct this evil will 
be given in the language of the bill. 

He says that ‘on the 10th day of July, 1878, he ap- 
plied to the president and board of directors or trustees 
of said water company and requested them to desist 
from their illegal and improper practices aforesaid, and 
to limit the supply of water free of charge to said city, 
to cases of fire or other great necessity, and that said 
board should take immediate proceedings to prevent 
suid city from taking water from the works of said 
company for any other purpose without compensation; 
but said board of directors and trustees have wholly 
declined to take any proceedings whatever in the 
premises, and*threaten to go on and furnish water to 
the extent of said company’s means to said city of 
Oakland free of charge, for all municipal purposes, as 
has heretofore been done, and in cases other than cases 
of fire or other great necessity, except as for family 
uses hereinbefore referred to; and your orator avers 
that by reason of the premises, said water company 
and your orator and the other stockholders thereof 
have suffered and will, by a continuance of said acts, 
hereafter suffer great loss and damage.” 

To this bill the water-works company and the di- 
rectors failed to make answer, and the city of Oakland 
filed a demurrer, which was sustained by the court and 
the bill dismissed. 

Two grounds of demurrer were set out and relied 
on in the court below and are urged upon us in this 
appeal. They are: 

1. That appellant has shown no capacity in himself 
to maintain this suit, the injury, if any exists, being 
to the interests of the corporation, and the right to 
sue belonging solely to that body. 

2. That the city of Oakland is entitled to receive, 
free of compensation, all the water which it is charged 
to be so using in this bill, by a sound construction of 
the law under which the company is organized. 

The first of these causes of demurrer presents a 
matter of very great interest and of growing impor- 
tance in the courts of the United States. 

Since the decision of this court in the case of Dodge 
v. Woolsey, 18 How. 331, the principles of which have 
received more than once the approval of this court, the 
frequency with which the most ordinary and usual 
chancery remedies are sought in the Federal courts by 
a single stockholder of a corporation who possesses the 
requisite citizenship, in cases where the corporations 
whose rights are to be enforced have no right to sue in 
those courts, seems to justify a consideration of the 
grounds on which that case was decided and of the just 
limitations of the exercise of those principles. 

This practice has grown until the corporations cre- 
ated by the laws of the States bring a large part of 
their controversies with their neighbors and fellow- 
citizens into the courts of the United States for adju- 
dication, instead of the State courts, which are their 
natural, their lawful and their appropriate forum. It 
is not difficult to see how this has come to pass. A 
corporation having such a controversy, which it is fore- 
seen must end in litigation, and preferring for any 
reason whatever that the litigation shall take place in 
a Federal court, in which it can neither sue its real 
antagonist nor be sued by it, has recourse to a holder 
of one of its shares, who is a citizen of another State. 
This stockholder is called into consultation, and is told 
that his corporation has rights which the directors 
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refuse to enforce or to protect. He instantly demands 
of them to do their duty in this regard, which of course 
they fail or refuse to do, and thereupon he discovers 
that he has two causes of action entitling him to 
equitable relief in a Court of Chancery, namely: one 
against his own company, of which he is a corporator, 
for refusing to do what he has requested them to do; 
and the other against the party which contests the 
matter in controversy with that corporation. These 
two causes of action he combines in an equity suit in 
the Circuit Court of the United States, because he is a 
citizen of a different State, though the real parties to 
the controversy could have no standing in that court. 
If no non-resident stockholder exists, a transfer of a 
few shares is made to some citizen of anothor State, 
who then brings the suit. The real defendant in this 
action may be quite as willing to have the case tried in 
the Federal court as the corporation and its stock- 
holder. If so, he makes no objection, and the case 
proceeds to a hearing. Or he may file his answer de- 
nying the special grounds set up in the bill as a reason 
for the stockholder’s interference, at the same time 
that he answers to the merits. In either event the 
whole case is prepared for hearing on the merits, the 
right of the stockholder toa standing in equity re- 
ceives but little attention, and the overburdened courts 
of the United States have this additional important 
litigation imposed upon them by a simulated and con- 
ventional arrangement, unauthorized by the facts of 
the case or by the sound principles of equity juris- 
diction. 

That the vast and increasing proportion of the active 
business of modern life which is done by corporations 
should call into exercise the beneficent powers and 
flexible methods of courts of equity, is neither to be 
wondered at nor regretted, and this is especially true 
of controversies growing out of the relations between 
the stockholder and the corporation of which he isa 
member. The exercise of this power in protecting the 
stockholder against the frauds of the governing body 
of directors or trustees, and in preventing their exer- 
cise, in the name of the corporation, of powers which 
are outside of their charters or articles of association, 
has been frequent, and is most beneficial, and is un- 
disputed. These are real contests however between 
the stockholder and the corporation of which he isa 
member. The case before us goes beyond this. 

This corporation like others is created a body politic 
and corporate that it may in its corporate name trans- 
act all the business which its charter or other organic 
act authorizes it to do. 

Such corporations may be common carriers, bankers, 
insurers, merchants, and may make contracts, commit 
torts, and incur liabilities, and may sue or be sued in 
their corporate name in regard to all of these transac- 
tions. The parties who deal with them understand 
this, and that they are dealing with a body which has 
these rights and is subject to these obligations, and 
they do not deal with or count upon a liability to the 
stockholder whom they do not know and with whom 
they have no privity of contract or other relation. 

The principle involved in the case of Dodge v. Wool- 
sey permits the stockholder in one of these corpora- 
tions to step in between that corporation and the party 


with whom it has been dealing, and institute and con- 


trol a suit in which the rights involved are the rights 
of the corporation, and the controversy one really 
between that corporation, entirely capable of asserting 
its own rights, and the other party, who is equally so. 

This isa very different affair from a controversy be- 
tween the shareholder of a corporation and that cor- 
poration itself, or its managing directors or trustees, 
or the other shareholders, who may be violating his 
rights or destroying the property in which he has an 
iuterest. Into such a contest the outsider, dealing 
With the corporation through its managing agents ina 





matter within their authority, cannot be dragged, ex- 
cept where it is necessary to prevent an absolute failure 
of justice in cases which have been recognized as 
exceptional in their character and calling for the ex- 
traordinary powers of acourt of equity. It is there- 
fore always a question of equitable jurisprudence and 
as such has within the last forty years received the 
repeated consideration of the highest courts of Eng- 
land and of this country. 

The earliest English case in which this subject re- 
ceived any very careful consideration is that of Foss 
v. Harbottle, before Vice-Chancellor Wigram, whose 
very full and able opinion is reported in 2 Hare’s Ch. 
488. The case was decided in 1843 on a demurrer to 
the bill, which was brought by Foss and Turton, two 
shareholders in an incorporation called the Victoria 
Park Company, on behalf of themselves and all other 
stockholders, except those who were made defendants, 
against the directors and one shareholder nota di- 
rector, an@ against the solicitor and architect of the 
company. The bill charged the defendants with con- 
certing and effecting several fraudulent and illegal 
transactions, whereby the property of the company 
was misapplied, aliened and wasted. It alleged that 
there had ceased to be a sufficient number of qualified 
directors to constitute a board; that the company had 
no clerk or office; and it prayed for the appointment 
of areceiver anda decree against the defendants to 
make good the loss. After showing that the case was 
one in which the right of action was in the company, 
the vice-chancellor says: ‘In law the corporation and 
the aggregate members of the corporation are not the 
same thing in purposes like this, and the only question 
can be whether the facts alleged in this case justify a 
departure from the rule which prima facie would re- 
quire that the corporation should sue in its own name 
and in its corporate character, or in the name of some 
one whom the law has appointed to be its representa- 
tive.” Again, after pointing out that cases may arise 
where the claims of justice would be found superior 
to the technical rules respecting the modo in which 
corporations are required to sue, he adds: ‘But on 
the other hand, it must not be without reasons of a 
very urgent character that the established rules of law 
and practice are to be departed from, rules which, 
though in a sense technical, are founded on the general 
principles of justice and convenience; and the ques- 
tion is whether a case is stated in this bill entitling 
plaintiffs to sue in their private character.”” He then 
in an elaborate argument holds that the bill is fatally 
defective because it does not aver that there is no act- 
ing or de fucto board of directors who might have 
ordered the bringing of this suit; and secondly, that 
it was the duty of the plaintiffs — the two shareholders 
who complain of what had been done —to have called 
a meeting of the shareholders or attended at some 
regular annual meeting and obtained the action of a 
majority on the matters in issue. The majority he says 
may have been content with what was done and may 
have ratified the action of the board, in which case the 
whole body would have been bound by it. The de- 
murrer was sustained and the bill dismissed. 

In the subsequent case of Mozeley v. Alston, 1 Phil- 
lips’ Ch. 790, decided in 1847, Lord Chancellor Lynd- 
hurst says that ‘‘ the observations of the vice-chancellor 
in Foss v. Harbottle correctly represent what is the 
principle and practice of the court in reference to suits 
of this description. 

These cases have been referred to again and again in 
the English courts as leading cases on the subject to 
which they relate, and always with approval. 

In the case of Gray v. Lewis, decided in the Chancery 
Appeals, in 1873, Sir W. M. James, L. J., said: ‘Iam 
of opinion that the only person, if you may call ita 
person, having a right to complain was the incorporated 
society called Charles Lafitte & Co. In its corporate 
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character it was liable to be sued and was entitled to 
sue, and if the company sued in its corporate charac- 
ter, the defendant might allege a release or a compro- 
mise by the company in its corporate character—a 
defense which would not be open in a suit where a 
plaintiff is suing on behalf of himself and other share- 
holders. I think it is of the utmost importance to 
maintain the rule laid down in Mozeley v, Alston, and 
Foss v. Harbotile, to which, as I understand, the only 
exception is where the corporate body has got into the 
hands of directors, and of the majority, which direct- 
ors and majority are using their power for the purpose 
of doing something fraudulent against the minority, 
who are overpowered by them, as in Atwood v. Merry- 
wether, where Vice-Chancellor Wood sustained a bill 
by a shareholder on behalf of himself and others, and 
there it was after an attempt had been made to obtain 
proper authority from the corporate body itself ina 
public meeting assembled.”’ L. R., 8 Ch. 1035. 

But perhaps the best assertion of the rule and of the 
exceptions to it are found in the opinion of the court 
by the same learned justice in the case of McDougall 
v. Gardner, in 1875, L. R., 1 Ch. Div. 21: “I am of 
opinion,” he says, ‘“‘that this demurrer ought to be 
allowed. I think it is of the utmost importance in all 
these controversies that the rule which is well known 
in this court asthe rule in Mozeley vy. Alston, and Lord 
v. Copper Mining Co., and Foss y. Harbotile, should 
always be adhered to; that is to say, that nothing con- 
nected with internal disputes between shareholders is 
to be made the subject of a bill by some one share- 
holder on behalf of himself and others, unless there 
be something illegal, oppressive, or fraudulent—unless 
there is something ultra vires on the part of the com- 
pany qua company, or on the part of the majority of 
the company, so that they are not fit persons to de- 
termine it, but that every litigation must be in the 
name of the company if the company really desire it. 
Because there may be a great many wrongs committed 
in a company, there may be claims against directors, 
there may be claims against officers, there may be 
claims against debtors, there may be a variety of things 
of which a company may well be entitled to complain 
but which, as a matter of good sense, they do not 
think it right to make the subject of litigation, and it 
is the company as a company which has to determine 
whether it will make any thing that is a wrong to the 
company a subject-matter of litigation or whether it 
will take steps to prevent the wrong from being done.”’ 

The cases in the English courts are numerous, but 
the foregoing citations give the spirit of them correctly. 

In this country the cases outside of the Federal 
courts are not numerous, and while they admit the 
right of a stockholder to sue in cases where the cor- 
poration is the proper party to bring the suit, they 
limit this right to cases where the directors are guilty 
of a fraud, or a breach of trust, or are proceeding 
ultra vires. See Marsh v. Eastern R. Co., 40 N. H. 549; 
Peabody v. Flint, 6 Allen, 52; Brown v. Boston Theater, 
104 Mass. 378, where the general doctrine and its lim- 
itations are very well stated. See also, Hersey v. Vea- 
sie, 24 Me. 9; and Samuels v. Holliday, 1 Wool. 400. 

The case of Dodge v. Woolsey, decided in this court 
in 1855, is however, the leading case on the subject in 
this country. And we do not believe, notwithstand- 
ing some expressions in the opinion, that it is justly 
chargeable with the abuses we have mentioned. It 
was manifestly well considered, and the opinion is 
unusually long, discussing the point now under con- 
sideration, with a fnll reference to the decisions then 
made in the courtsof England. The suit—a bill in 


chancery—was brought in the Circuit Court for the 
District of Ohio by Woolsey, a stockholder of the 
Commercial Bank of Cleveland, and a citizen of Con- 
necticut, against that bank, its managing directors,and 
Dodge, tax-collector of the county in which the bank 





was situated, citizens of Ohio. The bill alleged that 
Dodge had levied upon property of the bank to make 
collection of a tax, which by the Constitution of the 
State of Ohio the bank was bound to pay; that in that 
respect the Constitution, then recently adopted, im- 
paired the obligation of the contract of the State with 
the bank, contained in its charter. It appeared in the 
case that Woolsey had, by letter directed to the board 
of directors, requested them to institute proceedings 
to prevent the collection of this tax, but the board, by 
a resolution, declined to take any such action, while 
expressing their opinion that the tax was illegal. In 
the opinion of the court, reciting the circumstances 
which justified its interposition at the suit of the 
stockholder, the allegation of the bill is adverted to, 
that if the taxes are enforced it will annul the contract 
with the State concerning taxation, and that the taz 
is so onerous upon the bank that it will compel a sus- 
pension and final cessation of its business. The fol- 
lowing extract from Angell & Ames on Corporations is 
cited with approval: ‘‘Though the result of the au- 
thorities clearly is that in a corporation, when acting 
within the scope of, and in obedience to the pro- 
visions of its constitution, the will of the majority, 
clearly expressed, must govern, yet beyond the limits 
of the act of incorporation, the will of the majority 
cannot make the act valid, and the power of a court of 
equity may be put in motion at the instance of a 
single shareholder, if he can show that the corporation 
are employing their statutory powers for the accom- 
plishment of purposes not within the scope of their 
institution. Yet it is to be observed that there is an 
important distinction between this class of cases and 
those in which there is no breach of trust, but only 
error and misapprehension or simple negligence on the 
part of the directors.’”’ And the court adds: ‘‘Itis 
obvious from this rule that the circumstances of each 
case must determine the jurisdiction of a court of 
equity to give the relief sought.”’ 

A very large part of the opinion is devoted to the 
consideration of the high function of this court in con- 
struing the Constitution of the United States, and it is 
impossible not to see the influence on the mind of the 
writer of that opinion, of the fact that the only ques- 
tion on the merits of the case, was one which pecu- 
liarly belonged to the Federal judiciary, and especially 
to this court to decide, namely, whether the Constitu- 
tion of the State of Ohio violated the obligation of the 
contract concerning taxation found in the charter of 
the bank. 

As the law then stood there was no means by which 
the bank, being a citizen of the same State with Dodge, 
the tax-collector, could bring into a court of the 
United States the right which it asserted under the 
Constitution, to be relieved of the tax in question, ex- 
cept by writ of error to a State court from the Su- 
preme Court of the United States. 

That difficulty no longer exists, for by the act of 
March 3, 1875, all suits arising under the Constitution 
or laws of the United States may be brought origin- 
ally in the Circuit Courts of the United States without 
regard to the citizenship of the parties. Under this 
statute, if it had then existed, the bank in the case of 
Dodge v. Woolsey could undoubtedly have brought suit 
to restrain the collection of the tax in its own name, 
without resort to one of its shareholders for that pur- 
pose. 

And this same statute, while enlarging the jurisdic- 
tion of the Circuit Courts, in cases fairly within the 
Constitutional grant of power to the Federal judiciary, 
strikes a blow by its fifth section at improper and 
collusive attempts to impose upon those courts the 
cognizance of cases not justly belonging to them. It 
declares if at any time in the progress of a case, either 
originally commenced in a Circuit Court, or removed 
there from a State court, it shall appear to said court 
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“that such suit does not really involve a dispute or 
controversy properly within the jurisdiction of said 
court, or that the parties to said suit have been im- 
properly or collusively made or joined, either as plaint- 
iffs or defendants, for the purpose of creating a case 
cognizable or removable under this act, the said Circuit 
Court shall proceed no further, but shall dismiss the 
suit or remand it to the court from which it was_ re- 
moved.” 

It is believed that a rigid enforcement of this statute 
by the Circuit Courts would relieve them of many cases 
which have no proper place on their dockets. This ex- 
amination of the case of Dodge v. Woolsey satisfies us 
that it does not establish, nor was it intended to es- 
tablish, a doctrine on this subject different in any ma- 
terial respect from that founded in the cases in the 
English and in other American courts, and that the 
recent legislation of Congress referred to, leaves no 
reason for any expansion of the rule in that case be- 
yond its fair interpretation. 

We understand that doctrine to be that toenable a 
stockholder in a corporation to sustain in a court of 
equity in his own name, a suit founded on a right of 
action existing in the corporation itself, and in which 
the corporation itself is the appropriate plaintiff, 
there must exist as the foundation of the suit, some 
action or threatened action of the managing board of 
directors or trustees of the corporation which is be- 
yond the authority conferred on them by their 
charter or other source of organization; or such a 
fraudulent transaction completed or contemplated by 
the acting managers, in connection with some other 
party, or among themselves, or with other share- 
holders as will result in serious injury to the corpora- 
tion, or to the interests of the other shareholders; or 
where the board of directors, ora majority of them, 
are acting for their own interest, in a manner de- 
structive of the corporation itself, or of the rights of 
the other shareholders; or where the majority of 
shareholders themselves are oppressively and illegally 
pursuing a course in the name of the corporation, 
which is in violation of the rights of the other share- 
holders,and which can only be restrained by the aid of 
acourt of equity. 

Possibly other cases may arise in which, to prevent 
irremediable injury, or a total failure of justice, the 
court would be justified in exercising its powers, but 
the foregoing may be regarded as an outline of the 
principles which govern this class of cases. Butin ad- 
dition to the existence of grievances which call for 
relief, it is equally important that before the share- 
holder is permitted in his own name to institute and 
conduct a litigation which usually belongs to the cor- 
poration, he should show to the satisfaction of the 
court that he has exhausted all the means within his 
reach to obtain, within the corporation itself, the 
redress of his grievances, or action in conformity to 
his wishes. He must make an earnest, not a simulated 
effort, with the managing body of the corporation, to 
induce remedial action on their part, and this must be 
made apparent to the court. If time permits or has 
permitted, he must show, if he fails with the directors, 
that he has made an honest effort to obtain action by 
the stockholders as a body, in the matter of which he 
complains. And he must show a case, if this is not 
done, where it could not be done, or it was not reason- 
able to require it. 

The efforts to induce such action as complainant de- 
sires on the part of the directors, and of the share- 
holders when that is necessary, and the cause of fail- 
ure in these efforts, should be stated with particu- 
larity, and an allegation that complainant was a share- 
holder at the time of the transactions of which he 
complains, or that his shares have devolved on him 
since by operation of law, and that the suit is not a 
collusive one to confer on a court of the United States 





jurisdiction in a case of which it could otherwise have 
no cognizance, should be in the bill. which should be 
verified by affidavit. 7 

It is needless to say that appellant’s bill presents no 
such case as we have here supposed to be necessary to 
the jurisdiction of the court. He merely avers that he 
requested the president and direetors to desist from 
furnishing water free of expense to the city, except in 
case of fire or other great necessity, and that they de-. 
clined to do as he requested. No correspondence on 
the subject is given. No reason for declining. We 
have no allegation of a meeting of the directors, in 
which the matter was formally laid before them for 
action. No attempt to consult the other shareholders 
to ascertain their opinions, or obtain their action. 
But within five days after his application to the di- 
rectors this bill is filed. There is no allegation of 
fraud or of acts ultra vires, nor of destruction of prop- 
erty or of irremediable injury of any kind. : 

Conceding appellant’s construction of the company’s 
charter to be correct, there is nothing which forbids 
the corporation from dealing with the city in the 
manner it hasdone. That city conferred on the com- 
pany valuable rights by special ordinance, namely, the 
use of the streets for laying its pipes, and the privilege 
of furnishing water to the whole population. It may 
be the exercise of the highest wisdom to let the city 
use the water in the manner complained of. The 
directors are better able to act understandingly on 
this subject than a stockholder residing in New York. 
The great body of the stockholders residing in Oak- 
land or other places in California may take this view 
of it and be content to abide by the action of their di- 
rectors. 

If this be so, is a bitter litigation with the city to be 
conducted by one stockholder for the corporation and 
all other stockholders, because the amount of his 
dividends isdiminished? This question answers itself, 
and without considering the other point raised by the 
demurrer, we are of opinion that it was properly sus- 
stained, and the bill dismissed, because the appellant 
by that bill shows no standing in a court of equity— 
no right in himself to prosecute the suit. 

The decree of the Circuit Court is therefore affirmed. 

>. 


‘MEMORANDUM UPON SALE OF REAL 
ESTATE. 


ENGLISH COURT OF APPEAL, DECEMBER 3, 1881. 


SHARDLOW v. COTTERILL. 


At a sale by auction plaintiff was declared the purchaser, and 
the following memorandum was added to the conditions 
of sale, and handed to the plaintiff: ‘‘The property duly 
sold to Mr. 8., butcher, Pinxton, and deposit paid at the 
close of sale. H.M., auctioneer.” At the sametime the 
auctioneer gave the plaintiff the following receipt: ‘* Re- 
ceived of Mr. 8., the sum of 211., as deposit on property 
purchased at 4201, at Sun Inn, Pinxton, on the above date. 
Mr. C., Pinxton, owner. Received by H M., 29th March, 
1880. H.M.” The conditions contained no description of 
the property sold, but the terms used were sufficient to 
enable the court to infer that it was real property. Held, 
that the two documents signed by the auctioneer might 
be taken together, and that the thing sold was, under the 
circumstances, ciently described, and parol evidence 
was admissible to show what particular property was sold. 

Per Baggallay, L. J.: The receipt alone contained all the 
essentials of a binding contract. 


N the 29th March, 1880, Mr. Harry Maider, an 
auctioneer, by the direction of the defendant, 


put up for sale by auction, at the Sun Inn, at Pinxton, 
a dwelling-house and certain articles. The plaintiff 


was the highest bidder for, and was declared the pur- 
chaser of, the property. A copy of the conditions was 
afterward handed to the plaintiff, with a memoran- 
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dum appended at the foot, which was signed by the 
auctioneer. 

There were no particulars attached to the condi- 
tions. A sale bill describing the property was posted 
in the neighborhood, but it was not proved that there 
was any copy of the poster in the sale room at the time 
of the sale. 

The following is a copy of the conditions of sale and 
memorandum. 

“ Property Sale at Sun Inn, Pinxton. 
** 29th March, 1880. 

“Mr. George Cotterill, owner. 

** Conditions of Sale. 

“Ist. The highest bidder to be declared the buyer. 
Should disputes arise between two or more bidders,the 
property to be again put up and resold. 

“2d. At the close of the sale five per cent. to be paid 
down, as deposit on the purchase, by the buyer. 

“3rd. The whole of the purchase to be completed on 
or before the 19th day of April next ensuing, and the 
money to be paid at the office of Mr. Richards, solici- 
tor, Alfreton, and the expense of the transfer to be 
paid by the purchaser. 

“4th. If the above conditions are not complied with 
the deposit money to be forfeited, unless by special 
consent of the vendor. 

“5th. The amount of each bid to be regulated by 
the auctioneer. 

“Further, Mrs.Cotterill agrees to give up entire pos- 
session of the property on the 26th day of April, seven 
days after purchase is completed. 

“The property duly sold to Mr. Arthur Shardlow, 
butcher, Pinxton, and deposit paid at close of sale. 

“HH. MArpEN, Auctioneer.”’ 

At the same time the auctioneer wrote out and gave 
to the plaintiff the following receipt: 

“ Pinxton, March 29, 1880. Received by Mr. Arthur 
Shardlow, the sum of twenty-one pounds as deposit 
on property purchased at four hundred and twenty 
pounds, at Sun Inn, Pinxton, on the above date. Mr. 
George Cotterill, Pinxton, owner. 

“Received by Harry Maiden, March 29, 1880. 

‘“ HARRY MAIDEN.”’ 

The plaintiff commenced the present action for a 
declaration that the conditions and memorandum and 
the receipt, together or one of them, constituted a 
binding agreement for sale, and for specific perform- 
ance of the agreement. 

The defense was, that there was no description of the 
property sufficient to satisfy the statute of frauds. 

In May 1881 the action came on for trial before Kay, 
J., who decided that the memorandum and receipt 
might be taken together; but that they did not suffi- 
ciently describe the thing sold, that the poster or parol 
evidence could not be admitted to supply the descrip- 
tion, and that the action must be dismissed with costs. 
44 L. T. Rep. (N. 8.) 549. 

The plaintiff appealed. 


Rigby, Q. C., and J. G. Alexander, for the appellant, 
referred to Macdonald vy. Longbottom, 34 L. T. Rep. 
(O. 8.) 200; 1 El. & El. 977; affirmed, 2 L. T. Rep. (N. 
S.) 606; 1 El. & El. 987; Ogilvie v. Foljambe, 3 Mer. 53. 


Whitehorne, Q. C., W. C. Fooks, jr., for the defend- 
ant. Where, as respects the subject-matter, the 
words of the ugreement, though apparently definite, 
are rendered of doubtful application by circumstances 
which appear aliunde, parol evidence is admissible to 
identify the estate, but such evidence is not admissible 
in aid of an ambiguity, directly suggested by the 
terms of the instrument, or the grammatical uncer- 
tainty of the expressions. Darr, V. & P. 4th edit., 
822. It is a different question undera will. The only 
question is, is it a will? In thecase of a contract, the 
first question is, is this acontract? The description is 
as material a part of the contract as the names of the 
parties. If a name is not mentioned parol evidence 


cannot be admitted to show who the party was: 
Williams v. Lake, 1 L. T. Rep. (N. S.} 56; 6 Jur. (N.S.) 
45. [Jesscl, M. R.—The property must be described 





in a will, or it would be making a will for the testator] 
It is said that parol evidence may be given to show 
what took place at the Sun Inn, but what took place 
was a sale by auction, and a sale by auction is within 
the statute. Blagden v. Bradbear,12 Ves. 466. The 
term ‘ proprietor ’’ has been held a sufficient descrip. 
tion of the vendor. Sale v. Lambert, L. R., 18 Eq. 1, 
But the term ‘‘vendor”’ has been held insufficient, 
Potter v. Duffield, L. Rep., 18 Eq. 4. (Jessel, M. R., re- 
ferred to Calling v. King, 35 L. T. Rep. (N. 8.) 526; L, 
R., 5Ch. Div. 660; Rossiter v. Miller, 39 L. T. Rep. (N, 
8.) 173; L. R., 3 App. Cas. 1124; Commins v. Scott, 32 
L. T. Rep. (N. S.) 420; L. R., 20 Eq. 11.] The sale at 
the Sun Inn was a mere temporary incident in con- 
nection with the property. If parol evidence were let 
in there might be very conflicting testimony as to 
what property the auctioneer offered for sale. [Jessel, 
M. R. Suppose the description, ‘ All the heredita- 
ments of which A. is tenant for life, with remainder 
to C. in fee,’’ would not that be sufficient? If a tem- 
porary incident will not do, this would not be a suffi- 
cient description, ‘‘ All that my farm, formerly in the 
occupation of C. and prior to that in the occupation of 
D.”] Land is of a permanent character, and hasa his- 
tory. It is partof that history to say it was in oncea 
certain man’s occupation. The contract does not show 
whether this ‘‘ property’ island or not. [Jessel, M. 
R. ‘‘I agree to sell the property belonging to me, put 
up for auction yesterday and not sold.’’ Is not that 
enough? You do not require the description to be an 
inseparable incident.] There is nothing but the word 
“property,” for although the writing goes on to say it 
was purchased at such a place and time, these words do 
not carry itany further. You cannot go into evidence 
to show what was purchased until you have a valid 
contract to purchase, and in the absence of a definite 
description there is no valid contract. In awill it is 
different, for there the purchasing is a matter inde- 
pendent of the instrument into the sufficiency of which 
inquiry is being made. They also referred to Ridgway 
v. Wharton, 29 L. T. Rep. (O. S.) 390; 6 H. of L. Cas. 
238; Cave v. Hastings, 45 L. T. Rep. (N. 8.) 349; L. R,, 
7Q. B. Div. 125; Long v. Millar, 41 L. T. Rep. (N. 8) 
306; L. R.,4C. P. Div. 450; Monro v. Taylor, 8 Hare, 
51; Price v. Griffith,1 De G. M. & G. 80; Caddick v. 
Skidmore, 80L. T. Rep. (O. 8.) 205; 2 De G. & J. 82; 
Bleakley v. Smith, 11 Sim. 150; Sudg. V. & P. (13th 
edit.) 107; Jarm on Wills. (4th edit.) 429; Chitty on 
Contr. (11th edit.) 104. 


JesseLt,M.R. This case has been argued before ua 
at very great length. The case is a very short one as 
far as the facts are concerned, and I may say is avery 
remarkable one as an illustration of our law. I cannot 
doubt that the conclusion arrived at by the learned 
judge in the court below was wrong. The plaintiff 
went toa sale by auction, bought a house, paid a de 
posit of his purchase money, and gota receipt for it. 
For some reason or other the auctioneer did not give 
the purchaser a formal contract, but a receipt in writ- 
ing, which has already been sufficiently referred to. It 
has not been contended that if he had used in the receipt 
the word “house,” or the words ‘house purchased,” 
those words would not have been sufficient, but itis 
said that the word “ property ”’ alone will not do. There 
is another point. At the same date the auctioneer de- 
livered a copy of tho conditions of sale to the pur- 
chaser. These conditions themselves referred to “ the 
property ;”” but at the foot of the copy delivered to the 
purchaser was a memorandum, signed by the 
auctioneer, which was in the following words: ‘The 
property duly sold to Mr. Arthur Shardlow, butcher, 
Pinxton, and deposit paid at close of sale. Hamry 
Maiden, auctioneer.’’ There was something more t0 
which I will presently refer. It was held, and rightly 
held, in the court below, that having regard to the 
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word “purchased,” there was sufficient connection 
between these two documents to enable them to be 
read together; but having connected them, the learned 
jucge in the court below held, that when connected, 
these two documents were not sufficient to makea 
contract binding on the parties. To show how differ- 
ent minds view the same document, I must say that if 
it had been necessary to decid. it, I think I should 
have had no difficulty in holding that the receipt alone 
was sufficient. I agree with the learned judge in the 
court below, that the two documents may be read 
together. The question which we have to consider is, 
what description of that which is the subject-matter 
of the contract is necessary in order to constitute a 
binding contract within the statute of frauds? It is 
always better in these cases—I always do it after read- 
ing what a very learned judge said upon the sub- 
ject—to refer to the very words of the statute itself. If 
you rely on the decisions only, you are very apt to drift 
away from the statute. Now the 4th section of the 
statute of fraudsis asfollows: ‘No action shall be 
brought whereby to charge the defendant upon any 
contract for sale of lands, tenements, or heredita- 
ments, or any interest in or concerning them * * 
unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall 
be in writing, and signed by the party to be charged 
therewith, or some other person by him thereunto 
lawfully authorized.’’ Then these are the words of 
the 5th section: ‘‘ All devises and bequests of any 
lands or tenements * . ? shall be in writ- 
ing and signed by the party so devising the same, or by 
some Other person in his presence and by his express 
directions, and shall be attested and subscribed in the 
presence of the said devisor by three or four credible 
witnesses, or else they shall be utterly void and of 
none effect.”” There is no distinction whatever 
bétween the two sections which I have read so far as 
regards writing being required. Whether it is au 
agreement, or a memorandum or note thereof on the 
one hand, or a will on the other hand, there must be 
writing, and such writing must be signed. It does not 
appear to me how a description, which would be suffi- 
cient within one section can be otherwise than a valid 
description within the other section. In the one case 
you have the description of the thing sold; in the 
other the description of the thing devised. Whatisa 
sufficient description in writing? Whocan say? You 
cannot havea description in writing per se, which will 
shut out all controversy. Even a map is not sufficient 
todothat. I have known a most bitter and continued 
litigation in a case where both sides had most beautiful 
maps, and the question in dispute was as to the owner- 
ship of aditch. There is no written description in the 
world so full as to prevent all dispute. The framers of 
the statute of frauds knew very well that by requiring 
contracts to be in writing they could not prevent per- 
jury altogether. In some cases perjury has even been 
committed in order to induce the belief that a written 
contract existed when it has afterwards turned out 
that the only contract had been manufactured for the 
purpose of satisfying the statute. All that the framers 
of the act were able or expected to do was to place 
some check upon perjury. They could not get rid of 
parol evidence altogether. What is a sufficient de- 
scription? I consider that any two specific terms will 
be enough to make a description sufficient to satisfy 
the statute of frauds. If a devise is made of ‘“‘ the 
estate of A. B., in the county of C.,” that willdo. If 
the devise is of the “estate of A. B. which he bought 
from C. D.,’’ that is sufficient, and if the devise is of 
the testator’s estate ‘‘devised to him by C. D.,” that 
isenough. Such words being a sufficient description 
in a will, why should not similar words be sufficient in 
acontract of sale. If the contract is as to all the pro- 


perty of A. B. which he bought from C. D. ata sale 





held in acertain place on a certain day, is not that 
sufficient? Would anybody doubt that ina will the 
the words, ‘‘I bequeath the property which I bought 
of C. B. onsuch a day” contained a sufficient descrip- 
tion? And if sufficient in a will, why not in a con- 
tract? And that is what was done in the present case. 
I am quite ata loss to understand the reasoning on 
which the learned judge in the court below decided 
against the plaintiff. Having held that he was bound 
to treat the receipt and the memorandum as con- 
nected documents, the learned judge says: ‘I find the 
name of the owner, Mr. George Cotterill, I find the 
name of the purchaser, Mr. Arthur Shardlow, I find 
the price 4201., but the only description of the thing 
sold is contained in these words, ‘ property purchased 
at 420/., at Sun Inn, Pinxton, on the above date, that 
is the 29th March, 1880, Mr. George Cotterill, Pinxton, 
owner,’ and the other document does not help in the 
least in that respect.’’ And the conclusion at which 
he arrives is as follows: ‘‘ I have no description, I do 
not know on the face of the contract or from any thing 
Tam entitled to look at, whether it was real or per- 
sonal estate, or partly one and partly another, and I 
have nothing but the vague description ‘ property,’ 
and that it belonged to Mr.Cotterill, the owner.”? And 
afterward he says: “It is because of the vagueness of 
the word that I do not feel myself at liberty to allow 
parol evidenceto be introduced as to what the thing 
sold at the Sun Inn on that day was, about which there 
may be, for any thing I know, a considerable contest.” 
It is true that in such cases there may be a dispute, but 
that is not enough to make the description insufficient. 
There may be a dispute as to the extent of the pro- 
perty; for instance, how many acres it contains. I 
have, so far, confined my remarks to the agreement, 
so far as it is contained in the receipt and memoran- 
dum only, but there are the conditions of sale as well. 
If you look at the conditions you find that there is to 
bea ‘‘transfer’’ of the property sold. What does 
that mean? The use of the word “ transfer’’ does not 
itself conclusively show that the property was real 
property, but one can strongly infer from that word 
being used that it was real property. That is a word 
which is generally used with respect to real property. 
It is true that it is sometimes used in connection with 
stocks and shares, but not so often as with regard to 
real estate: It appears from the conditions that 
**possession’’ is to be delivered at a future day, of 
what is sold. That shows that whatever is sold is not 
stocks or shares, property of a reversionary nature, 
and that it is nota horse oracow. We have some- 
thing therefore on the conditions which shows us that 
what was sold at the Sun Inn was real property. Then 
the time of that sale is fixed. Therefore the reasons 
given by Kay, J.,do not, when examined, appear to 
be sufficient. Lagree that the word “ property ’’ alone 
is vague. But the word is well understood. Inacon- 
veyance bya debtor for the benefit of his creditors 
the words used are ‘“‘all the property.’’ There is 
sometimes a contest, but there is never any doubt that 
parol evidence may be admitted to show what was 
part of that property. There is nothing requiring the 
description to be an inseparable incident. The words 
‘“‘allthe property” immediately throw open an in- 
quiry into the matter. As regards separable incidents, 
has anybody ever doubted that a sale of ‘all that 
farm, in the tenancy of C., formerly bequeathed by A. 
to B.,”’ showsa sufficient description? Nobody ever 
doubted it. I have seen these words, ‘‘ All that land 
formerly in the occupation of B. and now of —,” 
and that is quite sufficient. Those who are old enough 
may remember that in the form used in a common re- 
covery, very general words were used. They were 
quite sufficient as a description, although outside evi- 
dence was required to show what property passed. 

There is no such general rule as the learned judge in 
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the court below supposed. It does not follow that be- 
cause some general words are used, the description is 
insufficient. The learned judge in the court below 
** Suppose, for example, the vendor were to say, 
I sold, at the Sun Inn, a certain house, certain plant, 
certain loose materials on the ground, and Isay what I 
sold were all these things;’’ and he gives alist. If 
the words used in the case put by the learned judge, 
were in a will, they would be sufficent to pass the pro- 
perty. When he says, ‘‘ You must have, on the face 
of the contract, a sufficiently definite description of 
the things sold to enable you to introduce parol evi- 
dence to show what the articles were to which that de- 
scription refers,’ I agree entirely. ‘‘ But,” the 
learned judge continues, ‘‘a mere description of the 
thing sold as ‘ property’ is not, to my mind, suffici- 
ently definite toenable any such parol evidence to be 
adduced.” The error he makes there is taking the 
word “property” alone. In this case itis ‘“ property 
duly sold to Mr. Arthur Shardlow”’ and “ property 
purchased at four hundred and twenty pounds at Sun 
Inn,” on a certain date, belonging to a person named. 
To show the absurdity, there is no controversy, as there 
was only one property put up for sale there, and that 
was the property in question. I think, for the reason 
I have given, that the judgment of the court below is 
wrong, and must be reversed 
Baeeauiay, L. J. Lam of opinion, that the receipt 
alone, without any thing else, would have been suffici- 
ent to satisfy the statute of frauds. The receipt 
states the name of the vendor, the name of the pur- 
chaser, what was purchased, the price, and the signa- 
ture of the vendor’s agent. It is said however, to be 
too indefinite as regards the description of the pro- 
perty sold. Now apart from technicality, no diffi- 
culty whatever arises in saying what was the actual 
property sold. But it appears to me that this case 
comes within the rule which has long been settled and 
is stated in the text books. Mr. Dart, in his 5th edi- 
tion of his Treatise on Vendors and Purchasers, says 
at page 219: ‘* A general description of the estate, e. g., 
Mr. O.’s house, or, my house, or, the properties in 
Cable street, or, the house in Newport, or, the in- 
tended new public house at Putney,” or, “the pre- 
mises,” is sufficient, if parol evidence can be produced 
to show what property was intended. And he cites 
Ogilvie v. Foljambe and Bleakley v. Smith, in support 
of two of the cases put. Parol evidence was admitted 
in each of those cases. And Lord St. Leonards, in 
the 14th edition of his work on the same subject, page 
134, says, that whero property is described generally, 
as ‘Mr. O.’s house,’ parol evidence has always been 
admitted to show to what house the treaty related.” 
And he cites the same two cases as authorities in pur- 
port of that proposition. In my opinion, the ono docu- 
ment was sufficient, but as pointed out by the master 
ofthe rolls, it has been rightly held that the receipt 
and the other document may be put together. The 
memorandum refers to the “property duly sold.” 
Undoubtedly, the two documents, when read together, 
show amply all that is necessary to satisfy the statute 
of frauds. I must not be taken to assent to the proposi- 
tion that in the case of correspondence the court can 
luok only at letters. I think that any other document 
may be looked at. Here there can be no doubt that the 
two documents were sufficiently connected. The case 
ot Long v. Millar was referred to in the court below 
asan authority on this point, but in my opinion the 
case was not required for that purpose. I agree that 
the judgment of Kay, J., must be reversed. 


LusH, L. J. I regard this case as one of consider- 
able importance, and I think that it has properly been 
considered with great care, because many former de- 
cisions, both on the 4th and the 17th sections betray 
great confusion of thought on the part of learned 





judges. The question now before us, and the only one 
with which we have to deal, is whether these two docu. 
ments, the conditions with the memorandum annexed, 
and the receipt, constitute a sufficient agreement 
within the statute. It is unnecessary to say whether 
one of the documents is sufficient of itself, for Kay, J., 
has held rightly, as is admitted, that the documents 
are connected. I purpose, first considering the con- 
ditions of sale. [His Lordship read the conditions, and 
continued.] We have therefore the name of the buyer 
and the name of the seller; we have the price paid, 
and the time of completion fixed. It is said however 
that there is no sufficient description of the thing 
bought and sold, that the description wants certainly 
to designate that thing, and that the word “ property ” 
is too large to define the thing sufficiently, inasmuch 
as it means both realty and personalty, and you can 
not tell which was meant. It is clear in this case, on 
the face of the documents, that it was used to mean 
real property, for that only passes by conveyance. No 
transfer is needed in order to pass the property in a 
a horse ora bale of wool; therefore it is property which 
requires a conveyance. Then aday is fixed for giving 
possession to the purchaser. That can not apply toa 
bale of goods. Such a condition is, however, one 
which properly belongs to a contract for the sale of 
real property. The reasonable interpretation of these 
conditions is that what was intended to be provided 
for was asale of realestate. Nearly all the essentials 
of a valid contract are already furnished; the nature 
of the thing sold, the terms on which the sale is to be 
completed, the price to be given, and the names ofthe 
contracting parties areallgiven. But itis said that 
the property sold is not described with sufficient cer- 
tainty. Such an objection goes to the validity of the 
contract itself. Suppose a horse-dealer, owning a 
number of horses, offers one of them forsale. The in- 
tending purchaser takes a fancy to one of them in par- 
ticular, and it is brought out and trotted upand down 
forinspection. He asks the price, and the purchaser, 
thinding it too large, he and the vendor disagree, and 
no contract is then arrivedat. The next day the pur- 
chaser calls again on the vendor, and the two agree 
that the former shall buy ‘* that horse.”” Cannot you 
go into parol evidence to show which horse was agreed 
to be bought and sold? To say that you could not 
would be to say that that was avoid contract. Again, 
suppose an owner of landed property sold another man 
a house in a particular street, and named the street, 
but not the number of the house, would not parol evi- 
dence be admissible to show which was sold? Ona 
conveyance of all his property by an insolvent debtor 
agreatdeal is left to be explained by parol evidence, 
but it is never objected that the words are not suffi- 
cient. In Oyilvie v. Foljambe, the defendant in his 
letter referred to ‘* Mr. Ogilvie’s house,’’ and agreed 
“to give 14,0001. for the premises,’’ and Sir William 
Grant, who decided the case, said, ‘‘ The subject-mat- 
ter of the agreement is left, indeed, to be ascertained 
by extrinsic evidence; and for that purpose, such evi- 
dence may be received.’’ That case has been the lead- 
ing case on the subject ever since. The learned judge 
in the court below distinguishes it from the present 
case in a way I cannot follow. He says: * Although 
the name of the house was not given, the parties them- 
selves could not be fora moment in doubt what they 
were bargaining for.”” Here one bought and another 
sold something which was knocked down to the pur- 
chaser at the Sun Inn, on a certain day, for 4 
price named, and all that is in the contract. Can 
there be a doubt what it was that was sold? The 
learned judge says, ‘I have not yet any thing like 
that aere, I have no description, I do not know, on the 
face of the contract, or from any thing I am entitled to 


look at, whether it was real or personal property.” 


The learned judge evidently overlooked the condi- 
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tions of sale, which clearly show, in my opinion, that 
real estate was the subject of thesale. At theend of 
his judgment, Kay, J., says: ‘Iam not disposed to 
carry the law on this subject one hair's breadth beyond 
the decided cases, and I think I should be doing so if I 
were to hold, that in this contract, there is a sufficient 
description of the property. On these two docu- 
ments taken together there is not a sufficient descrip- 
tion of the property sold and purchased to enable me to 
receive parol evidence of what the objects of that sale 
and purchase were.’’ In my opinion that judgment is 
faulty. There isa maxim, Id certum est quod certwm 
reddi potest. The nature of the property sold was 
here sufficiently shown. To point out the property, 
you must havo recourse to parol evidence. In Ogilvie 
y. Foljambe, parol evidence was required to point out 
the house sold, and such evidence was held to be ad- 
missible. It is likewise admissible here, and in my 
opinion, this is exactly the case where the maxim ap- 
plies. The objection taken goes not only to the form 
of the memorandum, but to the contract itself, and in 
my opinion, is contrary, not only to all the decided 
cases, but to all legal principles. For the reasons I 
have stated, I concur in holding that the decision of 
the learned judge in the court below must be re- 
versed. 
Appeal allowed; action to go down to the court below 
for trial; appellant to have the costs of the appeal; 
the costs of the action to be reserved till after the 


trial. 
—__>-—__——— 
UNITED STATES SUPREME COURT AB- 
STRACT. 


CopyRIGHT — INFRINGEMENT — PROOF OF DEPOSIT 
OF BOOKS — EVIDENCE — MEMORANDUM ATTACHED 
TO CERTIFICATE OF LIBRARIAN OF CONGRESS. — (1) 
Under U. 8. R.S., § 4956, relating to the copyright of 
a book, the deposit of two copies of the book, after its 
publication, either with the librarian of Congress, or 
in the mail, addressed to him, is an essential condi- 
tion of the proprietor’s right; and must, in some way, 
be proved in an action for infringement. (2) An ex- 
emplified copy of the record of a copyright, required to 
be kept by the U. 8. R.S., § 4961, under the hand and 
seal of the librarian of Congress, contained after the 
signature of the librarian this memorandum, ‘ Two 
copies of the above publication deposited December 6, 
1876.” Held, not sufficient to establish the fact that 
the proper deposit of books had been made. The cer- 
tificate had no relation to the deposit of the books. 
The record of which it is an exemplification, was 
made without reference to any such deposit. Tho 
memorandum under the certificate had no validity as 
evidence. It might have been put there by any per- 
son. It would be unsafeto hold that a memorandum 
under a certificate, or indorsed upon it, is part of the 
certificate. A certificate under seal, when invested 
with legal force and effect, is a solemn instrument,and 
ought to be complete, certain and final in itself, with- 
out any collateral addition or commentary. Its very 
form and character as a certificate presuppose that it 
has the verification and protection of the authenticat- 
ing signature and seal. Any matter extraneous, that 
is not contained in the body of the instrument, has 
not this verification and protection. Such extraneous 
matter may be added by other persons, or may be 
erased or altered without involving the offense of 
forgery or alteration of the certificate. Memoranda of 


various kinds are frequently indorsed on instruments 
of this sort for the convenience of the possessors, 
either to indicate their contents, or to furnish other 
information with regard to their subject-matter. To 
hold that such memoranda are evidence, except as 
&fainst the party making them, would be wholly in- 





admissible. Judgment of U. 8S. Cire. Ct., E. D., Mis- 
souri, reversed. Merrill v. Tice. Opinion by Bradley,J. 
[Decided Jan. 23, 1882.] . 


PAYMENT — APPLICATION OF —CREDITOR DISOBEY- 
ING DIRECTIONS OF DEBTOR, HOLDS MONEY AS TRUS- 
TEE —SET-OFF — BANKRUPTCY. —H. residing in Cin- 
cinnati, owed the firm of S. & Co., in New York, two 
debts, one on a promissory note secured by mortgage 
on real estate, and the other upon a merchandise ac- 
count. During the latter part of 1867 H. re- 
mitted to S. & Co, five sums at different times, 
in each case directing the sum to be applied to- 
ward the payment of the note. Three of these sums 
were applied as directed. The last two sums were not 
soapplied. On the Ist of January, 1868, H. suspended 
business insolvent, owing S. & Co. upon the merchan- 
dise account, which was unsecured, a large sum, and a 
much larger sum to other creditors. On March 30, 
1868,{H. was adjudicated a bankrupt. In an action to 
foreclose the mortgage, held, that the remitting of the 
moneys by H. to 8S. & Co. to be applied according to 
instructions, made S. & Co., not the debtor, but the 
trustee of H. The firm held the money in trust to be 
applied as directed; held it subject to his order until 
the claim of the assignee in bankruptcy attached. The 
said two sums were not subject to any claim of set-off 
or cross demand or of material debts and credits, under 
section 20 of the bankrupt act or otherwise. In ex parte 
Deeze, 1 Atk. 228. Underthe English bankrupt act a 
packer claimed to retain goods not only for the price 
of packing them but for a sum of £500 lent to the 
bankrupt on his note. Lord Hardwicke determined 
that he had such right on the ground of mutual credits, 
holding that the words ‘‘mutual credits’? have a 
larger effect than mutual debts, and that under them 
many cross-claims might be allowed in cases of bank- 
ruptey, which in common cases would be rejected. 
But this ruling was subsequently made narrower by 
Lord Hardwicke himself in Ew parte Ockenden, 1 Atk. 
235, and wasin effect overruled in the later case of 
Rose v. Hart,8 Taunt. 499. In that case trover was 
brought for cloths deposited by the bankrupt previ- 
ously to his bankruptcy, with the defendant, a fuller, 
for the purpose of being dressed, and it was held that 
the defendant was not entitled to detain them for his 
general balance for such work done by him for the 
bankrupt previously to his bankruptcy, for there was 
no mutual credit within section 28, chap. 30, of the 
statute 2G. 2. And the court declared that by the 
terms mutual credits in the act, was meant only such 
credits as must in their nature terminate in debts. 

The rule established in this case, that the credits 
which can be the subject of set-off, must be such as 
must in their nature terminate in debts, has been de- 
clared in other cases. Smith v. Hodson, 4 Term, 241; 
Easum y. Cato, 5 B. & Ald. 861. The affect of these 
authorities is, that the term mutual credits includes 
only cases where a debt may have been within the 
contemplation of the parties. The authorities (Winslow 
v. Bliss, 3 Lans. 320; Scammon v. Kimball, 92 U.S. 
362), are cases where a bank or banker was allowed to 
set offthe money of a depositor against a debt due 
from him to the bank. The answer to these authori- 
ties is that the relation between a bank and its general 
depositor is that of debtor and creditor. When 
money is deposited with the bank, the bank becomes 
the debtor of the depositor to the amount of the de- 
posit. Faley v. Hill,2 H. L. Cas. 39; Bank of Re- 
public v. Millard, 10 Wall. 152; Bullard v. Randall, 1 
Gray, 605. When therefore the depositor becomes 
indebted to the bank, it isa case of mutual debt and 
credit which may well be set off against each other. 
Judgment of Ohio Supreme Court affirmed. Libby v. 
Hopkins. Opinion by Woods, J. 

[Decided Dec. 19, 1881.] 
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PRACTICE — LIMITATION AS TO WRITS OF ERROR 
APPLIES TO WRITS TO STATE CouRTS.—This is a writ 
of error to the Supreme’Court of Louisiana, brought 
more than two but less than five years after the judg- 
ment to be reviewed was rendered, and one of the 
questions raised on this motion is whether the limita- 
tion of two years prescribed by section 1008 of the re- 
vised statutes, for bringing writs of error to the Circuit 
and District Courts, applies to writs of error to State 
courts. The court said: ‘We have no hesitation in 
saying it does. Section 1003 provides that ‘ writs of 
error from the Supreme Court to a State court, in cases 
authorized by law, shall be issued in the same manner, 
and under the same regulations, and shall have the 
same effect, as if the judgment or decree complained 
of had been rendered or passed in a court of the 
United States.’"’ This is almost the exact language of 
a similar provision in the 25th section of the judiciary 
act of 1789, and we are not aware it was ever supposed 
that writs issued to the State court under that section 
were not subject to the limitation prescribed for writs 
in the Circuit Courts by the 22d section. In Brooks v. 
Norris, 11 How. 204, this seems to have been assumed, 
and awrit to a State court was dismissed ‘ on the 
ground that it is barred by the limitation of time pre- 
scribed by the act of Congress.”” There was at that 
time no other limitation than the one contained in the 
22d section. Writ dismissed. Cummings v. Jones. 
Opinion by Waite, C. J. 

[Decided Jan. 16, 1881.] 
a 
UNITED STATES CIRCUIT COURT AB- 
STRACT.* 





CORPORATION — RELATION OF DIRECTORS TO CRED- 
ITORS — INSOLVENCY — PREFERENCES — APPLICATION 
OF PAYMENT. — (1) The directors of a corporation 
stand in confidential relations to its creditors, toward 
whom they are bound to act with perfect fairness. 
They are at least quasi trustees for the creditors; and 
where the corporation is insolvent, good faith forbids 
that the directors should use their position to save 
themselves or one of their number at the expense of 
other creditors. Where the board of directors of an 
insolvent corporation confessed a judgment against 
the corporation in favor of one of their number, who 
was also the president of the corporation and principal 
stockholder, with a view of giving him priority of lien 
over another creditor, who was about to obtain a judg- 
ment in a judicial proceeding, held, that such prefer- 
ence could not be upheld, but that the two judgments 
must stand on a footing of equality in respect to the 
commencement of the lien, and share pro rata in the 
proceeds of the property available for their payment. 
Druro v. Cross, 7 Wall. 302; Jackson v. Ludeling, 21 
id. 616; Richards v. New Hampshire Ins. Co., 43 N. H, 
263. (2) The law will apply a payment in the way most 
beneficial to the creditor, and therefore to the debt 
least secured. Field vy. Holland, 6 Cranch, 8; Pierce 
v. Sweet, 33 Penn. St. 151; Foster v. McGraw, 64 id. 
464. U. 8S. Circe. Ct., W. D. Pennsylvania, Dec. 17 
1881. Coons v. Tome. Opinion by Achison, D. J. 


EXEMPTION — STATE LAWS NOT APPLICABLE TO 
DEBT DUE UNITED STATES.—State exemption laws 
are inapplicable to debts due from a citizen to the 
United States. Upon a return of no property found 
in excess of the homestead and personal property ex- 
emptions allowed by the Constitution and laws of the 
State upon execution for any debt, on motion by the 
United States district attorney for an alias execution 
to be issued to the marshal, and for an order of court 
directing him to make a levy and sale of the property 
without regarding such exemptions, held, that he was 
entitled to the ordor asked for. See Edwards v. Kear- 
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zey, 96 U. S. 595; Earl v. Hardie, 80 N. C. 177; Lamp 
v. Chamness, 84 id. 379; United States v. Herron, 9 
Wall. 251; Bank of Commerce v. Mayor of New York, 
2 Black, 620. U.S. Cire. Ct., W. D. North Carolina, 
Oct. 15, 1881. United States v. Howell. Opinion by 
Dick, D. J. 


MARITIME LAW — ADMIRALTY JURISDICTION. — Tho 
Admiralty Courts of the United States have jurisdic. 
tion of collisions occurring on the high seas between 
vessels owned by foreigners and of differeut nation 
alities. U.S. Cire. Ct., E. D. Pennsylvania, Oct. 2, 
1881. The Belgenland. Opinion by McKennan, C. J, 

REMOVAL OF CAUSE—TIME FOR APPLICATION UNDER 
AcT OF 1875.—Within the meaning of the third section 
of the act of 1875, the petition for removal is filed in 
time if filed at the first term at which by law and 
practice of that court the cause could have been made 
ready and tried. There has been a trial, within the 
meaning of that act, if a judgment has been rendered 
in the State court sustaining a demurrer to the answer 
put in in tho suit there, and dismissing a cross-petition 
with costs. Gurnee v. Courty of Brunswick, 1 Hughes, 
270; Forrest v. Forrest Home, 1 Fed. Rep. 459; Black- 
well v. Braun, id. 351; Murray v. Holden, 2 id. 740; 
Ames v. Colorado Cent. R. Co., 4 Dill. 260; Babitt v. 
Clark, 103 U. S. 606; United States v. Curtis, 4 Mason, 
232; Dill. Rem. Cas., § 65; Lewis v. Smyth, 2 Wood, 
117. U.S. Cire. Ct., Kentacky, Nov. 15, 1881. Meyer 
v. Norton. Opinion by Barr, D. J. 

UNDER ACT OF 1875 DIVERSITY OF CITIZENSHIP 
MUST EXIST WHEN REMOVAL ASKED, — Under the re- 
moval act of 1875 a case is not removable unless the 
required diversity of citizenship exists at the time the 
application for removal is made; itis not sufficient * 
that the required diversity in citizenship existed when 
the suit was commenced in the State court. Andif 
the act authorized a removal of a cause when the re- 
quired diversity of citizenship did not exist at the 
time of the application for removal, it would to that 
extent be unconstitutional and void. There has been 
a conflict as to this question of removal. It has never 
been decided by the Supreme Court. Though twico 
raised in argument before that tribunal it was on each 
occasion reserved for future consideration. Insurance 
Co. v. Pechner, 95 U.S. 183; Bondurant v. Bondurant, 
103 id. 285. The decisions of the inferior courts are 
wide apart, Bradley, J., and others holding that a case 
cannot be removed froma State court to a Federal 
court, under the act of 1875, unless the petition for its 
removal shows that the required diversity of citizen- 
ship existed at the commencement of the suit. Houser 
v. Clayton, 3 Wood, 273; Beede v. Cheeney, 5 Fed. 
Red. 388; Tapley v. Martin, 116 Mass. 276; Holden vy. 
Insurance Co., 46 N. Y. 1; Indianapolis, etc., R. Co. v. 
Risley, 50 Ind. 60. Whereas, Wood, J., and others 
hold that under the act the petition need not aver that 
the parties were citizens of different States at the time 
the suit was brought. If it shows the required citi- 
zenship when the petition is filed it will be sufficient. 
Jackson vy. Insurance Co., 3 Wood, 413; Curtin v. 
Decker, 5 Fed. Rep. 385; 33 Ohio St. 280; Phoenix Life 
Ins. Co. v. Seattle, 7 Cent. Law J. 398; Dillon, Rem. 
of Caus., § 87. U.S. Cire. Ct., 8. D. Ohio, Nov. 21, 1881 
Bruce v. Gibson. Opinion by Baxter, C. J. 


—~ — 


MICHIGAN SUPREME COURT ABSTRACT. 
JANUARY, 1882, 


CORPORATION — PRESUMPTION OF AUTHORITY OF 
OFFICER.— Where the treasurer of acorporation seems 
to be the only officer who has power to indorse its 
paper assets, third persons may act upon his indorse- 
ments as if autborized by thecorporation The presi- 
dent of a corporation purchased its interests in certain 
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certificates of stock from its assignee at public auction, 
put the certificates had previously been passed by in- 
dorsement into other hands, by the act of a member of 
the corporation, who had been allowed by the presi- 
dent and corporation to act as managing director. 
Held, that as between the president and a bona fide 
purchaser of the assets, the title of the latter could not 
be disturbed. Wherever a prima facie right is dis- 
puted, the burden of proof is on the party attacking 
it. Cases referred to: Fay v. Noble, 12 Cush. 1; 
Lester v. Webb, 1 Allen, 34; Conover v. Ins. Co.,1 
N. Y. 200; Hutchings v. Ladd, 16 Mich. 493; Mer- 
chants’ Bank v. State Bank, 10 Wall. 604; Carpenter 
y. Farnsworth, 106 Mass. 561; Goodwin v. Roberts, 1 
App. Cas. 476; The Horlock, 2 Prob. Div. 218; Man- 
dlebaum v. North American Mining Co., 4 Mich. 465; 
Black v. Zacharie,3 How. 485; Bank v. Lanier, 11 
Wall. 369; Johnson v. Laflin, 103 U. 8. 800; United 
States v. Vaughan, 3 Binn. 399; United States v. 
Cutts, 1 Sumn. 133; Continental Nat. Bank v. Elliot 
Nat. Bank, Cir. Ct. U. 8S. Dist. Mass., 12 Rep. 35; 
Fatman v. Lobach, 1 Duer, 354; Commercial Bank of 
Buffalo v. Kortright, 22 Wend. 348; Titus v. President 
G. W. Turnpike, 61 N. Y. 237; Salisbury Mills v. 
Townsend, 109 Mass. 115; Pratt v. Taunton Copper 
Co., 123 Mass. 110; Hoppin v. Buffam, 9 R. I. 513; 
Finny’s Appeal,59 Penn.St. 398; Wood’s Appeal(Penn.), 
10 Rep. 125; Smith v. Crescent City Co., 30 La. Ann. 
1378; Winter v. Belmont Mining Co., 53 Cal. 428; 
Fraser v. Charleston, 11 8S. C. 486; Strange v. Hous- 
ton & Texas C. R. Co. (Tex.), 10 Rep. 28; Broadway 
Bank v. McElrath, 13 N.J. Bq 24; Bank v. Bank, 17 
id. 426; Prall v. Tilt, 28 id. 483; Merchants’ Bank v. 
Richards, 6 Miss. App. 454; Conant v. Seneca County 
Bank, 1 Ohio St. 298; Elwell v. Dodge, 33 Barb. 336; 
Moore v. Met. Nat. Bank, 55 N. Y. 41, Duke v. Caha- 
wba Navy. Co.,19 Ala. 82; Ross v. 8. W. R. Co., 53 
Ga. 519; City of Covington v. Covington & Cine. 
Bridge Co., 10 Bush, 69; Baltimore City Pass. R. Co. 
vy. Sewell, 35 Md. 258; Scott v. Det. Y. M.So., Lessee, 
1Doug. 119; Cahill v. Kalan Fire Ins. Co., 2 Doug. 
(Mich.) 124; Walrath v. Campbell, 28 Mich. 111, 119, 
120; Allen vy. Citizens’ St. Nav. Co., 22 Cal. 28; Hoag 
y. Lamont, 60 N. Y.96; Driscoll v. W. B. & C. M. 
Co., id. 96; Holbrook v. N. J. Zink Co., 57 id. 616; 
Lyndeborough Glass Co. v. Mass. Glass Co., 111 Mass. 
315; Lahmanyv. N. Y. & E. R. Co., 2 Sandf. 39; Corn 
Ex. Bank vy. Cumberland Coal Co., 1 Bos. 456; Smith 
v. Hull Glass Co., 9B. L. & E. 442. Walker v. Detroit 
Transfer Co. Opinion by Graves, C. J. 

DEED — COVENANTS OF WARRANTY — EXCEPTION — 
RESERVATION. Where the covenants of warranty in a 
deed of land are followed by the clause, ‘except all 
the wheat on the ground or land as above described,”’ 
the deed is not to be construed as reserving the wheat 
to the grantor, but as excepting it from the warranty. 
A grantor cannot maintain trespass against his grantee 
fordestroying the wheat onthe land, when the strict 
construction of the deed is merely to except the wheat 
from the covenants of warranty, but not to reserve it. 
Knapp v. Wolverton. Opinion by Marston, C. J. 


WILL— CONSTRUCTION OF — WHEN EXECUTORS CAN 
NOT GIVE TITLE — INCOMPLETE DEVISE. — Where 
there are no words of devise to invest executors with 
any estate, asale on execution against them cannot 
convey title to premises devised. A testator requested 
hisexecutors ‘to sell and dispose of the following de- 
scribed land,”’ but left out the description. Held, that 
evidence that he owned a parcel of land not specifically 
disposed of was not admissible for the purpose of 
supplying the missing description. Parol evidence 
cannot be resorted to for the purpose of supplying a 
description of land omitted from adevise. A devise 
from which the subject-matter has been omitted is 
hot open to construction. Whether the testamentary 





intent can be inferred by the jury from the extrinsic 
fact that the testator left certain property undisposed 
of. Gaylis v. Attorney General, 2 Atk. 239; Hunt v. 
Hort, 3 Brown Ch. 258, marg. 311; Rothmahler v. 
Myers, 4 Des. 215; 6 Am. Dec. 618; McKechnie v. 
Vaughan, L. R., 15 Eq. Cas. 287; 5 Eng. 854; Doe v. 
Chichester, 4 Dow. P. C. 65; Hiscocks v. Hiscocks, 5 
Mees. & W. 563; Miller v. Travers, 8 Bing. 244; Earl 
of Newburgh v. Countess Dowager of Newburgh, 5 
Madd. 364; Clayton v. Lord Nugent, 13 Mees. & W. 
200; Castledon v. Turner, 3 Atk. 257; Saunderson v. 
Piper, 5 Bing. (N. C.) 425; Adams, Eq. 172; 2 Whart. 
Ev., $1006; Wigram, Extr. Ev. Prop. 6, pl. 121, p. 88; 
Prop. 5 pl. 181, p. 143; I Phil. Ev. (Cow. & Hill’s ed.) 
539, 540; 2 Cow & Hill’s Ed., 1362-1408; 1 Roper, Leg. 
144, etc.; Red. Wills, ch. 3, pp. 32, 34; Jarman, Wills, 
853-863; 2 Pars. Count. 563. See also, Tuxbury v. French, 
41 Mich. 7; Allen’s Executors v. Allen, 18 How. 385; 
Fitzpatrick v. Fitzpatrick, 36 Iowa, 674; Griscom v. 
Evens, 402; Kartz v. Hebner, 59 Ill. 514; Hill v. Felton, 
47 Ga. 455; Sherwood y. Sherwood, 45 Wis. 957; Burr 
v. Sims, 1 Whart. 252; Craig v. Lislie, 3 Wheat. 563; 
Fletcher v. Ashburner, 1 L. C.in Eq. Crooks v. Whit- 
ford. Opinion by Graves, J. 
———__g—_____ 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


OCTOBER, 1881. 

MORTGAGE — ACTION BY MORTGAGEE FOR DEFI- 
CIENCY AGAINST GRANTEE OF MORTGAGOR ASSUMING 
MORTGAGE. —The holder of a mortgage, which had 
been foreclosed and the property sold ata price less 
than the mortgage debt, acquired the entire interest 
in the same property at the same price. Heid, that he 
could not bring an action of contract to recover the 
balance due on the mortgage in the name of the mort- 
gagor, against his grantee, who in the deed to him had 
assumed the payment of the mortgage against the 
mortgagor’s consent. Itis not doubted that in this 
Commonwealth an action of law upon the stipulation 
in a deed poll, by which the grantee assumes and agrees 
to pay as his own debt a previous debt of the grantor, 
secured by mortgage of the granted premises, can be 
brought in the name of the grantor only. Mellen y. 
Whipple, 1 Gray, 317; Prentice v. Brimhall, 123 Mass. 
291. The question presented by this case is how far 
the mortgagee has the right, without or against the 
consent of the grantor, to bring and to control such 
an action in the name of the latter. The only cases in 
which a third person has the exclusive right to the 
control of an action at law is when he has acquired the 
whole interest of the nominal plaintiff, asin Foss v. 
Lowell Savings Bank, 111 Mass. 285, and in Hart vy. 
Western Railroad, 13 Metc. 99. This mortgagee has 
not acquired the entire interest of the grantor in the 
promise of the grantee to the grantor, or in the right 
of action upon that promise. The grantor has a direct 
interest in that promise, because if it is broken by the 
neglect of the grantee to pay the mortgage debt at 
maturity, the grantor has an immediate right, without 
any notice to or interposition of the mortgagee, to sue 
the grantee at law upon his promise, and to recover the 
amount of the mortgage debt remaining unpaid. 
Furnas v. Durgin, 119 Mass. 500. He has a direct in- 
terest in the action, in the amount to be recovered, and 
in the control of the litigation, because he is himself 
liable to pay the mortgage debt to the mortgagee. 
Coffin v. Adams. Opinion by Gray, C. J. 


PAYMENT— PRESUMPTION AS TO NOTE GIVEN BY 
DEBTOR TO CREDITOR.—Inan action to obtain pos- 
session of premises mortgaged to demandant’s intes- 
tate, the defense was that the debt secured by the 
mortgage had been paid, and the tenant exhibited in 
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evidence of payment a promissory note of his grantor, 
which had been given to the demandant. The note 
was for somewhat less than the amount due on the 
mortgage at the time it was given. The demandant 
admitting that he had received the note, introduced 
evidence tending to prove that the note was not given 
and received in payment of the mortgage debt, but for 
a different purpose. The trial court instructed the 
jury, to which instruction the tenant objected, that 
the acceptance of a promissory note of a debtor fora 
pre-existing debt secured by a mortgage is only pre- 
sumptive evidence of payment, and left it for the jury 
as a question of fact to be decided upon all the evi- 
dence in the case, whether the note was given and 
received in payment of the debt secured by the mort- 
gage. Held, noerror. It is well settled in this Com- 
monwealth that the law will presume that the giving 
of a promissory note for a simple contract debt is 
payment of the debt; but this is not a conclusive pre- 
sumption, but may be rebutted and controlled by 
proof. And in many cases it has been decided that if 
the debt is a note secured by mortgage, the renewal of 
the note, or the substitution of another note therefor, 
is not necessarily to be presumed a payment, so as to 
discharge the mortgage. Taft v. Boyd, 13 Allen, 84, 
and cases cited. See Melledge v. Boston Iron Co., 5 
Cush. 158; Curtis v. Hubbard, 9 Metc. 327; Parham 
Sewing Machine Co. v. Brock, 113 Mass. 194. Dodge v. 
Emerson. Opinion by Endicott, J. 


—_——__>___—_—_ 


MINNESOTA SUPREME’ COURT ABSTRACT. 

EMINENT DOMAIN — RAILROAD IN STREET — RIGHTS 
OF RIPARIAN OWNER ON NAVIGABLE STREAM. — (1) It 
is the law of this State that the construction and main- 
tenance of an ordinary railroad by legislative authority 
upon a public street is the imposition of an additional 
servitude upon the soil so as to entitle the owner of 
the servient estate to compensation. Schurmeir v. St. 
Paul & Pacific R. Co., 10 Minn. 82; Winona & St. Peter 
R. Co. v. Denman, id. 267; Grey v. First Division St. 
Paul & Pacific R. Co., 13 id. 315; Harrington v. St. 
Paul & Sioux City R. Co., 17 id. 215; Adams v. Hast- 
ings & Dakota Ry. Co., 18 id. 260; Kaiser v. St. Paul, 
Stillwater & Taylor's Falls R. Co., 22 id. 149; Brisbine 
v. St. Paul & Sioux City R. Co., 23 id. 1144. Whena 
man dedicates to the public land for a highway, street 
or alley, he must be supposed to have in view the bene- 
fits which will result to his remaining lands from the 
particular usc to which ho dedicates it. And when 
land is taken for a street, the compensation therefor is 
adjusted with reference to the benefits and injuries 
which the proprietor of the remaining land will receive 
and sustain by reason of the opening of the street. 
And these benefits and injuries will be estimated with 
reference to the identical use to which the property 
taken is appropriated. Bouvier defines a highway as 
“passage, road, or street which every citizen has a 
right to use;”’ astreet as ‘‘a public thoroughfare or 
highway in a city or village." The following defini- 
tions by the courts may also be adverted to: By the 
dedication “‘the public acquire nothing beyond the 
mere right of passing and repassing upon the highway, 
and in all other respects the rights of the original 
owner remain unimpaired.’’ Williams v. Railroad 
Co., 16 N. Y. 97. The easement of a highway “em- 
braces all travel, not prohibited by law, on foot, in 
carriages, omnibuses, stages, sleighs, or other vehicles, 
as the wants and habits of the public demand.” Elliott 
v. Railroad Co., 32 Conn. 580. ‘The right of the pub- 
lic in a highway consists in the privilege of passage, 
and such privileges as are annexed as incidents by 
usage or custom, as the right to make sewers and 
drains, and lay gas and water pipes.’’ State v. Kore- 
rick, 34 N. J. L. 205. (2) In this case the street occu- 
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pied by a railroad laid by defendant, and the adjoining 
lot owned by plaintiff, were upon made land which hag 
been extended into a lake through which flowed g 
navigable stream. It was claimed that the lot owner's 
title did not extend to lands covered by the waters of 
the lake, but stopped at the line of low water. Held, 
that while such is the law, it is well settled that tho 
owner of land bounded by a navigable stream has cer. 
tain riparian rights which spring from the ownership 
of the bank, and are not dependent upon a strict legal 
title in him to the soil covered by the water. ‘Theso 
rights were clearly defined in Brisbine v. St. Paul & 
Sioux City R. Co., 23 Minn. 114, as follows: “* The right 
to enjoy free communication between his abutting 
premises and the navigable channel of the river; to 
build and maintain for his own and the public use, 
suitable landing places, wharves, and piers on and in 
front of his land, and to extend the same therefrom 
into the river to the point of navigability, even though 
beyond low-water mark; and to this extent exclusively 
to occupy for such and like purposes the bed of the 
stream, subordinate aud subject only to the navigable 
rights of the public, and such needful rules and regu. 
lations for their protection as may be prescribed by 
competent legislative authority.”’ In addition to the 
authorities cited in the opinion in this case, the doe- 
trine has the authority of a recent English case in tho 
House of Lords, and we are satisfied that it rests upon 
solid grounds of justice and utility. Long v. Fish- 
mongers, L. R., 1 App. Cas. 662. It does not appear 
that the use made of the shore in this case has caused 
the least impediment to the free and unobstructed 
navigation of the river, or has been prejudicial in any 
way to the public interests. These riparian rights are 
property, and cannot lawfully be taken for public use 
without compensation. Yates v. Milwaukee, 10 Wall. 
197. The acts done by the defendant are an invasion 
of the riparian rights of the plaintiff. Carli v. Still- 
water Street Railway & Transportation Co. Opinion 
by Clark, J. 

[Decided Oct. 27, 1881.] 





SLANDER — WORDS CHARGING COMMISSION OF CRIME 
ACTIONABLE PER SE.— The statute of Minnesota pro- 
vides thus: ‘‘Whoever willfully burns any goods, 
wares, merchandise, or other chattels, or any dwelling- 
house, hotel, store, or other building, which is at the 
time insured against loss or damage by fire, with in- 
tent to injure the insurer, whether such person is the 
owner of the property burned or not, shall be punished 
by imprisonment in the State prison not more than 
ten years nor less than three years.”’ complaint in 
an action for slander charged that defendant falsely 
and maliciously spoke these words concerning West, 
the plaintiff: ‘‘ West burned his store, and I know it 
and will swear to it,’’ and ‘“* West sent two loads of his 
store goods to the Black Hills, with his mule teams, 
and started a store there, and then set fire to and 
burned his store building to get the insurance.” Held, 
upon a demurrer to the complaint, that these words, 
when taken in their plainest and most natural sense, 
and as they would be ordinarily understood, obviously 
import the commission of crime punishable by indict- 
ment, and such words are actionable per se. Mont- 
gomery v. Deeley, 3 Wis. 623; Case v. Buckley, 1b 
Wend. 327; St. Martin v. Desnoyer, 1 Minn. 156. West 
v. Hanrahan. Opinion by Dickinson, J. 

[Decided Oct. 29, 1881.] 


SPECIFIC PERFORMANCE — CONTRACT WITH PENALTY 
FOR BREACH DOES NOT NECESSARILY EXCUSE — CON- 
STRUCTION OF CONTRACT. — A contract in writing be- 
tween H., the plaintiff, on the one part, and F. and J., 
defendants, on the other, for the sale of land by plaint- 
iff to defendants, in which plaintiff agreed to convey 
the Jand and defendonts to perform certain acts and 
make certain payments, contained this: ‘ But in case 
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the said parties shall fail to make the payments afore- 
said, or any of them, punctually, and upon the strict 
terms and time above limited, and to perform and 
complete all and each of this agreement and stipula- 
tion aforesaid strictly and literally, without any failure 
or default — the times of payment being of the essence 
of this contract — then the party of the first part shall 
have the right to declare this contract null and void; 
and all rights and interests hereby created or then ex- 
isting in favor of the said second parties, or under this 
contract, shall utterly cease and determine, and the 
premises hereby contracted shall revert to and revert 
in said first party without any declaration of forfeiture 
or act, or without any other act by said first party to 
be performed, and without any right of said second 
parties of reclamation or compensation for money 
paid or improvements made, as absolutely, fully, and 
perfectly as if this contract had never been made; 
and for the performance of all and every article of 
agreement above mentioned, the said H. and F. and J. 
do bind themselves, their heirs, executors and ad- 
ministrators, each to the other, in the penal sum of 
$200, as liquidated damages, firmly by these presents.” 
Held, that intention of the parties, as gathered from a 
fair construction of all the language used, was that such 
consequences should follow a default only at the elec- 
tion of the vendor. Collins v. Hasbrouck, 56 N.Y. 
157. It could not reasonably be the intention of the 
contract, that either party had the right to discharge 
himself therefrom on the payment of $200, as liqui- 
dated damages. Ayres v. Peas, 12 Wend. 693. In all 
cases where a party relies on the payment of liqni- 
dated damages asa discharge, it must clearly appear 
that they were to be paid and received absolutely in 
lieuof performance. Gray v. Crosby, 18 Johns. 223. 
Higbie v. Farr. Opinion by Clark, J. 

[Decided Dec. 2, 1881.] 

sensi anally einai 
IOWA SUPREME COURT ABSTRACT. 

ATTORNEY — LIEN OF, ALLOWABLE IN ACTION OF 
torT.— Under a statute providing that an attorney 
may have a lien upon money due his client, in the 
hands of an adverse party in an action, &c., held, that 
the lien was not limited to an action upon a contract, 
but applied where the action was for damages fora 
tort. It is said that there cannot be money due the 
claimant in the hands of the adverse party in an ac- 
tion where there is simply a liability fora tort. Ina 
certain sense this is true, but it is not more true than 
that there cannot be money due the complainant in 
the hands of the adverse party, in an action where 
there is simply a liability upon contract. In neither 
case is there any specific money upon which the attor- 
ney has a lien, in the sense in which an innkeeper has 
alien upon the trunk of his guest, or the landlord upon 
the personal property of his tenant, used upon the 
premises during the tenancy. An attorney's lien isa 
mere right to demand that when the payment of the 
money due the attorney’s client comes to be made, 
whether voluntarily or involuntarily, the attorney’s 
claim shall be respected. Smith v. Chicago, Rock Is- 
land & Pacific Railroad Co. Opinion by Adams, C. J. 
[Decided Oct. 21, 1881.] 

CONSIDERATION — SUBSCRIPTION TO BENEVOLENT 
ENTERPRISE.— (1) A subscription paper was as follows: 
“For and in consideration of securing to the Baptist 
denomination of Iowa the property situate in Des 
Moines, and known as the University of Des Moines, 
we, the undersigned, hereby bind ourselves, individu- 
ally, to pay the sums sets opposite our names, when, in 
the aggregate, $10,000 is so secured; provided the said 
amount is pledged by August 1, 1870. Grinnell, March, 
20, 1869.” To this paper L. subscribed $500. Before 
the last of July, 1869, the subscription amounted to 





about $12,700. The University of Des Moines is lo- 
cated in the city of Des Moines, and at the time of 
this subscription, was under mortgage, amounting, in 
January, 1869, to $9,000, and maturing the next year. 
The trustees of the institution purchased the property 
from the Lutheran denomination inthe year 1865, and 
the sole purpose of the subscription was to meet the 
indebtedness and secure the college to the Baptist de- 
nomination. In action against the representative of 
L. to recover the subscription, held, that upon these 
facts alone,L. was not liable, as the subscription, being 
to pay an indebtedness theretofore contracted by 
plaintiff, was without consideration. In Cottage St. 
M. E. Church vy. Kendall, 121 Mass. 528, which con- 
tains the latest utterance of the Supreme Court of 
Massachusetts upon the question of subscriptions, the 
following language is employed: ‘‘The performance 
of gratuitous promises depends wholly upon the good 
willwhich prompted them, and will not be enforced 
by thelaw. The general rule is, that in order to sup- 
port an action, the promise must have been made upon 
a legal consideration moving from the promisee to the 
promisor. Exchange Bank v. Rice, 107 Mass. 37. To 
constitute such consideration there must be eithera 
benefit to the maker of the promise, or a loss, trouble, 
or inconvenience to, or a charge or obligation resting 
upon the party to whom the promise is made.” ‘In 
every case in which this court has sustained an action 
upon a promise of this description,;the promisee’s ac- 
ceptance of the defendant’s promise was shown, either 
by express vote or contract, assuming a liability or 
obligation, legal or equitable, or else by some unequi- 
vocal act, such as advancing or expending money, or 
erecting a building, in accordance with the terms of 
the contract, and upon the faith of the defendant's 
promise.” In this case, the plaintiff did not enter into 
any undertaking on account of the subscription in suit. 
The college building had been purchased, and the debt 
in question had been contracted before that time. The 
plaintiff did not even obligate itself to raise the sum of 
$10,000. The case is, in principle, very like Stewart v. 
Trustees of Hamilton College, 2 Denio, 403; 8. C.,1N. 
Y. 581, in which it was held there could be no recov- 
ery. See Limerick Academy v. Davis, 11 Mass. 113. 
(2) Evidence was offered to show, that in consequence 
of the subscriptions made for the purpose named in 
the paper, plaintiffs raised $3,000 more, which was ex- 
pended in repairing and improving the buildings pur- 
chased. Held, that such evidence was admissible to 
furnish a consideration for tbe subscription of L. and 
others. See Thompson v. Page, 1 Metc. 665; University 
of Vermont v. Buell, 2 Vt. 48; Ladies’ Collegiate In- 
stitute v. French, 16 Gray, 196; Trustees Amherst Col- 
lege v. Cowls,6 Pick. 427; Trustees Williams College 
v. Danforth, 12 id. 541; Watkins v. Eames, 9 Cush. 
537; Mirick v. French, 2 Gray 420; McAuley v. Bil- 
linger, 20 Johns. 89; Barnes v. Perine, 12 N. Y.18; 
Pitt v. Gentle, 49 Mo. 74; Caul v. Gibson, 3 Penn. St. 
416; Methodist Church v. Garvey, 53 Ill. 401; Robert- 
son v. March, 3 Scamm. 198; Simpson Centenary Col- 
lege v. Bryan, 50 Iowa, 293. University of Des Moines 
v. Livingston. Opinion by Day, J. 

[Decided Dec. 12, 1881.] 

EXECUTION — WHAT IS INSUFFICIENT LEVY. —A 
sheriff in executing a levy on some patterns in the pos- 
session of a foundery company, took possession of pat- 
terns that were ina main building, and assumed to 
take possession of patterns in an out building 50 to 100 
feet distant. He did not, as to the latter, take actual 
possession, the out building being locked, and O., an 
execution debtor, havingthe key. The sheriff then left 
all the patterns in charge of one J., he agreeing to be 
responsible for them. Held, that there was nota valid 
levy on the patterns in the out building. In order to 
make a legal and valid levy, the officer must do such 





acts as that, but for the protection of the writ, he 
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would be liable in trespass therefor. Rorer, Jud. 
Sales, §§ 1002, 1003, 1005; Allen v. McCalla, 25 Iowa, 
487. ‘The levy must be so made that it identifies, or 
gives the means of identifying, what is levied on, so 
that any property levied on may be made chargeable 
to the officer, and property not levied on cannot be 
subsequently claimed. It must be seized manually, or 
by assertion of control that may be made effectual, if 
necessary, aud thus to bring and keep it within the 
dominion of the jaw for sale on execution, if needed, 
and for no other purpose.’’ Quackenbush v. Henry, 
9 Rep. 120. ‘*A mere paper levy is void. The officer 
should take actual possession, but removal of the goods 
is not absolutely necessary; yet there must be actual 
control and view of the property, with power of re- 
moval. See also, Haggerty v. Wilber, 16 Johns. 387. 
Rix v. Silknitter. Opinion by Day, J. 

Decided Dec. 8, 1882.] 


MISTAKE — EXECUTION OF CONTRACT WITHOUT 
READING — NEGLIGENCE. —It is incumbent upon the 
party executing an instrument to exercise reasonable 
care and diligence to ascertain its contents. Ordina- 
rily however, what constitutes reasonable care and 
diligence is a question of fact, to be determined by the 
jury in view of all the circumstances. In this case the 
plaintiff was unable to read the note executed by him 
on account of the absence of his spectacles, but de- 
pended upon the reading by an agent whom he had 
known for years, and had confidence in. His wife and 
son were present, but he did not ask either to read it. 
Held, that it was forthe jury to determine whether 
plaintiff was negligent. See Taylor v. Atchinson, 54 
Tl. 194; Walker v. Ebert, 29 Wis. 194. In Rogers v. 
Place, 29 Ind. 577, it was held, ‘‘in the absence of any 
device to put the party off his guard, an omission to 

- read the instrument by one having the capacity to do 
so, will place him beyond the protection of the law.” 
To this effect, see Seebright v. Fletcher, 6 Blackf. 380; 
Nebeker v. Cutsinger, 48 Ind. 436; McCormack vy. 
Molburg, 43 Iowa, 561. Hopkins v. Hawkeye Insur- 
ance Co. » Opinion by Day, J. 

[Decided Dec. 6, 1881.] 


SUPREME COURT 
NOVEMBER 3, 1881.* 


JUDGMENT — ESTATE IN REMAINDER IN CORPORATE 
STOCK MAY BE APPLIED TO SATISFY. — An estate in 
remainder in the stock of an incorporated company, 
after the expiration of a life estate therein secured to 
another, may be applied by equity to the satisfaction 
of a judgment against the remainder-man. It is a 
general rule that every estate in lands which is alien- 
able by the party entitled to the estate is liable to be 
seized and sold on execution against him. See Her- 
man, Execut. 184; Williams v. Amory, 14 Mass. 20; 
Penniman v. Hollis, 13 id. 429; Freeman, Execut., § 
178; Buton v. Smith, 138 Pet. 464; Watson, Sheriffs, 
208; Moore v. Littel, 41 N. Y. 66; Woodgate v. Fleet, 
44 id. 1; Sheridan v. House, 4 Keyes, 569. This court 
held (Bridge v. Ward, 35 Wis. 687) that when a life 
estate in real property was devised to a man, after the 
death of the testator, his life estate could be sold on 
execution, although there was a provision in the will 
restricting the devisee from selling the same. The 
restriction in the will was not accompanied by any 
declaration that an alienation by the devisee should 
work a forfeiture of his estate. These authorities also 
hold that it is immaterial that the remainder is an 
undivided or even an uncertain interest. Atkins v. 
Bean, 14 Mass. 404; Puryear v. Edmondson, 4 Heisk. 
43. Therule in regard to real estate has been applied 
by the courts to estates in remainder in personal prop- 
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* Appearing in 53 Wisconsin Reports. 





erty, and sales of estate in remainder of personal 
property upon execution have been upheld. Some 
courts have held that such estates in chattels, where 
the person having the life interest, or some other per. 
son in trust for the life estate had the actual Possession, 
could not be sold on execution because there was yo 
way of delivering possession upon such sale to the 
purchaser; but the same courts have held that a court 
of equity could subject such interest in remainder to 
the payment of a judgment against the owner of such 
estate. Freeman Execut., § 122; Allen v. Scurry, } 
Yerg. 36; Sale v. Saunders, 24 Miss. 38; Goode v. Lan. 
guiere, 35 Ala. 668; Knight v. Leak, 2 Dev. & B. (N, 
C.) 1388; Lockwood v. Nye, 2 Swan, 515; Herman, 
Execut. 145. There seems to be no reason for holding 
that an estate in remainder in chattels, which like an 
estate in remainder in real estate is clearly assignable 
at the will of the owner of such estate, should not be 
sold on execution to satisfy his debts the same as any 
other property owned by the debtor. The only objec- 
tion raised against a sale of such estate on execution 
is based upon the objection that when the party hay- 
ing the precedent estate has the possession, there is no 
way of delivering possession, and that in consequence 
of such difficulty the judgment debtor must proceed 
in equity, or according to some statutory remedy, in 
order to subject such estate to the payment of his 
claim; all the courts holding that in some way the 
judgment creditor is entitled to have the estate sold 
and applied to the satisfaction of his debt. Arzbacher 
v. Mayer. Opinion by Taylor, J. 


PARTNERSHIP—ACTS RENDERING ONE DEALING WITH 
FIRM A PARTNER. — By written agreement H. was to 
“loan and advance”’ to M. N. & L. N., as copartners 
in business under the name of N. Bros., $5,000, from 
time to time, as the interest of the business might de- 
mand; and such part of that sum as H. should advance 
was to remain a permanent fund in said bnsiness dur- 
ing not less than one year nor more than five years 
from the date of the agreement, at the option of H., 
except as was therein otherwise stipulated. In con- 
sideration of the sum ‘so loaned and advanced” by 
H., N. Bros. agreed to devote their whole time and 
skill to said business, to keep accounts and detailed 
accounts of the business, which accounts were at all 
times to be open to the supervision and inspection of 
H. Im consideration of the use of the money, N, 
Bros. agreed to pay H., once in every six months, 
three-fifths of the profits of said business, guaranteeing 
that such three-fifths should amount to at least $3,000 
perannum. As security for the money advanced by 
H., he was to have a lien upon all the stock, notes, 
accounts, and other property of the firm, and might 
extend the agreement to a period of ten years. All 
moneys above $5,000 which H. might advance or loan 
to the firm were to be loaned upon the same condi- 
tions. N. Bros. agreed to contract no debts outside 
of said business during the term of the agreement, 
and to use no funds or other property of the firm of N. 
Bros. except what might be necessary for their sup- 
port. A violation of the conditions of the contract by 
N. Bros. was to be ‘‘regarded as an end of the loan,” 
and thereupon H. was authorized to take immediate 
possession of all company property, and sell the same, 
or a sufficient quantity thereof to satisfy the amount 
of money advanced by him to the firm, and all sums 
due him from the firm. Held, that by this agreement 
H. became a copartner in the firm of N. Bros., and 
was liable on the note in suit executed by the firm. 
The case is analogous to that of Leggett v. Hyde, 58 
N. Y. 272; Whitney v. Ludington, 17 Wis. 140; Miller 
v. Price, 20 id. 117; Upham v. Hewitt, 42 id. 85. The 
case of Leggett v. Hyde, in its leading facts, is much" 
like the one at bar. There it was held that “‘one who 
is interested in the profits of a business as profits, and 
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not as a means of compensation for services, is a part- 
ner as to third persons, and is liable as such for the 
debts. Defendant H. loaned to the firm of A. D. P. 
& Co., $2,000, to be used in the business for one year, 
under an agreement that he was to receive one-third 
of the profits, which were to be settled half-yearly, 
and at the end of the yearif he did not conclude to 
become a partner he was to be repaid his $2,000 out of 
the concern.”” The court held that the money so in- 
vested was used by the firm for the benefit of H.; that 
he had an interest in the profits as such, not as a meas- 
ure of compensation, but as a result of the capital and 
industry; and that as to the creditors of the firm he 
was a partner.” Rosenfield v. Haight. Opinion by 
Cole, C. J. 

SURETYSHIP— SURETY ON APPEAL MAY NOT IM- 
PEACH ORIGINAL JUDGMENT. — Persons who, being 
strangers to a judgment when rendered, become sure- 
ties on the defendant’s appeal bond, conditioned to 
pay such judgment if affirmed, though they may im- 
peach the judgment of affirmance on the ground that 
it was obtained by fraud or collusion in the appeal 
proceedings (Way v. Lewis, 115 Mass. 26; Cutter v. 
Evans, id. 27), cannot impeach the original judgment 
as procured by fraud. tna Ins. Co. v. Aldrich, 88 
Wis. 107, and Mann v. tna Ins. Co., id. 114, distin- 
guished. Kroll v. Libbey. Opinion by Cole, C. J, 


Se 


CRIMINAL LAW. 


ACCOMPLICE — IN COMMISSION OF INCEST — UNCOR- 
ROBORATED TESTIMONY WILL NOT CONVICT. — Ina 
prosecution for incest against a man for carnally know- 
ing his step-daughter, held, that if such step-daughter, 
knowingly, voluntarily, and with the same intent as 
actuated the defendant, united with him in the com- 
mission of the offense, she was an accomplice, and her 
nncorroborated testimony would not support a con- 
viction. An accomplice is a person who, knowingly, 
yoluntarily, and with common intent with the princi- 
pal offender, unites in the commission of acrime. The 
co-operation in the crime must be real, not merely ap- 
parent. Hence, although a woman, who co-operates 
voluntarily with others to procure an abortion on her- 
self, isan accomplice; it is otherwise when she is the 
victim of force, fraud or undue influence.’’ This court, 
in Watson v. State, 9 Tex. App. 237, held, on a full ex- 
amination of authorities, that a woman who assented 
to the giving of a drug in order to procure an abortion, 
wasa victim and not an accomplice, and did not re- 
quire to be corroborated. See the case and authori- 
tiesthere cited. An informer, who purchases intoxi- 
cating liquors sold contrary to law for the purpose of 
prosecuting the seller, is not an accomplice in the 
sense of requiring to be corroborated, and so of one of 
the betters at the same game of faro, and a detective 
who feigned complicity. Stone v. State, 3 Tex. App. 
615; Wright v. State, 7 id. 574. If a witness implicates 
himself it is immaterial that he claims to have been 
coerced. Davis v. State,*2 Tex. App. 588. Texas 
Court of Appeals, Nov. 19, 1881. Freeman vy. State of 
Texas. Opinion by Winkler, J. 


ForGERY — OF SCHOOL ORDER — INDICTMENT — 
FULLNESS AND CERTAINTY REQUIRED.— While it is 
not necessary in an indictment for passing a fictitious 
school order, after setting out the order in substance, 
to give it in hac verba, yet if the pleader attempts to 
do so, he will be bound to set out each and every part 
of the instrument which contitutes any part of the 
written contract. Any thing appearing on the paper 
constituting the order, which is no part of the contract, 
may be omitted in setting out the instrument in hec 
verba. So the number of a bill alleged to have been 
forged, and the figures on its margin, and the dollar 
mark and figures indicating the amount of dollars on 





the margin of an order, need uot be given. Common- 
wealth v. Bailey, 1 Mass. 62, is an authority in point. 
There, in an indictment for forgery,alleging an instru- 
ment to be in the words and figures following, it was 
held that a strict recital was necessary; but the num- 
ber of a bill, and the figures in its margin making its 
amount are no parts of the bill, and need not be set 
out in the indictment. The same rule is announced in 
Commonwealth v. Stevens, 1 Mass. 203, and in Griffin 
v. The State, 14 Ohio, 54. See also, Commonwealth v. 
Taylor, 5 Cush. 605; Commonwealth v. Wilson, 2 Gray, 
70; State v. Carr, 3 N. H. 376. Where the words used 
in the body of a note or order for the payment of 
money are ambiguous, so that there is uncertainty in 
regard to the true amount that was intended, resort 
may be had to the figures in the margin of the in- 
strument for the purpose of determining the. true 
amount agreed to be paid, as held in Riley v. Dickens, 
19 Ll. 29, and Corgan v. Frew, 39 id. 31; but the figures 
in the margin of an instrument are not strictly a part 
of the contract. They cannot bereverted to to impeach 
the amount named in the body of the paper, and are 
never resorted to for any purpose, unless there is un- 
certainty in regard to the amount written in the body 
of the instrument. Illinois Sup. Ct., Sept. 30, 1881. 
Langdale v. State of Illinois. Opinion by Craig, C. J., 


(100 Ill. 263). 
—___>—____ 


NEW YORK STATE BAR ASSOCIATION. 


OF THE GENERAL EXECUTIVE COMMITTEE, 
79 CHAPEL STREET, ALBANY, February, 17, 1882. 
Editor of the Albany Law Journal: 

The Chairman of this Committee has communicated 
to me as follows: 

** Pursuant to a resolution of the General Executive 
Committee of the New York State Bar Association, a 
committee of arrangements of said Association con- 
sisting of 


OFFICE OF THE SECRETARY 


“ExuioTtr F., SHEPARD, Chairman, 

“Joun F. SEYMouR, 

‘JAMES L. ANGLE, 

*“Lestiz W. RUSSELL, and 

‘** ELBRIDGE T. GERRY, 
are hereby appointed, with power to add to their 
number one from each judicial district, and to fill all 
vacancies in their committee. They are to make ar- 
rangements for the next annual meeting of said Asso- 
ciation, and are requested to report progress to this 
Committee or to the Secretary thereof, with such sug- 
gestions as they think proper, on or before September 
1, 1882.”’ 

CHARLES J. BUCHANAN, 
Secretary General Executive Committee. 
siesta 


NEW BOOKS AND NEW EDITIONS. 


MoRAWETZ’ PRIVATE CORPORATIONS. 

A Treatise on the Law of Private Corporations other than 
Charitable. By Victor Morawetz. Boston: Little, Brown 
& Co., 1882. Pp. li, 670. 

‘wos are few good general treatises on this sub- 

ject. Angell and Ames’ is antiquated. Field’s, 
excellent in most respects, and probably more gener- 
ally cited than any other, has some patent faults which 
we have before pointed out. Some branches of the 
subject have been treated in an unapproachable man- 
ner by Price, Dillon and Thompson. The present 
writer had a great opportunity, and the question is 

whether he has made the best use of it. The examin- , 

ation which we have been able to bestow convinces us 

that in many respects the book is good, and that in 
least one point it is weak. It seems well devised and 
arranged, the plan is simple and logical and the ex- 
pression of principles is generally apt. But the author 
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seems not to have made the most in every instance of 
the opportunity of giving references to the freshest de- 
cisions, and consequently sometimes misleads. 

Dipping into the book and turning to a subject with 
which we have some acquaintance, we find in section 
254, as tothe powers of National banks, the statement 
that ‘‘it has been held that a cashier of a bank has no 
implied authority to * * * receive pro- 
perty for safe keeping outside of ordinary banking 
business.”’ Citing First Nat. Bank of Lyons v. Ocean 
Nat. Bank, 60 N. Y. 278: Lloyd v. West Branch 
Bank, 15 Penn. St. 172; First Nat. Bank v. Graham, 
79 id. 106; Whitney v. First Nat. Bank of Brattle- 
doro, 50 Vt. 388; Foster v. Essex Bank, 17 Mass. 
479. This statement and these citations are decidedly 
misleading, and nowhere do we find any reference to 
the well-settled doctrine that a National bank is 
responsible for special deposits received in accordance 
with its usage; nor to the fact that First Nat. Bank of 
Lyons vy. Ocean Nat. Bank, so faras it gave counten- 
ance to a different doctrine, is overruled in Pattison v. 
Syracuse Nat. Bank, 80 N. Y.82; 8. C., 36 Am. Rep. 
582; Browne’s Nat. Bank Cas. 319; nor to the fact that 
Whitney v. First Nat. Bank of Brattleboro is over- 
ruled in First Nat. Bank of Carlisle v. Graham, 109 U. 
S. 699; S. C., Browne’s Bank Cas. 64; nor do we find 
any citation of the last case nor of the Pattison case in 
the volume. How general this defect is we cannot tell 
without a minute examination, but all will agree that 
this is a pretty serious instance, and one to cause 
astonishment, because the matter is so notorious. The 
book is elegantly printed. 


BIGELOW ON EsTopPEL. 

A Treatise on the Law of Estoppel and its application in 
practice. By Melville M. Bigelow Ph. D., Harvard. Third 
edition. Boston: Little, Brown & Co., 1882, Pp. Ixxxiii, 
675. 

The first edition of this work appeared in 1872, the 
second in1876. Its success seems to confirm the good 
opinion we early formed and expressed of its merits. 
See6 Alb. Law Jour., 231; 13 id. 201. It is unques- 
tionably the best work on this interesting topic. The 
book is printed in the most excellent style. 





STUDENT’s GUIDE TO WILLIAMS ON PERSONAL Prop- 
ERTY AND REAL PROPERTY, AND TO SMITH ON 
CONTRACTS. 

The Student’s Guide to Williams on Personal Property. Be- 
ing a complete series of questions and answers thereon. By 
Il. Wakeham Purkis, Esq. Philadelphia: T.& J.W. John- 
son & Co., 1882. Pp. iv, 124. 

The Student’s Guide to Smith on Contracts. Being a com- 
plete series of questions and answers thereon. By H. 
Wakeham Purkis, Esq. Philadelphia: T. & J. W. Johnson 
& Co., 1882. Pp. iv, 104. 

The Student's Guide to Williams on Real Property. Being a 
complete series of questions and answers thereon. By H. 
Wakeham Purkis, Esq. Philadelphia: T. & J. W. Johnson 
& Co., 1882. Pp. iv, 116. 

These are neatly printed and uniform manuals, de- 
signed to assist in the study of these standard treatises. 
The plan is a good one, and apparently has been faith- 
fully executed. Most of the law thus investigated is 
peculiar to England, but aside from this the manuals 
are decidedly useful. If some one would prepare a 
similar manual on Parsons on Contracts, it would be 
very popular in this country. 


GENERAL CORPORATION LAWS OF PENNSYLVANTA. 
The General Corporation Law of Pennsylvania, approved 
29th April, 1874, and supplementary acts, with notes, forms 
and index. By Angelo P. Freedley, of the Philadelphia Bar. 
Philadelphia: T, & J. Johnson & Co., 1882. Pp. 141. 
This manual is neatly printed, and copiously fur- 
nished with citations of cases and references to 
statutes. We can form no idea of its accuracy, but we 








should judge that it isa convenient compilation for 
practitioners in Pennsylvania. 


Wise’s OUTLINES OF JURISPRUDENCE. 
Outlines of Jurisprudence for the use of Students. By BR 

Wise, B. A., late scholar of Queen’s College, Oxford. Ox. 

ford: James Thornton, 1881. Pp. xiv, 179. 

The author says in his preface: “* This book is in. 
tended to bea critical and explanatory commentary 
upon the jurisprudence text books in common use; 
and it endeavors to present a precise and coherent 
view of allthe topics upon which these touch.” It 
seems that the author has accomplished this purpose in 
anadmirable manner. He divides his subject thus: 
Part first, the formal Science of Jurisprudence; the 
province of jurisprudence; the term “ positive law;” 
the term “sovereign; the term ‘“right;” the ana- 
lysis of a right; the leading classification of rights; 
rights of motion, title; antecedent rights in rem; an. 
tecedent rights in personam; remedial rights; publi¢ 
law. Part second: the Materials of Jurisprudence; 
sources of law; the growth of law; the formal de- 
velopment of society; the growth of the State. Part 
third: Bentham’s Theory of Punishment. Here we 
have the views of Bentham, Maine, Holland, Savigny, 
Austin, Mill, Hobbes, Locke, Rousseau, etc., presented 
in a succinct and luminous manner. The typography 
is exquisite,and there are helps in the form of marginal 
headings and a copious table of contents. 


Ertr’s Jury Laws. 

The Jury Laws and their amendment. By P. W. Erle, oneot 
the Masters of the Supreme Court. London: Stevens & 
Sons, 1882. Pp. viii, 152. 

The contents of this volume are as follows: Lord 
Coleridge’s Juries Bill: qualifications of special and 
common jurors; exemptions; challenges; tales; unam- 
inous verdicts; composite juries; number of the jury; 
professional jurors; admission of working men to the 
jury box; Sir W. Erle, Lord Chief Justice Cockburn, 
Lord Coleridge, and the Common Law Commissioners, 
on jury trial. Some of these chapters are reprints of 
articles in law magazines and secular newspapers. The 
author isin favor of requiring unanimity, and states 
that juries disagree in not more than one and a half 
per centof trials. We think the proportion must be 
much greater in this country. But he inclines toward 
fixing the numberof the jury at eight. We are glad 
to see that he denounces “ professional jurors.”” He 
smiles at our statute, requiring the jurors to be “ free 
from all legal exceptions; of fair character; of ap 
proved integrity; of sound judgment and well in- 
formed,” and asks, ** who in this country, and now-a- 
days, would undertake, or be trusted, to make the 
selection?’ He also actually remarks: ‘‘Mr. Bum- 
ble’s sweeping denounciation of jurymen generally, 
presents in real truth a very fair sample of the lan- 
guage which is often heard about them.’”’ We find a 
great deal of interest in the book. It is handsomely 
printed. 


NOTES. 


N the California Supreme Court, during the year 
1880, there were 701 new cases filed,and 763 decisions 
rendered. During the year 1881 there were 758 new 
cases filled, and 707 decisions rendered. At the com- 
mencement of the January term, 1882, there were 79 
cases not disposed of; of these there were only 87 cases 
under submission. In addition to this appellate work: 
there were 52 original proceedings filed in 1880, and 66 
in 1881. These are mandamus, prohibition, certiorari, 
and contempt matters, consuming, many of them, 4 
great deal of time in the consideration.—A Memorial 
Discourse on George Palmer Williams, professor in 
the University of Michigan for forty years, by Judge 
Campbell, is an exquisitely tender‘and beautiful pro- 
duction, which we have read with the deepest pleasure. 
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CURRENT TOPICS. 





HE daily press have recently been calling atten- 
tion to the enormous expense of receiverships 
of insolvent corporations. It is stated that the 
expense of closing up the defunct Asbury, Conti- 
nental, North America, Guardian, Security, Atlan- 
tic, Mutual, Globe, and Eclectic Life Insurance com- 
panies, has been $726,000, or upward of $90,000 
each, or 41 1-5 per cent of the amount paid to pol- 
icy-holders. A receivership of 
an insolvent insurance company is now-a-days re- 
garded as a bonanza by the receiver and all his 
friends who can attach themselves to it. The re- 
ceivers’ fees are generally out of all proportion to 
the services rendered, making due allowance for 
lying awake of nights. The number of clerks and 
lawyers — usually relations and friends of the re- 
ceiver — who find employment in these matters, at 
a compensation much greater than a few compe- 
tent men would be glad to do the entire work for, 
islegion. No doubt there is a great deal of com- 
plexity in the accounts of such institutions, which 
requires much time and expenditure to unravel. No 
doubt the conflicting rights of different classes of 
claimants give rise to intricate and tedious litiga- 
tio. But who can believe thas the affairs of eight 
companies have justified an expense of more than 
$90,000 apiece? We might believe such an ex- 
pense possibly justified in a single instance, but not 
in eight almost contemporaneous. We should be 
very glad to contract to do all such business for say 
$50,000 per corporate head, and take our chances. 
Judges are frequently too liberal in allowances, and 
receivers and lawyers are frequently too greedy. 
The community are frequently long-suffering, but it 
remains to be seen how long they will endure this 
species of robbery. We are glad that our Legisla- 
ture are inquiring into this matter. 


This is outrageous, 


Mr. Anthony Comstock sometimes overdoes mat- 
ters. He has been overdoing matters just now in 
New Jersey. He has been prosecuting a book-seller 
for selling an obscene publication, namely, the Hep- 
tameron of Queen Margaret. The book is obscene, 
nodoubt. It has more than the obscenity of the 
Decameron of Boccaccio, without its wit and its 
tlegant style. It quite throws in the shade the 
Golden Ass of Apuleius and the Kisses of Johannes 
Secundus, and is only outdone by La Fontaine’s 
Tales. It is a coarse remnant of a coarse age, albeit 
itwas written or collected by a good and pious 
Woman, one of the earliest friends of the Reforma- 
tin. The book is a classic, preserved in almost 
every public library of any pretensions to complete- 
less, just like the other classics which we have 
mentioned, and which few read, and is itself com- 
paratively little known. Now Mr. Comstock has 
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introduced the fatal knowledge of this book into 
New Jersey by his ill-timed prosecution. The pub- 
lic prosecutor blazed against it, and the judge 
charged, ‘‘horse, foot and dragoons,” against it, 
but the jury, not one of whom probably had ever 
heard of it, and all of whom probably were instantly 
fired by a curiosity to see it, acquitted the book- 
seller. And now the book-seller cannot supply his 
orders for it! Has Mr. Comstock a secret contract 
with the publishers? Or has he ‘‘cornered” the 
market on the Heptameron? He acts as if he were 
particularly anxious to create a demand for it. We 
are about to publish a new book of our own, con- 
taining nothing objectionable however, and we 
would give a good deal to have Mr. Comstock pros- 
ecute us for something that he might imagine in it. 
Mr. Comstock’s prosecutions beat hostile criticisms 
all hollow in creating a market for a book. It 
would be supposed that his experience in regard to 
former similar prosecutions would innoculate him 
with a grain of sense in such matters; but who ever 
knew a reformer with any discretion ? 


The nomination of Mr. Conkling to the bench of 
the Supreme Court in place of Mr. Justice Hunt 
was probably a great surprise to nearly everybody 
in the country. As to whether the nominee has the 
requisite qualifications for the position there are two 
opinions, and neither entirely unmixed. Undoubt- 
edly Mr. Conkling is a man of superb talents of a 
certain kind, although it cannot seriously be con- 
tended that they are of the first order in any point 
of view, except possibly, and only possibly, in ora- 
tory. He has not demonstrated that he is a great 
statesman and he has not the reputation of a great 
lawyer. On occasion he has made excellent argu- 
ments at the bar, but the greater part of his mature 
years has been spent in other fields. In the senate 
he has been a leader, but he has not earned or re- 
ceived the reputation of an accomplished lawyer 
like Mr. Edmunds. He has never made a constitu- 
tional argument, that we can recall, worthy of com- 
parison with Webster’s. At all times during the 
last twenty years the senate has possessed a number 
of better lawyers than Mr. Conkling, in our opinion. 
He has had no judicial experience and no judicial 
habit of thought. He has been a partisan of the 
most partisan description. And yet we doubt not 
that he would make a success as a judge, or in any 
other occupation to which*he should seriously bend 
his great intellect. But he would have to lay down 
the offensive intellectual weapons with which he 
has so sturdily and brilliantly fought, to the admira- 
tion even of his bitterest enemies, and take up the 
gown of the recluse and assume a dispassionateness 
foreign to his nature. Such men have succeeded as 
judges — Chase and Church are prominent examples. 
And in our own State some of our best judges have 
grown out of active and passionate partisans —— Wm. 
F. Allen, Grover, and Peckham, for example. There- 
fore although the nomination cannot be pronounced 
an ideal one, yet it is difficult to see why Senators 
Hoar and Ingalls, both light weights in comparison 
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with Senator Conkling, should oppose it so strenu- 
ously on the ground of unfitness. Although he 
gives upto party what was meant for mankind, 
yet it must be conceded that he is a singularly pure, 
independent and incorruptible man. 


But a more serious question is, will Mr. Conkling 
accept? It is known that he refused the chief jus- 
ticeship under General Grant. But thenand now are 
different. Then he was the leader of the senate; now 
he is out of it by his own act. It is difficult to believe 
that he will consent to lay himself away on a shelf in 
the Catacombs, all the worse for being so high. For 
along time he would be one of the most unhappy 
of men if he should accept. It is doubtful whether 
he could ever become permanently happy there. If 
his resignation had been from a serious disgust with 
politics, his acceptance would be in accord with it, 
and it is possible that although such a disgust did 
not then exist, it may since have arisen in his mind, 
and that he is willing to return to his profession and 
assume a position which has many compensations 
for its obscurity when compared with the senate. 
But to put Conkling on the Supreme Court bench 
seems to us like harnessing Achilles’ steeds to a mar- 
ket-cart. 


Justice Westbrook holds, in the Bragle case, that 
the continuance of a trial for felony, and the taking 
of testimony, during the absence of the prisoner, 
for five minutes, in an adjoining room, a few feet 
distant, for the purpose of telephoning to his wit- 
nesses, is error. This looks like a pretty strict hold- 
ing, and yet it seems supported by the text-writers. 
If it is the law, a prisoner may at any time avoid a 
conviction by slyly creeping out of the court-room 
for a moment. 


In the recent case of Parker v. Spier, in the New 
York Supreme Court, the plaintiff, in an action in 
which the defendant might have been arrested, be- 
ing defeated, the defendant consented to relieve 
him from costs, but it was reluctantly held that the 
attorney might imprison him for non-payment of 
his costs. Judge Arnoux justly observed: ‘‘ We 
are proud of our legislation abolishing imprison- 
ment for debt; and our statutes on that subject 
mark an epoch in the history of the liberty of the 
citizen. It is difficult to imagine a more outrageous 
case of unjust exception to that law than the case 
at bar. Here a plaintiff seeking redress for a wrong 
—a wrong it may be that compelled him to frame 
his complaint in tort—is beaten; how or why, the 
papers do not disclose. The defendant consents to 
relieve him from all costs, and then the attorney 
steps in and not only says this cannot be done, but 
‘I will imprison this plaintiff if he does not pay 
my costs.’ The plaintiff and defendant’s attorney 
are strangers; have never contracted with each 
other, have never wronged each other, and yet this 
attorney, in defiance of the wishes of all other par- 
ties concerned, can issue this process. Nothing of 
the kind can be done in England, for it has there 
been expressly held that the attorney has no lien 





upon the body of the judgment debtor for his cost 
(Martin v. Francis, 1 Chit. 241; Man v. Smith, 4B 
& Ad. 466), and I trust that this anomaly will by 
rectified here. The Legislature, in my opinion, 
ought immediately to amend the Code so that no 
execution against the body should be issued for 
costs only. The arguments against this have not, 
to my mind, even the merit of speciousness. They 
are simply the reiteration of old proverbs that those 
who take the sword should perish by the sword, 
But the judiciary have no power to make the law, 
They must administer it as they find it, and trust to 
an enlightened public sentiment to repeal, alter, or 
modify oppressive laws.” See ‘‘Civil Imprison- 
ment,” 24 Alb. Law Jour. 106. Although a corres 
pondent in another column censures this judicial 
expression, yet we must say that we heartily approve 
it. Our correspondent cites the everlasting ‘ poor 
woman.” But there isa ‘‘poor woman,” or at all 
events, a poor man, on the other side. How about 
the poor man who desires to sue, but does not dare 
for fear of being imprisoned for want of ability to 
pay costs if defeated? To allow an attorney to put 
a suitor in jail for not paying costs is a gross bar. 
barity. Mr. Austin Abbott very forcibly says, in 
the Daily Register: ‘* The legislative remedy is cer- 
tainly * * * needed, in these days when there 
are not a few ‘ Dodson and Foggs’ generously will- 
ing to take, ‘on spec.,’ cases in which an arrest may 
be had. It would be much for the advantage of 
the profession to amend the law so that where the 
attorney’s compensation is contingent on success, no 
process against the person could issue, and that the 
resort to such process in such cases should sustain 
an action of false imprisonment. If the law is left 
where it is, in the view of this decision, the attor- 
ney may, with his services and disbursements, buy 
a right to imprison a man, as in fact, doubtless, 
attorneys have in effect sometimes done. This is 4 
pernicious and disgraceful thing, and a state of the 
law which renders it possible richly merits the con- 
demnation which Judge Arnoux puts upon it.” 
acencissiiiionsiieti 


NOTES OF CASES. 


[* McGowan v. La Plata Mining and Smelting (0., 

U. S. Circuit Court, Colorado, January, 1882, 9 
Fed. Rep. 861, the action seems to have been 
brought by servant against master for injury from 
the explosion of hot slag thrown into water by the 
servant at the direction of his master, without in- 


formation of the natural result. The court said: 
‘“That a master is bound to inform his servant of 
facts within his knowlege affecting the safety of 
the servant in the service to be performed, when 
the latter is ignorant of such facts, seems to be con- 
ceded. * * * But it is contended that the rule 
cannot be applicable to the case at bar, as it relates 
only to facts withheld from the servant, and not to 
instruction in the principles of natural philosophy. 
The water in front of the furnace, and the act of 
overturning the hot slag, may have come of the 
negligence of the plaintiff. Indeed, the evidence 
points to that conclusion, and the explosion which 
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followed was the natural result, of which plaintiff 
should have been informed; or at all events, de- 
fendant was under no duty to inform him. This is 
the argument against the verdict. And certainly, 
within limits, the law will assume that every one 
has knowledge of destructive forces in the world 
and the powers of the earth and air. Of such is 
the knowledge that comes to every man of sound 
mind, in the ordinary course of his life, that fire 
will burn; that water will drown; that one may fall 
off a precipice; and the like. Recently in this 
court it was said of one who mounted a push car on 
a railroad, and went down a steep grade, to his 
hurt, that knowing the grade, it was his own folly 
not to heed the law of gravitation; because it is 
known to all men of sound mind and of all degrees 
of intelligence that wheeled vehicles go down hill 
with increasing speed if left to themselves. And in 
this case the jury was told that the plaintiff could 
not have recovered for a burn caused by spilling the 
slag on himself. But the explosive power of hot 
slag when cast into water is not within the intelli- 
gence of ordinary men. It is doubtful whether 
many people of education know the force and vio- 
lence of such an explosion; and if fully informed, 
how many of them, when put to service in a smelt- 
ing furnace, would recall their learning without a 
suggestion from some source?” And it was held 
that the servant was not guilty of negligence. In 


Smith v. Oxford Iron Co., 13 Vroom, 467; S. C., 36 


Am. Rep. 535, the plaintiff engaged as a miner for 
the defendant, at a time when ordinary blasting 
powder was used. Subsequently giant powder, a 
more dangerous explosive, was substituted by the 
defendant. The plaintiff not being informed of the 
proper mode of using it, and being injured by an 
explosion, the defendant was held liable to him. 


In Mitchell v. Homfray, English Court of Appeal, 
March, 1881, 45 L. T. Rep. (N. 8.) 694, an action 
brought by the executors of Mrs. G., to recover a 
sum of £800 alleged by the defendant to have been 
given by Mrs. G. to him, it was admitted that at 
the time the gift was made the defendant was act- 
ing as Mrs. G.’s medical adviser, and that she had 
no independent advice of any kind. The jury 
found that the advance of £800 was not a loan but 
agift, that there was no undue influence on the de- 
fendant’s part, that the relation of patient and med- 
ical man had come to an end more than three years 
before Mrs. G.’s death, and that after that relation- 
ship had come to an end, and any effect produced 
by it had been removed, she intentionally abode by 
What she had done. Jie/d, that the gift was not 
void but voidable; and as Mrs. G. must be taken 
upon the findings of the jury to have known that 
it was voidable and not to have avoided it, the de- 
fendant was entitled to judgment. The lord chan- 
tellor said: ‘‘ Although it is true that she had no 
independent advice when the gift was made, I think 
that no authority goes the length of saying that an- 
other person after her death may do that which she 
determined not to do, The case of Rhodes v. Bates, 











L. R., 1 Ch. App. 252, though it goes further than 
any other, laying down that wherever there is a con- 
fidential relationship the beneficiary must show not 
only that there was no impropriety in the gift, but 
that the donor had independent advice, does not go 
on to say that that is necessary if there is a deliber- 
ate intention to abide by the transaction after the 
influence has ceased and any effect produced by the 
relationship has been entirely removed. There is 
not much authority to assist us in arriving at our 
decision, which is in favor of not disturbing this 
judgement; but there is some. The case of Dent v. 
Bennett, 4 Myl. & C. 269, was a case where the gift 
was set aside; but I find this passage in the judg- 
ment of the Lord Chancellor (Cottenham) at p. 275: 
‘There is an absence of all evidence of the testator 
having at any time recognized, or in any manner 
given any proof of approval of the agreement, or of 
any consciousness of its existence.’ That does. not 
go far to show what the effect of such evidence 
would be; but at least it shows that it would have 
been a very material element in arriving at a decis- 
ion in that case. In the case of Wright v. Vander- 
plank, 8 DeG. M. & G. 133, Turner, L. J., who de- 
livered the judgment in Rhodes v. Bate, L. R., 1 Ch. 
App. 252, says, at p. 146: ‘A child is presumed to 
be under the exercise of parental influence as long 
as the dominion of the parent lasts. Whilst that 
dominion lasts, it lies on the parent maintaining the 
gift to disprove the exercise of parental influence, 
by showing that the child had independent advice, 
or in some other way.’ I do not lay much stress on 
that; but I know of no reason for supposing that 
the law on this point as between doctor and patient 
differs from that as between parent and child. The 
Lord Justice continues: ‘ When the parentaLinflu- 
ence is disproved, or that influence has ceased, a 
gift from a child stands on the same footing as any 
other gift; and the question to be determined is, 
whether there was a deliberate, unbiassed intention 
on the part of the child to give to the parent. Ap- 
plying these considerations to the present case, it is 
difficult to say that the transaction could have been 
maintained if the case had rested upon the mere 
circumstances which attended the original gift. I 
think that it could not. I am satisfied that the 
court would be departing from established princi- 
ples in upholding it. The transaction had its in- 
ception at a period when the minority had just 
terminated. It was completed while the parental 
influence and authority was in full force, and there 
was no jndependent advice given to the daughter. 
The transaction therefore was impeachable at and 
after its completion; and the only question is, 
whether it has become unimpeachable by reason of 
what has subsequently occurred. It has been ar- 
gued at the bar that it has not; for that some posi- 
tive act was required to make it so, and that here 
no such act has been done. I am not of opinion 
that a positive act is necessary to render the trans- 
action unimpeachable. All that is required is proof 
of a fixed, deliberate, and unbiassed determination 
that the transaction should not be impeached. This 
may be proved either by the lapse of time during 
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which the transaction has been allowed to stand, or 
by other circumstances. Here I have no doubt that 
there was a fixed, deliberate, and unbiassed deter- 
mination on the part of the lady that the transac- 
tion should not be impeached.” * * * Here not 
only have the jury found that after the influence of 
the relationship of doctor and patient had come to 
an end the patient intentionally abode by her gift, 
but that she did so after the relationship itself had 
ceased. I think that the principles laid down in 
the cases that I have cited justify us in affirming 
this judgment.” Baggallay and Bramwell, JJ., 
concurred. See “Constructive Fraud — Physician 
and Patient,” 22 Alb. Law Jour. 264; Audenreid’s 
Appeal, 89 Penn. St. 114; S. C., 33 Am. Rep. 731. 


In Ullman v. Meyer, United States Circuit Court, 
Southern District of New York, January 31, 1882, 
it was held that an oral contract to marry after the 
expiration of a year is void within the statute of 
frauds. The court, Wallace, J., said: ‘As an orig- 
inal proposition it may be debated whether the 
statute of frauds was ever intended to apply to 
agreements to marry. They are agreements of a 
private and confidential nature, which in countries 
where the common law prevails are usually proved 
by circumstantial evidence, and at the time the 
English statute was passed were not actionable at 
law, but were the subjects of proceedings in the 
ecclesiastical courts to compel performance of them. 
Nevertheless, at an early day after such actions be- 
came cognizable in courts of law the defense of the 
statute of frauds was interposed under that clause 
of the statute which denies a right of action upon 
any agreement made upon consideration of mar- 
riage, unless the agreement is in writing, and 
though it was held that such clause only related to 
marriage settlements, there seems to have been no 
doubt in the minds of the judges that promises to 
marry were within the general purview of the stat- 
ute. In our own country, in Derby v. Phelps, 2 N. 
H. 515, the question was directly decided, and it 
was held that although the defense could not be 
maintained under the marriage clause of the stat- 
ute, it was tenable under the clause requiring all 
agreements not to be performed within a year to be 
in writing. To the same effect are Nichols v. Wea- 
ver, 7 Kans. 373, and Lawrence v. Cook, 56 Me. 193. 
The question has never been presented in our own 
State, and the ruling upon the trial was made under 
the impression that the exception in the third clause 
of our statute was meaningless unless intended to 
relate to all the ciauses. It was entirely unneces- 
sary, if limited to the particular clause in Which it 
is placed, because by the settled construction of the 
statute the clause did not apply to excepted classes 
of promises. 1 L. Raym. 387; 1 Str. 35. When 
English statutes, such as the statute of frauds, have 
been adopted into our own legislation, the known 
and settled construction of these statutes has been 
considered as silently incorporated into the acts. 
Pennock v. Dialogue, 2 Pet. 1. A more careful ex- 
amination has satisfied me that the only purpose of 


inserting the exception was by way of explanation, 
and to remove any doubt as to the meaning of the 
clause by incorporating into it expressly what would 
otherwise have been left to implication. While the 
letters of the parties show a marriage engagement, 
the terms of the engagement and the time of the 
marriage are not indicated sufficiently to take the 
case out of the statute. The evidence offered to 
show that the promise of the defendant was not by 
its terms to be performed within a year was suff. 
cient to present a question of fact forthe jury. As 
this question was withdrawn from their considera- 
tion there must be a new trial.” Mr. Browne does 
not specifically discuss this point, and Mr. Throop, 
in his excellent but unfinished treatise, barely hints 
that the doctrine above laid down is correct. 
tiie enaiiias 
RECENT HUMOROUS CASES 
GENCE. 
N Swanwick v. Varney, 45 L. T. Rep. (N.8.) 716, 
the question was what was sufficient evidence 
of ‘‘ catching fish.” The respondent was found fish- 
ing with rod and line in a several fishery during 
close time, and denied, on being asked the question, 
that he had caught any fish; even said he had not 
had a bite; but on being told that he must be 
searched, he admitted that he had got four fish, 
which he then produced out of his pocket. This 
was held sufficient evidence to warrant a finding 
that he had caught the fish. Grove, J., said: “Tf 
this were not so, it would be next almost to an im- 
possibility ever to bring home a charge of that kind 
to any person, and before proceedings could be 
taken under the statute against an offender, it would 
be necessary that some one should stand all day by 
the river side and watch until he should see the 
fisherman actually ‘catch’ the fish, pull it out of the 
water, and bring it to land.” Now we know, from 
bitter personal experience, that fish brought home 
by the fisherman are not always caught by him, un- 
less with ‘‘a silver hook.” ‘This fisherman ought 
to have alleged that the fish in his pocket were for 
bait. That veteran angler, Mr. George Dawson, 
the editor of the Albany Evening Journal, would 
not have been puzzled by such a predicament. 
MeNay v. Stratton, 9 Bradw. 215, was an action 
of assault and false imprisonment. McNay was at 
work in his corn-crib, when Stratton came along the 
road mounted on a pony and armed with a loaded 
revolver. Stopping his pony in. the highway, close 
by the crib, Stratton demanded of McNay whether 
he had made certain alleged derogatory remarks 
concerning Stratton’s family. McNay declined to 
answer. Stratton took out his revolver, and there- 
upon McNay shouted to his wife to bring him his 
revolver — ‘‘calls on Deiphobus and demands a 
spear,” as Homer says —and then trying to get out 
of the crib where Stratton had cornered him, so to 
speak, Stratton fired at him, bruising his arm but 
not breaking the skin. McNay urged his wife, who 
had got his revolver, to shoot Stratton, but she 
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could not or would not, but went off for the hired 
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man. Then McNay rapidly intrenched himself by 
throwing up the corn between himself and Strat- 
ton, thus developing a genius for offensive warfare 
equal to McClellan on the Peninsula, but Stratton 
still stood guard with his revolver, declaring that 
he would keep him there ‘‘ till he was as coid as the 
grave,” or until he answered his questions. He did 
actually keep him there more than an hour and 
then Mrs. McNay threw her husband’s revolver to 
him, and he then turned the tables by firing at and 
wounding Stratton in the wrist, which fire was un- 
sucessfully returned by Stratton, and again wound- 
ing him in the arm and disabling him, Stratton 
attempting in vain to return this fire. Then the 
by-standers, who had assembled to see fair-play, in- 
terfered and the affray ended. On these facts a jury 
found, in an action by McNay against Stratton, that 
the mar in the crib was imprisoning the man in the 
highway, and that the latter was exercising the 
nght of self-defense! The court reversed this 
about as quickly as McNay reversed the situation 
when he caught his revolver on the fly from his 
wife. The court said: ‘Appellee could have put 
away his revolver and retired in safety.” ‘It re- 
quires a great amount of credulity to believe that 
all this time the appellee was the one really impris- 
oned in the highway, within a few feet of the crib. 
There is nothing in this defense. It is another case 
where the sacred right of self-defense is made use 
of to defeat right and justice. Every verdict like 
this is an additional reason for carrying deadly 
weapons for self-protection.” ‘‘The assault upon 
the appellant was an aggravated one, without a sin- 
gle mitigating circumstance. If the appellant 
when he obtained his revolver had killed the ap- 
pellee, I think he could have appealed to the law of 
self-defense with far greater confidence than can the 
appellee, under the facts of this case.” So say we 
all, and we move a vote of thanks to Mrs. McNay 
for her accurate throwing. The defense reminds us 
of John Phenix’ relation of his terrible contest in 
California. While he was sub-editor of a California 
newspaper, the editor-in-chief put him in charge 
during his absence for a few days, and John im- 
proved the occasion by changing the politics of the 
newspaper. On the editor’s return there was un- 
pleasantness. But John overcame the editor by 
placing himself on the floor underneath him, engag- 
ing the editor’s hands in his hair, and inserting his 
own nose firmly between the editor’s teeth! Im- 
agine the editor suing John for assault and battery, 
and you have Stratton’s defense. 

In Moss v. Pardridge, 9 Bradw. 490, the plaintiff 
sued for injury from a bite by defendant’s dog. 
There was no proof that the dog was vicious. On 
the contrary children played with him. The wound 
appears to have been trifling. The plaintiff said: 
“Tt kind of blistered up and turned black; I kind 
of see little marks where three or four teeth pricked 
through the flesh; leg was squeezed up like a vice; 
it smarted and felt like a burn; did not bleed any.” 
Next day the plaintiff walked about as usual. But 


being fearful of hydrophobia, although the dog was 
perfectly healthy, five days afterward he sent for 





Dr. Moo. One would suppose from this name that 
he was 2 cow-doctor, but no, he was a cancer-doc- 
ter He proceeded to treat the wound heroically. 
‘¢ By the application of one of the most powerful 
caustics known to the entire pharmacopeeia, con- 
tinued threugh 2 period of nine successive days, he 
succeeded in producing from a simple bruise a ma- 
lignant, angry sore, killing the adjacent tissues, and 
causing the most excruciating torture. After the 
caustic had done its work, he cut away the dead 
matter, applied a simple poultice, and left nature 
to supply the lost tissue, It was only at the end of 
nine weeks that the sere thus produced was finally 
healed. The doctor did not even administer an an- 
odyne,’ etc. Fhysicians testified that this treat- 
ment would have been too late even if there had 
been any danger of hydrophobia, and that ‘‘ the 
tooth of a healthy dog was no more poisonous than a 
wooden peg.” (We have known a wooden peg 
however to be very painful.) But the jury found 
for the plaintiff, $500! Probably it was the same 
jury as in McNay v. Stratton, supra. The court set 
aside the verdict as excessive, with some sarcasms 
upon ‘‘a practitioner who seems to see in every 
bruise an incipient cancer.” 

It will be seen from the foregoing that Illinois is 
rivalling Texas as the country of humorous law 
cases. We do not find any thing in Illinois how- 
ever more significant than the announcement in 
Texas of the realization of Mr. Punch’s triumphant 
boast that ‘‘ the devil is dead.” In Harris v. State, 
8 Tex. Ct. App. 90, Mr. Harris was indicted for kill- 
ing Olenick. In Fury v. State, id. 471, the defend- 
ant —lame and impotent conclusion from such a 
name !— was indicted for sheep-stealing. On the 
other hand, in Veal v. State, id. 474, defendant was 
indicted for an aggravated assault and battery upon 
a woman. 

In Gilham vy. Wells, 64 Ga. 192, it was held that 
town authorities, having power to grant licenses for 
selling intoxicating liquors, cannot, after granting a 
license and while retaining the fee, pass and enforce 
an ordinance requiring all such vendors to close 
doors and forbear to sell while any denomination of 
Christian people are holding divine service any- 
where in the town. This was put partly on the 
ground of its exclusive application to Christians 
and partly on the ground of its unreasonable geo- 
graphical breadth. It seems in effect a holding 
that liquor-selling shall not be disturbed by inordi- 
nate preaching. The court said, in the prevailing 
opinion, as to the geographical consideration: 
‘‘Mark that the divine service or worship which 
the ordinance embraces is not confined to public 
service or worship in a church, meeting-house, or 
other defined or described place or places, but that 
the ordinance comprehends worship conducted any- 
where in the town. By charter the area of the 
town is a circle having a radius of 1000 yards, and, 
of course, a diameter of 2000. Any denomination 


of Christians might assemble on any part of this 


area, at any time, by day or night, and when their 
services of devotion began the business of the 
plaintiffs had to be suspended and remain sus- 
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pended until the services were over. The worship- 
pers might take rests or intervals in their spiritual 
exercises, and during these, might return to their 
avocations and prosecute them, but the plaintiffs’ 
doors were to remain closed until the final breaking 
up. By adjournment from day to day and from 
night to night, a religious meeting might be pro- 
tracted indefinitely; and in a time of peculiar zeal 
and excitement, a few such protracted meetings by 
each of the Christian denominations, coming one 
after another, might exhaust a good part of the 
year. In neither place nor time does the ordinance 
lay down any limit. It leaves open the whole terri- 
tory of the town to become the scene of protracted 
worship, and every day and every night, and each 
hour and minute of the day or night, the services 
may begin, continue or be resumed. And the Chris- 
tians, not of the town only, the county, the State, 
the Union, the continent, but of the whole earth, 
are allowed at their pleasure to close the plaintiffs’ 
doors and arrest their business on the sole condition 
of holding divine service somewhere, anywhere, in 
the town. The will of Christendom is thus made 
the arbiter of the plaintiffs’ traffic, and the cor- 
porate will of the mayor and council determines 
nothing but the duty of submitting, and the pen- 
alty of disobedience. To compare this ordinance 
to one which requires retail establishments to be 
closed at a specified hour in the night (10 Ga. 532), 
is like comparing an indefinite tract of forest to 
some certain, well-known tree in acity park. For 
the authorities of an incorporated town to license a 
business, and then by ordinance to expose it to in- 
definite suspension at the will of any and every 
assembly of Christians who may choose to engage 
in exercises of devotion anywhere within the cor- 
porate limits, seems to me unreasonable as a police 
measure, or in any other aspect.” 








OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK. 
(1821 To 1846.) 


No. X. 


HE second Constitution of the State of New York 
came fully into operation on the Ist of January, 
1823; and, in that year, there was considerable supple- 
mental legislation, including the usual movement to- 
ward the revision of the statute law. 

In April, 1823 (ch. 182), the Legislature, pursuant to 
section 5 of article 5 of the new Constitution, divided 
the State into circuits for the purpose of organizing 
the new Circuit Courts, carved out of the old rourts, 
and substituted for the former nisi prius or itinerant 
sessions of the Supreme Court. The judges of the 
Circuit Courts had conferred on them in addition to 
the powers formerly exercised by the Supreme Court 
justices at chambers, and at circuits, original jurisdic- 
tion in equity, concurrent with that exercised by the 
chancellor, but subject to the latter’s appellate juris- 
diction in all cases. The equity powers of the circuit 
judges corresponded to those of the Master of the 
Rolls, or the English vice-chancellor, and were exer- 
cised in acourt quite distinct from the common-law 
courts, likewise held by the circuit judges. In 
the latter they had only the usual common-law pow- 





ers of judges in England or the former Province of 
New York. Section 14 of ch. 182 (Laws of 1823) exe. 
cuted the intention of the radical leaders in the con- 
stitutional convention by providing that tae circuit 
judges should in all cases reside within the circuits for 
which they were appointed — a matter deferred by tho 
convention from politic reasons. 

In the year 1826 the equity powers of the circuit 
judge, in the first district, embracing the city of New 
York. were transferred to a legal officer, termed the 
vice-chancellor, for in this district the volume of liti- 
gation demanded an increase in the number of judges, 

By an act of 1823 (ch. 70), the court of probates, 
founded in 1778, was abolished, and its original pro- 
bate jurisdiction was transferred to the surrogates 
of the various counties, but subject to an appeal to 
the chancellor, who was invested with the residuum 
of the jurisdiction of the court of probate, not other- 
wise delegated. 

We come next to one of the most important changes 
instituted under the second Constitution—the Re- 
vised Statutes. In the year 1825, and again in 1824, 
the governor (Yates) directed the attention of the 
Legislature to the situation of the statute book of the 
State and recommended a revision on account of 
the changes made in the law by the Constitution of 
1821-3, and the very confused and scattered distribu- 
tion of the statutes. (Assembly Journ. 1824, p. 9.) 
Obedient to the governor's suggestion an act was 
passed, at the following session of the Legislature (ch. 
336, Laws 1824), for the purposes indicated. This act 
of 1824, though soon repealed, is important as the pre- 
cursor of the Revised Statutes. The revisors desig- 
nated by it, were of very different types of thought; 
Chancellor Kent was selected as the exponent of the 
Colonial and Federal schools; Erastus Root, the lieut.- 
governor, as the most radical of the reforming lawyers, 
and Benjamin Butler on account of his conservative 
judgment and tendencies. By the act of 1824 the 
revisors were authorized and directed, among other 
things, to collect and to reduce into proper form all 
acts of the Legislature, then in force, omitting all the 
acts repealed and reducing the various acts upon the 
same subject into acts of one chapter each; they were 
also to report to the Legislature the defects in the ex- 
isting laws. Two years was allowed for the contem- 
plated revision, which, like its predecessors of 1802 and 
1813, was to be little more than an orderly arrangement 
of the statutes then in force, with a proper index for 
more convenient use. 

Chancellor Kent, for ‘reasons easily seen in the 
report of the Constitutional Convention of 1825, re- 
fused to act, and the governor designated, in his 
stead, John Duer. There seems to have been little 
or no sympathy existing between Gen. Root and his 
associates, who quite independently of their colleague 
submitted the plan of the revision which they deemed 
to be the most suitable. (See appendix ‘‘D,’’ Journ. 
of Assembly 1825.) Meanwhile General Root had been 
proceeding on his own account with the revision of the 
laws relating to taxation und to highways. 

During the legislative consideration of the Messrs. 
Butler and Duer’s proposed amended bill giving larger 
scope to the revisers, the name of Henry Wheaton was 
substituted for that of Erastus Root. The senate 
non-concurring in this particular amendment, a com- 
promise was attained by directing compensation to be 
given to General Root for his services in the matter. 
(Assembly Journ. 1825, p. 1173.) The amended bill 
then became alaw. (Ch. 324, Laws of 1825.) In their 
suggestions, to induce the Legislature to enlarge the 
scope of the revision, Messrs. Butler and Duer stated 
among other things that they conceived that not only 
a reduction of all the laws on the same subject into 
chapters of one act each was necessary, but also an 
entire new arrangement of the existing statutes. This 
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they thought would reduce the statutes then in force 
to half their extent; it would render them so concise, 
simple and perspicuous as to be intelligible not only to 
professional men but to persons of every capacity; it 
would relieve the statutes from obscurities, lead to 
easy reference by proper indexes and greatly facilitate 
the acquisition of the law as a science. Lastly, it 
would supersede the necessity of all future revisions 
and prepare the way for a scientific codification of the 
law. Utopian as the scheme seemed, it nevertheless 
led to what may be called, with certainty, the most 
brilliant achievement ever then performed upon the 
written text of that branch of jurisprudence, known 
as the English common law. It is even highly proba- 
ble that future revisions might long have been dis- 
pensed with, had the revisors’ plan been carried out, and 
had each new act, as passed, been assigned to its appro- 
priate chapter, by some person or persons, whose duty 
it was to prepare the session laws for publication.* 
That the revision led to codification may well be be- 
lieved, for even Bentham, in his letter to Livingston 
of Louisiana, tacitly approved of the work. 

But to recur to the inception of this great revision: 
the act of 1825 (ch. 324), thus amending the original act 
of 1824, reappointed Mr. Butler, added the governor’s 
appointee, Mr. Duer, and substituted Mr. Wheaton, 
afterward the distinguished publicist, for Gen. Root, 
in the corps of revisors. That the substitution in 
question added much to the philosophic conception 
and character of the work, cannot be doubted; but 
greater praise still is due to the other revisors, for they 
completed the work with a lucidity and a felicity of 
expression at that time unparalleled in the history of 
statutes, composed in the English tongue. 

The act of 1825 empowered and directed the revis- 
ors to collect all the public acts in force at the 
end of the forty-eighth session (1825), and to reduce 
and consolidate into one act all the different acts 
relating to the same subject, distributing them under 
such titles, divisions and sections as they thought 
proper; but omitting all acts and parts of acts, re- 
pealed or expired by limitation. In every other respect, 
the revisors were to complete the revision in sucha 
mauner as to them seemed most useful and proper to 
render the revised acts more plain and easy to be un- 
derstood. From time to time they were to report the 
revision to the Legislature to be re-enacted if that 
body saw fit. An important feature of the act of 1825 
was the advisory power it conferred on the revisors, 
who were to suggest to the Legislature all such changes 
as they deemed expedient in the statute law of the 
State. Two years were allowed by the act to complete 
the revision. 

In the year 1826 the revisors, Messrs. Butler, Duer 
and Wheaton, mapped out more completely the plan 
of the revision, and classified the statutes to be revised. 
They finally determined upon dividing the work into 
five principal divisions, as follows: The First Part to 
contain those acts which related to the territory, the 
political division, the civil polity, and the internal 
administration of the State; the Second Part, those 
acts which related to rea! and personal property, the 
domestic relations and to all matters generally con- 
nected with private rights; the Third Part to contain 
the statutes relating to the judicature branch of gov- 
ernment and to the procedure in civil cases; the Fourth 
Part to be concerned with the statutes relating to 
crimes, punishments, and to the mode of procedure in 
criminal cases, and to prison discipline; and the Fifth 
Part, with the laws relating to cities, villages and other 
corporations. 

The First Part of the Revised Statutes relating to the 








*A corps of parliamentary solicitors is much needed. At 
present Legislative acts are often times drawn by most incom- 
petent hands and are a reproach to the statute book. 





territory, the political divisions, the civil polity and 
the internal administration of the State, is of the least 
interest in the merely juristic or scientific phase of the 
revision; and yet, it was of great utility. The easy 
ascertainment of the precise boundaries of the State 
and of the places within them, over which the State 
had no jurisdiction by reason of a cession to the Fede- 
ra] establishment, rendered chapter one of this part of 
great service in many ways, but particularly to the law 
officers charged with the administration of criminal 
justice. The second chapter, containing a revision of 
the laws relating to the civil division of the State, the 
boundaries of the various counties, of the several 
towns, and of the senate and congressional districts, 
was not only a work of great labor, but absolutely 
essential to the regular administration of affairs. The 
Constitution of 1821-3 provided for a decennial census, 
effected by chapter 100 of the Laws of 1825; this act 
the revisors carefully redrew in the Third chapter of 
Part I. It is a fair example of the extraordinary 
care with which the entire revision was completed. 
(See the Schedules reported to the Legislature in con- 
nection with this chapter.) 

The Fourth chapter of Part I, being what is com- 
monly called ‘A Bill of Rights,’ was entitled by the 
revisors, “Of the rights of the Inhabitants of this 
State,’’—a sort of partitive title, indicating that it was 
not intended to be comprehensive. At first glance, it 
would seem asif the insertion of this chapter in this 
portion of the Revision — relating to territory, political 
division, the civil polity and administration of the 
State—was either unscientific or wholly erroneous. 
But it was so inserted, in all probability, on the theory 
that the personal rights enumerated formed part of 
the civil polity of the State. Certainly some of such 
rights do constitute a part of the law of status, or of 
what some jurists term, the jus publicum relating to 
political conditions. But this cannot be said of all the 
rights enumerated in this chapter, for some of them 
should have been relegated to subsequent parts of the 
revision, such as the chapters treating of crimes and 
punishments, of procedure, or of the judiciary estab- 
lishment. Yet the revisors, while they had some doubt 
as to the propriety of insertingin this chapter, in any 
but a declaratory form, those rights which were the 
creatures of the Constitution (Revisors’ Reports), ap- 
parently had no doubt of the propriety of placing this 


chapter in the First Part of their work —a question of - 


considerable scientific importance. Some explanation 
is to be gained from the fact that the revisors solemnly 
discussed the statement made in the Constitutional 
Convention of 1821, to the effect, ‘‘ that inasmuch as 
the people are in this country the acknowledged de- 
positaries of all rights not expressly granted by them- 
selves, therefore any legislative expression of these 
rights in Bills of Rights or Constitutions, is unneces- 
sary.”’ The revisors express no disapproval of this 
doctrine, and it may, therefore, be assumed that they 
failed, at the moment, to distinguish between the 
diverse juristic conceptions—right and power. Rights, 
in a juristic sense, are always creatures of positive 
laws, and when not expressed by positive laws cannot 
be said, even in a metaphorical sense, to reside in the 
people; whereas, the power, not delegated to the in- 
stitution of government, certainly does reside in the 
people, under our American forms of government. 
This evident confusion of terms illustrates, perhaps, the 
idea entertained by the revisors when they arranged 
chapter Four in Part I of the Revision; they regarded 
all the rights enumerated as limitations of the gov- 
ernmental power, and therefore as part of the civil 
polity of the State. They probably did not intend to 
imply by this arrangement that some of such rights 
were not private rights, or that all of them more 
properly belonged to the jus publicum division, rather 
than to the jus privatum. 
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It is not necessary to refer at length to chapters Five 
and Six of Part I., relating to public officers of the 
State, the mode of their election or appointment, their 
qualifications and tenure, and to the election laws 
generally; they contain such new provisions only as 
were essential to better effectuate the original laws, 
thus revised. 

Chapter Seven, relating to the Legislature, contained 
several provisions of a new character. Title II. at- 
tempted to regulate one of the common-law powers of 
the Legislature, namely, the power of the Legislature 
to punish contempts of its authority. But the most 
important of the new provisions, contained in this 
chapter, concerned the enactment and promulgation 
of statutes and the time from which they were to take 
effect (Tit. IV); it abolished the injustice of the com- 
mon-law rule by which every act took effect at the 
beginning of the session, where no other time was 
specified, and provided that every law should com- 
mence and take effect, on and not before, the twentieth 
day after its final passage, unless otherwise directed. 

We may pass over chapters Eight and Nine of Part 
I, relating to the duties of the executive officers of the 
State, and to the administration of the public funds, 
as they have but a remote bearing on the subject under 
consideration. The only titles of especial importance, 
in this connection, are Titles XI and XII of chapter 
Nine, which treat of mines and of escheats. These 
titles were but restatements of the pre-existing law. 
The political embodiment called the State, as the suc- 
cessor of the prerogatives of the crown, claimed the 
exclusive ownership in mines of a certain character. 
The mode by which escheated lands were recovered for 
the State was not materially changed. 

Nor is it necessary, for the reasons stated, in regard 
to chapters eight and nine, to refer at length to the 
revision of the statutes, contained in chapters ten to 
twenty, inclusive, of Part I. These chapters refer, in 
the main, either to the military State, or else to the 
police of the civil State. Chapter Eleven, concerning 
the powers,duties and privileges of towns, was chiefly 
a most careful revision and recast of pre-existing laws, 
but it contained, also, some provisions which until 
then were embodied in judicial decisions only. The 
importance of township governments to the general 
well-being of the State seems to have been recognized 
by the revisors, but in conformity to the policy of the 
State of New York, which regards the county as the 
units,dn the process of decentralization, greater atten- 
tion was doubtless bestowed upon chapter Fourteen, 
relating to the powers, duties and privileges of coun- 
ties; and no radical departure was made from the 
established policy indicated. 

The chapters of this part, which are properly refer- 
rable to the police of the State, are as satisfactory as 
the residue of the revision. In this particular part of 
their work it is not difficult to detect that the revisors 
had regard to Bentham’s theory, that the basis of 
the police power was the prevention of crime, dis- 
tress and the conservation of public spirit and 
enterprise by means of systematic education, proper 
highways of intercourse, and fair dealing among trad- 
ers—the last particular object being evidenced by 
most careful provisions concerning the ancient weights 
and measures. (See the Report of Prof. Renwick of 
Columbia College, made at the Revisors’ request, 
Rev. Rep., appendix.) Bentham, though, long before 
these revisors, had conceived the idea that rules gov- 
erning weights and measures should be contained in 
the Civil Code of every well regulated community. 

In this connection we may notice that while the 
revisors in their general arrangement mainly adopted 
the system of Blackstone’s Commentaries, and al- 
though they took the titles of the various chapters of 
the Revision from that celebrated work, yet they made 





discriminating changes and avoided errors made by 


Blackstone himself. Nowhere do we find an allusion 
to Blackstone’s subdivision of the jus privatum into 
the rights of things (things being incapable of rights) 
as well as of persons. Blackstone, Austin says, 
adopted this mistake through a servile imitation of 
Hale’s mistranslation of a technical expression of the 
Roman law. The revisors in their general arrange- 
ment, obedient to the direction of the Legislature, 
placed all laws on the same subject in one chapter, dis- 
tributing the same under such sections and titles ag 
seemed proper, thus preventing confusion by putting 
each subject in a separate title. The chapters thus 
became the genera and the titles, the species. 

There is little or no doubt that the general and com- 
prehensive plan of the whole revision of 1829 had the 
valuable co-operation of Mr. Wheaton. (Senate Journ, 
1827, p. 32.) The First Part of the Revised Statutes was 
the work of Mr. Wheaton, Mr. Butler and Mr. Duer; 
but before this part of the Revision was acted on by 
the Legislature Mr. Wheaton was called abroad ina 
diplomatic capacity, and Mr. Spencer took his place, 
After Mr. Spencer’s appointment considerable addi- 
tional labor was bestowed on the Part already prepared 
and it may be said therefore that the First Part of the 
Revised Statutes was the work of four revisors and 
not three, as originally contemplated. (See Senate 
Journ. 1827, p. 32; Revisors’ Reports to the Legisla- 
ture, with ch. 9 and 19 of the Firt Part.) 

If we except the Statute 12, Car. II, ch. 24, convert- 
ing most of the feudal tenures in England into free and 
common soccage, and sounding the knell of the entire 
feudal system, Part Two of the Revised Statutes of 
New York embodied the most important reforms ever 
made by a single statute in the land law of an English- 
speaking people. Not that this statute was so novel in 
character, but that it was so comprehensive, conserving 
all that was good in the antecedent jurisprudence and 
sweeping away all that purely scholastical system of 
law which had unfortunately arisen, for political and 
social reasons, on the Normano-Saxon foundations. 

The better to note some of the more important 
changes introduced in the land law of New York by 
the revisors, in the Second Part of their Revision (the 
first three chapters of which are devoted to this sub- 
ject), we may briefly recall the condition of this branch 
of our jurisprudence, prior to this revision. Charles 
II, with what right previously inquired, granted the 
territory occupied by the Dutch of New Netherland 
and much more adjacent, to the Duke of York, by 
letters patent, dated the 12th day of March, 1664, and 
subsequently by letters confirmatory, dated in 1674. 
By both these patents the tenure of the Province was 
“as our manor of East Greenwhich in our county of 
Kent, in free and common soccage, and not in capite, 
nor by knights service.’’ At the date of the first 
patent the statute 12 Car. II, ch. 24, had already swept 
away most of the burthens of feudal tenures in Eng- 
land. The soccage tenure in 1664 now remained sub- 
ject only to the feudal incidents of relief, rent, fealty 
and escheats. As thus modified the soccage tenure 
was introduced in New York. The rent incident to it 
was a quit-rent of trifling value (sometimes in New 
York, a bushel to the hundred acres, but in 1732 the 
surveyor-general’s report puts it at 2s. 6d. for the same 
quantity); the relief payable by the heirs on the an- 
cestor’s death was the equivalent of a year’s quit-rent, 
while the oath of fealty was commonly never exacted, 
and escheats were no more burthensome, in practice, 
than at the present time. After the English conquest 
the former Dutch inhabitants generally renewed the 
titles to their lands by taking out new patents, which 
recited the Dutch ground-brief, and confirmed the 
possession of their lands, to be held of the ducal pro- 
prietor in free and common soccage. The new inhabit- 
ants took out their patents from the Duke’s agents, in 
one of the prescribed forms of conveyance. Subse- 
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quent to 1664 the modified soccage tenure alone existed 
in New York. 

On the Duke of York’s accession to the throne, his 
private estate in the Province was merged in the 
crown, and he became seized thereof jwre corone. On 
the abdication of James II, the Province of New York 
pursued the line of devolution prescribed by the act of 
settlement, the crown possessions and the crown being 
concomitantia. (Chitty’s Prerog. 205; Doug. Sum. 382; 
1 Doc. Hist’y N. Y., p. 380.) The Duke’s estate, be- 
fore he ascended the throne, was in the nature of a 
feudatory principality; after the merger it becamea 
Royal Province, and thus it remained until the War 
of Independence. 

It appears recently to have been a debatable question 
whether the statute quia emptores terrarum, against 
subinfeudation, was in force in the Province of New 
York; and the revisors, themselves, seem to have fallen 
into the error of asserting that this statute was not in 
force in New York (sce 3, R. 8S. 565, 2d ed. Rev. Notes), 
and the Court of Appeals in De Peyster v. Michael (6 
N. Y. 503), assumed the same thing. But in a later 
case (People v. Vun Rensselaer, 9 N. Y. 338), Judge 
Denio doubted the correctness of the conclusion, and 
in the case of Van Rensselaer v. Hayes (19 N. Y. 
74), he demonstrates the absurdity of the conclusion, 
that the statute was not generally in force in the Pro- 
vince of New York. The fact is one of considerable 
importance, for if this statute was not in force, a 
necessary consequence was that the feudal system 
flourished here during the entire English dominion, 
and for ten years subsequent (when it was re-enacted 
in Jones & Varick’s Revisions),with a vigor entirely un- 
known in contemporary England. The obvious error, 
that this statute was not in force, seems to have 
arisen by reason of not distinguishing between the 
manors and the residue of the lands in the Province. 
The erroneous presumption was, that because manors 
existed here, the statute was not in force, whereas by 
the common law, 20n obstaunte the statute, the king 
might grant the right to his tenants to alienate lands 
tobe holden of the tenant, and thus create a manor, 
where the lands were not in tenure prior to18 Edwd. 
Il. The lands in New York, not embraced in the 
manor grants, were within the statute and could not 
be aliened to be held of other lord or person than the 
king. In short every sub-alienation of those lands in 
New York, not situated within the manors, placed the 
new tenant in the same position toward the king, the 
lord paramount, as that occupied by the grantor. 

During the entire colonial or provincial period, lands 
in New York were theoretically subject to the same 
laws as soccage lands in the county of Kent, in Eng- 
land. In point of fact such lands were almost entirely 
exempt from the nominal rents on which they were 
holden of the crown. It must not be forgotten that 
formerly no such thing as an absolute ownership of 
soccage lands was known—whatever the case may be 
now—the tenant had only an estate in them. This 
estate, without alluding to the more subtle distinctions, 
was either an estate for years, for life, an estate tail, 
orin fee simple, the latter being far from absolute in 
the eyes of the feudalists. The method of transmit- 
ting title to soccage lands in New York was,until some 
time subsequent to the War of Independence, in exact 
accord with the method in vogue in England, whether 
by descent—the law of primogeniture was in force here 
until the year 1782—by purchase, in its generic sense, as 
well as in its limited sense, by deeds of feoffment with 
livery of seisin (see Duke’s Laws providing for enroll- 
ments, or else for livery of seisin, Tit. Conveyance), and 
by lease, by exchange at common law, by partition, by 
releases, by defeazance, devise, and by conveyances 
operating by virtue of the statute of uses. In ad- 
dition to these modes alienation by matters of record, 
such as fines and recoveries, until the abolition of 





estates tail in 1782(and even subsequent see 2 J. & V. 
p. 84; c. 250 Laws of 1827), were not unknown in New 
York as is shown by Mr. Wyche’s work on the *‘ Theory 
and Practice of Fines,’’ one of the first law books 
written and published in New York.* Of the convey- 
ances by force of the statute of uses, that kind termed 
lease and re-lease was most* commonly employed in 
New York, prior to the revision of the English 
statutes by Jones & Varick in 1788, when the mode 
termed bargain and sale became most prevalent and 
so continued until the R. S. in 18380. Alienation of 
lands by devises, attested under the statute of frauds, 
(Car. II.), were commonly employed in New York from 
the very foundation of the English government of the 
Province. Among the earliest of the laws of New 
York, we find distinct recognition of wills. The 
adoption of the English law of wills introduced the in- 
tricate canons relating to executory devises. Yet 
of all the intricacies of the common law, those re- 
lating to executory devises are among the most ra- 
tional, for they arose out of a most candid effort to 
effectuate the intentions of devisors. Therefore, when 
the revisors of the statutes, appointed after the second 
Constitution, came to select rules relating to certain 
future interests in lands, they, as we shall see, gave 
the preference to those rules and principles of the 
common law which were applied to executory devises, 
rather than to those relating to future uses and con- 
tingent remainders. 

The establishment of the State government in 1777, 
made but formal changes in the tenures of New York 
and in the law of real property. Indeed, it may be said 
that until the Revised Statutes, the changes effected in 
the Provincial jurisprudence relating to land, were but 
slight in comparison to those then introduced. Among 
the more marked changes effected before the Revised 
Statutes were the following: A resolve of the provin- 
cial convention transferred the seignory and escheats 
of all lands together with the quit rents due to the 
crown, to the State eo nomine; this statute was further 
confirmed by an act of the legislature recognizing the 
people, passed in 1779 (§ 14,1 J.& V., p. 44; 6N. Y. 
503). In 1782 the first of the statutes effecting the an- 
tecedent law of real property was passed (ch. 11, Laws 
of 1782). Estates tail were altered into estates in fee 
simple; the law of primogeniture was abolished, and 


the canon of descents was made to conform to the — 


more democratical institutions. In 1786 the statute 
abolishing entails and changing the course of descents 
was re-enacted, but with this difference, estates tail 
were converted into estates in fee simple absolute, thus 
avoiding any question as to whether the statute of 
1782 had not intended simply to change estates in fee 
tail into conditional fees, as they had existed, in Eng- 
land, priorto the statute de donis. It is some times 
supposed, that when that portion of the Statute Law 
of England which extended to New York, was revised 
by Messrs. Jones and Varick, that some new principles, 
effecting the law of real property, were introduced. 
This supposition is, however, incorrect; no new prin- 
ciples affecting this branch of our jurisprudence were 
enacted, and all that the revisors did was to select the 
English statutes which they deemed to have been in 
force in New York at the adoption of the Constitution. 
The Legislature then, in order to reduce a doubtful 
question to certainty, repealed the residue not so 
selected for re-enactment, by declaring their force to 
be atanend. (2J. & V. 282). 

The statute abolishing entails was not of such great 
importance, as it is some times esteemed, for entails 
might be broken and lands rendered alienable by the 
tenant of the freehold’s suffering a fine, or common 
recovery, thus barring the entail, reversion, or re- 
mainder and converting the estate into one in fee 





* It was published in 1794. 
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simple. The force of the New York statutes convert- 
ing estates tail into estates in fee simple, like all 
statutes attempting reforms without judicious refer- 
ence to collateral results, was greatly circumscribed by 
the evident desire of the courts to support the limita- 
tions over, in some cases of wills, as an executory devise, 
so as not to defeat the remainder. In this effort the 
courts made a distinct departure from the common 
law, and in order not to effectuate the statute to its 
literal extent, they held that certain words, before 
creating an estate tail, did not now create an estate 
tail, which would have been converted into a feein the 
first taker, and, therefore, that the limitation over on 
the death of the first taker without issue, was good as 
an executory devise. (1 Johns. 440; 3 id. 292; 11 id. 
337; 16 id. 382, Medcef Eden’s case). By this line of 
decisions it will be perceived that lands, in many 
cases, might be rendered less easily alienable than be- 
fore the statute abolishing entails, for estates might be 
rendered inalienable for a longer period by an execu- 
tory devise, than by an entail which might always be 
docked by the tenant in tail. In all questions of per- 
petuities, the law regards possibilities, not probabili- 
ties. 

Prior to the Revised Statutes and subsequent to the 
abolition of entails, there were other recognized modes 
by which soccage lands in New York might be ren- 
dered inalienable for a considerable time; the tenant 
in fee simple might carve his estate into particula- 
particles, and he might render it inalienable by means 
of vesting the ultimate title to the land on certain cou- 
tingencies, after the creation of a particular or prece- 
dent estate of short duration. Although at one time 
in the history of soccage tenures, the life tenant was 
able to bar the future estates of the contingent re- 
maindermen, by a fine or recovery abbreviating the 
particular estate, before the contingencies on which 
the remainders were limited to take effect, yet 
ultimately this was prevented by the introduction of 
trustees to support contingent remainders. Thus the 
original intention of the settlers to render estates in- 
alienable, was effectuated, and the suspension of the 
power of alienation was procured, by an invention of 
counsel to the conveyancers, who perfected the mode 
of creating future estates by those particular limita- 
tions, called, contingent remainders. The history of 
the common law shows an incessant struggle,on the 
part of the-landed interest, to preserve perpetuities 
created in their behalf by the ingenuity of counsel; 
and, a corresponding warfare waged by the other classes 
of English society. The courts, on the whole, inclined 
to the belief that perpetuities, or long suspensions of 
the power of alienation, were pernicious in their poli- 
tical consequences. The judiciary, therefore, estab- 
lished certain incontrovertible propositions or fictions, 
often times absurd, but on the whole useful in char- 
acter, and really intended to prevent too long a sus- 
pension of the power of alienation. As an illustration 
of this, may be cited Lord Coke’s rule, derived from a 
definition of the Aristotelian logic, potentia est duplex, 
remota et propinqua, that the event on which a re- 
mainder is to depend must be a common possibility, 
and not a double possibility, or a possibility on a 
possibility, which the law will not allow. Out of this 
abstraction the courts finally devised a rational rule to 
prevent perpetuities, that an estate could not be given 
to an unborn person for life, followed by any estate to 
any child of such unboru person. Thus it came to be 
an axiom, that perpetuities were restricted to giving 
an estate tailto the unborn sons of a living person; 
this estate tail, by the New York statute of 1786, was 
converted into a fee simple absolute. So that, after this 
time, it was not possible to create a contingent re- 
mainder, which would suspend the power of aliena- 
tion beyond a life, in being at the time the tenant in 
fee simple, created the limitations and twenty-one 





years and a fraction of a year thereafter. It may be 
added that future estates, by way of contingent re 
mainders, might be created by any mode of convey. 
ance. 

The other technical modes, by which lands might, 
prior to the Revised Statutes, be rendered inalienable 
fora considerable time, were those commonly denom- 
inated, secondary, springing and shifting, or future 
uses and executory devises. Executory devises, of 
course, arose only by the instrumentality of wills, but 
future uses arose by any form of conveyance within 
the operation of the Statute of Uses. The contriy- 
ance of uses was nothing more than a sophistical de. 
vice, imported from the Court of Chancery, and in. 
tended to avoid certain common law restrictions 
against executory limitations depending on contingen- 
cies. In this way, what could not be accomplished di- 
rectly, was accomplished by a circuitous route, and 
some of the dangers attending contingent remainders 
were avoided, although the latter did not fall into dis- 
use on account of a canon of construction, to the effect 
that the courts would not regard any limitation to be 
a springing or a shifting use, which might be regarded 
as a remainder. By means of springing or shifting 
uses, future estates, unlike contingent remainders de- 
pending on a hazardous particular estate, could be 
made to spring up at a given time with absolute cer- 
tainty. Executory devises,as a mode of limiting future 
estates, were considered by Lord St. Leanords,to pos- 
sess advantages even over shifting uses introduced in 
deeds. But this last species of executory limitations 
was of circumscribed utility, as it depended always 
upon the death of the devisor, in the first instance, 

Thus we perceive, three modes of limiting future 
estates in lands existed prior to the Revised Stat- 
utes. Each had its arbitrary association of rules, 
partly historic and political, but few of them very 
philosophic. A limitation of a future interest in 
the same lands might be valid, if made by one 
instrument, and invalid if made by another: the 
validity depended wholly on the formal character 
of the instrument. But without further allusion 
to these purely professorial distinctions, now of no 
account, and never worthy of a place in any sys- 
tem of jurisprudence deserving the name, we may 
state, before proceeding to a consideration of the 
changes introduced by the Revised Statutes, that the 
common-law modes of creating future interests in 
lands tolerated only a suspension of the power of 
alienation during any number of lives, in being and 
twenty-one years and the fraction for gestation there- 
after. The twenty-one years originally a minority, 
finally became an arbitrary term. Such a thing as a per- 
petuity was unknown in New York, even prior to the 
Revised Statutes,but by means of an executory devise, 
it may be repeated, the power of alienation might be 
suspended during any number of lives in being at the 
death of the testator, and twenty-one years and a 
fraction thereafter, and by means of a future use fora 
like period, beginning at the time the conveyance 
creating the use took effect. Where a gift, grant, or 
devise was infected with the vice of its possibly ex- 
ceeding the limit allowed by law, it was altogether 
void, both in law and equity. 

It would be impossible to peruse the distinctions aud 
rules relating to executory limitations within the 
compass of a few lines—the subject had at the time of 
the Revised Statutes become so prolix. Mr. Fearn’s 
essay on Contingent Remainders and Executory De- 
vises, originally a tract, had swollen into an intermin- 
able volume practically useless, though much affected 
by legal scholars; Mr. Sander’s essay on the Statute of 
Uses (entitled otherwise), was covered with scholia 
and distinctions of distinctions, as occult to the laity 
as the erudition of the black art. The commonest 
trasactions in real property were involved by the law 
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in mysteries only delightful to the guardians of the 
adytum, whence they emanated. Formulae, not prin- 
ciples, were the tests of validity, and fora very good 
reason, because superimposed on the principles was such 
an extraordinary structure that the principles were ren- 
dered indistinguishable. But it was the end of the reign 
of technicalities. To be sure, even prior to the Re- 
yised Statutes, some of thecrudities rife at the time of 
the American Revolution, the doctrine of double pos- 
sibilities, the important question whether the scintilla 
juris to feed contingent uses, was in gremium magis- 
tratuum, in nubibus, in mare or in terra, and a coacerva- 
tion of other absurdities, had been moulded into more 
rational forms. But many absurd doctrines still pre- 
vailed, such as, that nocontingent remainder of free- 
hold could be limited on aterm of years. Nor coulda 
fee be limited on a fee unless by way of will or a 
shifting or springing use; no remainder could be 
limited on a life estate ina term of years; the words, 
dying without issue, were tortured to mean a failure of 
issue at the most remote period from the ancestor's 
death, and thus to create an estate tail; a limitation 
by way of remainder to the heirs of a life tenant, 
designated by the same grant, gave the whole estate to 
the ancestor. 

Such, very briefly stated, was the condition of the 
land law of New York, when the revisors came 
inthe year 1826, to take hold of it and to revivify 
it and reconstruct it into a more intelligible and 
uniform system. It was substantially the English 
common law, relating to the soccage tenure, as modified 
by c. 24, 12 Car. IL, and by some colonial statutes 
which Messrs. Jones and Varick had failed to procure 
the repeal of, at the enactment of their revision in 
1788. 

We may now proceed to avery brief consideration 
of the principal changes introduced, in the landed law 
by Part Two of the Revised Statutes: First, however, 
premising, the Colonial or Provincial Statutes were all 
repealed by the genera] repealing act, just as the stat- 
utes of England and Great Britain had been repealed at 
the revision in 1788 (Subdivision 4, § 554, c. 21, Laws of 
1828). By Section 1, of Article First, of Title One, of 
Chapter One, the People of the State, in thei rright of 
sovereignty, were declared to possess the original and 
ultimate property in and to all lands within the juris- 
diction of the State; and it was also declared that all 
lands, the title to which should fail from a defect of 
heirs, should revert or escheat to the State. There 
was nothing novel about this introductory section, for 
when the quit-rents and seigneury of the crown lands 
had been transferred to the State eo nomine and sub- 
sequently to the People of the State, escheats followed, 
and the people became the ultimate owners of the re- 
version. But this section is, perhaps, inconsistent with 
section three following, declaring all lands within 
the State allodial, as it uses terms of the feudal law 
descriptive of the estate of the chief-lord of the fee, 
and preserves escheats. Section three not only de- 
clares all lands within the State allodial, but subject 
only to the liability to escheats, it vests the entire 
aud absolute property in the owners of the lands, 
according tothe nature of their respective estates, and it 
abolishes all feudal tenures. Rents due were saved 
by asubsequent section. The question has suggested 
itself to those who dislike merely verbal changes, 
whether it was desirable, as all the leading incidents of 
the improved soccage tenure were preserved, to 
abolish this particular tenure. * For, notwithstanding 
the abolition in question, the legal terminology and 
the main characteristics of this tenure were retained. 
It may be safely affirmed that the retention of the 
soccage tenure, as modified by the R. 8., would have 
been more logical than the hybrid land law, wise as it 
is, which emanated from this particular Revision. 
Had the modified soccage tenure been preserved, the 





ownership of lands would have been quite as absolute 
as at present; for soccage lands in fee simple, with the 
quit-rents commuted, and the fealty incident thereto 
fallen into disuse, are, in every respect, as much pro- 
perty as lands called allodial, but subject to rents, 
escheats and taxes. In other words the distinction 
between allodial lands (in so far asthe right of pro- 
perty is concerned), as at present defined, and soccage 
lands subjected to changes similar to those instituted 
by the Revised Statutes, is purely verbal. Then if 
allodial lands are uo higher order of property. than 
soccage lands thus modified, the statute has, in this 
respect, instituted a useless change. The plea of 
the revisors was, that it conduced to uniformity—the 
wild lands granted by the State, having been for sume 
time allodial. (2J.& V., §5, c.36). The advantage of 
retaining the soccage tenure would have been, that it 
must have rendered the real inflections introduced by 
the Revised Statutes still more clear, and it might 
have prevented useless discussions. Justice Sharswood 
has written a very learned essay, quite relevant to this 
State, enquiring whether the essentials of feudal 
tenures do not survive in Pennsylvania, notwith- 
standing the allodial statutes, and he quotes with ap- 
proval the following language of Judge Gibson: 
“Though our property is allodial, yet feudal tenures 
by which this peculiar effect of a disseisin is produced, 
may be said to exist among us, in their consequences 
and the qualities which they originally imparted to 
estates.’? What is this but a profound technical way 
of saying, that though certain lands are called allodial, 
yet they still are feudal, because rights in these lands 
are some times defined by definitions and principles 
drawn from the feudal law relating to lands? For the 
causes indicated, the Revised Statutes relating to 
lands, at first, seem full of inconsistencies; escheats 
and allods do not logically or historically co-exist ; the 
declaration, that the people of the State possess the 
original and ultimate property in all lands, grows out 
of the fact that the State succeeded to the rights of 
the crown as chief-lord of the fee, and is quite in- 
consistent with the subsequent definition of allodial 
lands. The abolition of tenures, the preservation 
of rents, together with most of the technical relations 
between landlords and tenants, the abolition of the 
soccage tenure and the retention of curators with the 


powers of soccage guardians, —in short, the whole. 


terminology of Part Two of the Revised Statutes,— is 
meaningless, without persistent reference to the ante- 
cedent law relating to soccage tenures. It is not im- 
probable, that the revisors adopted the idea of making 
soccage lands allodial, simply because it was, in theory, 
captivating to the public, and that if left to themselves 
they would have retained the soccage tenure as more 
consistent with the definitions and terminology of the 
whole statutes as revised. 

It remains to consider the real changes in the land 
law effected by the Revised Statutes. Section 2 of 
Art. 1, ch. 1, Part Il, mitigated the rigor of the com- 
mon law of escheat by providing that escheated lands 
should be subject to the same trusts and incumbrances 
which they would have been subject to had such lands 
descended in the regular course. Sections 5 and 6 
retained the rights, powers and duties of soccage 
guardians; but vested them in a different class of per- 
sons, wisely changing the common-law rule, that the 
guardianship shall belong to the next of kin, to whom 
the inheritance could not by possibility descend, so as 
to enable near relations to become guardians of the 
infant possessors of lands. The wisdom of the com- 
mon-law rule had been impeached long before by Lord 
Chancellor Macclesfield. In Article 2 of Part II, the 
revisors saw fit to perpetuate the rule of the common 
law, founded entirely on feudal reasons, that: only 
citizens should hold lands within the State, though 
they modified the rigor of the rule, somewhat, in favor 
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of persons about to become citizens. The wisdom of 
retaining any part of the disability in question may 
be doubted at this day, when land has become mer- 
chantable property, and the duties of its owners to the 
State do not differ from those of the owners of per- 
sonalty. 

The Second Title of chapter two, introduced the 
most considerable changes in thé law of real property. 
The revisors, however, retained the established terms 
defining the quantity of interest persons might have 
in immovable property. Though in some instances 
they converted particular terms from species to genera: 
the force of the term remainders was extended so as to 
include future and contingent uses, as well as con- 
tingent remainders. Notwithstanding the abolition 
of tenures, every estate of inheritance continued to 
be designated either a fee simple, or a fee simple abso- 
lute, thus preserving the former distinction between 
limited or conditional fees and fees absolute at com- 
mon law. The statute first passed in 1782, converting 
estates tail into fees simple, was re-enacted, but the 
revisors remedied the hardship of the original statute 
by which a remainder limited upon an estate tail was 
cut off, even though the first taker or tenant in tail 
died without issue living at his death. (§ 4.) 

One of the most considerable changes in the ante- 
cedent law, effected by the Revised Statutes, related to 
the period during which the power of alienation might 
be suspended. The common-law period was reduced 
from any number of lives in being, and an absolute 
term of twenty-one years and the fraction for gesta- 
tion, to two lives in being; but the Revised Stat- 
utes permitted, in addition, a valid contingent re- 
mainder, to take effect in case this second life died 
before attaining majority, or the estate was determined 
in any other way before the majority of the second 
life. This reform though apparently slight was really 
a considerable innovation; lives alone became the 
standard of suspension, and no absolute term, not even 
a day or an hour, might intervene. The new period of 
suspension now amounted to the longest of two lives 
in being, and in a single case of actual infancy, the 
period of minority in addition. Ata subsequent ju- 
dicial interpretation of this new rule. the revisors do 
not seem to have been entirely clear as to what the 
exact object of the statute really was. In the leading 
case of Coster v. Lorillurd, they argued that the new 
rule ought to be applied to executory limitations of a 
contingent character only, and not to vested remain- 
ders which did not suspend the power of alienation. 
The court of last resort, as it was then composed, had 
a good proportion of laymen, and the new rule was 
ultimately applied to all character of future estates in 
lands, vested and contingent alike. It is difficult to 
perceive how the court could have decided otherwise, 
in view of the section (17) which provides for the 
acceleration of remainders in all cases where the estate 
is limited on more than two successive estates for life 
to persons in being at the creation of the estate. Yet 
the other construction was stoutly contended for by 
some persons eminent in the legal profession. (See 
V. Ch. MeCoun’s opinion, 5 Pai. 179-198.) 

Although the law of real property remains a difficult 
branch of legal science, yet the revisors of 1829 did 
much to rid it of many subtleties which had been 
fused on it in the political and social processes through 
which the common law had passed. The reform in 
question, was accomplished not so much by the intro- 
duction of new rules of law as by the judicious selec- 
tion and application of the wisest of the old rules, and 
by the total repeal of mere scholastic subtleties. 

The cardinal reform of the Revised Statutes concern- 
ing lands did not consist so much in shortening the pe- 
riod during which the power of alienation might be sus- 
pended, as, in the repeal of purely arbitrary technicali- 
ties and in substituting therefor, uniform and rational 





provisions. Under the Revised Statutes almost any 
limitation, artificial or inartificial,was valid if it did not 
contravene some well known principle of public policy, 
or the new rule against perpetuities; a fee might be 
mounted ona fee, as freely by deed as by executory 
devise; afreehold estate might be created to com. 
mence at a future day; an estate for life might be cre. 
ated in a term of years, and a valid remainder limited 
thereon; a remainder of freehold might be created 
expectant on the determination of a term of years, 
provided only that such limitation in no way trans- 
cended the rule against perpetuities. Even contin- 
gencies double, treble or manifold, probable or improb- 
able, might, if they did not cause a perpetuity, be the 
bases of limitations. 

Other changes in the antecedent law were made by 
Article First, of Title Two, of Chapter One, of Part 
Two: The famous common-law rule now associated only 
with Shelly’s case, was abrogated, and according to the 
real intention of the donor, when a remainder was 
limited to the heirs of a person to whom a life es- 
tate in the same premises was given, the heirs, by 
the Revised Statutes, took as purchasers. The rule 
in Shelly's case had originally reference to the political 
struggle against perpetuities, and its longer existence 
was now rendered unnecessary by reason of the very 
clear rule on the subject of perpetuities. The accu- 
mulation of the profits of lands was controlled so as 
not to permit a repetition of Thelluson’s case (4 Vesey, 
221; 11 id. 112), and as the New York law was not, of 
course, affected by the British acts, (39 and 40 Geo. III) 
an entirely new provision was introduced : the revisors 
confined the accumulation of the profits of lands to 
the single case of an infant owner or beneficiary, and 
tolerated it in no other case. Many other minor pro- 
visions, confirming the general scheme of the statute, 
were revised and incorporated by the revisors in the 
revision ; but, in ageneral commentary on the subject, 
it is impossible to refer to allof them. Enough has 
been said to indicate the scope of the change effected 
by the revisors. 

—_.————————— 


TAXATION OF DEBT OF STATE. 


UNITED STATES SUPREME COURT, JANUARY 16, 1882. 


BONAPARTE V. APPEAL TAX CoURT OF BALTIMORE. 


The registered public debt of one State exempt from taxation 
by the debtor State, or actually taxed there, is taxable by 
another State when owned by a resident ot the latter 
State. 


N error to the Court of Appeals of the State of 
Maryland. The opinion states the case. 


Waite, C. J. The question we are asked to decide 
in this case is whether the registered public debt of one 
State, exempt from taxation by the debtor State, or 
actually taxed there, is taxable by another State when 
owned by a resident of the latter State. We know of 
no provision of the Constitution of the United States 
which prohibits such taxation. It is conceded that no 
obligation of the contract of the debtor State is im- 
paired. The only agreement as to taxation was that 
the debt should not be taxed by the State which cre- 
ated it. 

It is insisted however that the immunity asked for 
arises from article IV, section 1, of the Constitution, 
which provides that fall faith and credit shall be given 
in each State to the public acts of every other State. 
We are unable to give such an effect to this provision. 
No State can legislate except with reference to its own 
jurisdiction. One State cannot exempt property from 
taxation in another. Each State is independent of all 
the others in this particular. We are referred to no 
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statute of the debtor State which attempts to separate 
the situs of the debt from the person of the owner, 
even if that is within the scope of the legislative power 
of the State. The debt was registered, but that did 
not prevent it from following the person of its owner. 
The debt still remained a chose in action, with all the 
incidents which pertain to that species of property. 1t 
was “movable” like other debts and had none of the 
attributes of “immovability.””. The owner may be 
compelled to go to the debtor State to get what is 
owing to him, but that does not affect his citizenship 
orhis domicile. The debtor State is in no respect his 
sovereign, neither has it any of the attributes of sove- 
reignty as to the debt it owes, except such as belong to 
itasadebtor. All the obligations which rest on the 
holder of the debt as a resident of the State in which 
he dwells still remain, and asa member of society he 
must contribute his just share toward supporting the 
government whose protection he claims and to whose 
control he has submitted himself. 

It is true, if a State could protect its securities from 
taxation everywhere it might succeed in borrowing 
money at reduced interest; but inasmuch as it cannot 
secure such exemption outside of its own jurisdiction, 
it is compelled to go into the market as a borrower, 
subject to the same disabilities in this particular as 
individuals. While the Constitution of the United 
States might have been so framed as to afford relief 
against such a disability, it has not been, and the 
States are left free to extend the comity which is 
sought, or not, as they please. 

Taxation of the debt within the debtor State does 
not change the legal sifus of the debt for any other 
purpose than that of the tax which is imposed. Neither 
does exemption from taxation. 

As the only Federal question involved was decided 
right in the court below, we cannot look into the other 
errors which have been assigned. Murdock v. Mem- 
phis, 20 Wall. 590. 





The judgmant is affirmed. 


a —_ 


TRUSTEE PROCESS AND SEAMEN’S WAGES. 





MASSACHUSETTS SUPREME JUDICIAL COURT, 
JANUARY, 1882. 


Eppy v. O’HMARA, 

Acorporation running vessels was summoned as trustee of a 
seaman on one of its vessels, to whom it owed wages, in 
an action on contract against him in a Massachusetts 
court. Thereafter the seaman brought suit for his wages 
against the corporation in a Federal court of admiralty. 
The corporation disclosed to the latter court the fact of 
the trustee process. That court decided that the wages 
were not attachable, and gave judgment for them against 
the corporation, and it was compelled to pay the judg- 
ment. Held, that the corporation could not thereafter 
be charged as trustee. 

CTION on contract by George S. Eddy against 
Owen O’Hara and the Old Colony Steamboat Co. 
ws trustee. The opinion states the case. 


Gray, C. J. This is an action of contract, brought 
on January 23, 1880, in the Second District Court of 
Bristol, to recover the sum of $60. The Old Colony 
Steamboat Co.,a corporation established by law in this 
Commonwealth and having a place of business at Fall 
River, summoned as trustee of the principal defend- 
ant, answered that at the time of the service of the 
Writ upon it, he was employed asa seaman on board 
one of its steamboats, the City of New Bedford, and it 
owed him the sum of $36.20, and had no other goods, 
effects, or credits of his in its hands; and that he had 
tinee brought suit for all wages due him in District 
Court of the United States for the Southern District 
ot New York, which suit was still pending. The 





Second District Court of Bristol gave judgment for the 
plaintiff for the sum sued for, and charged the trustee. 

From that judgment the trustee appealed to the 
Superior Court, and there filed a further answer, stat- 
ing that it was a common carrier by water between the 
port of Fall River, in this Commonwealth, and the 
port of New York,in the State of New York, its course 
being the waters of Mount Hope Bay, Narragansett 
Bay, Long Island Sound, New York Bay and the East 
and North Rivers; that before and at the time of the 
service of this process upon it, the principal defendant 
was regularly employed by it as a seaman on one of its 
freight steamboats in making trips between those 
ports and over that course; that it owed him as such 
seaman as wages the sum of $36.20; that he had since 
brought suit for all wages due him as aforesaid in a 
court of admiralty, to wit, in the District Court of the 
Cnited States for the Southern District of New York, 
in which the trustee appeared and set up in defense 
that it had been’ served with process in this action as 
aforesaid, and that court, after full hearing, decided 
that his wages were not attachable, but were exempt 
from attachment, and rendered judgment against it 
for all wages due him as aforesaid; and that it had 
been compelled to pay and satisfy that judgment,there 
being no right of appeal therefrom, because the 
amount thereof was less than fifty dollars. The Super- 
ior Court discharged the trustee, and the plaintiff ap- 
pealed to this court. 

Three questions have been presented and argued: 
lst. Whether a seaman’s wages are attachable by 
trustee process. 2d. Whether an attachment of such 
wages by trustee process in a court of common law 
should preclude the seaman from suing for and re- 
covering his wages in a court of admiralty. 3d. 
Whether the alleged trustee, having been summoned 
into acourt of admiralty having jurisdiction of the 
subject-matter and of the parties, and having dis- 
closed to that court all the material facts, including 
the pendency of this process, and been compelled by 
the judgment of that court to pay the amount of the 
wages to the seaman, can now be charged for the same 
amount in this action. 

The opinion of Judge Benedict in the suit in admir- 
alty in the District Court of the United States for the 
Southern District of New York, a certified copy of 
which was submitted tous at the argument, shows 
that that suit was a libel in rem by the seaman against 
the steamboat, in which the steamboat company ap- 
peared as claimant, and pleaded in bar of the libel the 
proceedings and judgment in the Second District 
Court of Bristol in this action; and that the libellant’s 
exceptions to that answer were allowed upon the 
ground that seaman’s wages are exempt from attach- 
ment for their debts. 8S. C., nom. McCarthy v. City of 
New Bedford, 4 Fed. Rep. 818. But although that 
conclusion is supported by an elaborate and forcible 
argument, we have not been able to satisfy ourselves 
thatsuch an exemption has ever before been recog- 
nized, except as created and limited by express statute 
or ordinance. 

The provision of the Consolato del Mare, to which 
the learned judge refers, would seem to be a statement 
of the doctrine that seamen’s wages are to be prefer- 
red to all other claims upon the ship, and to have no 
regard to creditors of the seamen themselves. See 
Consulat de la Mer (ed. Boucher) ch. 188, 139; (Par 
dessus Coll.) ch. 94; 2 Malloy, ch. 3, § 7; 3 Kent Com. 
197; Pitman v. Hooper, 3 Sumner, 50,58. The Ordon- 
nance de la Marine of 1681 contained no regulation as 
to creditors of seamen, and the supplemental ordinance 
of 1745 went no farther than to exempt their wages 
from the claims of their creditors, unless for rent or 
necessaries, or for goods supplied to them with the as- 
sent of certain public officers. 1 Valin, 712, 715. 

The right of seamen to proceed jointly in admiralty 
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against the ship was recognized by the common law of 
England, independently of any act of Parliament. 
Winch. 8; Anon. 1 Ventr. 343; Scobell’s Ordinances, 
147; Pollexfen arguendo in Coffart v. Lawdley, 3 Mod. 
244, 245. Lord Holt in Clay v. Sudgrave, 1 Salk. 33; S. 
C., Holt, 595; 12 Mod. 405. But assignments by sea- 
men of their wages were valid until prohibited by 
statute. Crouch v. Martin, 2 Vern. 595; 8S. C., 1 Eq. 
Cas. Ab. 45, pl. 7. 

In Massachusetts, the colonial statute of 1668, for the 
regulation of navigation and maritime affairs, pre- 
vided no more than this: ‘‘ Masters shall see that their 
officers and mariners be duly paid their wages accord- 
ing to agreement made with them, upon the finishing 
of their voyage, without delay or trouble, upon penalty 
of paying damages for neglect, and all costs that the 
seamen shall be at for recovering the same.”” 4 Mass. 
Col. Rec. Pt. ii, 391; Anc. Chart. 718. A colonial 
statute of 1682, and a provincial statute of 1693, pro- 
hibited the giving of credit by any person to a seaman, 
without the knowledge or consent of the master, or 
the granting of any process or attachment against the 
seaman for such debts. But the statute of 1682 was 
limited to foreign voyages, and the statute of 1693 was 
applicable only until the seaman had performed his 
voyage and been discharged of the same; the object of 
each statute, as appears by its preamble, was not to 
protect the seamen, but to prevent the hindrance and 
injury to trade and navigation by their arrest and de- 
tention for debt; each appears to have prohibited suits 
as well as attachments against seamen; and neither of 
them exempted the seaman or his wages from attach- 
ment for any lawful debt. Mass. Col. St. 1682; 5 
Mass. Col. Rec. 372; Anc. Chart. 185; Prov. St. 1683-4 
(6 W. & M.)ch. 10; 1 Prov. Laws (State ed.) 142. 

In 1729 the British Parliament, for the first time, en- 
acted that seamen should be paid their wages by 
the master within thirty days after the arrival of the 
ship, or the discharge of the seamen, ‘“‘and such pay- 
ment of wages aforesaid shall be good and valid in law, 
notwithstanding any action, bill of sale, attachment or 
incumbrance whatsoever.”’ St. 2 Geo. IL, ch. 36,8 7. 
But that act, which was continued in force by the St. 
of 23 Geo. II., ch. 26, $6, and was made perpetual and 
extended to the Colonies by the St. of 2 Geo. IIL, ch. 
31, was applicable to foreign voyages only; and no 
similar provision as to coasting voyages appears to 
have been made in England until some years after the 
American Revolution. St. 31 Geo IIL, ch. 39, § 5. 
Abbott on Shipping (Story’s ed.) 504. 

Like provisions concerning the assignment and at- 
tachment of wages of seamen, both on foreignand on 
coasting voyages, have since been made by the St. of 5 
and 6 Will. IV., ch. 19,§ 12, and again by the Mer- 
chant Shipping Act of 1854, 17 & 18 Vic., ch. 104, § 233, 
which enacts that “ no wages due or accruing to any 
seamen or apprentice shall be subject to attachment or 
arrestment from any court; and every payment of 
wages to a seaman or apprentice shall be valid in law, 
notwithstanding any previous sale or assignment of 
such wages, or of any attachment, incumbrance, or ar- 
restment thereon; and no assignment of sale of such 
wages, or of salvage made prior to the accruing there- 
of, shall bind the party making the same. 

In a treatise on the customary law of foreign attach- 
ment, published in London in 1861, it is indeed said 
that ‘‘ seamen’s wages could not be attached with effect, 
because a summary remedy existed for their recovery 
by statute; ’’ and that rent payable to the defendant 
by the garnishee is not attachable so long only as the 
landlord has the power of distress. Brandon on For- 
eign Attachment, 26 and note 35. But the earlier 


books on the subject suggest no such reason or dis- 
tinction; all of them say generally that no attachment 
lies for rent; and the only one that makes any mention 
of wages as exempt includes in the exemption “ salaries 








and wages of every description, whether payable by 
government, corporate bodies or individuals.” Priy, 
Lond. (3d ed.) 267; Com. Dig. Attachment, C., D.; 
Ashley on Attachment (2d ed.), 27; Locke on Attach. 
ment, 40. And the local customs of London and other 
cities of England afford no safe guide in the construe. 
tion of our own statutes, or in the practice under them, 
Bottom v. Clarke, 7 Cush. 487, 490. 

The earliest act of Congress for the government and 
regulation of seamen in the merchant service, while it 
fixed the times at which seamen’s wages should be 
paid, and authorized their summary recovery by all 
seamen having like cause of complaint by one suit in 
admiralty against the ship, contained no provision as 
to the effect of attachments or assignments thereof, 
U.S. St., July 20, 1790; U.S. R. S., $8 4530, 4546, 4547, 
Nor was there any Federal legislation on this point 
until Congress by the Merchant Shipping Act of 1872 
enacted in its very words the provisions of the statute 
of 17 & 18 Vict., ch. 104, § 253, above quoted. U.S. St. 
June 7, 1872; U. S. R. S., § 4536. And in 1874 it was 
enacted that “none of the provision” of the act of 
1872 “shall apply to sail or steam vessels engaged in 
the coastwise trade, except the coastwise trade between 
the Atlantic and Pacific coasts,’ ete. U.S. St., June 
9, 1874. Coasting voyages (except as specified) would 
thus seem to be taken wholly out of the provisions of 
the act of 1872. Scott v. Rose, 2 Lowell, 381; United 
States v. Bain, 5 Fed. Rep. 192. 

Although the question has not been directly ad- 
judged, seamen’s wages have never been considered 
exempt from attachment by trustee process in this 
Commonwealth. Wentworth v. Whittemore, 1 Mass. 
471; Taber v. Nye, 12 Pick. 105; 2 Dane Abr. 463. See 
also, Potter v. Hall, 3 Pick. 368; R. S., ch. 90, § 24 and 
Commissioners’ note; ch. 109,$4; Gen. Sts., ch. 123, 
§ 32; ch. 142, § 21; Const. Mass., ch. 6, art. 6. And as- 
signments by them of their wages have been recognized 
as valid. Crocker v. Whitney, 10 Mass. 316, 319. 

For these reasons we are not prepared to hold that 
this attachment by trustee process was originally in- 
valid. But it is not necessary to express a definitive 
opinion on that point, nor on the question whether the 
attachment of a seaman’s wages, in an action at com- 
mon law against him and against the owners of the 
vessel as his trustees in foreign attachment, can de- 
prive him of his right to enforce his lien upon the ves- 
sel by libel in rem in the admiralty. See The Bold 
Buccleugh, 7 Moore P. C, 237; Vandewater v. Millz, 19 
How. 82, 89; Taylor v. Carryl, 20 id. 583; The Caroline, 
1 Lowell, 173; Temple v. Turner, 123 Mass. 125, 128; 
McCarty v. City of New Bedford, above cited. 

The trustee in a process of foreign attachment can 
be charged only for a debt due from him to the prin- 
cipal defendant at the time of the attachment, and 
which remains justly due from the one to the other at 
the time of the judgment which determines whether 
the trustee shall or shall not be charged. The trustee, 
being a mere stakeholder summoned into a suit in 
which he has no personal interest, is entitled to the 
protection of the court under circumstances in which 
an ordinary defendant might be held liable. 

In this spirit it is now provided by statute that if 
after legal service of the process on the trustee, but 
before he has actual knowledge thereof, he in good 
faith makes any payment or becomes liable to a third 
person by reason of the goods, effects or credits in his 
hands, or delivers the same to the defendant or to any 
other person entitled thereto, he shall be allowed 


therefor in the same manner as if the payment or: 


delivery had been made or the liability incurred before 
the service upon him; and that every trustee shall be 
allowed to retain or deduct out of the goods, effects or 
credits in his hands, all demands against the defend- 
ant, of which if not summoned as trustee he could 
have availed himself, either by way of set-off on trial 








as 


or by § 
liable | 
tween 
these — 
this co 
duced 
Comm 
Willia 
sell, 16 
Pick. | 
of the 
made 
althou: 
defeati 
Cush. ! 
truste¢ 
action 
sum dt 
tract 1 
that jr 
may be 
is char 
The | 
when t 
cipal ¢ 
payme 
jurisdi 
by the 
In th 
by sea 
compe! 
York f 
and ha 
libella1 
court i 
withst: 
relatin: 
trustec 
wages 
tee in 
pendet 
now be 
The 
the lee 
Each « 
Whipp 
BL Mz 
fendar 
as trus 
not m 
which 
Justice 
Parker 
Justice 
strong 
judgm 
has pa 
bunal | 
power 
toits d 
and ¢: 
Whip, 
Rundl 
ion uy 
the pa 
other | 
there, 
becaus 
the act 


the cor 
State, 








his 


nd 


ich 


if 
ut 
od 
ird 
his 
ny 
ed 


| oe 


re 


or 
d- 
Id 
jal 











THE ALBANY LAW JOURNAL. 175 








aa 








or by set-off of judgments or executions, and shall be 
liable for the balance only, after mutual demands be- 
tween bim and the defendant are adjusted. Each of 
these provisions does but affirm opinions expressed by 
this court before any such provision had been intro- 
duced into the statutes. R. S., ch. 109, §$ 5, 36, and 
Commissioners’ notes; Gen. Sts., ch. 142, §$ 26, 28; 
Williams v. Marston, 3 Pick. 65, 67; Hathaway v. Rus- 
gil, 16 Mass. 473, 476; Boston Type Co. v. Mortimer, 7 
Pick. 166; Smith v. Stearns, 19 id. 20. If after service 
of the process a payment to the principal defendant is 
made in good faith by the trustee, he 1s protected, 
although the defendant takes it with the purpose of 
defeating the trustee process. Thorne v. Matthews, 5 
Cush. 544. And if, pending the trustee process, the 
trustee obtains judgment against the defendant in an 
action brought after the service of the process fora 
sum due from the defendant to the trustee upon a con- 
tract made before its commencement, the amount of 
that judgment, not only for the debt but for costs, 
may be set off against the amount for which the trustee 
ischargeable. Smith v. Stearns, above cited. 

The trustee is certainly entitled to no less protection 
when the state of accounts between him and the prin- 
cipal defendant has been changed by a compulsory 
payment under the judgment of a court of competent 
jurisdiction than when such a change has been procured 
by the voluntary act of the trustee. 

In the case at bar the trustee, being a common carrier 
bysea between Fall River and New York, has been 
compelled, by process issued against its vessel in New 
York from the Federal court sitting in admiralty there 
and having jurisdiction of the res and of the persons 
libellant and claimant, and by the judgment of that 
court in favor of the libellant against the vessel, not- 
withstanding the disclosure of all the existing facts 
relating to the pendency of and the proceeding in this 
trastee process, to pay the libellant the amount of his 
wages for which it is sought to be charged as his trus- 
teein the present action; and for this reason, inde- 
pendently of all other questions in the case, should not 
now be compelled to pay the same sum a second time. 

The previous opinions of this court contain, to say 
the least, nothing inconsistent with this conclusion. 
Each of the cases of Wilkinson v. Halt, 6 Gray, 568; 
Whipple v. Robbins, 97 Mass. 107, and Wardle v. Briggs, 
131 Mass., was decided upon the ground that the de- 
fendant, who set up a judgment rendered against him 
as trustee in foreign attachment in another State, had 
not made a full disclosure of the facts to the court 
which rendered that judgment. The opinions of Mr. 
Justice Thomas in Wilkinson v. Hall, of Chief Justice 
Parker in Hull v. Blake, 13 Mass. 153, 157, and of Chief 
Justice Shaw in Meriam v. Rundlett, 13 Pick, 511, 515, 
strongly imply that if he had made such disclosure the 
judgment would have protected him, because one who 
has paid the debt once, under the judgment of a tri- 
bunal having legal jurisdiction to decide, and adequate 
power over the person or property to compel obedience 
toits decisions, has an indisputable claim to protection, 
and cannot justly be compelled to pay it again. In 
Whipple v. Robbins, the court, referring to Meriam v. 
Rundlett, expressly reserved the expression of an opin- 
ion upon the question, what effect should be given to 
the payment under the judgment of the court of the 
other State, if the trustee had been compelled to pay 
there, notwithstanding a full disclosure of the facts, 
because that court had disregarded the pendency of 
theaction here. Andin Garity v. Gigie, 130 Mass. 184, 
the court being satisfied that the process in another 
State, upon which the trustee had been charged and 
had paid there, had been served upon him before the 
like process in this Commonwealth, did not consider 
what would have been the effect of the judgment there 
it the service here had been the earlier. 

The result is that the judgment of the Superior Court 
discharging the trustee must be affirmed. 





NEW YORK COURT OF APPEALS ABSTRACT. 
CRIMINAL LAW — ASSAULT WITH INTENT TO KILL— 
BURDEN OF PROOF OF INSANITY. —Ata trial for an 
assault with intent to kill, the court, after referring to 
the acts constituting the offense charged and the rules 
of law applicable thereto, called attention to the fact 
alleged in behalf of the prisoner, that he was an insane 
man at the time they were committed, and so not 
responsible therefor, and directed the jury ‘to deter- 
mine from the evidence whether or not such is the 
fact.’’ ‘*Heis presumed,” the court said, “to bea 
sane man until he convinces you by evidence that he 
is insane.” The court defined insanity in a manner 
not objected to, and said if such was the prisoner’s 
condition ‘he was relieved from responsibility, other- 
wise he was responsible for that which he does.” Iu 
conclusion the court said: ‘If you have a reasonable 
doubt from the evidence that the prisoner is guilty of 
this crime, then you should give him the benefit of that 
doubt.’’ At the request of the district attorney the 
court charged ‘that if the jury find the wounds were 
inflicted by the prisoner and that he was sane,” etc., 
they could convict of an offense lesser in degree. Held, 
that there was no error. See Brotherton v. People, 75 
N. Y. 159. Judgment affirmed. People of New York 
v. O'Connell. Opinion by Danforth, J. 
[Decided Jan. 17, 1882.] 

NEGLIGENCE—LANDLORD NOT LIABLE TO EMPLOYEE 
OF TENANT FOR INJURY FROM UNSAFE MACHINERY IN 
DEMISED PREMISES. — Defendant was the owner of a 
building, one room of which he letto L. Steam power 
and the use of machinery in the room was furnished 
by defendant to L.. While the room was in the pos- 
session of L., plaintiff, who was in hisemploy, came in 
contact with an unguarded shaft in the room and was 
injured. The shaft was unguarded when the room 
was leased to L. Held, that defendant was not liable 
for the injury. The maxim that a man must take care 
that his property is so used or managed that other per- 
sons are not injured, does not touch the case. The 
premises here were delivered to the tenant in a condi- 
tion to serve the use for which they were hired. If 
alterations were required to fit them for safe or con- 
venient occupation by the tenant or his employees it 
was his duty and not that of the landlord to make 
them. The tenant took the premises as they were. 
The landlord could not, except upon a new agreement, 
change their structure, nor be made to respond in 
damages to an employee of the tenant for an injury 
which but for that relation would not have happened. 
Mellen v. Morrill, 126 Mass. 545. In Swords v. Edgar, 
59 N. Y. 28, arule is declared, decisive of the present 
case, which is that ‘ta lessor of premises not per sea 
nuisance, but which become so only by the manner in 
which they are used by the lessee, is not liable there- 
for.” Robbins v. James, 15 J. Scott, 221, goes further. 
It is there held that a landlord who lets a house ina 
dangerous state is not liable to the tenant's customers 
or guests for accidents happening during the term. 
Whether this is a sound rule for all cases may be 
doubted, but to danger arising from the arrangement 
of the premises in question, to employees of the ten- 
ant, it may wellapply. Judgment affirmed. Ryan v. 
Wilson. Opinion by Danforth, J. 

[Decided Jan. 17, 1882.] 


PLEADING — COUNTER-CLAIM— JOINT DEMAND NOT 
ALLOWED AGAINST SEVERAL ONE. — Plaintiff sold to 
L., B. and M., jointly, a quantity of cheese. Each of 
the purchasers gave plaintiff a note for his share of the 
purchase-money. In an action against L. upon his 
nis note he set upa counter-claim of breach of war- 
ranty and fraud in the sale of the cheese. Held, that 
the counter-claim was not available to L. The sale 
was joint and the liability of the purchasers was joint, 
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but after the giving of the notes there was no joint 
obligation, simply because the cheese had been paid 
for. But payment in the mode adopted did not affect 
the contract of purchase or the relation between the 
parties growing out of the joint purchase. Any claim 
therefore for damages growing out of the breach of 
warranty or the fraud, belonged to the three purchas- 
ers jointly, and could not be used by one of them as a 
counter-claim. One of them could not have separately 
sued the plaintiff to recover such damages, hence one 
of them cannot separately set up such damages asa 
counter-claim, under Code Civ. Pro.,§151. Judgment 
affirmed. Hopkins v. Lane. Opinion by Earl, J. 
[Decided Jan. 17, 1882.] 


PRACTICE— DISCONTINUANCE BY CLIENT WITHOUT 
ATTORNEY'S CONSENT — ESTOPPEL. — This appeal was 
taken by plaintiff from an order of the General Term 
reversing an order of the Special Term setting aside 
an order discontinuing the action, without costs to 
either party. This last mentioned order was entered 
as of course ex parte, without the special direction of 
the court, upon filing a release of the cause of action, 
and of any costs therein, signed by the plaintiff in per- 
son, to which was appended a stipulation on her part, 
discontinuing the action and consenting to the entry 
of an order of discontinuance in filing the stipulation. 
The Special Term set aside the order on the ground 
that the settlement of the action by the parties was 
made with the design of preventing the plaintiffs 
attorney from obtaining his costs. Held, that while 
the ‘power of the Supreme Court to protect the attor- 
ney of a party to an action against a collusive settle- 
ment, in fraud of his rights, may be conceded (Cough- 
linv. New York Cent., etc., R. Co., 71 N. Y. 443) the 
party here having signed the stipulation is not entitled 
to have the order of discontinuance set aside except 
on her own account, and not on that of the attorney. 
The entry of the order ex parte was not irregular. 
Averill v. Patterson, 10 N. Y. 500. And even though 
the plaintiff having appeared by attorney the latter 
only had authority to sign the stipulation, this objec- 
tion could not be raised by plaintiff. She cannot ques- 
tion the regularity of the proceeding. Order affirmed. 
McBratney v. Rome, Watertown & Ogdensburg Railroad 
Co. Opinion by Andrews, C. J. 

(Decided Jan. 17, 1882.] 


TAXATION — EQUITABLE ACTION TO HAVE ASSESS- 
MENT DECLARED VOID AND RECOVER MONEY PAID. — 
Three propositions may be regarded as established in 
the law as to taxation and assessments; first, an action 
in equity to vacate an assessment and restrain its col- 
lection, cannot be maintained merely because the 
assessment is for any reason invalid or illegal. Hey- 
wood v. City of Buffalo, 14 N. Y. 534; Guest v. City 
of Brooklyn, 69 id. 506. This has its foundation prin- 
cipally in public policy. It would lead to great embar- 
assment and inconvenience If the collection of taxes 
and assessments were to be delayed by such actions. 
Second. An action at law cannot be maintained to 
recover back money paid upon an illegal assessment 
which the assessors had jurisdiction to impose and 
which is not void upon its face, so long as the assess- 
ment remains unvacated and unreversed. Swift v. 
City of Poughkeepsie, 37 N. Y.511; Bank of Common- 
wealth v. Mayor of New York, 43 id. 184; Marsh vy. 
City of Brooklyn, 59 id. 280; Peyser v. Mayor of New 
York, 70 id. 497; Wilkes v. Mayor of New York, 79 id. 
621. This is because the action of the assessors is re- 
garded as judicial and the assessment in the nature of a 
judgment that cannot be attacked collaterally. Third. 
An action can be maintained to vacate an assessmeiit 
which is alien upon land and thus a cloud upon title, 
when the assessment is in fact invalid and the invalid- 
ity does not appear upon the face of the assessment 
and will not necessarily appear in any proceeding taken 








by a purchaser under the tax sale for non-payment of 
the assessment, to recover possession of the land. This 
is so because in such a case the action comes under one 
of the recognized heads of equity jurisprudence. Ip 
this case, which was an action in equity, in relation to 
an assessment claimed to be excessive and which had 
been paid, the relief asked was for judgment declaring 
the assessment invalid to the extent of the overpay- 
ment claimed, and then to recover the amount of such 
overpayment. Held, that the action was maintainable, 
Judgment reversed. Strasburgh v. Mayor of New 
York. Opinion by Earl, J. 

(Decided Jan. 17, 1882.] 

‘a 

UNITED STATES SUPREME COURT AB.- 
STRACT. 

EQUITABLE ACTION — CONFLICT BETWEEN COURT 
AND JURY — SUPERVISION OF COURT AS TO DECISIONS 
OF LAND DEPARTMENT. — (1) If there be in an equity 
court a conflict between the finding of the court and 
that of the jury, the former prevails. The finding of 
the jury is only advisory, and the court may disregard 
it, and follow its own judgment upon the evidence, 
Basey v. Gallagher, 20 Wall. 680. (2) It would lead to 
endless litigation and be fruitful of evil if a super- 
visory power were vested in the courts over the action 
of the numerous officers of the land department, on 
mere questions of fact presented for their determina- 
tion. It is only when these officers have misconstrued 
the law applicable to the case, as established before the 
department, and thus have denied to parties rights 
which, upon a proper construction, would have been 
conceded to them, or where misrepresentations and 
fraud have been practiced, necessarily affecting their 
judgmen , that the courts can properly interfere and 
refuse to give effect to their action. Johnson v. Tows- 
ley, 13 Wall. 72; Shipley v. Cowan, 91 U. S. 230, 340; 
Moore vy. Robbins, 96 id. 535. And we may also add in 
this connection, that the misconstruction of thelaw 
by the officers of the department, which will authorize 
the interference of the court, must be clearly manifest 
and not alleged upon a possible finding of the facts 
from the evidence different from that reached by them. 
And where fraud and misrepresentations are relied 
upon as grounds of interference by the court, they 
should be stated with such fullness and particularity 
as to show that they must necessarily have affected 
the action of the officers of the department. Mere 
general allegations of fraud and misrepresentations 
will not suffice. United States v. Atherton, 102 U. 8S. 
372. Judgment of California Supreme Court, affirmed. 
Quimby v. Conlan. Opinion by Field, J. 

[Decided Jan. 9, 1882.] 

NATIONAL BANK— ASSETS IN RECEIVER’S HANDS 
NOT TAXABLE. — The personal assets and personal pro- 
perty of an insolvent National bank in the hands ofa 
receiver appointed by the comptroller of the currency, 
in accordance with the provision of section 5,234 of the 
Revised Statutes, are exempt from taxation under 
State laws. Such property and assets, in legal con- 
templation, still belong to the bank, though in the 
hands of a receiver, to be administered under the law. 
The bank did not cease to exist on the appointment of 
the receiver. Its corporate capacity continues until its 
affairs are finally wound up and its assets distributed. 
Bank of Bethel v. Pahquioque Bank, 14 Wall. 398; 
Kennedy vy. Gibson, 8 id. 506; Bank v. Kennedy, 17 id. 
21. If the shares have any value they are taxable in 
the hands of the holders or owners under section 5,219 
of the U. S. Revised Statutes, but the property held 
by the receiver is exempt to the same extent it was be- 
fore his appointment. Decree of U. 8. Circ. Ct., E. 
D., Missouri, affirmed. Rosenblatt v. Johnson. Opin- 
ion by Waite, C. J. 

(Decided Jan. 16, 1882.] 
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PATENT — ASSIGNMENT OF, BY CORPORATION NEED 
NoT BE UNDER SEAL. — An assignment of a patent be- 
longing to a corporation, declared that in pursuance of 
aresolution passed by the corporation, and in consid- 
eration of $500 received by itfrom S.,H.& C., “the 
said company has granted to them all its title and 
interest in said letters-patent.” It was officially 
signed by one §8., as president of the company, who 
declares the setting of his hand thereto to be the act of 
the company. From the resolution referred to in this 
assignment, it appears that the company decided to 
make the assignment, and directed its president, S., to 
execute and deliver the same to 8., C. & H., on behalf 
of the company on receiving from them the sum of 
$500. There was no corporate seal to the assignment. 
Held, that neither the want of a corporate seal nor 
the manner of the execution of the assignment ren- 
dered the latter the personal deed of 8., and not that 
of the corporation. Assignments of patents are not re- 
quired to be underseal. The statute regulating their 
transfer simply provides that ‘‘ every patent, or any 
interest therein, shall be assignable in law by an in- 
strument in writing.’’ 16 Stat. 203,§39; U.S. R.S., 
§4898. A corporation may bind itself by contract not 
under its corporate seal,when the law does not require 
the contract to be evidenced by a sealed instrument. 
Bank of Columbia v. Patterson, 7 Cranch, 299; Fleck- 
nervy. United States Bank, 8 Wheat. 338; Audover T. 
Corporation v. Hay, 7 Mass. 102; Dunn v. St. Andrew’s 
Church, 14 Johns. 118; Kennedy v. Baltimore Ins Co., 
8 Harris & J. 367; Stanley v. Hotel Corporation, 18 
Maine, 31. Even the parol contracts of a corporation 
made by its duly authorized agent are binding. Fan- 
ning v. Gregoire, 16 How. 524; Fleckner v. Bank of the 
U.S., 8 Wheat. 338. The absence therefore of the 
corporate seal from the contract of assignment does 
not-render it invalid or void. The assignment is exe- 
cuted in the manner required by law of an agent when 
making « simple contract in writing for the corpora- 
tion and by its authority. The rule,as laid down by the 
authorities, is that the agent should, in the body of the 
contract, name the corporation as the contracting 
party and sign as its agent or officer. This is the mode 
in which bank bills, policies of insurance, and many 
other contracts of corporations are ordinarily executed. 
Mott v. Hicks, 1 Cowen, 513; Brown v. Norris, 2 Taunt. 
874; Shelton v. Darling, 2 Conn. 435; Brockway v. 
Allen, 17 Wend. 40. Decree of the U. 8S. Cire. Ct., E. 
B., Wisconsin, affirmed. Godfried v. Miller. Opinion 
by Wood, J. 

(Decided Jan. 23, 1882.] 


——_—__—__—_—— 


CRIMINAL LAW. 

PosTAL OFFENSE — FALSE RETURN — ONE AIDING 
POSTMASTER LIABLE. — One who aids and abets a post- 
master in committing the offense provided against by 
the provisions of the act of June 30, 1879, which de- 
clares that a postmaster making a false return shall 
be deemed guilty of misdemeanor, etc., is guilty of 
the same offense, and liable to the same punishment 
as his principal. U. 8. Cire. Ct., Minnesota, Sept., 
1881. United States v. Snyder. Opinion by Nelson, D. 
J. (8 Fed. Rep. 825). 

RoBBERY — EVIDENCE OF ONE OFFENSE ON TRIAL 
FOR ANOTHER — ROBBING WRONG MAN BY MISTAKE.— 
(1) Upon the trial of one offense, evidence of an entirely 
distinct offense is inadmissible; but if the evidence 
tends to prove the commission of the offense for which 
the prisoner stands indicted, it is no valid objection to 
it that it also tends to prove another and distinct 
offense. Thus where the two offenses are committed 
atthe same place and within a few minutes of each 
other, under such circumstances as together to con- 
stitute a single and continuous accomplishment of a 





fixed and common design, evidence of both is admis- 
sible upon a trial for one. State v. Harold, 38 Mo. 496; 
State v. Reavis, 71 Mo. 419. (2) If parties enter into a 
conspiracy to rob one person, and by mistake, some of 
the conspirators rob another, or assault him with in- 
tent to rob, under the belief that he is the person in- 
tended, and one of the conspirators who was not pres- 
ent, being subsequently advised of the facts, assents 
to them and participates or acquiesces in the result, he 
becomes equally liable with the others. State of 
Missouri v. Greenwade. Opinionby Napton, J. (Ap- 
pearing in 73 Missouri Reports.) 
——__q__——_ 


RECENT ENGLISH DECISIONS. 


GIFT — WHEN IRREVOCABLE. — A gift conclusively 
made toa volunteer, by means of a completed declara- 
tion of trust in his favor, is incapable of revocation by 
the donor. On the marriage of J. P. and B. L. P. cer- 
tain sums of consols, the property of B. L. P., were 
settled in trust forJ. P. for life, then for B. L. P. for 
life, then for the children of the marriage; and in de- 
fault or failure of children, if J. P. should survive B. 
L. P., then from his death and default or failure of 
children, as B. L. P. should by will appoint, or in 
default of appointment, for her next of kin, under 
the statute of distributions; or if B. L. P. should 
survive J. P., then from his death and default or 
failure of children, for B. L. P. absolutely. No child- 
ren were born of the marriage, and B. L. P. was 
past the age of childbearing. Held, that notwith- 
standing the fact that the next of kin of B. L. P. 
were volunteers under the settlement, B. L. P. was 
not entitled to have the settled funds transferred 
to her, on her petition with the concurrence of her 
husband. Paul v. Paul, 43 L. T. Rep. (N.S.) 239; L. 
Rep. 15 Ch. Div. 580, overruled. Ch. Div., Nov. 7, 
181. Paul vy. Paul. Opinion by Fry, J. 45 L. T. Rep. 
(N. S.) 487. , 

HiGHWAY— TRICYCLE PROPELLED BY FOOT AND 
STEAM A LOCOMOTIVE. — A tricycle was capable of 
being propelled by the feet of the rider, or by steam 
as an auxiliary, or by steam alone. There was no 
smoke, nor escape of steam into the air, nor any thing 
to indicate that it was being worked by steam, nor any 
thing which could frighten horses, or cause danger to 


the public using the highway, beyond any ordinary ~ 


tricycle. The weight was about two hundred weight, 
and the tires of the wheels about one and a half inches 
in width. The tires being of india-rubber no injury 
would be done to the surface of the road by working 
the machine on it. Held, by Lord Coleridge, C. J., 
Pollock, B., and Manisty, J., that the tricycle was a 
“locomotive ’’ within the definition in section 38 of the 
Highways and Locomotives (Amendment) Act, 1878 (41 
& 42 Vict., ch. 77), and was therefore subject to the 
rules and regulation for the use of locomotives on 
highways prescribed by sections 28 and 29 of that act, 
by the Locomotive Act, 1861 (24 & 25 Vict., ch. 70). sec- 
tion 12, and the Locomotive Act, 1865 (28 & 29 Vict., 
ch. 83), sections 3, 4,7. In Taylor v. Goodwin, L. R., 
4Q. B. D. 228, a bicycle was held to be a carriage, 
under a statute forbidding furious driving a carriage 
on the highway, and in Williams v. Ellis, L. R., 5 Q. B. 
D. 175, it was held not to be a carriage under a turn- 
pike act imposing toll upon every horse, mule or other 
beast drawing any coach, sociable, chariot, berlin, etc. 
Q. B. Div., July 4, 1881. Parkins v. Priest. Opinion 
by Lord Coleridge, C. J., L. R., 7 Q. B. D. 313. 


INSURANCE—MARINE POLICY—REISSUANCE—POLICY 
ATTACHING—VOYAGE ENDED WHEN POLICY EFFECTED 
—RISK—ACTION FOR PREMIUM.—The defendant, who 
had insured a cargo by a certain vessel lost or not lost 
for a certain voyage, believing such vessel to be over- 
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due, effected a policy of reinsurance with the plaintiff 
on the same cargo and risk. Before effecting the 
policy of reinsurance, the vessel and cargo had in fact 
arrived safely at the port of destination; but this was 
not known to either the plaintiff or defendant at the 
time the policy was effected. Held, that the policy 
had attached, and that therefore the plaintiff was enti- 
tled to the premium at which it had been effected. 
Ct. of Appeal, April 1, 1881. Bradford vy. Symondson. 
Opinions by Brett and Bramwell, L. JJ.,7 Q. B. D. 


—_——_.—______ 


RULES OF THE SUPREME COURT OF THE 
UNITED STATES. 


OcToBER TERM, 1881. 
Rte 32. 


Writs of Error and Appeals under Section 5, of the Act 
of March 3, 1875. 


1. Writs of error and citations under section 5, of 
the act of March 3, 1875, “‘to determine the jurisdic- 
tion of the Circuit Courts of the United States, and to 
regulate the removal of causes from the State courts, 
and for other purposes,”’ for the review of orders of 
the Circuit Courts dismissing suits, or remanding 
suits to the State court, must be made returnable 
within thirty days after date, and be served before the 
return day. 

2. In all cases where a writ of error or appeal is 
brought to this court under the provisions of such act, 
it shall be the duty of the plaintiff in error or the ap- 
pellant to docket the cause and file the record in this 
court within thirty-six days after the date of the writ, 
or the taking of the appeal, if there shall be a term of 
the court pending at that time, and if not,then during 
the first six days of the next term. If default be made 
in this particular, proceedings to docket and dismiss 
may be had as in other cases. 

3. As soon as such a case is docketed the record shall 
be printed, unless the parties stipulate to the con- 
trary, and file their stipulation with the clerk. 

4. All such cases will be advanced on motion, and 
heard under therules applicable to motions to dis- 
miss. 

5. When a writ of error or appeal has already been 
brought, or may hereafter be brought before this 
rule takes effect, the defendant in error or the appellee 
may docket the cause and file the record without 
waiting for the return day, and move under this 
rule. 

6. In all cases where a period of thirty days is in- 
cluded in the times fixed by this rule, it shall be ex- 
tended to sixty days in writs of error and appeals from 
California, Oregon and Nevada. 

7. This rule shall take effect from and after the first 
day of May next. 


Equity Rue #4. 


Every bill brought by one or more stockholders in a 
corporation, against the corporation and other parties, 
founded on rights which may properly be asserted by 
the corporation, must be verified by oath, and must 
contain an allegation that the plaintiff was a share- 
holder at the time of the transaction of which he com- 
plains, or that his share had devolved on him since, by 
operation of law, and that the suit is nota collusive 
one to confer on a court of the United States jurisdic- 
tion of a case of which it would not otherwise have 
cognizance. It must also set forth with particularity 
the efforts of the plaintiff to secure such action as he 
desires on the part of the managing directors or trus- 
tees, and if necessary, of the shareholders, and the 
causes of his failure to obtain such action. 





—_ 


NEW BOOKS AND NEW EDITIONS, 


25TH Hun’s SUPREME CouRT REPORTS. 


HIS volume is full of interesting cases. We parti. 
cularly note: Kain v. Smith, p. 146—the duty of 
the master to furnish suitable and safe machinery, and 
keep it in repair, is not satisfied where a defect is 
attributable to the negligence of a co-servant. Cun. 
ningham v. Bay State Shoe and Leather Co., p. 210, the 
relation of master and servant does not exist between 
a convict and one who contracts with the county for 
his services. Smith v. Sixbury, p. 232, ‘* Magnetic 
Balm ” is a good trade-mark. Coleman v. Bury, p, 
239, as against a husband’s creditor, his agreement to 
pay his wife for services to his mother in his house- 
hold, is fraudulent and void. Smilie v. Quinn, p. 
332, as against her creditors, a wife’s assignment, of a 
policy procured by her husband on his life in her 
favor, in trust for her children, is valid. American 
Grocer v. Grocer Publishing Co., p. 398, one who pub- 
lishes a newspaper called ‘“‘ American Grocer,” may 
restrain another from publishing a similar newspaper 
in the same vicinity called ‘The Grocer.’ Schlichting 
v. Wintgen, p. 626, in an action by an administrator for 
the wrongful killing of his intestate, it is no defense 
that the deceased, in his life, recovered damages from 
the defendant for the same wrongful act. Edwards y, 
N. Y. & Harlem R. Co., p. 634, no action lies for in- 
juries sustained by the falling, at a pedestrian match, 
of a gallery originally carefully built for a masquerade 
ball, but broken down by the boisterous conduct of 
other spectators. Some other cases in the volume have 
been particularly commented on before in _ these 
columns. 


9tH BRADWELL’S REPORTS. 


This issue of the reports of the Illinois appellate 
courts is unusually interesting. The cases generally 
are important and well decided. To some of them 
possessing humorous characteristics, we have referred 
in another column. The reporter's work is well done, 
and the volume is handsomely printed by the Chicago 
Legal News Co. 





CORRESPONDENCE. 


MEMORANDUM OF CONTRACT. 


Editor of the Albuny Law Journal: 

Ip your issue of January 28, at page 63, you dissent 
from the decision rendered in the recent case of Cave 
v. Hastings, upon the ground that the letter of the de- 
fendant could not be available to form acontract which 
had never been “legally formed.’’ But I believe, 
upon a more careful examination, you must acknow- 
ledge the decision as rendered to be according to 
justice and sound in principle. On the first of Decem- 
ber, the plaintiff and defendant entered into an agree- 
ment, which, as fully coutemplated by both, was “‘ not 
to be performed within the space of one year from the 
making thereof.’”’ At the time of entering into the 
agreement, the plaintiff did and the defendant did not 
sign a memorandum containing the terms of the agree- 
ment as required by the statute of frauds. About two 
months afterthe making of the agreement, the de- 
fendant wrote aletter to the plaintiff, in which letter 
he referred to the agreement as “ our arrangement for 
the hire of your carriage,”’ and this letter, the court 
held, was sufficiently connected with the original 
agreement, to supply the defendant’s signature to the 
original, and thus enable the plaintiff to charge him. 
Was there then a contract “‘ legally formed ’’ between 
the parties on the first of December? Independent of 
the form required by the statute of frauds in cases of 
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this kind, Ido not think it can be doubted that this 
wasa perfectly valid agreement. All the requisites of 
a perfectly valid agreement were present; only the 
evidence of the agreement, required by the statute, as 
evidence, to charge the defendant alone, was absent. 
But the form required does not go to the existence of 
the contract. The contract exists all the same, even if 
the form be absent. The form does not give efficacy 
tothe contract, but is simply evidence of the terms. 
The statute does not in anywise affect the formation 
of the contract, but only the remedy in case of breach. 
The fact that the defendant did not sign the original 
agreement, did not make it void, but simply rendered 
it unenforceable by the plaintiff in an action against 
the defendant until such time as he should sign, and 
was therefore voidable only and available for some 
purposes. As if A. should do all he is bound to do 
under a contract with B., equity will consider such 
part performance as taking the contract out of the 
statute, and compel specific performance of the residue 
in proper cases. Previously and upto the time then 
that the defendant wrote the letter to the plaintiff, 
there was a perfectly valid agreement in existence, 
enforceable against the plaintiff, but by reason of the 
statute requiring the signature of ‘‘the party to be 
charged,’ the plaintiff was precluded from enforcing 
his right against the defendant by action. The effect 
of the absence uf the form required by the statute in 
certain contracts is simply that ‘‘no action can be 
brought ’’ until the omission is supplied, and the 
statute will be satisfied if the omission is supplied at 
any time between the making of the contract and the 
bringing of the action. Anson on Contracts, 49. Did 
the letter of the defendant supply the omission in the 
original agreement,—not as to terms, for these were 
complete in the original agreement signed by the 
plaintiff—of his signature? “It was decided in the 
time of Lord Hardwicke, that a substantial signing of 
the agreement was sufficient,although it was not literal 
and formal. Hence if a letter alluding to and ac- 
knowledging the agreement is signed, this is suffi- 
cient.”” 3 Pars. on Cont. 3. The defendant in his letter 
signed by him, refers to ‘‘ our arrangement for the hire 
of your carriage ’’ and “‘ my monthly payments.’’ They 
had but this one arrangement with each other, and 
with this fact established, the letter becomes a most 
explicit allusion to and acknowledgment of the original 
agreement, and I believe abundantly sufficient to sup- 
ply the omission simply of his signature, whereby he 
could be charged for breach equally with the plaintiff. 
It is suggestive at this point to consider the purpose for 
which the statute was enacted. It is entitled, ‘‘ An 
Act for the Prevention of Fraud and Perjuries;’’ 
although Iam aware of the fact that though a techni- 
cal application of its provisions in many cases by courts 
of law, it is too oftgn made the emissary of ‘“ fraud.’’ 
The construction put upon the defendant’s letter was 
in perfect harmony with both the letter and spirit of 
the statute. The plaintiff—without doubt the more 
ignorant of the parties—stood charged by reason of his 
signature, made, it is reasonable to presume, at the re- 
quest ot the defendant, who had failed to sign. The 
agreement was freely and fairly entered into as to the 
plaintiff, and if it so happened—whether designedly or 
not—that the defendant could escape having the lia- 
bility enforced against him by action through a tech- 
nical application of the provisions of the statute in his 
favor, was it not permissible and the soundest justice 
for the court to construe a letter in which the defend- 
antclearly acknowledges himself as a party to the ori- 
ginal agreement, as sufficient to supply his signature,in 
which particular (for evidence only) the original agree- 
ment was alone deficient? I think so. 
Very truly yours, 


EDWARD EARLE. 
New York, Feb., 1882. 








INNKEEPER V. GUEST. 


Editor of the Albany Law Journal: 

Has an innkeeper a lien onthe baggage of his guest 
who made an agreement as to the price to be paid by 
him by the week, and can the innkeeper successfully 
defend an action brought for the conversion of such 
baggage, if he has by accident omitted to post a notice 
in the bed-room occupied by the guest, as required by 
the laws of 1867, chapter 677, as amended by the laws of 
1871, chapter 802, though he had posted such notices 
in the office and other bed-rooms, and the rates were 
printed on the top of each page of the register in which 
the guest signed his name ? A SUBSCRIBER. 


CONSTRUCTION OF A WILL. 


Editor of the Albany Law Journal: 

May I trespass on your valuable time with the two 
following queries. 1st. Would a will, duly executed, 
reading in substance as follows, be valid in this State: 
“T do give and bequeath unto A., for,during and until 
the full end and term of his natural life, all my estate 
of every name and nature, both real and personal of 
which I may die seized, and in case the said A. shall 
survive C. & D., or either of them, then he shall take 
the remainder of said estate absolutely to himself and 
his heirs forever. Butin case he shall die before said 
Cc. & D., or either of them, then the said remainder 
shall rest in them absolutely as joint tenants, and the 
survivor of them and his heirs, forever.” 

2d. Would a clause declaring the will to be of no 
force provided the testator should reach a certain age 
be valid, and would such a will be valid as to that 
much, if the testator should die before the limited age? 

A READER. 


IMPRISONMENT FOR Costs. 


Editor of the Albany Law Journal: 


It is elementary, but nevertheless often lost sight of, 
that the value of a precedent or judicial decision con- 
sists in the fact that the judge before whom the point 
is presented has the benefit of the researches of coun- 
sel pro and con, together with his own wisdom and 
reading, to reach the correct result. 

This being so, can that be considered a precedent, 
simply because it comes from a court, which is foreigr 
toa point before it and in the teeth of the decision? 
Is it proper that judges, in legal opinions, should 
recommend to the Legislature the passage or repeal of 
laws, the wisdom of which might be the subject of very 
serious discussion? 

It is highly creditable to the hearts and good nature 
of judges and juries to sympathise with oppression — 
as with others—but they have a capacity for persuasion 
and action in matters before them which others have 
not, and would it not be better to confine themselves 
simply to their sphere of duty, lest they commit error 
affecting others not represented ? 

In the case of Parker v. Spear (decided by Judge 
Arnoux, and reported in the Daily Register of Feb- 
ruary 25, 1882), the judge, after determining the case 
in favor of the right of imprisonment for costs, takes 
occasion to say that in his opinion the Legislature 
ought immediately to amend the Code so that no exe- 
cution against the body should issue for costs, and 
adds that the arguments against this have not, to his 
mind, even the merit of speciousness. They are, he 
says, ‘‘ simply the reiteration of old proverbs that those 
who take the sword should perish by the sword.” 

It might be a matter for extreme serious discussion, 
how far, at the present day, the abolition of imprison- 
ment for debt is beneficial; whether the collection by 
action of all, except unsecured debts, should not be 
abolished; whether the right to imprison at all, except 
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in criminal cases, should not be abolished. These are 


matters which belong to the representatives of the 
people to advocate or oppose, and very much could be 
said in the halls of the Legislature on both sides. If 
it were analyzed, would it not be found that much of 
our inconsiderate legislation has sprung from “surface 
views,’’ emanating from some particular, prominent 
person, derived by him from the apparent hardship of 
a particular case; losing sight of the great legal axiom 
that ‘‘ what is made for many should not be broken in 
upon for one?” 

If such an act as the one recommended should be 
passed, if you are sued in an action grounded in tort, 
unless you defend, your body is in danger. If you 
have no means, your counsel may be unwilling to aid 
you, unless he can feel secure at least in his costs; as 
it is, his security is the right to imprison your assail- 
ant. Ishe to escape, after seeking to imprison you, 
the payment of mere expenses (the insignificant costs) ? 
I confess I do not see the analogy. If the taker of the 
sword seeks to murder, he is to be punished. If merely 
to conquer in good faith, when conquered, though he 
is not to perish, he should be compelled to pay the 
expenses. 

What, let me ask, becomes of the poor woman, who 
being charged with unfaithfulness to her marriage 
vow, cut off (as is often the case) with a mere payment 
of money to defend; denied the right to testify for 
herself; if her counsel are admonished that, if with 
toil and labor, he succeeds in her defense, an “act”’ is 
to stand in the way of his collecting his costs and 
allowance. 

How many ordinary actions to-day have their origin 
in the fact that the torture of a wealthy defendant, 
the trouble, expense or loss of time he may be put to, 
will produce a compromise of a dishonest or unfounded 
claim, while defeat carries no risk whatever, but a 
mere addition to the uncollectible judgments, already 
against the plaintiff. How many people prey on the 
community, upon the knowledge that a mere judg- 
ment is all that can be got for the property dishonestly 
acquired ? 

It is not to be assumed that men are dishonest; that 
lawyers are overreaching; that the judges are not 
zealous in the cause of justice, or that the people and 
Legislature are unenlightened. 

Imprisonment for debt must be assumed to have been 
wisely abolished; the lawyer is the client himself, and 
equally protected, not only against that client’s adver- 
sary, but oftentimes the client himself,in the reward of 
his labor and its security. Every tyro knows the 
judiciary cannot make laws. Some ancient writers 
have approved it, and so the Legislature have made 
some, and many very bright ones, progressing with 
care in the improvement and advance of civilization. 

While it is open to all kind natures and good hearts, 
and commendable in them, to suggest and advocate 
the repeal of oppressive laws, is it not as well that they 
having the prominence, power and influence in such 
a direction,should at least approach such subjects with 
delicacy and care, lest the full consequences escape 
attention ? JUSTITIA. 


CONFLICTING RIGHTS OF TENANTS OF ONE BUILDING. 


Editor of the Albany Law Journal: 

I hare a question which I desire to submit to you 
and the readers of your journal. “A. rents an office 
situated on the second floor of a building in which are 
a number of offices, all of which open intoahall. B. 
rents a large audience-room used for public shows, etc., 
on the third floor of the same building, also a ticket 
office on the second floor, and adjacent to A.’s office — 
there being only about the distance of one foot between 
the glass door of A.’s office and the door of B.’s ticket 
office. A large crowd pressing around the door of the 





ee | 


ticket office (perhaps after tickets for ‘ Wilde, Oscar's’ 
lecture) break the glass door in A.’s office. As between 
A. and B. and the landlord, who is liable for the broken 
glass?”’ F. W. 


ASSUMPSIT WITHOUT SATISFACTION FOR TORTIOUs 
AcT. 


Editor of the Albany Law Journal: 

A. is the owner of a horse which B. converts to his 
own use and sells. A., instead of suing for the con- 
version, brings an action in assumpsit against B. to 
recover the price received for the horse by B. and 
recovers judgment therefor, but can obtain only part 
satisfaction. 

Query — Whether at common law, by such recovery 
against B., without full satisfaction, the title to the 
horse vests in B.’s vendee, i. e., whether at common 
law such a judgment against B. without full satisfae- 
tion is such an election of remedy and affirmance of 
the sale as to defeat an action against B.’s vendee. 

Iam aware that a judgment against B. for the con- 
version, if satisfied, would divest A. of all title in the 
horse, but I cannot find any thing on the above ques- 
tion. 


NEW YORK COURT OF APPEALS DECISIONS. 


7". following decisions were handed down, Tuesday, 

Feb. 28, 1882. 

Judgment affirmed— Walker v. The People; Leighton 
v. The People; Schnecker v. The People; Sindram v. 
The People. Judgment affirmed, with costs — Mur- 
phy v. The Boston & Albany Railroad Co.; Dill v. Wis- 
ner; Hogan v. Curtin; Delaney v. McCormick; Erwin 
v. The Neversink Steamboat Co. ; Durkin v. Sharp; Do- 
breeke vy. Sharp; Nolan v. Whitney; Holmes v. Wood; 
Church vy. Kidd; Sage v. Truslow; Phillips v. The 
Mayor of New York; Carpenter v. Soule; Tirnan v. 
Kinney. —— Judgment affirmed, with costs of all par- 
ties to be paid out of the estate — Smith v. Edwards. 
Order affirmed and judgment absolute for the re- 
spondent on stipulation with costs — DeForrest v. 
Jewett; Terhune v. The Mayor, etc., of New York.— 
Order of General Term affirmed and judgment abso- 
lute rendered for Kelly & Alexander on the stipulation 
with costs— The Rogers Locomotive Works v. Conner. 
— Judgment of the Supreme Court and decree of 
the surrogate reversed and petition dismissed, with 
costs to be paid by the respondent — Hurlburt v. Du- 
rant. —— Judgment reversed and new trial granted, 
costs to abide the event— Cuykendall v. Horning; 
Smith v. Hathorn; McKinney v. Collins. Judgment 
reversed, and judgment directed for the plaintiff upon 
the demurrer, with costs — Clarke v. Leupp; Craginv. 
Lovell. —— Order affirmed without costs — People ex 
rel. Thurman v. Ryan and ors., Assessors. Order 
affirmed with costs— Cary v. Massachusetts Paper Co. 
Appeal dismissed with costs—The Syracuse Savings 
Bank v. The Syracuse, Chenango & New York R. R. 
Co. —— Motion for reargument denied with $10 costs— 
In re Upson. —— Motion to put gause on calendar 
granted — Danolds v. State of New York. 
ana 
NOTES. 


























: Law Magazine and Review for February con- 

tains the following leading articles: Early Ger- 
man and English Land Laws, by Frederick Pollock; 
Preliminary Investigation of Crime, by John King- 
horn; Constitutions of the Old and New World; 
Italian:Foreign Minister on Extradition, by C. H. E. 
Carmichael. The writer on Constitutions gives a good 
deal of attention to the affairs of the United States, 
and dissents from Mr. Hurd’s doctrine of State 
suicide. He says: ‘‘To our mind, as States they 
seceded, and as States they returned.’”’ But the diffi- 
culty is that they did not return willingly, but were 
compelled back, and Mr. Hurd’s point is that having 
repudiated their State obligations, and not having vol- 
untarily assumed them again, they may be treated as 
territories. 














cussi 
fessi 
so m 
arriv 
two 
zled 
to tl 
kno’ 
a m¢ 
sayil 
thou 
essa 
Pers 
notl 
Occ! 
focu 
ing: 
ter1! 
cont 
not 
que 
ing 
to s 
bar, 
pro 
ate 
the 
me: 
law 
mo 
Th 
wh 
abl 
ple 
col 
est 
ex] 
Tea 
Th 
co! 
tal 
hu 
in 
th 
it 
as 
to 








ar’s’ 


On- 
the 


"is- 
vin 


Ww @ 











THE ALBANY 


LAW JOURNAL. 181 

















“The Albany Law Journal. 


ALBANY, Marcu 11, 1882. 

















CURRENT TOPICS. 





HE editor of the American Law Review devotes 
thirteen pages of the current number to a dis- 
cussion of ‘‘The Ethics of Compensation for Pro- 
fessional Services.” We naturally expected, where 
so much is said and so well said, to find the writer 
arriving at some definite conclusions. But after 
two perusals of his well-written paper we are puz- 
gled to ascertain what he thinks, and are inclined 
to the suspicion that he himself does not exactly 
know what to think. Whether intentional or not, 
amore exquisite example of the soundness of the 
saying that ‘‘language is designed to conceal 
thought,”’ was never afforded. The learned writer’s 
essay reminds us of those famous stone stairways at 
Persepolis — grand and imposing, but leading to 
nothing. He is vague, inconclusive and nebulous. 
Occasionally one thinks he sees a distinct point of 
focussed light shining through, such as the follow- 
ing: ‘‘We do not think that the prospect of en- 
tering such a practice” —7. e., of taking cases on 
contingent fees— ‘‘ would attract many able men, 
not to speak of men of high character.” ‘‘The 
question of contingent fees is— when to stop fish- 
ing for clients; and after you have the clients, when 
to stop fishing for facts.” ‘‘It is often right to 
bargain for contingent fees, but it may be, and 
probably would be, for many lawyers an unfortun- 
ate mistake to cultivate a practice of that sort in 
the ordinary affairs of common men of moderate 
means. The actual fact we suppose to be, that most 
lawyers, who depend upon practice for a living, do 
more or less contingent business, and do so rightly. 
The desirable position we imagine to be that in 
which one can afford the double luxury of being 
able to work at what he likes, for nothing if he 
pleases, and when he does charge, to charge and 
collect fees of a magnitude approaching his own 
estimate of the value of his services.” But these 
expressions are so modified and smothered that they 
really give no fair idea of the critic’s real opinion. 
The only things Mr. Grinnell seems to be perfectly 
confident about are these: If a lawyer does not 
take cases on contingent fees the practice never will 
hurt him, and some lawyers have taken some cases 
in this way and never been hurt. He also thinks 
that if the practice is laudable in any class of cases 
it is in cases against corporations. But he leaves us 
as far as ever from the solution of what he admits 
tobe the true inquiry: What is the natural and 
practical tendency of the habit of taking cases in 
this way? He regrets that Judge Countryman, in 
his recent pamphlet, did not discuss this point — 
“the turning-point of the discussion” —and_ that 
he did not reproduce ‘‘the letters of several distin- 
guished lawyers, which are referred to in the pre- 
face,” saying, very reasonably, ‘‘ we want the whole 
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of a controversy when we can get it.” As Judge 
Countryman left out these opinions of Mr. Justice 
Bradley, Judge Cooley, and Judge Dillon, we refer 
Mr. Grinnell to them as published in 24 Alb. Law 
Jour. 24. Here Mr. Grinnell can see how the con- 
tingent fee business is regarded by such men, who 
are generally representative of the profession, or if 
not, so much the worse for the profession. Mean- 
while we will put two test questions—not for the 
purpose of reopening a discussion which has per- 
haps already exhausted the patience of our readers, 
and certainly has exhausted the civility of one of 
the disputants— but to give our Boston friend a 
few plain hard facts to ponder on: First, does not 
the contingent fee business naturally and practically 
tend to the charging of exorbitant amounts for com- 
pensation ? and second, is there a lawyer in the 
country (with possibly one exception) who is not 
ashamed — or afraid —to have it known in public, 
or at least in court, that he is carrying on even a 
single case on such terms? Aside from the moral 
drift of such practice, there can be no question that 
contingent fees are generally exorbitant, frequently 
oppressive, and are affording to suitors and the pub- 
lic a reasonable ground for inveighing against the 
greed of the legal profession; and that every case 
carried on in this manner is considered by nearly 
every one of the best men in the profession as a 
skeleton in his closet which he is careful to conceal 
and loath to expose. 


Our countrymen will almost unanimously rejoice 
that the good and gracious Lady who nominally 
rules the British empire has escaped the hand of 
the assassin who recently attempted her life. There 
can hardly be even a Fenian who entertains such 
ill-will toward the Queen as to approve such wicked 
deeds. The event gives an opportunity for Ameri- 
cans to reciprocate the cordial good will and tender 
sympathy of the English, which were so precious to 


heartily and gratefully are they reciprocated. Hor- 
rible ag this event is, there is one gleam of dread- 
ful comfort shining through it —it shows our far-off 
brethren and ourselves that such deeds are not pe- 
culiar to any race or clime, and it affords a strong 
rebuke to that indecent London journal which re- 
cently pronounced Guiteau ‘‘a typical American.” 
As lawyers, if this man is put upon trial, we shall 
watch the proceedings with a curious interest to see 
if the British bench and bar can improve upon our 
dealing with Guiteau. : 


Speaking of ‘‘cranks,” the medical profession, 
or some of them at least, are apparently very de- 
sirous of having their throats cut by lunatics and 
drunkards. We have before us a pamphlet enti- 
tled ‘The Trance State in Inebriety; its medico- 
legal relations. By T. D. Crothers, M. D., superin- 
tendent Walnut Lodge, Hartford, Conn.; with an 
Introduction on the Nature and Character of the 
Trance State, by George M. Beard, M. D., New 





York city.” This is an interesting paper, reciting 


us in our late great trial and affliction, and most_ 
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a large number of well-authenticated instances 
where men, apparently in possession of their facul- 
ties, have ‘‘ automatically ” done queer things with- 
out knowing it, all because of having drunk alcohol 
to excess. As where an inebriate clergyman com- 
mitted a rape in the most extraordinary circum- 
stances and asserted that he had no memory of it. 
A middle-aged business man of excellent character 
assaulted an old woman. A lawyer of reputation 
planned the abduction of a lady he was going to 
marry; a man of standing and happy in-his domes- 
tic relations, married a notorious woman, although 
having a wife and large family. A teller of a bank, 
who was a secret inebriate, after a paroxysm of 
drinking, forged a note and put the money in his 
pocket, and next day was amazed to find the money. 
A rich brewer, after a periodical paroxysm of drink- 
ing, would alter his signatures on checks and refuse 
to pay drafts. A brewer would diminish his work- 
men’s wages fifty per cent, and sometimes a strike 
would follow. <A farmer killed a man entirely un- 
known to him and without any motive. A wealthy 
inebriate fired his own buildings, and when they 
were burned down offered a large reward for the 
incendiary. And the like. All these, things being 
done in the trance state, unconsciously, and to the 
great regret of the actors on waking up. Dr. 
Beard, in commenting on Dr. Crothers’ paper, ad- 
mits that he thinks that these men were not uncon- 
scious of what they did — ‘they knew what they 
were about, to a greater or less degree, just as we at 
this moment know what we are about, but not to 
the same degree or in the same way that we do; but 
the point in their cases is that they knew, but did 
not remember that they knew; the period is a blank 
in their lives —cut clean out of their minds, just as 
if they had never been.”” But this learned medical 
gentleman thinks that because they could not re- 
member what they knew they were doing, therefore 
they ought not to be punished! He says: ‘The 
fact to be made clear is simply this, that the nervous 
disease, inebriety (dipsomania) is, especially in this 
country, frequently the cause of these automatic 
acts, during which the subjects are more or less irre- 
sponsible; and they may commit crimes for which 
they ought not to be punished any more than the 
irresponsible insane of other classes.” In other 
words if a fellow gets himself drunk, and becomes 
entranced, and cuts Dr. Beard’s throat, knowing in 
some degree that he is cutting a throat to some ex- 
tent, but forgets all about it after his trance is over, 
Dr. Beard would not have him punished! What a 
fantastic world these doctors would make for us if 
they wielded the laws! It is bad enough to de- 
nominate delirium tremens, brought on by voluntary 
and habitual drunkenness, a disease, and to absolve 
the drinker from the consequences of his acts done 
while in that state. But this trance business out- 
Herods that doctrine. The trance doctrine was 
hinted at by Dr. Wright some time ago, and he 
thought that ‘‘such a mind, being incapaciated 
from forming a truly rational motive, cannot be held 
fully responsible.” See 24 Alb. Law Jour. 20. If 
any of these medical gentlemen really believe this 





stuff, let us set apart a territory for them — say 
Utah —and consign to it all habitual drunkards, 
especially those who have shown the slightest symp. 
toms of becoming entranced, and let them carry on 
their trance-actions, and let the doctors philoso. 
phize. Nobody outside will care much for the re- 
sult so long as the actors and the theorists are 
strictly kept within bounds. 


Then here is Dr. Sayre, of New York, who thinks 
that whenever a man commits a crime, and says, or 
his friends say, he was crazy, the doctors should 


first sit on his mind, and if they find that he was. 


insane or entranced, he should be put in the asylum; 
but if the contrary, why then the lawyers may try 
him. It is hardly worth while to point out to any- 
body but a medical man the absurdity of ths 
vagary. The fact of insanity at the time of the act 
can only be determined by the consideration of all 
the circumstances, and no physician is competent to 
educe these. If the doctors should find the man 
sane, then all the circumstances would have to be 
gone over again in court. If they should find him 
insane, then he is to be confined without legal jndg- 
ment that he did the act. The scheme is intolera- 
bly tedious, expensive, unsatisfactory, and unjust 
both to actor and public. One investigation should, 
as now, cover the whole field, and if the physicians 
can suggest any improvements on the present mode 
of conducting it, we shall be glad to hear from 
them; but at present they are talking much non- 
sense, 


Attorney-General Russell has given an opinion that 
a woman may be a school commissioner at common 
and under our statute law, Of the common law he says; 
‘*At common law a woman might fill any local office 
of an administrative character, the duties attached 
to which were of such a character that a woman was 
competent to perform them. 115 Mass. 602. The 
duties of a school commissioner relate to the educa- 
tion of the children and youth of the district for 
which such commissioner is elected. They consist 
of the general charge and superintendence of the 
schools, including among others the examination of 
the qualifications of teachers, and their licensing 
and employment, the selection of school books, ete., 
and generally the endeavoring to improve the meth- 
ods of education and advance the interests of com- 
mon schools under his supervision. These duties 
are in no respect of such a character that they can- 
not be well and efficiently performed by women, 
and indeed many of them are of such a class and 
are to be exercised in connection with children of 
such tender years that it may well be doubted if it 
would not be more proper to largely entrust their 
performance to woman.” THe then argues that our 
statutes do not prohibit it. The candidate must be 
ot age and a ‘‘citizen;” a woman is a “ citizen.” 
He distinguishes the right of suffrage as not inci- 
dent to citizenship. He is unquestionably right in 
this distinction upon authority; but on principle it 
is difficult to see why the right to hold office is 
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as 
—— 


more incident to citizenship than the right to vote 


for officers. He also urges that a school commis- 
sioner is a ‘‘ school officer,” within the act of 1880, 
as modified in 1881, allowing all without distinction 
of sex to vote for such officers. But he is of opin- 
jon that these acts do not confer upon the women 
the right to vote for school commissioners elected 
like county officers, who must be elected by the 
electors of the commissioner’s district. See 
“Woman as an office-holder and law-breaker,” 
ante, 104. In Illinois it has recently been held that 
a woman may be a master in chancery. Schuchardt 
y. People, 99 Ill. 501. 


——— ~~" 


NOTES OF CASES. 


N Jones v. Towne, 58 N. H. 462, it was held that 
| the right of a pew-holder is subordinate to the 
right of the society to repair or remodel the church, 
and upon making compensation, to remove or de- 
stroy the pew for the purpose of making needed 
alterations or repairs. The court said: ‘In Fisher 
y. Glover, 4 N. H. 180, the court, in discussing the 
question of the rights of pew-holders, say: ‘It is 
usual to grant to individuals the exclusive use of 
pews, and these grants give to those individuals 
certain rights which are to be protected. The 
rights thus acquired are however limited, and are, 
in our opinion, subject to the right of the society 
to have the meeting-house in such place as will best 
accommodate the whole. A reservation of: this 
right is implied in the grant of a pew in a house of 
public worship. The convenience of individuals 
must in such cases be subject to the general con- 
venience of the whole; and whoever purchases a 
pew, purchases it subject to this right of the so- 
ciety.’ The language of the court in this case, and 
the statement of the relative rights of the society 
and the pew-holders, apply equally to the right of 
the society to alter, or remodel, or to remove the 
church edifice, which was the question then under 
consideration. This declaration, that the rights of 
pew-holders, from the nature of the property, are 
subject to the superior rights of the society for cer- 
tain purposes, was made many years before the 
adoption of any statute in this State relating to the 
sale, alteration, or repairs of houses of public wor- 
ship. In Howe v. Stevens, 47 Vt. 262, it is said: ‘A 
pew-holder’s right is only a right to occupy his pew 
during public worship; and when the meeting- 
house is in such a ruinous condition that it cannot 
be and is not occupied for public worship, he can 
recover only nominal damages for injury to his 
pew.’ ‘Pew-holders, in the ordinary cases of meet- 
ing-houses or churches built by incorporations under 
the statute, have only a right of occupancy to their 
seats, subject to the superior right of the society 
owning the pew.’ Perrin v. Granger, 33 Vt. 101. 
‘Pew-holders have merely a qualified and usufructu- 
ary right in their pews, subject to the right of the 
religious society to remodel them, and to alter the 
internal structure of the building, or enlarge or re- 
Move it, or sell the edifice and rebuild elsewhere.’ 





Sohier v. Trinity Church, 109 Mass. 1. 





See also, 
Gay v. Baker, 17 id. 488; Daniel v. Wood, 1 Pick. 
102; Fassett v. First Parish in Boylston, 19 id. 361; 
3 Kent. Com. 533; Kimball v. Second Parish in Row- 
ley, 24 Pick. 347. Such is the common law of New 
Hampshire in relation to the pew-holder’s right. It 
is a qualified ownership, subject to the superior title 
included in the ownership of the house. The pew- 
holder cannot remove the pew, nor use it for any 
purpose except occupancy when the house is opened 
for use, and pew-tenancy is as accurate a designa- 
tion of his interest as pew-ownership.” See Kin- 
caid’s Appeal, 66 Penn. St. 411; 8. C., 5 Am. Rep. 
377, 


In Bates v. United States, 10 Fed. Rep. 92, it was 
held by Drummond, Circ. J., that the mailing of 
non-mailable matter to a person under a fictitious 
name, in answer to a decoy letter, is a criminal 
offense. The court said: ‘‘An objection was also 
taken because these various communications were 
sent through the mail in consequence of what are 
called ‘ decoy letters,’ addressed to the plaintiff in 
error. The fact was that a detective of the post- 
office department did send letters to the plaintiff in 
error under fictitious names, but he was requested 
to send the communications under fictitious names, 
and they were received by the detective under these 
various names. It was the case therefore where a 
person used another name to cause a communica- 
tion to be sent by the mail to him under that name, 
and such communications were accordingly so re- 
ceived. They were therefore communications sent 
to a real person under a fictitious name, and of 
course it was as much an offense against this statute 
for the plaintiff in error to cause non-mailable mat- 
ter to be deposited for mailing as though there had 
been no fiction in the case.” Mr. Wharton appends 
an interesting note on the subject of decoys. See 
Speiden v. State, 3 Tex. Ct. App. 156; S. C., 30 Am. 
Rep. 126, and note, 129. Also, ‘‘ Police officers in-— 
ducing the commission of crime,” 15 Ir. L. T. 583. 
The case also decided that the prisoner was guilty 
in sending pills intended to prevent conception, 
although they were really harmless. This accords 
with the familiar holding that one who with intent 
to produce abortion administers a harmless drug to 
a pregnant woman or a potent drug to one not preg- 
nant, is nevertheless guilty when the essence of the 
offense is the intent. State v. Fitegerald, 49 Towa, 
260; 8. C., 31 Am. Rep. 148, and note, 149. Mr. 
Wharton cites to this: Reg. v. St. George, 9 C. & P. 
483; Rex v. Lallement, 6 Cox’s C. C. 204; Reg. v. 
Cludway, 1 Den. C. C. 515; 2 C. & K. 907; Com. 
v. McDonald, 5 Cush. 365; O'Leary v. People, 4 Park. 
187; Slatterly v. People, 58 N. Y. 354, and other 
cases cited; Whart. Crim. Law (8th ed.), § 182. 
See particularly, Kunkle v. State, 32 Ind, 220; John- 
son v. State, 26 Ga. 611; Mullen v. State, 45 Ala. 43; 
S. C., 6 Am. Rep. 691; State v. Napper, 6 Nev. 451; 
State v. Utley, 82 N. C. 556; State v. Milsaps, id. 
549. The Federal Reporter, from which we take 
this case, frequently has good notes of late, 
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The New Hampshire Supreme Court have lately 
enforced an ante-nuptial agreement by a wife in 
favor of her husband. Stratton v. Stratton, 58 N. 
H. 473. The agreement was that if the wife should 
take a farm, on which she held a mortgage, and the 
husband would carry it on, she would contribute 
the products to the support of the family and her- 
self during marriage. This agreement was carried 
out for more than two years, and he made valuable 
improvements at his own expense. She then con- 
veyed the farm to a third in violation of his 
rights. The court said: ‘‘The disabilities and ex- 
tensive suspension of legal personality, imposed 
upon married women by the ancient common law, 
are so far removed by statute, and by change of 
customs and conditions of society from which com- 
mon law is largely derived, as to present no obsta- 
cle to the maintenance of this action by the plaintiff 
against his wife. Clough v. Russell, 55 N. H. 279. 
Her agreement was valid as a contract for a mar- 
riage settlement in his favor; and her conveyance 
to Ladd was a fraud upon that settlement. Under 
the former law, the husband, acquiring by marriage 
great and immediate rights in his wife’s property, 
was entitled to relief against her fraudulent ante- 
nuptial conveyance of property which she had rep- 
resented herself to him to be possessed of. 1 Story 
Eq., § 278. And for the purpose of this case, the 
legal capacities of the plaintiff and his wife being 
equal, her ante-nuptial promise, in consideration of 
marriage, is as binding as his, and equally enforcea- 
ble by process of law. Specific performance of her 
agreement for the use of her land may be enforced 
to prevent a fraud being practiced upon him by his 
wife’s inducing him to expend his money in valua- 
ble improvements on the faith of her agreement, 
and then depriving him of the benefit of them, 
and securing them or the proceeds of them for her- 
self.” 

icienlipstinamce 


DECOYS. 


HE subject of decoying into the commission of 

crime has recently been treated, by Mr. Whar- 

ton in a note, 10 Fed. Rep. 97; in a leading article, 

15 Irish L. T. 583; and in a note, 30 Am. Rep. 129. 

The substance of these researches may usefully be 
stated here. 

The laying of traps to detect criminals, although 
such detection involves the commission of a new or 
the repetition of an old offense, is not illegal. The 
commonest example of this is the putting of marked 
coin in a till from which a servant is suspected of 
pilfering. Reg. v. Williams, 1 C. & K. 195; Rex v. 
Headge, 2 Leach, 1033; Reg. v. Egginton, 2 B. & P. 
509; Rex v. Lawrence, 4 Cox’s C. C. 488; Reg. v. 
Johnson, C. & M. 218; Reg. v. Bannen, 1 C. & K. 
295; U. 8. v. Foye, 1 Curt. 364; Pigg v. State, 48 
Tex. 108. 

A purchase by one for the purpose of instituting 
a prosecution for the illegal sale is legal. A com- 
mon instance of this is the purchase of intoxicating 
liquors. So of purchase of libellous pamphlet. 
Rec v. Burdett, 4 B. & Ald. 95; Rex v. Wegener, 2 





Stark. 245; Brunswick v. Hanner, 14 Q. B. 185; 
Com. v. Blanding, 3 Pick. 304; State v. Avery, 4 
Conn. 268; Hazleton Coal Co. v. Megargel, 4 Bar. 
324; Swindle v. State, 2 Yerg. 581. 

So decoy letters are not illegal. 2. v. Young, 9 
C. & K. 466; R. v. Rathbone, C. & M. 220; Ry, 
Shepherd, 1 Dears. C. C. R. 606; RB. v. Gardner, { 
C. & K. 628; R. v. Williams, id. 195; R. v. Menee, 
1C. & M. 284; U.S. v. Cottingham, 2 Blatchf. 470; 
Bates v. U. 8.,10 Fed. Rep. 92; U.S. v. Bott, 11 
Blatchf. 346; U. S. v. Whittier, 5 Dill. 35. In the 
latter case, Dillon, J., said: ‘* Where persons are 
suspected of being engaged in the violation of 
criminal laws, or of intending to commit an offense, 
it is allowable to resort to detective measures to pro- 
cure evidence of such fact or intention. Many 
frauds upon the postal, revenue, and other laws are 
of such a secret nature that they can be effectually 
discovered in no other way.” Nor does the fact 
that a detective attends unlawful meetings for the 
purpose of afterward disclosing their secrets and 
becoming a witness against the wrong-doers make 
him an accomplice. Rex v. Bernard, 1 F. & F. 240; 
Rex v. Mullins, 3 Cox’s C. C. 526; Com. v. Downing, 
4 Gray, 29; Com. v. Wood, 11 id. 86; Com. v. Cohen, 
127 Mass. 282; Cumpbell v. Com., 84 Penn. St. 187; 
State v. McKean, 36 Iowa, 343; People v. Farrell, 30 
Cal. 316; People v. Barrie, 49 id. 342; Williams vy. 
State, 55 Ga, 391; Wright v. State, 7 Tex. Ct. App. 
574; 8. C., 32 Am. Rep. 599. Mr. Wharton says: 
‘*One of the most nefarious and infamous conspira- 
cies ever known in this country — that of the ‘ Molly 
Maguires,’ in 1876, to coerce by assassination the 
coal proprietors of the Pennsylvania anthracite re- 
gion—was exploded, and the chief perpetrators 
brought to justice by the sagacity and courage of a 
detective who attended the meetings of the con- 
spirators and thus became possessed not only of 
their plans for the future but of their exploits in 
the past. The fact is, there is no crime that is not 
committed under the influences of some sort of de- 
coy; and to acquit in all cases where the offender is 
incited to the crime by some instigation of this kind 
would leave few cases in which there could be a 
conviction.” 

But there is a difference between detecting and de- 
coying; between traps and invitations ; between con- 
trivances to expose and contrivances of participation 
by an owner. The decoy must not consent to the crime. 
So if the owner delivers property to the would-be 
thief, this is no larceny. In like manner the decoy 
must not himself commit any ingredient of the act 
which it is necessary for the criminal to commit in 
order to constitute the offense; as leaving the outer 
door open or opening it to admit the burglar. Dil 
lon, J., observed in U. S. v. Whittier, supra: ‘‘ There 
is a class of cases in respect of larceny and robbery 
in which it is held that where one person procures, 
or originally induces the commission of the act by 
another, the person who does the act cannot be con- 
victed of these particular crimes, although he sup- 
posed he was taking the property without the com 
sent or against the will of the owner. The reason 
is obvious, viz.: the taking in such cases is ndé 
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against the will ef the owner, which is the very 
essence of the offense, and hence no offense in the 
eye of the law has been committed. The offender 
may be as morally guilty as if the owner had not 
consented, but a necessary ingredient of legal guilt 
js wanting.” Citing Rex v. Egginton, 2 B. & P. 58; 
State v. Covington, 2 Bail. 569; Dodge v. Brittain, 
Meigs, 84, 86; Alexander v. Texas, 540; Rex v. Me- 
Daniel, Fost. 121. In the same case, Treat, J., con- 
curring, said: ‘‘The sense of indignation against 
such vocation or conduct should not permit a vio- 
lation by the courts of established rules of law, or 
an unlawful exercise of jurisdiction, nor the coun- 
tenance of unlawful contrivances to induce or 
manufacture crime.” ‘‘It must be conceded that 
contrivances to induce crime (the contriver confed- 
erating for the purpose with the criminal) are most 
rigidly scrutinized by the courts, even when the 
contrivances are lawful in themselves. But when 
the contrivances are of an unlawful character, should 
not courts be even more strict? * * * No court 
should, even to aid in detecting a supposed offender, 
lend its countenance to a violation of positive law 
or contrivances for inducing a person to commit a 
crime. Although a violation of law by one person, 
in order to detect an offender, will not excuse the 
latter or be available to him as a defense, yet resort 
to unlawful means is not to be encouraged. When 
the guilty intent to commit has been formed, any 
one may furnish opportunities or even lend assist- 
ance to the criminal, with the commendable purpose 
of exposing and punishing him. But no case has 
been found which goes beyond these views. There 
are legitimate means and jurisdictions where offenses 
can be tried and punished, and the public weal is 
best subserved where rigid adherence thereto is en- 
forced.” 

The following cases will illustrate what amounts 
to consent, confederacy, or unlawful means. Thus 
in Rex v. McDaniel, supra, where Salmon and others 
conspired to procure others to rob Salmon on the 
highway, in order that the conspirators might ob- 
tain a reward; the scheme carried out was held not 
to be robbery or larceny, becouse procured by Sal- 
mon. 

It was said, in Dodge v. Brittain, Meigs, 84: ‘*A 
man may direct a servant to appear to encourage the 
design of the thieves, and to lead them on till the 
offense is complete, so long as he did not induce 
the original intent, but only provided for its dis- 
covery after it was formed. * * * If a man is 
suspected of an intent to steal, and another to try 
him leaves his property in his way, which he takes, 
he is guilty of larceny. But it would not be the 
case if the master had directed the servant to de- 
liver the property to the thief, instead of directing 
him to furnish facilities for his arriving at the place 
where it was kept.” 

In Sanders v. State, September, 1879, the Supreme 
Court of Tennessee passed on a similar question. 
The prosecutor was informed that the defendants 
were coming to his smoke-house on a specified 
night to steal his meat, and he and others concealed 
themselves near by to watch; the smoke-house door 





was opened, and the house entered, when immedi- 
ately the parties on watch closed in and arrested one 
of the defendants in the smoke-house, and afterward 
the other. It was claimed that what was done was 
by consent of the prosecutor, in pursuance of a plot 
arranged between him and one Ellison. Held, that 
a charge that if the breaking of the house or the 
removal of the meat was the act of Ellison, and 
with the consent of the prosecutor, and the defend- 
ants only aided and abetted Ellison, they would not 
be guilty, but if the plan or plot was only to detect 
the crime, and not bring it about, the prisoners 
would be guilty, if in fact they feloniously broke 
and entered, or with a felonious intent, and without 
the owner’s consent, removed any part of the meat, 
was not error. A man may direct a servant to ap- 
pear to encourage the design of the thieves, and to 
lead them on till the offense is complete, so long as 
he did not induce the original intent, but only pro- 
vided for its discovery after it was formed. If a 
man is suspected of an intent to steal, and another, 
to try him, leaves property in his way, which he 
takes, he is guilty of larceny. But it would not be 
the case, if the master had directed the servant to 
deliver the property to the thief, instead of direct- 
ing him to furnish facilities for his arriving at the 
place where it was kept. 

In Kemp v. State, 11 Humph. 820, the prisoner 
arranged with a negro slave to steal him, and the 
negro informed his master, who told him to carry 
out the agreement. The prisoner was arrested in 
the act. Held, no larceny. Allen v. State, 40 Ala. 
344, was a similar case and holding, where the mas- 
ter furnished the servant, disclosing the plot, with 
keys to enter his office, and the entry was thus made 
by the servant and the prisoner together. 

So in Speiden v. State, 3 Tex. Ct. App. 156; S. 
C., 30 Am. Rep. 126, a banker, suspecting defend- 
ant of an intention of robbing his bank, employed 
detectives to act as decoys and induce him to enter 
the bank, and they participated apparently, them- 
selves breaking the door. Held, that there could be 
no conviction of burglary. 

So in Reg. v. Johnson, 1 C. & M. 123, it was held 
that where a door was opened by an employee of 
the owner of the house, acting under the orders of 
policemen in waiting, and therefore the accused en- 
tered through the door so opened, no burglary was 
committed, 

Rex v. Bigley, an Trish case, 1 Crawf. & Dix C. C. 
203. seems in confliet with the above. There per- 
sons intending to commit burglary knocked at the 
door of the house of one, who apprised of their 
purpose and prepared for them, himself opened the 
the door, and on their rushing in and locking it, 
seized and secured them. Held, burglary. Per- 
haps however this is sustainable on the ground of — 
constructive breaking, as in Johnston v. Common- 
wealth, 85 Penn. St. 54; 8. C., 27 Am. Rep. 622. 

But on the other hand there must be a clear con- 
sent or confederacy. Thus where a prosecution was 
founded on an act of the Legislature, imposing a 
penalty on any one who should deal or traffic with 
a slave without a written ticket or permit from the 
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owner, it was held that the offense was consum- 
mated, although the trading was done by the slave 
in pursuance of instructions of the owner, and in 
his presence, when the accused was ignorant of such 
instructions and presence. The reason is, that 
‘like Egginton’s case, 2 B. & P. 58, this is a con- 
trivance to detect the offender.” State v. Coving- 
ton, 2 Bail. 569. See also, Reg. v. Williams, 1C. & 
K. 195; Reg. v. Gardner, id. 628. 

In Johnson v. State, 3 Tex. Ct. App. 590, certain 
merchants had employed a detective to discover 
who had entered and robbed their store, and at 
their instance he consorted with the appellant and 
and one H., whom the merchants suspected to be 
the guilty parties, and who agreed with each other 
and with the detective to break into and rob the 
store. The merchants furnished the detective with 
a key to facilitate the entry, and were prepared to 
arrest the culprits when it was effected. Held, that 
the conspiracy was complete when the appellant and 
H. entered into the agreement, and therefore their 
amenability was not affected by the subsequent con- 
sent of the merchants and co-operation of the de- 
tective in the entry of the store, unless the mer- 
chants or the detective suggested the offense or 
originated the criminal intent or agreement. Dis- 
tinguishing Speiden v. State, supra. 

In State v. Jansen, 22 Kans. 498, a detective hav- 
ing disclosed to the police the place of an intended 
burglary, the proprietor of the building, upon the 
direction of the police, left the rear door, usually 
locked and barred, unfastened but closed, and in 
the night the defendant and the detective entered 
that door, the defendant lifting the latch and open- 
ing it, and were arrested by the police and the pro- 
prietor, who were lying in wait inside. Held, that 
a refusal to instruct that this was not burglary, and 
leaving it to the jury whether the proprietor con- 
sented, was not error. In this case the court ob- 
served: ‘The act of a detective may perhaps not 
be imputable to the defendant, as there is a want of 
a community of motive. The one has a criminal 
intent, while the other is seeking the discovery and 
punishment of crime. But where each of the overt 
acts going to make up the crime charged, is person- 
ally done by the defendant, and with criminal in- 
tent, his guilt is complete, no matter what motives 
may prompt or what acts be done by the party who 
is with and apparently assisting him. Counsel have 
cited and commented upon several cases in which 
detectives figured, and in which the defendants 
were adjudged guiltless of the crimes charged. 
But this feature distinguishes them, that some act 
essential to the crime charged was in fact done by 
the detective, and not by the defendant; and this 
act not being imputable to the defendant, the lat- 
ter’s guilt was not made out. Intent alone does not 
make crime. The intent and the act must combine; 
and all the elements of the act must exist and be 
imputable to the defendant.” 

Mr. Bishop says (1 Cr. Law, § 262): ‘If a man sus- 
pects that an offense is to be committed, and instead 
of taking precautions against it, sets a watch and 
detects and arrests the offenders, he does not thereby 


consent to their conduct, or furnish them any ex. 
cuse. And in general terms, exposing property, or 
neglecting to watch it, under the expectation that 
a thief will take it, or furnishing any other facili- 
ties to such or any other wrong-doer, is not a con- 
sent inlaw. A common case is where burglars, in- 
tending to break into a house and steal, tempt the 
occupant’s servant to assist them, and after com- 
municating the facts to his master, he is authorized 
to join them in appearance. For what the burglars 
personally do under such an arrangement they are 
by all opinions responsible; but the English doe- 
trine seems to be that if the servant opens the door 
while they enter, they are not guilty of a breaking. 
In principle probably they are not, if the servant is 
to be deemed the master’s agent, not theirs, in open- 
ing the door. But as they had requested him to 
join them, the better view would appear to be to 
consider him their agent in the breaking, and hold 
them responsible for it.” 

In Saunders v. People, 38 Mich. 218, a lawyer de- 
siring to steal some important papers from a court- 
room, asked the policemen in charge to leave the 
door unlocked, and the latter, after consulting 
with his superior officer, agreed to do this, and the 
deed was done. The court did not explicitly pass 
on the question whether this constituted burglary, 
but on the subject of decoying persons into crime, 
they made the following wise observations: ‘“ Where 
a person contemplating the commission of an offense 
approaches an officer of the law and asks his assist- 
ance, it would seem to be the duty of the latter, 
according to the plainest principles of duty and 
justice, to decline to render such assistance, and to 
take such steps as would be likely to prevent the 
commission of the offense, and tend to the eleva- 
tion and improvement of the would-be criminal, 
rather thdn to his farther debasement. Some courts 
have gone a great way in giving encouragement to 
detectives in some very questionable methods 
adopted by them to discover the guilt of criminals; 
but they have not yet gone so far, and I trust never 
will, as to lend aid and encouragement to officers 
who may, under a mistaken sense of duty, encour- 
age and assist parties to commit crime, in order that 
they may arrest and have them punished for so do- 
ing. The mere fact that the person contemplating 
the commission of a crime is supposed to be an old 
offender can be no excuse, much less a -justification 
for the course adopted and pursued in this case. If 
such were the fact, then the greater reason would 
seem to exist why he should not be actively assisted 
and encouraged in the commission of a new offense 
which could in no way lead to throw light upon his 
past iniquities, or aid in punishing him therefor, as 
the law does not contemplate or allow the convic- 
tion and punishment of parties on account of their 
general bad or criminal conduct, irrespective of 
their guilt or innocence of the particular offense 
charged and for which they are being tried. Hu- 
man nature is frail enough at best, and requires no 
encouragement in wrong-doing. If we cannot as- 
sist another and prevent him from violating the laws 





of the land, we at least should abstain from any ac- 
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tive efforts in the way of leading him into tempta- 
tion. Desire to commit crime and opportunities for 
the commission thereof would seem sufficiently gen- 
eral and numerous, and no special efforts would 
seem necessary in the way of encouragement or 
assistance in that direction.” ‘‘ Assuming that 
there is not in the record full evidence of such an 
invitation to enter the clerk’s office as would con- 
clusively show there was no breaking, the encourage- 
ment of criminals to induce them to commit crimes 
in order to get up a prosecution against them, is 
scandalous and reprehensible.” 

Decoys and detectives are undoubtedly unpopu- 
lar, but they are sometimes necessary, and the at- 
tempt to shut out such evidence, now being made 
in our Legislature, is to be deprecated. 

Jenssen 


CONSTRUCTIVE SELF-DEFENSE. 





B. may be killed by A. — 
I. To save A.’s life. 
Il. To save the life of A.’s wife, husband, child, 
parent, master or servant. 

III. To save the life of a stranger. 

IV. To save the life of A.’s brother, sister, or other 
collateral relative. 

Justification in the first and second cases, grows out 
of the right of self-defense; in the third, it rests upon 
the ground of public duty; but how is the killing jus- 
tified in the fourth instance ? 

It is not a little singular that a person should be 
allowed by law to defend the life of a servant upon a 
more liberal principle than that of a brother or sister, 
and yet this seems to be the settled doctrine. 

Homicide in self-defense takes place when a man, in 
defense of his person, habitation or property, kills 
another who manifestly intends and endeavors by vio- 
lence or surprise, to commit a forcible or attrocious 
felony upon either; and ‘‘under this excuse of self- 
defense, the principal civil and domestic relations are 
comprehended; therefore master and servant, parent 
and child, husband and wife, killing an assailant in the 
necessary defense of each, respectively, are excused, 
the act of the relation being construed the same as the 
act of the party himself.’’ 4 Bl. Com. 186; 1 Hale, P. 
C. 484. Neither brother nor sister is mentioned here, 
nor in any other statement of the doctrine that [ have 
seen, except a single instance to be noticed presently. 
But are we therefore to conclude that collateral rela- 
tions have no right of mutual assistance and protection, 
even in cases of imminent personal danger? 

This question will be now considered. 

It is said to be the duty of every citizen to prevent 
the commission of a felony actually occurring in his 
presence, by promptly arresting the offender; and if 
the felony be attempted with violence and with evi- 
dent and imminent peril to the life of another, the 
felon may be lawfully killed. And itis laid down by 
Hale, that ‘“‘if A., B. and C. be of a company and 
walking together in a field, C. assaults B. who flies, C. 
pursues him and is in danger to kill him, unless pres- 
ent help, A. thereupon kills C., in defense of the life 
of B., this occision of C. by A. is in nature se de- 
fendendo. But then it must appear that the imminent 
danger of the life of B. be apparent and evident. And 
the reason seems to be because every man is bound to 
use all possible means to prevent a felony as well as to 
take the felon.” 1 Hale P. C. 484. Therefore if A. 
may lawfully kill the assailant of his brother or sister, 
he is justified not upon the ground of the relationship, 
but because of the duty he owes to the public. 

But practically does it make any difference whether 


we refer the justification to either the one or the other 
of these two grounds? For if a parent or master may 
lawfully slay an assailant only in the necessary defense 
of a child or servant, how does the supposed privilege 
of relationship differ in effect from the duty which the 
law in such a case would impose upon the parent or 
master, if the person assaulted were not a child or 
servant? Woulda parent be justified in killing an- 
other to save the life of a child, under circumstances 
of less urgent peril, than would excuse such killing to 
save the life of a stranger? In all these cases, the dan- 
ger must be imminent and evident, whether the homi- 
cide be in self-defense or to prevent a felony, and if 
there be no such pressing and apparent danger, the 
killing would not be excusable. 

Still there is a marked diversity between the two 
classes of cases and it arises from the different princi- 
ples upon which they are founded. ‘It is laid down 
by writers on this subject,” says Mr. Davis, ‘that in 
those cases in which the party whose person or prop- 
erty is attacked, might himself justify homicide com- 
mitted in its defeuse, any person present may lawfully 
interpose to prevent the crime; and if death ensue, the 
party so interposing will be justified. No difference is 
said to exist in this respect between the authority of 
the person assaulted and those who come to his aid. 
The ground of justification however is not the same 
in the latter as in the former case. In the former case 
it is the natural right of self-defense; in the latter the 
alleged right and duty of all persons to prevent the 
felony about to be committed. And as the latter 
ground does not appear to be as well established as the 
former, nor entitled to as much indulgence, it is proper 
that it should be more cautiously acted upon.”’ Davis 
Cr. L. 71, 72. 

Let us now inquire what persons are included within 
the principle of constructive self-defense and thus en- 
titled to the greater indulgence, which Mr. Davis very 
properly claims for them. 

Hale, Blackstone and other writers, as we have seen, 
expressly mention master and servant, husband and 
wife, parent and child, but no others. Hale does in- 
deed intimate an extension of the principle to a per- 
son standing in the relation of a friend or even a 
companion, but he takes care to accompany the state- 
ment with a doubt. ‘ Therefore,” he says, “if B. and 
C. be at strife, A., a bystander, is to use all lawful 
means that he may, without hazard to himself, to part 
them, and the very relation of acquaintance and 
mutual society between A., B. and C.” (previously 
supposed to be together ina field) ‘“‘seems to excuse 
the fact of A., in the necessary safeguard of the life 
of B., from the crime of simple homicide, tamen 
quere.”” 

Mr. Bishop states the law as follows: ‘The general 
doctrine here is that whatever one may do for himself 
he may do for another. The common case indeed is 
when a father, son, brother, husband, servant, or the 
like, protects by the stronger arm the feebler.” 2 
Bish. Cr. L. 877 (6th ed.) 

Isa brother included? I have examined every au- 
thority cited by the learned author and not one of 
them sustains him on this point. 

In Rex v. Bourne, 5 C. & P. 120, the defendant was 
fighting with his brother, and stabbed Lightfoot who 
interposed to stop the combat. Mr. Bishop was evi- 
dently misled by a too hurried glance at the syllabus 
in this case. 

Stoneman’s case, 25 Gratt. 877, did not present the 
question. Judge Staples said: ‘* The excuse given by 
the prisoner for the homicide is that the deceased had 
threatened to kill members of the family and burn the 
house and the prisoner feared he was there for that 
purpose. * * * At the time of the shooting the 
deceased was sitting quietly in the bushes, unarmed, 





unresisting, not only making no attack or demonstra- 
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tion of a hostile character, but so situated as to be 
incapable of making it had he desired.” 

Pond v. The People, 8 Mich. 150, was a homicide in 
defense of one’s self and his servant. The court said: 
“The only variety of excusable homicide (as contra- 
distinguished from justifiable homicide at common 
law) which we need advert to, is that which is tech- 
nically termed homicide se aut sua defendendo, and 
which embraces the defense of one’s own life or that 
of his family or dependents within those relations, 
where the law permits the defense of the others as of 
one’s self. * * * A man may defend his family, his 
servants or his master whenever he may defend him- 
self. How much further this mutual right extends it 
is unnecessary in this case to consider. 4 Bl. Com. 184.” 

Staten v. The State, 30 Miss. 619, was a killing in de- 
fense of a wife, and the statute of Mississippi expressly 
limited the principle to husband and wife, parent and 
child, master and servant. 

United States v. Wiltberger, 3 Wash. C. C. 515, was 
strictly a case of self-defense. Washington, J., said: 
“‘ As to this the law is that a man may oppose force to 
force in defense of his person, his family or property, 
against one who manifestly endeavors by surprise or 
violence to commit a felony, as murder, robbery or the 
like.” 

In Sharp v. The State, 19 Ohio, 379, a father wantonly 
made an assault on another, and the son, coming to the 
aid of the father, was held, under the circumstances, 
not to be justified on the ground of the relationship. 

In Patten v. The People, 18 Mich. 314, the accused 
was living with his parents and killed one of a number 
of rioters who had assembled about the dwelling, and 
were so acting, it was claimed, as to endanger the life 
of the mother who was in delicate health. 

In Parker v. The State, 31 Tex. 132, the prisoner, a 
negro, shot Green for beating a woman with whom 
Parker was living in a state of illicit cohabitation. 

Dupree v. The State, 33 Ala. 380, was a case of alleged 
self-defense, and the homicide was sought to be justi- 
fied upon the ground of threats against the prisoner. 

In Bristow’s case, 15 Gratt. 624, the accused inflicted 
a mortal wound on the deceased, who was engaged at 
the time in a fight with Bristow’s father, and a con- 
viction was sustained by reason of evidence which 
showed malice in the son. 

In Rex v. Harrington, 10 Cox, C. C. 370, a father in- 
flicted a fatal blow on the husband of his daughter, on 
seeing her violently beaten by him. 

It thus appears that Mr. Bishop is mistaken, if he 
has no other foundation for the statement under con- 
sideration than the authorities here presented; and 
doubtless no such authority can be produced. The 
indulgence of the law in allowing the doctrine of con- 
structive self-defense is a concession to the infirmity, 
or rather to the strength of human feelings, and is 
wisely limited, with one exception, to those relation- 
ships which constitute the closest ties of mutual duty 
and affection. A line must be drawn somewhere, 
though a brother be excluded and a servant admitted. 
For if a brother might claim this privilege, so might 
any other collateral relative, and then an intimate 
friend, and then a bare acquaintance or a casual com- 
panion, and the consequence would be that what was 
intended primarily for indulgence would too often 
become license and the violence of unrestrained pas- 
sion would be invoked to palliate what forbearance and 
self-control, with little effort, might avoid. 

What the law prescribes however is one thing; what 
a verdict will be, is quite another; and therefore it 
may very reasonably be hoped that a jury would find 
out some way by which a person on trial for slaying 
the murderous assailant of his brother, would get the 
benefit of all the indulgence that could be afforded by 
the doctrine of constructive self-defense. 

Sam’. D. DAVIEs. 


CONSTRUCTION OF STATUTE EXEMPTING 
FROM TAXATION. , 
SUPREME COURT OF THE UNITED STATES, JAN- 
UARY 9, 1882. 


BANK OF COMMERCE VY. STATE OF TENNESSEE. 


The charter of a bank created by the State of Tennessee, pro. 
vided that it might purchase and hold a lot of ground for 
use as a place of business, and at pleasure sell the same 
and might hold such real or personal property as might be 
conveyed to it to secure debts due it, and might sell the 
same. The charter also provided that the bank should 
pay to the State an annual tax of one half of one per cent 
on each share of capital stock, which should be in lieu of 
all other taxes. Held, that the exemptions from taxation 
could not be extended to real estate held by the bank be- 
yond its actual wants in carrying out the purposes of itg 
corporation, and that real estate purchased by it at sales, 
under trust deeds given it to recover debts, was taxable by 
the State. 

Statutes imposing restrictions upon the taxing power of a 
State, except so far as they tend to secure uniformity and 
equality of assessment, are to be strictly construed, 


[* error to the Supreme Court of the State of Tennes- 
see. Sufficient facts appear in the opinion. 


Fretp, J. The plaintiff in this case is a corporation 
created in 1856 by the Legislature of Tennessee, to en- 
gage in the business of discounting notes, buying and 
selling stock, dealing in exchange and gold and silver 
bullion, and receiving moneys on deposit. Its charter 
provides that it ‘‘may purchase and hold a lot of 
ground for the use of the institution asa place of busi- 
ness, and at pleasure sell and exchange the same, and 
may hold such real or personal property and estate as 
may be conveyed to it to secure debts due the institu- 
tion, and may sell and convey the same.’’ The charter 
also declares that the institution “shall pay to the 
State an annual tax of one-half of one percent. on 
each share of capital stock, which shall be in lieu of all 
other taxes.” 

Previous to 1879 the bank purchased with a portion 
of its capital stock alot of ground in the city of Mem- 
phis, with the improvements thereon, as a place of 
business, and has held the same ever since. The im- 
provements consist of a three-story brick building, 
but the bank only uses the first floor for its business 
and leases out the cellar and the second and third 
stories to other parties for a’money rent. 

On the first of January, 1880, the bank was, and 
ever since has been, the owner of three other lots in 
the city of Memphis. It had previously made loans to 
different parties and taken, as security for their pay- 
ment, adeed of the lots executed toa trustee. The 
loans not being paid, the lots were suld under the deed 
and purchased by thebank. The purchase was made 
solely to secure a part of the debt; and the bank now 
holds the lots for sale, and will sell them when practic- 
able to restore to its legitimate business so much of its 
capital as is invested in them. 

In March, 1875, the Legislature of the State passed 
an act defining what property was exempt from tax- 
ation by the Constitution, what the Legislature had 
the power to exempt and did exempt, and what was 
taxable; and declaring that all other property should 
be assessed and taxed. In the listof property desig- 
nated as exempt from taxation, that held by the Bank 
of Commerce was not mentioned, and the act re- 
pealed all inconsistent laws. 

Under this act, the lot of ground in the city of 
Memphis, purchased by the plaintiff, with the building 
upon it, and used as a place of business, was assessed 
and taxed, in the years 1879, 1880, and 1881, for State 
and county purposes. The three lots were also taxed 
in a like manner for the years 1880 and 1881. The 
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taxes were paid under protest and the bank com- 
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menced the present suit to recover back the money. It 
appears to have been treated in the State court as a 
suit in equity, and the chancellor sustained a de- 
murrer to the bill and dismissed the suit. The Su- 
preme Court of the State reversed the decree in part, 
holding that the bank was not liable for the taxes on 
so much of the lot and building as was used for its 
business, but was liable for the taxes on the remainder 
and the three lots. From this latter decree the case is 
prought to this court by the bank, claiming exemption 
of the entire property from taxation under its charter. 

That statutes imposing restrictions upon the taxing 

wer of a State, except so far as they tend to secure 
uniformity and equality of assessment, are to be 
strictly construed, is a familiar rule. Against the 
power nothing is to be taken by inference and pre- 
sumption. Where a doubt arises as to the existence of 
the restriction, it isto be decided in favor of the State. 
The restriction here, consisting in the declaration that 
aspecific tax on each share of the capital stock shall be 
in lieu of all other taxes, is accompanied with author- 
ity to purchase certain real property, ‘for the use of 
the institution as a place of business.’? The bank had 
no express authority to invest its capital in real pro- 
perty not required forthat use. And it is to be pre- 
sumed that the exemption from other than the desig- 
nated tax was in consideration that the capital would 
be employed for its legitimate purposes. It certainly 
would not be pretended that the corporation by turn- 
ing its whole capital into real property and engaging in 
real estate business, could then,by force of the charter, 
escape liability to taxation for it under the general 
laws. Butif the exemption could not be carried to 
that extent, it is difficult to fix any limit to the amount 
of real property which it may hold thus exempt, unless 
we take that prescribed by the charter. In our judg- 
ment, the limited exemption cannot be extended to 
property used beyond the actual wants of the corpora- 
tion in carrying out the purposes of its creation. As 
well observed by the Supreme Court of the State, the 
contract of exemption, beyond the extent prescribed, 
ceased when taxable property was held forany other 
purpose. 

It is true that the capital stock of a corporation may 
in a general sense be said to be all the property in 
which the capital is invested, so that an exemption of 
the capital stock, without other words of limitation, 
may operate to exempt all the property of the corpora- 
tion. Railroad Companies v. Gaines, 97 U. S. 707. But 
where the purposes for which a corporation may hold 
property is specified in connection with the exemption, 
the limitation of taxation designated must be held to 
apply only to property acquired for such purposes. 
This we consider to be the general doctrine established 
by the numerous cases cited by counsel. The case of 
State v. Commissioners of Mansfield, decided by the 
Supreme Court of New Jersey, is a leading one. There 
it appeared that the charter of the Camden and Amboy 
Railroad and Transportation Company, after reserving 
certain imposts, declared that ‘‘ no other tax or impost 
shall be levied or assessed upon the said company.” 
The charter conferred upon the company the general 
power to purchase, receive, and hold real and personal 
estate; and it had acquired certain houses and lots in 
the township of Mansfield, which it let to its workmen 
and employees. These houses and lots having been 
assessed for taxes by the authorities of the town, the 
corporation sued out a writ of certiorari to revise their 
action, claiming that houses and lots were exempt 
under the provisions of the charter stated. The court 
in deciding the case, said that the general power of 
purchasing, receiving and holding real and personal 
estate could only be exercised to effect the purpose for 
which it was conferred by the government; that the 
power to construct a railroad and establish transporta- 
tion lines upon it necessarily included the essential 








appendages required to complete and maintain such a 
work and carry on such a_business, such as suitable 
depots, car-houses, water-tanks, houses for switch and 
bridge tenders, and coal and wood yards for the fuel 
used in the locomotives; that these were within a fair 
construction of the exempting clause, because they 
were necessary and indispensable to the operations of 
the company and to the accomplishment of the objects 
of their charter, but that there must be a limit some- 
where to the incidental power of the company to 
enlarge its operations and extend its property without 
taxation under the exempting clause, and the court 
concluded that the limitation must be fixed where the 
necessity ends and mere convenience begins; that the 
necessary appendages of a railroad and transportation 
company were one thing, and that those appendages 
which might be convenient means of increasing the 
advantages and profits of the company were another 
thing; that it might be advantageous for the company 
to purchase land and erect houses for their employees, 
and establish factories for making their own rails, 
engines and cars, and even to purchase coal mines and 
supply itself with fuel, but these are not among the 
necessary appendages of the company; and that the 
Legislature, in exempting the company from all other 
taxes except those mentioned, only intended to in- 
ciude so much property as was necessary and essential 
to arailroad and transportation business such as the 
corporation was created to construct and carry on. 
The court therefore sustained the validity of the taxes 
on the houses and lots in question. Numerous other 
cases to the same purport might be cited. State v. 
Newark, 1 Dutcher, 315-317; Vermont Central R. Co. 
v. Burlington, 2 Williams, 198; Railroad v. Berks 
County, 6 Barr, 70; Inhabitants of Worcester v. West- 
ern R. Co., 4 Metc. 564. The doctrine declared in them 
that the exemption in cases like the one in the charter 
before us, extends only to the property necessary for 
the business of the company, is founded in the wisest 
reasons of public policy. It would lead to infinite 
mischief if a corporation, simply by investing its funds 
in property not required for the purposes of its crea- 
tion, could extend its immunity from taxation, and 
thus escape the common burden of government. 

As to the property which was purchased by the bank 
upon the sale under the trust deed, there is less reason 
to contend for its exemption from taxation. The ex- 
press authority conferred upon the corporation to hold 
real property, except that acquired for the use of the 
institution as a place of business, was limited to such 
as might be taken as security for debts; while held for 
that purpose it was subject to taxation as the property 
of the debtors. Its liability in this respect to bear its 
proportion of the common burden of government, was 
not lessened because the bank, deeming it might be 
more readily disposed of if freed from the debtor’s 
right of redemption, thought proper to purchase in 


the title. 
Judgment affirmed. 
waenesoesspitietinmaataiias 
BRIBERY AT MUNICIPAL ELECTION. 
MAINE SUPREME JUDICIAL COURT, MARCH TERM, 
1881. 
STATE OF MAINE v. JACKSON. 


Bribery at a municipal election is a misdemeanor at common 
law. 
An offer of money to an elector to induce him to vote at a 
municipal election is a criminal offense. 
NDICTMENT against Charles A. Jackson for brib- 
ery. The opinion states the case. 
Linsey, J. This is an indictment against the de- 
fendant for uniawfully and willfully attempting to in- 
fluence a qualified voter to give in his ballot at a muni- 
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cipal election in the city of Rockland, by offering and 
paying him money therefor. 

The offense charged is not within R. S., ch. 4, § 67. Is 
bribery at a municipal election a misdemeanor at com- 
mon law in this State? It is claimed by the learned 
counsel for the defendant, that it is not recognized as 
such in this country. Wethink itis. It was an of- 
fense at common law in England. 1 Russell on Crimes 
154. Plympton’s case, 2 Ld. Raym, 1377. Rex v. Pitt, 
3 Burr, 1328. 

The common law of England, upon the subject of 
bribery, fraud and corruption at elections, is generally 
adopted as the common law of this country. Com- 
monwealth vy. Silsbee, 9 Mass. 417; Commonwealth v. 
Howey, 10 id. 385; 1 Bish, Crim. Law, 355; Welsh v. 
People, 65 Ill. 58; State v. Purdy, 36 Wis. 224; State v. 
Collier, 72 Mo. 13; People v. Thornton, (N. Y. Sup. Ct.) 
Third Department, 24 Alb. L. J. 441; Commonwealth 
v. McHale (Penn. Sup. Ct.), 24 Alb. L. J. 412. 

Bishop, in his work on criminal law, vol. 4, § 922, 
says: ‘“* We see it to be of the highest importance that 
persons be elected to carry on the government in its 
various departments, and that in every case a suitable 
choice be made. Therefore, any act tending to defeat 
these objects, as forcibly or unlawfully preventing an 
election being held, bribing or corruptly influencing 
an elector, casting more than one vote, is punishable 
under the criminal common Jaw.” 

Paxson, J., in the opinion of the court in Common- 
wealth v. McHale, supra, says: ‘‘We are of opinion 
that all such crimes as especially affect public society, 
are indictable at common law. The test is not whether 
precedents can be found in the books,but whether they 
affect the public policy or economy. It needs no 
argument to show that the acts charged in these in- 
dictments, are of this character. They are not only 
offenses which affect public society, but they affect it 
in the gravest manner. An offense against the free- 
dom and purity of the election is a crime against the 
nation. It strikes at the foundation of republican in- 
stitutions. Its tendency is to prevent the expression 
of the will of the people in the choice of rulers, and to 
weaken public confidence in elections. When this 
confidence is once destroyed the end of popular gov- 
ernment is not distant. Surely if a woman’s tongue 
can so far affect the good of society as todemand her 
punishment as a common scold, the offense which in- 
volves the rights of a free people to choose their own 
rulers in the manner pointed out by law, is not be- 
neath the dignity of the common law, nor beyond its 
power to punish. Theone is an annoyance to a small 
portion of the body politic, the other shakes the social 
fabric to its foundation.” 

We have no doubt that bribery at a municipal elec- 
tion is a midemeanor punishable by the common law 
of theState. An attempt to bribe or corruptly in- 
fluence the elector, although not accomplished, will 
subject the offender to an indictment. State v. Ames, 
64 Mo. 486. But admitting that attempting to bribe 
an elector at a municipal election is an offense at com- 
mon law, it is claimed by the counsel for the defend- 
ant, that the indictment in this case does not properly 
charge such offense. 

1. It is claimed that willfully and unlawfully at- 
tempting to influence an elector to give in his ballot by 
offering or paying him money therefor is not criminal. 
We think it is. What the law deems criminal and 
seeks to prevent, is the corrupting of the elective 
franchise. Every elector not only has the right to 
vote or not to vote, according to his own judgment of 
duty, but he has an interest that every other elector 
shall exercise the franchise in the same manner, with- 
out being influenced by the corrupt payment of money 
or other unlawful means. If the elector determines 
that under all the circumstances it is not his duty to 
vote; but is induced to cast his ballot in the election 





by the corrupt payment of money, the ballot does not 
represent the free and unbiased act of the elector, but 
it represents the money paid forit, and when counteg 
neutralizes the ballot of the honest voter. When such 
corrupt influences are used, the result of the election 
does not depend upon the honest uncorrupted judg. 
ment of the electors, but upon the amount of money 
paid to corrupt them. It is an offense against the peo. 
ple, and has been so regarded in England as well asin 
this country. Plymplon’s case, supra, was an infor 
mation at common law, for offering an elector money 
to induce him to cast his vote for mayor. 

The statute of 2 Geo. IT., ch. 24, § 7, declares it ay 
offense for any elector to ask, receive or take money, 
or other reward, by way of gift, loan, or other device, 
* * * to give his vote or to refuse or for- 
bear to give his vote in any such election, and any per- 
son who, by such means, shall corrupt or procure any 
elector to give his vote, or to forbear to give his vote in 
any such election, shall be equally guilty with the 
elector. 

It was held that the statute was merely an affirm- 


| ance of the common law, and did not take away the 


common-law crime. Rex v. Pitt, 3 Burr. 1335. 

The statute of 5& 6 Will. 4, ch. 76, § 54, in regard to 
the election of mayor, or of a councillor, auditor, or 
assessor, of any borough, uses terms similar to the 
statute of 2 Geo. If. The form of an indictment under 
the statute of Massachusetts given by Train and 
Heard (Precedents of Indictments 185), is the same 
upon the point under consideration as the indictment 
in this case. 

2. It is further objected that it is not alleged in the 
indictment that alegal meeting of ward one in Rock- 
land was held. Nor for what city One alderman and 
three councilmen were to be elected. Nor that 
Augustus Montgomery was a legal voter in the same 
ward one in which the meeting was held. But ona 
careful examination of the indictment, we think the 
allegations sufficient oneach of these points. State y. 
Bailey, 21 Me. 62; State v. Boynion, 56 id. 512. 

Exceptions overruled. Judgment for the State. 


a » 


LIMITATION OF LIABILITY 
GRAPH COMPANY. 


OHIO SUPREME COURT, JANUARY TERM, 1881. 


WESTERN UNION TELEGRAPH Co, v. GRISWOLD.* 


BY TELE- 


1. While a telegraph company may, by special agreement, or 
by reasonable rules and regulations, limit its liability to 
damages for errors or mistakes in the transmission and 
delivery of messages, it cannot stipulate, or provide, for 
immunity from liability, where the error, or mistake, re- 
sults from its own negligence. Such a stipulation, or re- 
gulation, being contrary to public policy, is void. 

2. Where,in an action against the company for damages re- 
sulting from an inaccurate transmission of a message,such 
inaccuracy is made to appear, the burden of proof is on 
the company to show that the mistake was not attributable 
to its faultor negligence. 

3. The plaintiffs’ agent sent to them from Woodstock, Ontario, 
a message in these words: *‘ Will you give one fifty for 
twenty-five hundred at London. Answer at once, asl 
have only till to-night.”’ The court instructed the jury 
that the message was not in cipher or obscure, within the 
meaning of a stipulation in the agreement under which the 
message was sent,that the company “ assumed no liability 
for errors in cipher or obscure messages.’’ Held, that 
the instruction was correct. 


{RR YR to the Court of Common Pleas of Cuyahoga 
county, reserved in the district. 
The defendants in error,Griswold & Dunham, dealers 


in flaxseed, and manufacturers of linseed oil, at Cleve- 
land, brought an action against the plaintiff in error. 





*To Appear in 37 Ohio State Reports. 
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The Western Union Telegraph ‘Cumpeng, in Novem- 
ber, 1872, to recover damages for the negligent trans- 
mission of a despatch from Buffalo to Cleveland, sent 
by the defendants’ agent, S. W. Cowpland, from 
Woodstock, Ontario, upon which the defendants 
acted, and by reason of which negligence they suffered 
damages to the alleged amount of $1,163.70, for which 
sum, with interest thereon from December 23, 1871, 
they prayed judgment. The despatch sent was as fol- 
lows: 





“ Woopstock, ONTARIO, December 23, 1871. 
“Messrs. Griswold & Dunham: 

“Will you give one fifty for twenty-five hundred at 
London. Answer at once, as I _< only till night. 

. W. COWPLAND.” 

The despatch as intended by (¢ etalon and under- 
stood by Griswold & Dunham, meant to inquire 
whether the latter would pay one dollar and fifty cents 
in gold for twenty-five hundred bushels of flaxseed, at 
London, Ontario, the parties having had a prior cor- 
respondence in reference to the purchase of flaxseed in 
Canada. The despatch was sent from Woodstock to 
Buffalo, over the lines of the Montreal Telegraph Com- 
pany, and thence to Cleveland over the lines of the 
plaintiff in error. 

The despatch delivered to Griswold & Dunham at 
Cleveland, was as follows: 

* WoopstTockK, ONTARIO, December 23, 1871. 
“To Griswold & Dunham: 
“ Will you give one five for twenty-five handred at 
London. Auswer at once, as I have only till night. 
**S. M. CowPLAND.” 
To this despatch they made the following reply: 
“CLEVELAND, Ont10, December, 23, 1871. 
“S$. W. Cowpland, Woodstock, Ontario: 

“Yes, if seed is prime, and we can hold at London 
until spring. “GRISWOLD & DUNHAM.” 

Upon the receipt of this message Cowpland pur- 
chased for the defendant 2,407 bushels of flaxseed at 
$1.45 per bushel, and on January 22, 1872, shipped the 
same to Cleveland via. Detroit. The answer of the 
plaintiffs in error denied the allegation of negligence 
charged, and set up the fact, that the despatch was 
sent from Woodstock under a special agreement with 
the Montreal Telegraph Company which was as fol- 
lows: 

‘“MONTREAL TELEGRAPH COMPANY, FORM NO. 2. 
“(Terms and conditions on which this and all other 
messages are received by this company.) 

“Tn orderto guard against, and correct as much as 
possible some of the errors arising from atmospheric 
and other causes appertaining to telegraphy, every im- 
portant message should be repeated, by being sent 
back from the station at which the message is received 
to the station from which it is originally sent. Half 
the usual price will be charged for repeating the mess- 
age, and while this company in good faith will en- 
deavor to send messages correctly and promptly, it 
will not be responsible for errors or delays, in the 
transmission or delivery, nor the non-delivery of re- 
peated messages beyond two hundred times the sum 
paid for sending the message, unless special agreement 
for insurance be made in writing, and the amount of 
risk specified on this agreement and paid at the time 
of sending the message, nor will the company be re- 
sponsible for any error or delay in the transmission or 
delivery, or forthe non-delivery of any unrepeated 
message, beyond the amount paid for sending the 
same, unless in like manner specially insured, and 
amount of risk stated therein, and paid for at the 
time. No liability is assumed for errors in cipher or 


obscure messages, nor is any liability assumed by this 
company for any error or neglect by any other com- 
pany over whose lines this message may be sent to 
reach its destination, and this company is hereby 
made the agent of the sender of this message to for- 


ward it over the lines extending beyond those of this 
company. Noagent or employee is allowed to vary 
these terms, or make any other verbal agreement, nor 
any promise at the time of performance, and no one 
but a superintendent is authorized to make a special 
agreement for insurance. These terms apply through 
the whole course of this message on all lines by which 
it may be transmitted. 
‘“(Signed,) JAMES DAKERS, Secretary. 
*“(Signed,) HuGH ALLEN, President. 

“*Send the following message without repeating it, 
subject to the above conditions. Time received, De- 
cember 23, 1871.’ 

“*To Messrs. Griswold & Dunham, Cleveland: 

““* Will you give one fifty for twenty-five hundred at 

London. Answerat once, as I have only till night. 
“*(Signed,) S. W. Cowpland.’”’ 

It appeared from an answer toan interrogatory an- 
nexed to the plaintiff's reply,made by the superintend- 
ent of the telegraph company, that he had caused in- 
quiry and search tobe made for the original message 
received by the company at Buffalo, and that the same 
could not be found. 

The court, among other things, charged the jury, in 
substance, as follows: 

That if the message delivered to the defendant be- 
low by the Montreal company,was the same as the one 
delivered to it at Woodstock, and the mistake oc- 
curred in transmitting the same over the line of the 
defendant below, from Buffalo to Cleveland, and such 
mistake occurred through the carelessness and neglig- 
ence of the defendant, the special agreement set up in 
the answer did not relieve the company from liability 
otherwise resulting from such negligence. 

The court also charged the jury, that the delivery of 
the message to the plaintiffs differing from that re- 
ceived by the company was evidence of negligence, and 
left it tothem to determine whether such evidence 
was sufficient to establish the fact of negligence. 

The court further charged, that while the clause in 
the special agreement set up the answer exonerating 
the company from liability ‘for errors in cipher or ob- 
scure messages,’’ was valid, the nressage was not 
obscure nor in cipher, within the meaning of that 
stipulation. 

To these several points of the charge, and for re- 
fusing to give their converse to the jury, the defend- 
ant below excepted. Verdict and judgment for the 
plaintiffs below for $1,290.61. On error to the dis- 
trict court the cause was reserved for decision by this 
court. 


R. P Ranney, for plaintiff in error. 
Prentice & Vorce, for defendant in error. 


Boynton, C. J. As we have reached the conclusion 
that the court belowdid not errin denying the mo- 
tion for a new trial founded on the alleged insufficiency 
of the evidence to sustain the verdict, and as a review 
of the evidence would serve no useful purpose, it only 
remains to consider whether the court erred in the in- 
structions given to the jury. The first question arises 
on the exception to that portion of the charge by which 
the jury were told that the special agreement under 
which the message was sent did not relieve the com- 
pany from liability for the damages resulting from the 
inaccurate transmission of the message, if the mistake 
in error occurred through the negligence of the com- 
pany or its agents. There seems to be a want of 
harmony in the decided cases on the point of the cor- 
rectness of this instruction, and this no doubt arises, 
in some measure at least, from the different views 
taken of the nature of the employment in which tele- 
graph companies are engaged, and to some extent from 
different views taken of the nature of their rights and 
liabilities by courts who fully agree upon the nature 





of such employment, but differ as to the extent of the 
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duties and obligations that spring therefrom. In 
Parks v. Alta California Tel. Co., 13 Cal. 422, the obli- 
gations of telegraph companies were held to be the 
same as those of common carriers, and consequently 
that they were, in effect, insurers of the safe transmis- 
sion of a message, unless the transmission was inter- 
fered with by theact of God or the public enemies. 
An early case in England held the same doctrine. 
McAndrew v. Electric Tel. Co., 33 Eng. L. & Eq. 180. 
But the weight of authority, both English aud Ameri- 
can, is clearly the other way. Ellisv. American Tel. 
Co., 13 Allen, 226; Leonard v. New York, etc., Tel. Co., 
41 N. Y. 544; Breese v. United States Tel. Co., 48 id. 
132; New York, ete., Tel. Co. v. Dryburg, 35 Penn. St. 
298; Bartlett v. Western Union Tel. Co., 62 Me. 209; 
Birney v. New York, etc., Tel. Co., 18 Md. 341; 
Grinnell v. Western Union Tel. Co., 113 Mass. 299. 

But that telegraph companies exercise a quasi pub- 
lic employment with duties and obligations analogous 
tothose of a common carrier, isa proposition clearly 
settled. The statute confers upon them power of emi- 

nent domain, which no one will contend could be con- 
ferred upon them, consistently with the Constitution, 
if they were engaged in a mere private employment or 
occupation by which the public interests were not 
affected. 

They are required to receive dispatches from indi- 
viduals or corporations, including other telegraph 
companies, and transmit and deliver the same faith- 
fully and impartially in the order received, except ina 
few specified cases, where from public considerations 
certain preference may be made. 8S. & 8S. 455. These 
provisions, as well as the nature of the cmployment 
itself, are entirely inconsistent with the theory that 
the business of conductinga lineof telegraph isa mere 
private employment as distinguished from one carried 
on for the benefit of the public at large. Granting this, 
it is however contended that because the company is 
not an insurer of the safe transmission of a message, 
and is authorized to make or adopt such regulations 
and by-laws for the management of the business as it 
may deem proper (18. & 8S. 298, § 46), it cannot be made 
liable to the plaintiff below, beyond the amount paid 
for sending the message, in the face of the stipulation 
against liability for anyerror in an unrepeated mes- 
sage, notwithstanding such error resulted from the 
negligence of the company’s agents by whom the 
message was sent over its wires. To this proposition 
we do not agree. It has long been the settled law of 
this State, that a common carrier cannot, either by 
special agreement with, or by notice brought home to 
the shipper, relieve himself from liability forthe con- 
sequences of his negligence. Davidson v. Graham, 2 
Ohio St. 131; Railroad Co. v. Carran, 19 id. 1. 

In Graham v. Davis, 4 Ohio St. 377 — a case involving 
the liability of a common carrier who claimed exemp- 
tion therefrom by reason of a special contract with the 
shipper—it was said that ‘* one of the strongest motives 
for the faithful performance of a public duty, is found 
in the pecuniary responsibility which the carrier incurs 
for its failure. It induces him to furnish safe and suit- 
able equipment, and to employ careful and competent 
agents. A contract therefore with one to relieve him 
from any part of this responsibility reaches beyond the 
person with whom he contracts, and affects all who 
place their persons Or property in his custody. It is 
immoral because it diminishes the motive for the per- 
formance of a high moral duty; and it is against pub- 
lic policy, because it takes from the public a part of 
the security they would otherwise have.” 

These considerations — there referred to common 
carriers — apply with equal force to those who furnish 
the means of telegraphic communication to the public. 
Their employment is not only public in its nature, but 
it has become a necessity alike to the social and com- 
mercial world. 











Hence it is true of them as of common carriers, that 
any stipulation or regulation that authorizes or enables 
them to secure exemption from liability for negligence, 
in the transmission or delivery of the message, reaches 
far beyond the person with whom they are dealing, 
and for whom the immediate service is being per. 
formed, and affects the entire public. The cases which 
hold that a common carrier may stipulate for immu- 
nity from liability for mere negligence, all agree that 
they are liable for ‘‘ gross negligence.”” But just what 
this term means is not easily ascertained. There ig 
authority for holding it to be equivalent to fraud or 
intentional wrong. Jones on Bailm. 8-46 et seq. But 
a majority of the cases would seem to hold it to bea 
failure to exercise ordinary care. In Wilson v. Brett, 
11 Mees. & W. 115, it was said by Baron Rolfe that he 
he could “see no difference between gross negligence 
and negligence; that it was the same thing with a vitu- 
perative epithet.””. In Hinton v. Dibbin, 2 Ad. & El. 
(N. 8.) 644, Lord Denman remarked, that *“‘ when we 
find gross negligence made the criterion to determine 
the liability of acommon carrier who has given the 
usual notice, it might perhaps have been reasonably 
expected that something like a definite meaning should 
have been given to the expression. It is believed how- 
ever that in none of the numerous cases upon this 
subject is any such attempt made, and it may well be 
doubted whether between gross negligence and negli- 
gence merely, any intelligible distinction exists.”’ See 
also, Beal v. South Devon R. Co., 3H. & C. 337; Austin 
v. Manchester R. Co., 11 Eng. L. & Eq. 513; and com- 
ments of Parke, B., in Wyld v. Pickford,8 M. & W. 
443. In Duff v. Budd, 3 Brod. & Bing. 177, it was held 
by Dallas, C. J., that “gross negligence is where the 
defendant or his servants have not taken the same care 
of the property asa prudent man would take of his 
own.” And by Best, J., in Batson v. Denovan, 3 Barn. 
& Ald. 21, that ‘‘they must take as much care of it as 
a prudent man does of his own property.” 

In Grill v. General Iron Screw Collier Co., L. R., 1. 
P. 600, gross negligence was held to be a relative term 
and meant ‘‘the absence of the care that was requisite 
under the circumstances.”’ It was the absence of such 
care as it was the duty of the defendant to use in the 
circumstances of the case. 

In Beal v. South Devon R. Co., supra, it was held in 
the case of acarrier that “gross negligence includes 
the want of that reasonable care, skill and expedition 
which may properly be expected of him.’’ Crompton, 
J., remarking that ‘‘ for all practical purposes, the rule 
may be stated to be that failure to exercise reasonable 
care, skill and diligence, is gross negligence.’’ To the 
same effect is Briggs v. Taylor, 28 Vt. 181, and Shearm. 
& Redf. on Neg., $16; all substantially agreeing with 
Willes, J., in Lord v. Midland R. Co., L. R.,3C. P. 
344, that “‘any negligence is gross in one who under- 
takes a duty and fails to perform it.’’ See also, Griffith 
v. Zipperwick, 28 Ohio St. 388; and Pennsylvania Co. 
v. Miller, 35 id. 549. 

These authorities show a strong tendency in the ad- 
judications to break down the impracticable distine- 
tion between what is termed gross negligence and 
ordinary negligence, which some of the cases hold to 
exist. The rule however in this State is well settled, 
that one exercising a public employment is liable for 
failing to bring to the service he undertakes that de- 
gree of skill and care which a careful and prudent man 
would, under the circumstances, employ; and that any 
stipulation or regulation by which he undertakes to 
relieve himself from the duty to exercise such skill 
and care in the performance of the service, is contrary 
to public policy, and consequently illegal and void. In 
our opinion telegraph companies fall within the opera- 
tion of this rule; and in failing to exercise such 
care and skill in the transmission and delivery of mes- 
sages, they become liable for the resulting conse- 
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quences, notwithstanding their stipulation to the 
contrary. The right to make rules and regulations to 

vern the management of their business is expressly 
conferred by statute. But such rules must be reason- 
able, and if they fail to accord with the demands 
of asound public policy they are void. Railroad Co. 
y. Lockwood, 17 Wall. 357; 21 id. 267. 

We are also of the opinion that the failure to trans- 
mit aud deliver the message in the form or language in 
which it was received, is prima facie negligence, for 
which the company is liable; and that to exonerate 
itself from the liability thus presumptively arising, it 
must show that the mistake was not attributable to its 
fault or negligence. This rule not only rests upon 
sound reason, but is well sustained by well-considered 
cases. Bartlett v. Western Union Tel. Co., 62 Me. 209; 
Rittenhouse Vv. Independent Line of Tel., 44 N. Y. 263; 
Tyler, etc., Vv. Western Union Tel. Co., 60 Ill. 421; Bald- 
win v. United States Tel. Co., 45 .N. Y. 744; Western 
Union Tel. Co. v. Carew, 15 Mich. 525; De La Grange 
vy. South-Western Tel. Co., 25 La. Ann. 383; Western 
Union Tel. Co. v. Meek, 49 Ind. 53; Turner v. Hawkeye 
Tel. Co., 41 Towa, 458. 

If the error or mistake is attributable to atmospheric 
causes or disturbances, or to any cause for which the 
company is not at fault, it is entirely within its power 
toshow it. To require the sender of the message to 
establish the particular act of negligence, or ferret out 
the particular locality where the negligent act occurred, 
after showing the mistake itself, would be to require 
in many cases an impossibility, not infrequently re- 
sulting in enabling the company to evade a just lia- 
bility. We are further of the opinion that the court 
did not errin holding, and so instructing the jury, that 
the message received by the company for transmission 
was not obscure within the meaning of the stipulation 
in the agreement under which the message was sent. 
It appeared upon its fage that it related to a business 
transaction, a transaction involving the purchase and 
saleof property. The company was therefore apprised 
of the fact that a pecuniary loss might result from an 
incorrect transmission of the message. Where this 
appears, there is no such obscurity as relieves the com- 
pany from liability for negligently failing to transmit 
and deliver the message in the language in which it 
was received. Western Union Tel. Co. v. Wenger, 55 
Penn. St. 262; Rittenhouse v. Independent Line of Tel., 
4 N. Y. 265; Manville v. Western Union Tel. Co., 37 
Towa, 220. 

Judgment affirmed. 

Okey, J., dissented. 


———>—_———_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

BouNDARY — OF LAND ALONG HIGHWAY — WHEN 
HIGHWAY EXCLUDED. — A deed of land contained this 
description: ‘*‘ Beginning at a point on the southerly 
side of the Wallabout Bridge road and adjoining the 
land now or lately belonging to John Skillman,” and 
after running certain courses, the line ran along the 
land of Jacobus Lott, “north forty-eight degrees and 
nine minutes west 594 feet to the Wallabout Bridge 
road,” and thence along said road 1,225 feet to the 
place of beginning. Held, that the road-bed was ex- 
cluded by the terms of the description, within the 
tases, Jackson v. Hathaway, 15 Johns. 447; English v. 
Brennan, 60 N. Y. 609; White’s Bank of Buffalo v. 
Nichols, 64 id. 65. The cases of Sibley v. Holden, 10 
Pick. 249; Smith v. Slocomb, 9 Gray, 36, and Cottle v. 
Young, 59 Me. 105, confirm the conclusion reached in 
thiscase. The words “to” and “along” the road, in 
the description in question, if not controlled by the 
starting point, would by well-settled construction 
tarry the boundary line to the center, but it is to be 











observed that these words are not inconsistent with 
confining the boundary with the side of the road. It 
was held in Dunham vy. Williams, 37 N. Y. 251, thata 
deed bounded on a highway is satisfied by title extend- 
ing to the side of the rood, when the title to the road- 
bed was not in the grantor but in third persons, and 
according to the principle of that case the absence of 
such title, where the description runs to and alonga 
highway, would not constitute a breach of the cove- 
nant of seizin. It is generally if not uniformly con- 
ceded that a grantor of land abutting on a highway 
may reserve the highway from his grant. But the pre- 
sumption in every case is that the grantor did not in- 
tend to retain the fee of the soil, and such reservation 
will not be adjudged, except when it clearly appears 
from the language of the conveyance that such reserva- 
tion was intended. See also, Child v. Starr, 4 Hill, 
369; Halsey v. McCormick, 13 N. Y. 296; Seneca Na- 
tion v. Knight, 23 id. 498. Judgment affirmed. Kings 
County Fire Insurance Co. v. Stevens. Opinion by 
Andrews, C. J. 

(Decided Jan. 17, 1882. 


COVENANT—OF WARRANTY UPON SALE OF MILL SITE 
AND DAM EMBRACES RIGHT OF FLOWAGE— RIGHT OF 
ACTION. — (1) A deed with covenant of warranty trans- 
ferred within its metes and bounds a dam and water 
power essential to the full enjoyment and operation of 
a plaster-mill. It conveyed the dam as it then stood 
at its existing and apparent height, representing suffi- 
cient head and adequate power to drive the mill suc- 
cessfully and properly. The power thus created and 
stored was the essential and material element of value 
in the mill property, which was the subject of the con- 
veyance. The dam stood with its flash-boards in plain 
sight of the purchaser, and formed largely the ground 
and reason of his purchase. The dam at its then 
height caused the overflow of the land of F., as to 
which there was no right to overflow. For this over- 
flow F. brought action against the purchaser, and 
recovered. Held, that there was a breach of the cove- 
nant of warranty. The grantee was evicted by a 
paramount title. As to F., the overflow became a 
nuisance which he might lawfully abate (Brown v. 
Bowen, 30 N. Y. 519; Thompson v. Allen, 7 Lans. 459), 
but could assert his right as effectually by action. The 
grantee was not merely deprived of an easement in 
another’s land, which was not conveyed, but he lost 
by force of the paramount title a thing actually con- 
veyed, included within the metes and bounds of his 
deed, and just as much property granted by that con- 
veyance as if it had been a particular acre of the land. 
The deed conveyed the dam at its existing height, and 
the covenant of warranty was broken when the grantee 
was compelled wholly or in part to take it down. 
Green v. Collins, not reported, and Burke v. Nichols, 
2 Keyes, 670, distinguished. The rule of this decision 
rests upon the general principle that the covenants in 
a deed are designed to protect the grantee in the enjoy~ 
ment of his property in the manner and for the pars 
ticular purpose intended by the parties at the time of 
executing the deed. Comstock v. Johnson, 46 N. Y. 
615; Voorhees v. Burchard, 55 id. 102. In Green v. Col- 
lins, referred to above (decided Oct. 4, 1881), this court 
held that a conveyance of land, though transferring 
whatever is properly and lawfully appurtenant to the 
subject of the grant, does not convey an easement 
which has no lawful or valid existence as such, although 
it may seem or appear as matter of fact to be attached 
tothe land. And this upon the obvious ground that 
mere general words or presumptions arising from the 
character and uses of the property conveyed cannot 
be justly construed to pass a right or easement in an- 
other’s land, which the grantor cannot effectually 
grant and which his deed on its face does not neces* 
sarily purport an intention to convey. It was also 
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held that the ordinary covenant of warranty is co- 
extensive only with the grant and does not reach or 
operate on any thing beyond it, and what the deed 
does not purport to convey the covenant cannot be 
said to warrant. (2) An objection that the covenant 
ran with the land and that the grantee would lose his 
right of action thereon if he parted with his title, held, 
not tenable if the damages suffered all occurred before 
the title was parted with. Hamilton vy. Wilson, 4 
Johns. 72; Beddoe’s Ex’r. v. Wadsworth, 21 Wend. 120. 
Judgment affirmed. Adams v. Conover. Opinion by 
Finch, J. 

{Decided Jan. 17, 1882.] 


RECORDING ACT — SATISFACTION BY MORTGAGEE 
AFTER ASSIGNMENT OF MORTGAGE TO ANOTHER— 
PRIORITY OF LIEN — UNRECORDED ASSIGNMENT. —S., 
the owner of premises mortgaged the same to defend- 
ant to secure a loan of $3,800. Before consummating 
the loan, defendant examined the title and found on 
record a mortgage on the premises executed to O. He 
required a satisfaction of that mortgage before com- 
pleting the loan. No assignment of that mortgage ap- 
peared on the record, and defendant had no notice or 
knowledge of any assignment thereof, or that any 
person other than O. had any interest therein. Shortly 
afterward 8. delivered to defendant his mortgage for 
$3,800, and at the same time produced and delivered to 
hima satisfaction piece of the mortgage to O., exe- 
cuted by said O., and acknowledged so as to entitle it 
to be recorded, and defendant thereupon advanced the 
$3,800. Before any assignment of the O. mortgage had 
been put on record,defendant caused his own mortgage 
and said satisfaction piece to be recorded. Previous 
to the execution of the mortgage to defendant, O. had 
assigned the mortgage, and the same was at the time 
the satisfaction piece was made owned by plaintiff, but 
the assignment to her was not put on record until 
after defendant’s mortgage and the satisfaction piece 
were recorded. 8S. procured the satisfaction from O. 
by the false representation that the mortgage given to 
D. had been paid. Held, that the mortgage to defend- 
ant was entitled to priority over that given toO. De- 
fendant advanced his money upon the faith of the 
satisfaction piece and of his mortgage, and he stood in 
the position of a bona fide purchaser of the mortgaged 
premises, within the provisions of the recording act 
(1 R. 8. 756, §$§ 1,37, 38). The satisfaction piece and 
mortgage to defendant, created alien on the land in 
his favor free from the mortgage to O. Defendant's 
mortgage is a conveyance within the express term of 
the act, and the satisfaction piece also comes within 
the statutory definition. It is an instrument by 
which the title to the land may be affected in law or 
equity. Assignments of mortgages are conveyances 
within the act, and if not recorded are void not 
merely as against subsequent purchasers of the same 
mortgage, but as against subsequent purchasers of the 
mortgaged premises, whose interests may be affected by 
such assignments and whose conveyances are first re- 
corded. Dicker v. Boice, 83 N. Y.215; Westbrook v. 
Gleason, 79 id. 23. See also, Viele v. Judson, 82 N. Y. 
32. Under Ely v. Schofield, 35 Barb. 330, and Van 
Keuren v. Corkins, 66 N. Y. 77, plaintiffs mortgage 
would have been deemed discharged as to defendant, 
if thesatisfaction piece had been recorded before he 
advanced his money and took his mortgage, and there 
is no substantial distinction resting on this cireum- 
stance. The fact thatthe bond and mortgage to O. 
were not produced by S. when he delivered the satis- 
fation piece to defendant, does not affect the matter. 
The cases Brown vy. Blydenburgh,7 N. Y. 141; Kel- 
logg v. Smith, 26 id. 20, distinguished. Order affirmed. 
Bacon v. Van Schoonhoven. Opinion by Rapallo, J. 
[Decided Jan. 17, 1882.] 





MICHIGAN SUPREME COURT ABSTRACT. 
JANUARY, 1882. 


CARRIER — RIGHTS OF RAILWAY PASSENGER — TRAIN 
NOT STOPPING AT STATION TO WHICH TICKET BOUGHT— 
REPRESENTATIONS OF TICKET SELLER. — Pierce bought 
a railway ticket between certain points, and relying 
on the representations of the ticket agent, took a par. 
ticular train to reach his destination. The conductor, 
on taking up his ticket, told him that the train did not 
stop at the station he wished to reach, and that he 
must leave the train at the last station at which it 
would stop before reaching it, or pay additional fare 
and goon tothe next station beyond it. Pierce did 
neither, was put off the train before arriving at the 
point for which his ticket was bought, and sued the 
company for damages. Held, that he was not entitled 
to recover. Railway passengers have a right to rely, 
until differently informed, on the information received 
by them from ticket agents in answer to their inqui- 
ries as to the stoppages of trains, but they must not 
disregard reasonable means of information. Wherea 
railway passenger is not in fault in starting on a par. 
ticular train, he has a right of action against the com- 
pany for damages arising from its refusal or failure to 
take him to his destination as agreed through its ticket 
agent. But whatever his remedy, he has no right, 
without paying additional fare, to stay on the train 
after he is notified by the conductor that it will not 
stop there, and the additional exaction will be an ele. 
ment of the damages to which he may be entitled. A 
railway conductor cannot be required by a passenger 
to deviate from his train orders on the latter’s state- 
ment of an alleged agreement with the company con- 
flicting therewith. Every one is bound to know that 
a railway conductor has no general power to run his 
train except in conformity to the schedule. A passen- 
ger wrongfully on a railway train can recover no dam- 
ages for his removal and exclusion therefrom except 
for needless violence. He cannot complain of an in- 
dignity which it was his duty to avoid and which he 
was bound to expect. A railway company has power, 
subject to liability for damages for any breach of con- 
tract involved, to determine for itself what trains shall 
stop at particular places. Lake Shore & Michigan 
Southern Railway Co. v. Pierce. Opinion by Camp- 
bell, J. 


DIVORCE—CRUELTY TO WIFE— EVIDENCE. —The 
communication of a venereal disease by a husband to 
his wife may be such extreme cruelty as to justifya 
divorce on her application. The fact that a wife whose 
chastity is unsuspected is found to have venereal dis- 
euse is not sufficient evidence that the disease was 
communicated to her by her husband. Holthoefer v. 
Holthoefer. Opinion by Cooley, J. 


RAILROAD — DUTY TO FENCE NOT APPLICABLE TO 
STATION GROUNDS. —The statute which requires rail- 
road companies to fence their tracks has no application 
to station grounds and their approaches. Flint & Pere 
Marquette Railway Co. v. Lull, 38 Mich. 515. There- 
fore a railroad company is not liable for the value of a 
cow killed on one of the approaches to a station, by an 
engine run without negligence. Chicago & Grand 
Trunk Railway Co. v. Campbell. Opinion by Cooley, J. 


TRUST — GIFT BY BENEFICIARY — WHEN TRUSTIE 
MAY NOT ABANDON. —(1) A beneficiary under a deed of 
trust can pass his interest by gift if he desires. (2) The 
trustee in a deed of trust cannot divest himself of the 
trust by simply withdrawing from it with the assent 
of the grantor, even though the latter is a beneficiary, 
if there are other beneficiaries who do not consent, OF, 
being infants, cannot. Matter of Jones, 4 Sandf. Ch. 
615; Cruger v. Halliday, 11 Paige, 314; Gilchrist ¥. 





nd to 
tify a 
whose 
il dis- 
e was 
fer v. 


LE TO 
3 rail- 
cation 
> Pere 
"here- 
e of 3 
by an 
Frand 
ley, J. 
USTLE 
eed of 
») The 
of the 
issent 
ciary, 
it, OF, 
f. Ch. 
ist Vv. 





THE ALBANY LAW JOURNAL. 


195 





= 





Stevenson, 9 Barb. 9; Brennan v. Willson, 71 N. Y. 502. 
(3) An abandonment of a trust by the trustee anda 
surrender of the fund to the grantor constitute a 
preach of the trust and involve both in liability. 
Henderson vy. Sherman. Opinion by Graves, J. 


MISSOURI SUPREME COURT ABSTRACT.* 


PARTNERSHIP — PARTNER’S LIABILITY FOR TORTS 
oF CO-PARTNER IN THE BUSINESS. — A partner has 
authority by reason of the partnership relation, and 
without the express assent of his co-partners, to sue in 
the name of all the co-partners for the recovery of a 
partnership debt ; and if the suit be by attachment, 
and goods of a stranger are wrongfully seized by order 
of one, all the co-partners will be liable. Story on 
Partnership, §$ 101, 166. Kuhnv. Weil. Opinion by 
Henry, J. 

LEASE — WITH PRIVILEGE OF REMOVING BUILDING 
—EXTENSION OF TERM RY PAROL— REFUSAL TO PER- 
MIT REMOVAL — MEASURE OF DAMAGES. — (I) A ten- 
aut entitled by the covenants of his lease to remove a 
building on the demised premises at the expiration of 
his term, under a verbal agreement with his landlord 
held over for a further term, and then surrendered the 
premises including the building, to the landlord, with 
averbal agreement that the landlord should insure the 
building and keep it in repair, and might let it and re- 
ceive the rents until the tenant should wish to remove 
it. Held, that he had not forfeited or abandoned his 
right to remove. (2) The measure of damages for 
breach by a landlord of a covenant to permit his tenant 
to remove a building from the demised premises, is the 
value of the building on the premises on the day when 
the breach occurred, with interest. See Seibel v. 
Siemon, 72 Mo. 526; Spencer v. Vance, 57 Mo. 427; 
Chicago, &c.,‘Co. v. Dunlap, 32 Ll. 207. Neiswaunger v. 
Squier. Opinion by Sherwood, C. J. 

MUNICIPAL CORPORATION — ORDINANCES OF, MUST 
BE REASONABLE — TAXATION BY — BUSINESS LICENSE 
— PENALTY FOR DELINQUENT TAXEs. — (1) The charter 
of the city of Cape Girardeau authorized the city to 
levy taxes for railroad purposes upon ‘all property 
in the city made taxable by the general law of the 
State for State purposes.’’ The 3rd section of the 
general statute in relation to merchants’ licenses (Wag. 
Stat. p. 938), required that all merchants should pay 
an ad valorem tax,equal to that levied upon real estate, 
othe highest amount of goodsin their possession, 
whether owned by them or consigned to them for sale, 
atany time during a certain named period of the year. 
Held, that this statute imposed an indirect tax on pro- 
perty, and not a mere arbitrary charge for the exercise 
ofa privilege; and that the foregoing provision of the 
charter authorized the city to impose a similar tax, the 
amount of which should be ascertained in the same 
way. (2) The ordinances of municipal corporations are 
subject to revision by the courts, and though large 
discretion is allowed, yet when an ordinance is found 
not to be in conformity to charter,or not reasonably in- 
tident to powers conceded in the charter, it will be held 
void. (3) A city ordinance provided that delinquent city 
taxes should bear interest at the rate of two per cent. 
per month until paid, and if not paid by a day named, 
that fifty per cent should be added as a penalty, and if 
suit should be brought and judgment should be re- 
covered by the city, that there should be taxed as 
costs against the defendant a fee of $25 for the city’s 
attorney, and in case of appeal to the Supreme Court,a 
further fee ot $50; and these fees were to be so taxed 
Whether the defendant’s defense was bona fide or 
frivolous. It appearing in the present case that the 
defense was bona fide, held, that the provision of 





* Appearing in 72 Missouri Reports. 





the ordinance in relation to attorney’s fees was unrea- 
sonable and unnecessary to carrying out the charter, 
and the fees should not be allowed. Citing Corrigan v. 
Gage, 68 Mo. 541. City of Cape Girardeaw v. Riley. 
Opinion by Napton, J. 
ancien lbaibaiaaia 
NORTH CAROLINA SUPREME COURT AB- 
STRACT.* 


CONTRACT—PERFORMANCE OF SERVICE UPON AGREE- 
MENT TO COMPENSATE IN WILL— IMPLIED CONTRACT— 
LIABILITY OF ESTATE. — Where services are performed 
by one person for another under an express or implied 
contract that the party receiving the service will pro- 
vide compensation in his last will, and the latter dies 
without making such provision, an action will lie ona 
quantum meruit, for the reasonable value of such 
services, freed from the operation of the statute of 
limitations, such action not being maintainable until 
after the death of the party liable. Where services 
are given in the mere expectation of a legacy, not 
founded on contract, no action can be sustained for 
their value when such expectations are disappointed 
Where services are rendered for a series of years under 
no definite contract as to duration, rate or mode of 
compensation, other than that implied by law, the 
promise which the law implies is to pay for such serv- 
ices as they are rendered, and the statute of limitations 
begins to run then, or at least from the end of the year 
in which they were performed. In an action against 
an administrator for personal services rendered his 
intestate by the plaintiff, it appeared in evidence that 
the services were of considerable value and highly esti- 
mated by the intestate, who declared his intention of 
compensating plaintiff in his will; and further, that 
plaintiff had frequently declared that she was not 
working as a hireling. Held, that the evidence au- 
thorized an inference involved in the verdict of the 
jury, that the services were not gratuitous, but did not 
justify the finding, in effect, of a mutual understand- 
ing as to the terms and conditions of plaintiff's service, 
so as to remove the bar of the statute of limitations. 
Authorities referred to, Little vy. Dawson, 4 Dall. 111; 
Sevires v. Parsons, 5 W. & 8. 357; Nimmo vy. Walker, 
10 La. Ann. 531; Riddle v. Backus, 38 Iowa, 81; Os- 
borne v. Governors Guy’s Hospital, 2 Str. 728; Patter- 
son v. Patterson, 13 Johns. 379; Hauser v. Sain, 74 N. 
C. 552; Baxter v. Nurse, 3 Term R. 10; Lettler v. 
Smiley, 9 Ind. 116; Davis v. Gorton, 16 N. Y. 255. 
Miller vy. Lash. Opinion by Smith, C. J. 


LEASE —NOTICE TO TENANT FROM YEAR TO YEAR.— 
A tenant from year to year is entitled to a written or 
verbal notice to quit, to be given three months before 
the expiration of the current year; a mere demand for 
possession is insufficient. But where the tenant dis- 
claims to hold as such, a notice to quit is not necessary 
and need not be proved in asummary proceeding in 
ejectment. Jackson v. Wheeler, 6 Johns. 272; Jack- 
son v. Deyo, 3 id. 422. Vineent v. Corbin. Opinion 
by Ashe, J. 


PLEADING — DEFENSE OF PAYMENT UNDER CODE. — 
The defense of payment being one which confesses the 
cause of action and seeks to avoid it by new matter, 
the party setting it up must plead and prove it. Upon 
this question as to practice under a Code, there isa 
conflict. In California it has been held that it may be 
given in evidence under a general denial, and that the 
plea of payment was but a traverse of the plaintiff's 
allegation of non-payment. In Indiana the plea of 
payment is held to bea statement of new matter, to 
be met by a reply like other new matter, and that the 
facts put in issue by a denial are only those which it is 
incumbent on the plaintiff to prove asa part of his 


* Appearing in 8&5 North Carolina Reports. 
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case. In Kansas it is held that proof of payment is 
new matter and cannot be given in evidence under a 
general denial. In New York the current of author- 
ities is that evidence of payment could not be given 
without an averment in the answer. McKyring v. 
Bull, 16 N. Y. 297; Texier v. Gouin, 5 Duer, 389; Ed- 
son v. Dilange, 8 How. Pr. 273. In Van Giesen v. Van 
Giesen, 12 Barb. 520, the court held that neither pay- 
ment nor any other defense which confesses and avoids 
the cause of action can in any case be given in evi- 
dence as a defenae, in an answer containing simply a 
general denial of the allegations of the complaint; and 
it has been there held that the defendant may give as 
evidence under the general denial whatever contro- 
verts the allegations of the complaint, which the 
plaintiff is bound to prove in order to make out his 
case. Andrews v. Bond, 16 Barb. 633. And again it 
has been held in that State when new matter is relied 
upon in defense, it must be set out in the answer. 
Weaver v. Barden, 49 N. Y. 286; Evans v. Williams, 
6 Barb. 34. From which authorities it may be gath- 
ered that under a general denial any evidence that 
tends to controvert the allegations of the complaint, 
which the plaintiff must prove to sustain his action, 
may be given to the jury. But where the defense 
relied upon is new matter, or is in confession and 
avoidance of the plaintiff's cause of action, it cannot 
be given in evidence in a denial of the allegations of 
the complaint, but must be set out in the answer. £l- 
lison v. Rix. Opinion by Ashe, J. 


—— STATUTE OF LIMITATIONS. — The statute of limi- 
tations, relied on as a defense, must be pleaded in the 
answer, and not set up in demurrer. Green v. Rail- 
road Co., 73 N. C. 524. Bacon v. Berry. Opinion by 
Ashe, J. 

WILL— CONSTRUCTION OF — WORD ‘‘ HEIRS’’ ONE OF 
LIMITATION. —A testator, dying in 1837, devised as 
follows: “‘I leave to my daughter C., the tract of land 
that I bought of I., to her natural life, and after her 
death, I give the same to her heirs forever.” In an- 
other clause of the will there was a similar bequest of 
personal property. Held, that the word “heirs”? was 
one of limitation, and not of purchase, and the daugh- 
ter took an estate in fee. Folk v. Whitley, 8 Ired. 133; 
Sanderlin v. Deford, 2 Jones, 74; Coon v. Rice, 7 Ired. 
217; McBee, ex parte, 63 N. C. 332; Warrell v. Vinson, 
5 Jones, 91; Zollicoffer v. Zollicoffer, 4 Dev. & Bat. 438; 
Floyd v. Thompson, id. 478, cited and approved. King 
v. Utley. Opinion by Smith, C. J. 


SS 


NEW HAMPSHIRE SUPREME 
STRACT.* 

INFANT — EMANCIPATION OF.— The relinquishment 
by a parent of a minor child’s earnings, under the 
missapprehension that the law emancipates the child 
at the age of eighteen, is not of itself an emancipation 
of the child. Merrimack County v. Town of Jeffrey. 
Opinion by Allen, J. 

JURISDICTION — OF SUIT UNDER BANKRUPT ACT BY 
STATE couRT.—A State court has jurisdiction of an 
action brought by an assignee in bankruptcy to recover 
money paid by the bankrupt to the defendant in fraud 
of the bankrupt law. Gage vy. Dow. Opinion by Doe, 
Cc. J. 


PLEADING — IN EQUITY — MULTIFARIOUS BILL.— 
(1) Whether a bill in equity is multifarious is generally 
a question of fact, to be determined upon a considera- 
tion of justice, convenience, and the circumstances of 
the particular case. Ward v. Duke of Northumberland, 
2 Anst. 469; Brinkerhoff v. Brown, 6 Johns. Ch. 139; 
Abbot v. Johnson, 32 N. H. 9; Chase v. Searles, 45 id. 


COURT AB- 





511; Campbell v. Mackay, 1 Myl. and Cr. 603; Free y, 
Buckingham, 57 N. H. 97; Gaines v. Chew, 2 How, 
619. (2) Whon jurisdiction in equity has once right. 
fully attached, it will be made effectual for the pur 
poses of complete relief. Eastman v. Savings Bank. 
Opinion by Stanley, J. 


WILL— VALIDITY or. — Ifa person of sound mind 
executes a will without undue influence, knowing its 
contents, it is not invalid because he has not sufficient 
knowledge of his property; but if he does not know 
its contents and intend it for his will,itis.  Pettes 
v. Bingham, 10 N. H. 514; Barker v. Comins, 110 Mass, 
477; Shailer v. Bumstead, 99 id. 112; Swett v. Board. 
man, 1 id. 258; Osborn v. Cook, 11 Cush. 532. Jennegg 
v. Hazelton. Opinion by Bingham, J. 

es a ee 
CONNECTICUT SUPREME COURT OF ERRORS 
ABSTRACT.* 

CONTEMPT—INHERENT POWER IN COURTS TO PUNISH 
FOR — PURGING CONTEMPT — TRIAL BY JURY. — (1) The 
statute (Gen. Stat., tit. 4, ch. 6, § 15), which provides 
for the punishment of contempts committed in the 
presence of the court, leaves all other cases of con- 
tempt to be ascertained and punished according to the 
course of thecommon law. The same principle which 
governs courts in enforcing their decrees by a judg- 
ment for contempt will justify them in the use of the 
same means to protect their jurisdiction in order that 
they may pass decrees. The power to enforce by at- 
tachment its own orders and decrees necessarily in- 
heres in every court of record, and that power has 
been repeatedly exercised by the Superior Court in 
this State with the sanction of this court. Lyonvy. 
Lyon, 21 Conn. 185; Rogers Manufacturing Co. y. 
Rogers, 38 id. 121; Tyler v. Hamersley, 44 id. 393; 
Anonymous, 1 Anst. 212; Riggs v. Whiting, 15 Abb. 
Pr. 388; Richards v. People, 87 Ill. 551; Cochrane v. 
Mead, L. R., 20 Eq. Cas. 282. (2) Where the parties 
charged with the contempt have testified under oath 
that they acted in good faith and intended no disre- 
spect to the court, it does not so far purge the contempt 
that no further proceedings can be had against them 
except a prosecution for perjury. The practice in this 
State is to receive other testimony and settle the whole 
question of contempt in one proceeding. (3) The re- 
spondents in such a proceeding for contempt are not 
entitled toatrial by jury. State v. Matthews, 37 N. 
H. 450; Oswald’s case, 1 Dall. 319; State v. Bicht, 3 
Minn. 411; State v. Doty, 32 N. J. Law, 403; Crow v. 
State, 24 Tex.12 Huntington v. McMahon. Opinion 
by Carpenter, J. 

SURETYSHIP — LIABILITY FOR ACTS BY PRINCIPAL 
BEFORE EXECUTION OF BOND — TESTAMENTARY TRUS- 
TEE—DUTY AS TO DISCLOSURE, —(1) A testamentary 
trustee gave a bond with the defendant as surety for 
the faithful discharge of his trust. He had held the 
trusteeship for some time before, the bond being given 
in place of another, and it appeared that at some time 
previous to giving the new bond he had had the trust 
fund uninvested in his hands. Two years later he was 
removed and the fund was found to have been con- 

verted by him. Held, that as he had a right to hold 
the fund during his trusteeship, it was no answer to 
the claim upon the defendant on the bond that the 
conversion might have been made before the bond was 
given, his completed default being his neglect to pay 
over the fund in money or proper securities to his suc- 
cessor. (2) The accounts of testamentary trustees 
appear upon the probate files and records, and are open 
to the inspection of the public, so that a surety has the 
means of informing himself with regard to the faith- 
fulness of his principal. It is the duty therefore of 





*To appear in 58 New Hampshire Reports. 





*To appear in 48 Connecticut Reports, 
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the surety to inform himself, and he is not discharged 
by the same failure on the part of a cestui que trust to 
give information or take measures for his protection 
that would discharge tbe surety on a bond for the 
faithfulness of a private servant. State of Connecticut 
y. Howarth. Opinion by Pardee, J. 


WILL— FRAUD AS TO SINGLE LEGACY DOES NOT IN- 
VALIDATE OTHERS. — Fraud or undue influence in pro- 
curing one legacy in a will does not invalidate other 
legacies not so procured. Where the issue is as to the 
fact of undue influence in procuring a will, and it ap- 
pears that the undue influence was confined to a single 
legacy in the will, the jury may find under that issue 
the will void as to the legacy and valid as to the others. 
Trimlestown v. D’Alton, 1 Dow. & Cl. 85; Florey’s 
Ex’r. v. Florey, 24 Ala. 241. Harrison’s Appeal. Opin- 
ion by Loomis, J. 





WEST VIRGINIA SUPREME COURT OF AP- 
PEALS ABSTRACT. 





FRAUDULENT CONVEYANCE — TO INNOCENT PUR- 
CHASER FOR VALUE NOT IMPEACHABLE. — The statute 
for the prevention of frauds has been universally con- 
sidered as an exposition of the common law, and was 
intended to avoid deeds contrived and devised fraudu- 
lently for the delaying and defrauding of creditors in 
those cases only where both parties participate in the 
fraud. The grantor may intend a fraud, but if the 
grantee is a fair bona fide and innocent purchaser, his 
title is not to be affected by the fraud of his grantor. 
Under our statute of frauds, as well as the English 
statute of 13th Flizabeth, a bona fide purchaser for 
value, having nv notice of covin, fraud, collusion, &c., 
will be protected. To vitiate a conveyance there must 
bea fraudulent design in the grantor, and notice of 
that design in the grantee. Goshorn’s Executor vy. 
Snodgrass. Opinion by Haymond, J. 

[Decided April 30, 1881.] 


MALICIOUS PROSECUTION — ADVICE OF COUNSEL.— 
In an action for malicious prosecution, when defend- 
ant set up that his acts charged were done under 
advice of counsel, held that such advice ought not to 
be taken into consideration in determining whether 
probable cause existed or not. It should however be 
considered by the jury in determining the question of 
fact whether the defendant was or was not actuated by 
malice, and it is entitled to more or less weight or no 
weight at all, according to all the circumstances attend- 
ing it, all of which could be considered by the jury. 
The circumstances referred to are such as_ these: 
Whether the advice of counsel was sought bona fide or 
was sought only asa mode of protecting the defend- 
ants in acontemplated wrong; whether it was followed 
in good faith or not; whether it was really believed to 
be good counsel by the defendant; whether the at- 
torney giving the advice was an attorney of character 
and standing or otherwise; whether he was or was not 
candid and disinterested in the opinion of the defend- 
ant in giving the advice; whether ali the facts and 
circumstances known to the defendant were frankly 
communicated tothe attorney, or a portion of them 
suppressed or misstated; whether the defendant had 
orhad not made a careful investigation of the facts 
before consulting counsel. Under some circumstances 
this advice of counsel ought tobe entitled to great 
weight with the jury as tending to show that the de- 
fendent was not actuated by legal malice; under other 
circumstances it would be entitled to very little or no 
weight, or might even tend to show that the defend- 
ant was actuated by malice. The jury alone should 
determine the character and effect of such advice. 
Vinal v. Core. Opinion by Green, J. 


[Decided April 30, 1881.] 





STATUTE OF LIMITATIONS — NEW PROMISE — Ex- 
TRINSIC EVIDENCE TO IDENTIFY DEBT. — To remove 
the bar of the statute of limitations by a new promise 
in writing, such promise must be determinate and un- 
equivocal; and if the new promise is to be raised by 
implication of law from an acknowledgment, there 
must be an unqualified acknowledgment of a subsist- 
ing debt which the party is liable and willing to pay. 
If such acknowledgment or promise is contained ina 
letter of the defendant to the plaintiff, it is not ne- 
cessary that the amount of the debt or that its date 
should be specified in the letter, but the particular 
debt to which the letter refers may be identified by 
extrinsic evidence—written or parol—and if so identi- 
fied clearly, and the promise is unequivocal, or the ac- 
knowledgment is of a subsisting debt for which the 
defendant is liable and willing to pay, the bar of the 
statute of limitations is thereby removed. Abraham 
v. Swan. Opinion by Green, J. 

[Decided August 20, 1881.] 


WILL — BURDEN OF PROOF — NAME OF TESTATOR 
WRITTEN BY ANOTHER — ATTESTATION. — (1) At com- 
mon law a man could not make a will, and the 
statutes of wills changing the common law and per- 
mitting persons to dispose of their property by will, 
but requiring that the testator should be of sound 
mind as to testamentary capacity, changed the com- 
mon-law presumption of sanity, and cast the burden 
of proof upon the propounder of the will to show that 
the testator was sane when the will was executed. (2) 
If one having testamentary capacity is unable from any 
physical cause, to write his name to his will, another 
person may steady his hand and aid him in so doing; 
and it is not necessary'to prove an express request 
from the testator for such assistance; and it may be 
inferred from the circumstances of the case. (3) The 
attestation of a willis necessary to its execution, and if 
before this important part of the execution, and while 
it is being done, the testator, by reason of either un- 
consciousness or physical inability, was unable to 
dissent from the attestation and to arrest and prevent 
the same by indicating his dissent or disapproval, if 
he had desired to do so, the will is not valid. It is not 
necessary that the testator shall actually assent to the 
attestation, but when the attestation is made, he must 
be inamental and physical condition which will en- 
able him to dissent from the attestation if he desires; 
and if his condition is such that he could give dissent 
or disapproval if he chose to do so, but did not, his as- 
sent will be implied. MeMechin vy. McMechin. Opin- 
ion by Johnson, J. 

Decided April 30, 1881.] 


a 


FINANCIAL LAW. 

CORPORATION — NEGOTIABLE NOTE OF —INDORSE- 
MENT. — An action may be maintained by the indorsee 
of a promissory note payable to the order of a corpo- 
ration and indorsed thus: ‘* Charles B. Folsom, Treas.,”’ 
by one who held that office in the corporation and was 
authorized to perform the financial business thereof. 
Such an indorsement is sufficient to transfer the note. 
In Farrar v. Gilman, 19 Me. 441, the indorsement was 
by the cashier; in Chase v. Hathorn, 61 id. 505, by A. 
Hobart, treasurer of Newport Savings Bank; in Dunn 
v. Weston, 71 id. 275, by the treasurer. In Castle v. 
Belfast Foundry Co., 72 id. 167, the signature was Wm. 
H. Castle, President. In Nicolas vy. Oliver, 36N. H. 
219, the indorsement was by W. Earl, Sec’y, and held 
a good indorsement of a note payable to an insurance 
company. In Folger v. Chase, 18 Pick. 63, the note of 
the bank was indorsed P. H. Folger, Cashier, and it 
was held to pass the title to the note, Wilde, J., re- 
marking that ‘“‘the indorsement by the cashier in his 
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official capacity sufficiently shows that the indorsement 
was made in behalf of the bank and if that is not suf- 
ficiently certain, the plaintifis have the right now to 
affix the name of the corporation.”’ In McIntyre v. 
Preston, 5 Gilm. 48, a note payable to a corporation 
was transferred by its authorized officer indorsing the 
same by his own name with his official designation and 
the indorsement wag#held to pass the title to the note. 
Maine Sup. Jud. Ct., July 21, 1881. Russell v. Folsom. 
Opinion by Appleton, C. J. (72 Me. 436.) 


NATIONAL BANK—TAKING MORTGAGE TO SECURE 
DEBT WHEN NOT ULTRA VIRES — MISTAKE IN DEED— 
usury. — (1) When several debts due to a National 
bank are consolidated into one, and a new note is 
given, the bank is not acting ultra vires in taking a 
mortgage on real estate to secure such note. It is com- 
petent for a National bank to purchase a note in favor 
of a third party, and thereby acquire incidentally a 
mortgage on land which had been given to secure it; 
and the claim so evidenced may be incorporated with 
other indebtedness and a new mortgage on real estate 
taken to secure the whole sum. Even if taking such 
security by the bank were ultra vires, the mortgage 
would not be void, but only an offense against the 
United States, of which the mortgagor could not avail 
himself to defeat his own deed. Bank v. Matthews, 
98 U. S. 621; Bank v. Whiting, 103 id. 99. (2) Where, 
by the mistake or oversight of the makers of a deed, the 
same is incorrectly written, they have no equity to call 
upon the grantee to correct the mistake in the books 
of the register, as they have an ample remedy under 
the statute (Bat. Rev., ch. 35, § 26); and a promise by 
the grantee to make such correction at his own expense 
and trouble would be nudum pactum. Fulke v. Fulke, 
7 Jones, 497; Hatchell v. Odom, 2 Dev. & Bat. 302. (3) 
Usurious interest previously received by a National 
bank in the course of renewals of a series of notes, 
terminating in one upon which suit is brought, cannot 
be pleaded by way of set-off or payment. The only 
remedy open to the party aggrieved is that prescribed 
by the act of Congress, a separate action for double 
the interest paid by him. Barnett v. Bank, 98 U.S. 
555. North Carolina Sup. Ct., Oct. term, 1881. Old- 
ham v. First National Bank of Wilmington. Opinion 
by Ruffin, J. (85 N. C. 240.) 


SURETYSHIP — CREDITOR HOLDING MONEY OF PRIN- 
CIPAL DEBTOR ON DEPOSIT, NOT BOUND TO APPLY TO 
DEBT. —In an action against B. on a promissory note 
made by 8S. and signed by B., the defense set up was 
payment, under which B. offered to show by a bank- 
book that when the note became due 8. had on deposit 
with plaintiff below, a bank, money subject to check 
sufficient to pay the note; that plaintiff was bound to 
apply such deposit to the payment of the note, and its 
failure to do so relieved B. as surety. Held, that the 
evidence was not admissible. The bank-book did not 
tend to support the plea. It merely showed the de- 
posit of money by 8S. which was subject to his check. 
This, in the absence of any appropriation to the notes 
in suit, or directionto so appropriate it, was not pay- 
ment. This was an equitable defense and under all 
the authorities was not admissible under the plea of 
payment. It is sufficient to refer to Updegraff v. 
Spring, 11S. & R. 188; Hamilton v. Moore, 4 W. & 8. 
570; Coverly v. Fox, 1 Jones, 171; Holt v. Bodey, 6 
Harris, 207. The plea of payment means common-law 
payment; actual payment. It need not be in money; 
it may be by the transfer of choses in action, or other 
property, but it must be something which is accepted 
as money. When payment is pleaded with leave to 
give the special matter in evidence, an equitable de- 
fense such as the one set up in this case may be intro- 
duced when the proper notice has been given. Such 
plea with notice operates substantially as a bill in 
equity, praying an injunction; admitting of any sug- 





gestion which shows, ea cequo et bono, the plaintiff 
ought not to recover; without notice, the door is closeg 
upon every merely equitable consideration, which falls 
short of technical payment. Hawk v. Geddes, 168, & 
R. 28. Pennsylvania Sup. Ct., Oct. 24, 1881. Steiner 
v. Erie Dime Savings Bunk. Opinion by Paxson, J, 








—— CONTRACT BETWEEN CREDITOR AND PRINCIPAL 
—M., the holder of two notes upon which F. & Co 
were holden as principals, and H. (as he claimed) ag 
surety executed, with other creditors of F. & Co., and 
delivered to the principals the following contraet: 
‘* We, the undersigned, creditors of Warren A. Farr & 
Co., of Boston, in the Commonwealth of Massachu- 
setts, in consideration of one dollar and other good 
and sufficient considerations to us severally paid by 
said Warren A. Farr & Co., the receipt whereof jg 
hereby acknowledged, do severally promise and agree 
with the said Warren A. Farr & Co., that we will re. 
ceive in full satisfaction and discharge of our respect- 
ive claims against them, the amount of sixty per cent 
thereof in the following manner, namely: Twenty-five 
per cent of said claims respectively, in thirty days 
from the date thereof, and the remainder in sixty 
days from the same date of this instrament. Witness 
our hands and seals, hereby severally adopting the seal 
set opposite the first signature hereto as the seal of 
each of us respectively, this thirty-first day of Decem- 
ber, A. D. 1872.” Held, that this was an executory 
contract; that it gave the principals no delay; that it 
was no bar to an instantaneous suit by M. upon the 
notes, and that until performed by F. & Co. M.’s debt 
remained unaffected thereby, and H., if a surety, was 
not thereby discharged. The authorities are in entire 
accord with this view of the case. In Clifton v. Litch- 
field, 106 Mass. 34, it was held that an executory con- 
tract, by way of compromise to discharge a disputed, 
unliquidated claim, by the giving of the debtor's 
promissory note, for a sum less than the amount actu- 
ally due, was not a bar to a suit upon the original de- 
mand, although the note has been tendered the cred- 
itor, if it has not been accepted. In Blake v. Blake, 
110 Mass. 202, the agreement was under seal. ‘The 
agreement,’’ observes Wells, J., ‘to accept a part in 
satisfaction of the whole, so long as if remains execu- 
tory, will not operate either as payment, satisfaction 
or discharge.’’ In Cushing v. Wyman, 44 Me. 121, the 
question here presented was fully examined and con- 
sidered, and it was then held that an executory agree- 
ment constituted no bar toasuit. Maine Sup. Jud. 
Ct., Aug. 3,1881. Miller v. Hatch. Opinion by Apple- 
ton, C. J. (72 Me. 481.) 


+—_—_—__—_ 


RECENT ENGLISH DECISIONS. 

MARITIME LAW— WHEN PILOT ENTITLED TO SAI- 
VAGE. — When a pilot has assisted in navigating a ves- 
sel from a dangerous situation to a safe anchorage, the 
test, whether he is entitled to be remunerated for 
salvage services is not on the one hand whether the 
vessel was at the time of succor in distress, or on the 
other hand whether she was then damaged; but 
the test is whether the risk attending the service to 
the vessel was such that the pilot could not be reason- 
ably expected to perform them for the ordinary pilot's 
fees, or even for extraordinary pilotage reward. A 
vessel was, during a heavy storm, being driven to lee- 
ward toward dangerous sands; her captain was igno- 
rant of the locality, and her loss appeared almost 
inevitable; some pilots seeing her danger put off to 
sea at the peril of their lives in order to assist her; 
they were unable to board her by reason of the height 
of the sea; but by preceding her and signalling to her, 
they guided her to asafe anchorage. The vessel has 
sustained no damage. 


Held, that the pilots were enti- 
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tled to be remunerated for salvage services. Ct. of 
Appeal, June 20, 1881. Akerblom v. Price. Opinion 
by Brett, L. J., L. R., 7Q. B. D. 


REAL ESTATE — MINE— INJURY TO SURFACE OF THE 
panp. — A clause in a mining lease that the lessee may 
work the mines ‘‘ in the usual and most approved way 
jn which the same is performed in other works of the 
like kind in the country,’’ refers simply to the mode 
of carrying on the underground works for mining pur- 
poses ; but does not suppose a custom to work the 
mines so as to injure or interfere with the rights of 
other people. Nor did the words that the mining 
lessee should have liberty to enter upon the land and 
carry away the minerals, and to erect buildings, and 
«do and execute all such other acts, works and things 
upon, in or under, or above the said premises, as shall 
be necessary or convenient for working and carrying 
away the same,’ making compensation, etc., enlarge 
the power so to deal with the mines as to let down the 
surface. Authorities referred to, Hext v. Gill, L. R., 
7Ch. App. 699; Taylor v. Shafto, 8 B. & S. 228. Per 
Lord Blackburn: In common right the person who 
owns the surface has aright to have it properly sup- 
ported below by minerals. A court of law has to look 
at the documents to see whether the parties have 
agreed upon something different from the common 
right. House of Lords, May 6, 1881. Davis v. Tre- 
harne. Opinions by Lord Ch. Selborne and Lords 
Blackburn and Watson, L. R., 6 App. Cas. 460. 
ae. aces 

INSURANCE LAW. 

FIRE POLICY —- CANCELLATION OF POLICY — REBATE 
PREMIUM MUST BE PAID TO EFFECT CANCELLATION 
— WAIVER. — T., an illiterate woman, held a fire policy 
upon. her houge in the H. insurance company. By its 
terms the company had the right to cancel the policy 
atany time by giving notice to that effect, and return- 
ing to her a ratable proportion of the premium for the 
wmexpired term of the policy. The company gave no- 
tice that it wished to cancel the policy, and she met its 
agent and signed acancellation of the policy at his re- 
quest, before he said any thing about refunding money 
toher, and gave up her policy. He did not pay her 
any money, but gave her a due bill or certificate of in- 
debtedness of the company for the amount due her, 
asareturn premium, and explained to her in regard to 
its payment, and she made no reply. Before the due 
bill was paid, and thirteen days after it was given, the 
insured property was destroyed by fire. In an action 
on the policy the agent testified to these facts, and 
said that he was to pay the money when he received it 
from the company. The length of time required to go 
from the place where the agent did business to the 
company’s place of business, was five hours. Held, 
that it was for the jury to determine whether H. 
(who was dead at the time of the trial) accepted the 
due bill as payment or not. If she did not, the policy 
was in force at the time of the loss. A clear distinc- 
tion exists between taking it asa payment or as an ad- 
mission of indebtedness. To extinguish the liability 
of the company for the insurance, actual payment of 
the sum to be refunded must be made. Hathorn v. 
Germania Ins. Co., 55 Barb. 28; Van Valkenberg v. 
Lennox Fire Ins. Co., 51 N. Y. 465; A®tna Ins. Co. v. 
Maguire, 51 Ill. 242; Holden v. Putnam Fire Ins. Co., 
46N. Y.1. Pennsylvania Sup. Ct., May 2, 1881. Home 
Insurance Co. v. Tighe. Opinion by Mercur, J. 





— STATEMENT AS TO RISK — VALUATION OF PRO- 
PERTY — WAIVER.—(1) Where the agent of an insurer 
asked the insured, upon the renewal of a policy, if the 
tisk was about the same as before, and upon an affirm- 
ative answer entered the amount ina blank in the ap- 
plication, the jury might infer that he knew what it 





was before; and a charge based on that hypothesis was 
noterror. (2) If the assured did not know the value of 
property on which he desired insurance,but bona fide 
stated such value on information, and so informed the 
insurer or its agent, the falsity of the information 
would not avoid the policy. (3) An absolute refusal to 
pay, on the part of an insurer, waives preliminary 
proofs. A refusal by an insurer to settle with the in- 
sured, or to fix the amount of liability, if any, during 
the pendency of certain garnishments, would waive 
proofs of loss during that time. Georgia Sup. Ct., Oct. 
18,1881. Merchunts and Mechanics Insurance Co. v. 
Vining. Opinion by Crawford, J. 


—— OMISSION TO STATE INCUMBRANCE — VACANCY 
OF PREMISES — AGENCY — KNOWLEDGE OF AGENT — 
EXTRA RISK — ASSIGNMENT OF INSURANCE CLAIM 
AFTER LOSS — CHANGE IN POSSESSION. — (1) A fire in- 
surance policy upon premises in Wisconsin, declared 
that it should be invalidated by any omission to make 
known a material fact respecting its condition, situa- 
tion, value or occupancy of the property. The assured 
was not asked, by the printed form of application or 
otherwise, whether there were incumbrances on the 
property. Held, that the contract was not invalidated 
by his mere omission to volunteer a statement of the 
fact that there was a lien on the property, to a large 
amount, for taxes; nor by his omission to disclose that 
he had entered into an oral executory contract to lease 
the property. (2) By its terms the policy was to be- 
come void if the insured premises should become vacant 
or unoccupied. The property consisted of distillery 
buildings and machinery, presumbly available for no 
other use; but the policy prohibited that use during 
its term, (three months), while expressly covering a 
carpenter’s risk. The carpenter work contemplated 
was finished before the end of the term, and the build- 
ing then remained unoccupied until destroyed. Held, 
that underthe circumstances the insurer will not be 
heard to allege a forfeiture because the premises were 
unoccupied. (3) The insured applied to W., an insur- 
ance agent, toinsure his property. W. placed the risk, 
not in any company represented by him, but in com- 
panies, including the defendant, represented by other 
agents; and there was no communication on the sub- 
ject between the insared and such otheragents. Held, 
that W. must be regarded as defendant’s agent in re- 
spect to this insurance, under the Wisconsin statute, 
(R. S.,§ 1977); and his knowlege that the premises were 
unoccupied at the time of the insurance binds the de- 
fendant, and operates as a waiver of the condition as 
to occupancy. (4) The policy contained this clause: 
*Carpenter’s risk granted during the term of this 
policy, and it is understood and agreed, and this policy 
is upon the express condition, that the property shall 
not be operated as a distillery during the term of this 
insurance, it being intended by this policy to cover 
carpenter’srisk only.”’ Held, that the word ‘‘ only’: 
must be construed as excluding merely the other ex- 
traordinary risk named (viz., ranning the property as 
a distillery), and not as excluding the general risk com- 
mon to all property; and the assured may recover for 
a loss accruing after the occupation for carpenter work 
ceased. (5) A condition in an insurance policy, pur- 
porting to invalidate the contract for an assignment 
of the policy, made after the insurance money becomes 
due, would be void, as inconsistent with the covenant 
of indemnity, and as contrary to public policy. See 
Bradley v. Peixoto, 3 Ves. Jr. 324; Gart v. Insurance 
Co., 25 Barb. 189; Courtney v. Insurance Co., 28 id. 
116; West Brancy Ins. Cov. Helfenstein, 40 Penn. 
St. 149. (6) By its terms, the policy was to become 
void if any change should take place in the title or pos- 
session of the property by judicial decree, legal process 
or voluntary conveyance. The assured had entered 
into an oral executory contract to lease the property, 
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and in the meantime, during the term of insurance, 
the intended lessee entered into actual possession, 
under a parol license from the assured, for the single 
purpose of making repairs. Held, that there was no 
change of possession within the meaning of said condi- 
tion. Wisconsin Sup. Ct., Oct. 18,1881. Alkan v. New 
Hampshire Insurance Co. Opinion by Lyon, J. 
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NEW YORK COURT OF APPEALS DECISIONS. 








\HE following decisions were handed down, Tuesday, 
March 7, 1882. 

Order reversed and judgment on the verdict affirmed 
with costs— Neil v. Thorn. ——Judgment affirmed 
with costs — Christal v. Kelly. Order reversed and 
motion to correct computation granted, with costs — 
Erwin v. The Neversink Steamboat Co. —— Order 
affirmed, with costs — In the Matter of the Application 
of the New York & Lockport & Western Railroad Co. 
v. The New York, Lake Erie & Western Railroad Co. ; 
Hall v. The United States Reflector Co.—— Order ap- 
pealed from by plaintiff, reversed, and order appealed 
from by defendants, affirmed, with costs of one appeal 
to be paid to plaintiff — Randall v. Carpenter. —— Ap- 
peal dismissed with costs— Ferris v. Hard.—— Ap- 
peal dismissed without costs— The Commercial Na- 
tional Bank of Oskosh v. The Niagara Firz Insurance 
Co.—— Motions to put causes on calendar denied — 
The Nassau Gas Light Co. v. The City of Brooklyn; 
King v. Mackellar; The People ex rel. The Eastern 
Transportation Line v. The Commissioners of Taxes; 
Same v. The Board of Aldermen of New York.—— Mo- 
tion to strike causes from preferred calendar denied — 
Ellsworth v. The 4Etna Insurance Co.; Platz v. The City 
of Cohoes.——Motion to put cause on calendar 
granted —In re Lockport and Buffalo Railroad Com- 
pany. —— Motion for corrected returng ranted with- 
out costs — Scott v. Morgan. —— Motion for re-argu- 
ment denied with $10 costs — Hopkins v. Lane. 

Rail NI 


CORRESPONDENCE. 


REFEREE’S LIEN ON REPORT. 


Editor of the Albany Law Journal: 

I would ask through your valuable journal whether 
section 1019 of the Code of Civil Procedure is to be 
construed as meaning that a referee can hold his report 
until his demand therefor is paid, he demanding more 
than legal fees, and sue for and recover the legal fees, 
after a notice required to be given by the above section 
has been served, after the expiration of the sixty days 
and before the report is filed or delivered? Lask it 
because the question is not settled and the Superior 
Court of Buffalo has refused to allow the question to 
go to the Court of Appeals, the amount involved being 
less than $500. The case is as follows: One W., an 
attorney, was appointed referee in a suit commenced 
in the Superior Court of Buffalo by Gieb v. Topping, 
reported in 83 N. Y. 46. The case was tried before the 
referee and submitted December 30, and on January 6, 
following, the referee informed the attorneys for both 
parties, that the report was ready and that he had 
found for the plaintiff $256.92; that he had spent forty- 
five days in hearing the evidence and making up his 
report, and demanded $260 as his fees. Plaintiff's 
counsel refused to pay it (no agreement as to fees hav- 
ing been made). On March 2, following (sixty days 
having elapsed), defendant’s attorney served a notice 
ending the reference; notice of that fact was giyen to 
the referee. He subsequently had the fees taxed by 
the clerk, who allowed the referee $135. The referee 
thereupon sued the plaintiff for these fees (still retain- 
ing his report, and the cause having been noticed and 
retried before a jury). The referee’s action came on 





before Judge Sheldon and a jury, but the judge re- 
lieved the jury and ordered judgment for plaintitf, the 
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exceptions to be heard at General Term, in the firs 
instance. That court being composed of Judges Beck. 
with and Smith, before whom the cause was argued 
Judge Smith was for affirmance, Judge Beckwith dis. 
sented, and it is claimed that by section 281 of the 
Code of Civil Procedure the judgment was affirmed 
by one judge. Virtually deciding that a referee cay 
charge an illegal fee, refuse to deliver or file his report, 
if not paid, so that judgment could not be entered jf 
the illegal fee is not paid; and yet the referee may gue 
aud recover the fees allowed by statute, ignoring see. 
tion 1019. If this is the law, should not this section be 
stricken out? Again, can one judge at a General Term 
of a Superior Court, composed of three judges, affirm 
a judgment when sent there by the trial judge (one of 
the three) in the first instance, when one of the other 
two judges dissents? 

Deeming these grave questions, affecting both law- 
yers and suitors, and inasmuch as some of the judges 
of the Superior Court of Buffalo have seen fit to re. 
strict the question to their own court, and deprive us 
of the benefit of the opinion of the Court of Appeals, 
we seek light from this source. 

The court, in 83 N. Y. 46, hints at the law in the case, 
but it was not then definitely decided, and hence the 
injustice in not allowing the case to go to the court of 
last resort. Yours, respectfully, 

FREDERICK R. MArcu. 


NOTES. 

HE American Law Review for March contains the 
following leading articles: Some features of mari- 
time liens, by Frank Goodwin; Objections to grand 
jurors, by Edwin G. Merriam. The American Law 
Register for March contains the following cases in full: 
Davis v. Smith (Mo.), on married woman’s personal 
liability on her contract, with note by Henry Wade 
Rogers; Vanhorn v. Gilbough (Penn.), on stock ex- 
change usages, with note by Francis A. Lewis, Jr.; 
O'Connor v. City of Memphis (Tenn.), on effect on 
municipal debts of repeal of city charter and incor- 
poration under a new charter, with note by H. H. 
Ingersoll; State v. Smith (Ind.), on * unlawfully” in 
indictment, with note by W. W. Thornton. The 
Western Jurist for February contains a leading article 
by Judge Thompson, on Place of making corporate 

contracts and doiug corporate acts. 

Errata.—The case of James v. Campbell, ante, 133, 
was reversed in the Supreme Court, instead of 
“affirmed.” For ‘‘ Kentuckians,” ante p. 142, read 
North Carolinians.——A lawyer in Cleveland bas been 
disbarred for sheep stealing. He probably merely 
wanted to rebind his library.——The plan, referred to 
by a correspondent, of hanging up at the door of 4 
lawyer’s office a bag full of pocket almanacs—exhibit- 
ing, on the reverse, in a form convenient for intending 
clients, the name, whereabouts from day to day, and 
scale of charges of the practitioner within—is an in- 
genious combination worthy of the most enterprising 
seller of fancy goods. The contrivance of a pocket 
calendar as a make-weight to an advertisement pre- 
vents the recipient, if he be a thrifty man, from im- 
mediately throwing away the document, and by good 
fortune, he may even be induced to keep the almanac, 
and the advertisement with it, in his purse for the 
whole year. ‘* Please take one,’’ is the insinuating plea 
set up in a chemist’s shop over a packet recommending 
the virtues of a panacea. Theuse of a bag into which 
clients may dip and draw out luck is, we believe, en- 
tirely original. At the bottom of the bag, as in 
Pandora’s box, thore is, no doubt, hope; but youth 
and hope are not sufficient excuses for degrading 4 
profession into a trade.—London Law Journal. 
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The Albany Law Journal. 


ALBANY, Marcu 18, 1882. 





CURRENT TOPICS. 





N connection with Prof. Davies’ article on Con- 
| structive Self-defense, ante, 187, attention is 
called to Ross v. State, 10 Tex. Ct. App. 455, hold- 
ing that one may justify resistance to an unlawful 
arrest of his brother, opposing force to force, to any 
necessary extent, even to killing. The court say: 
“ As to the right of Alonzo Ross to act in the pro- 
tection of the life, liberty and property of his 
brother William, there can be no question.” The 
question was more carefully examined in Alfred v. 
State, 8 id. 545, where the court, referring to Zooley’s 
case, 2 Ld. Raym. 1296, holding that killing in re- 
sistance to unlawful arrest is manslaughter, say that 
the ‘‘case has received much adverse criticism, no- 
tably from Foster, in his Discourses; but these criti- 
cisms relate chiefly to the power of interference by 
entire strangers in behalf of a prisoner already in 
confinement, and concede the lawfulness of such in- 
terference by a fellow-servant, friend, or brother of 
the prisoner incarcerated.” It must be noted how- 
ever that the Texas Criminal Code provides that re- 
sistance may be made ‘‘ either by the person about 
to be injured, or by some person in his behalf.” 





It seems that a ‘‘brilliant’’ member of the Can- 
ada Legislature having recently been denied admis- 
sion to the bar without pursuing the usual course 
of study, the Legislature have taken measures to 
avenge the slight, and as the Legal News says, ‘‘ have 
resolved to make the way clear for the future to all 
men alike, whether they have been engaged in mak- 
ing laws or studying them.” The News further 
says: ‘The three years spent in a law office is very 
apt to beget habits of laziness, because the time is 
so much longer than is needed to learn what is now 
required upon the examinations, On the other 
hand, a man who could pass the most severe exam- 
ination after a short time of study, might be entirely 
without the experience which is needed and only 
comes with long office practice.” It is our belief 
that some time spent in a practicing attorney’s office 
is indispensable to fitness for admission, Much of 
course depends upon the office and the nearness to 
business to which the student is admitted. In 
many city offices the student does not come in con- 
tact with business to the same extent as in most 
country, offices. But the copying of papers, and 
the familiarizing with forms, and the practical con- 
tact with real business in other ways, are very in- 
structive to the student. The law school is not the 


best place to teach practice. 


Sergeant Mason, who shot at Guiteau, whom he 
was set to guard, has been convicted by court-mar- 
tial, and sentenced to dishonorable discharge from 


VoL. 25 —No, 1l, 





the army, with forfeiture of pay, and to eight years 
of hard labor in the Albany penitentiary. This is 
severe, but none too severe. Doubtless the man ex- 
pected fame and reward for trying to kill the presi- 
dent’s assassin. But his act was if possible even 
more reprehensible than Guiteau’s. He tried to 
murder his defenseless prisoner, whom he was ap- 
pointed and had impliedly promised to protect as 
well as to watch, and simply because as he says he 
was disgusted with the duty of guarding such a 
wretch. We are glad that the court have imposed 
the severest sentence they could, and we hope it 
will be carried out without any sentimentalizing or 
implied approval of ly:ch law. It is fit that the 
government should teach men that the life of a 
prisoner in its hands is sacred, and only to be at- 
tempted or taken under the solemn and formal 
sanctions of the law. We hope too that the other 
rascal, who shot at Gaiteau in the street, will be 
duly punished. The greatest stigma on the admin- 
istration of justice in this country is the funda- 
mental disregard of the sacredness of human life, 
and the tacit approval of the adoption of private 
means of administering what would be justice if 
inflicted by the State. This practical willingness 
to farm out the administration of justice to private 
individuals, and this applause of men who are bold 
and reckless enough to take the law into their own 
hands, are indications of barbarism. The govern- 
ment itself must not only execute justice more cer- 
tainly, promptly, and inexorably, but it must severely 
punish all who try to usurp these functions. 





The ‘‘side-judge” has been overhauled in our 
Legislature. An attempt has been made in the sen- 
ate to abolish him — unsuccessfully, thus far, we be- 


lieve. As a general thing the side-judges do no 
hurt. Occasionally, where as in Brooklyn they 


overrule the presiding judge on the question of the 
term of imprisonment to be inflicted, they become 
dangerous and insufferable. Probably their advice 
is valuable in many cases. They are generally bet- 
ter acquainted with the antecedents, reputation and 
circumstances of the criminals brought before them, 
and with those of jurors, than the presiding judge 
can be, and their counsel and information as to 
questions influenced by these considerations may be 
quite useful. But perhaps it would be well to re- 
strict their functions to the advisory, and to deprive 
them of their veto or overruling power. Even as 
to this we would not express a confident opinion 
with our present lights. The Legislature may justi- 
fiably use caution in abolishing so ancient an insti- 
tution, even if its apparent uses are not very great, 
but they may very well inquire into the propriety of 
imposing some checks upon a power out of propor- 
tion to its usefulness. 


Mr. Titus has introduced a bill in our State sen- 
ate for the abolition of imprisonment in civil ac- 
tions. This measure was some time ago suggested 
and advocated in this JournaL by Judge Arnoux, 
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Every lawyer knows that the remedy in question is 
of very little practical benefit. Every defendant 
against whom a civil judgment would be of any 
value, car: procure bail, and indeed almost any man, 
however irresponsible, can do so. If the judgment 
is collectible, the arrest is of no value. If the 
judgment. is not collectible, the remedy simply 
amounts to keeping the defendant on the jail limits 
until he can procure his discharge. So much for its 
practical use. In principle we believe it to be 
wrong and unequal. If a man commits a crime or 
a criminal fraud, of any moment to the public, let 
him be punished by criminal proceedings on behalf 
of the public, but let us not even indirectly help 
creditors to get their pay by giving them the power 
to imprison their debtors in civil transactions. Some 
States have refused to extradite fugitives where it 
was evident that the pursuit was merely to enforce 
payment of a civil debt. In a word, nothing but 
crime justifies imprisonment, and crime should be 
punished by the public alone. It is difficult, for 
example, to see why a man should be put in prison 
for breach of a contract to marry a woman; but if 
this matter is criminal, constitute it a crime, and 
punish it publicly. This reductio ad absurdum is 
sufficient to test the theory. No one would argue 
that any of the causes of arrest and civil imprison- 
ment, with very few exceptions, would theoretic- 
ally justify a public prosecution. Let those of pub- 
lic importance be made indictable, if they are not 
so already, and abolish the rest. If fraud amounts 
to false pretenses, or hiding a chattel amounts to 
larceny, there is already a public remedy, and it is 
not politic or dignified for the State to let the citi- 
zen use its powers to collect his debt, and it is un- 
just to allow an imprisoment for a fraud or a hiding 
that is not criminal. We hope that the bill in ques- 
tion will be reported favorably and passed. 


Now that Mr. Conkling and Mr. Edmunds have de- 
clined, and Chief Justice Andrews apparently does 
not desire it, the President has nominated Judge 
Blatchford for the vacancy on the Federal Supreme 
Court bench. This gentleman is one whom we early 
suggested as the fittest for the position, all things 
considered. Much as we admire Senator Edmunds, 
and conceding his eminent fitness, his appointment 
would have been a repetition of the grave error of 
the President’s two immediate predecessors, and 
would have given to New England, Ohio, and New 
Jersey, with a population not much greater than 
that of New York, five Justices on this bench, and 
left New York without any. As Ohio has two, 
which is certainly one too many, and New England 
has one, which is certainly enough, and New Jersey 
has one, which some will think too many, and cer- 
tainly is enough, it is fitting that New York should 
have one. We do not know what proportion of the 
Supreme Court business comes from this State, but 
we suppose a very large proportion, and it seems 
politic, if not absolutely essential, to have a repre- 
sentative on that bench acquainted with our laws 
and in sympathy with our interests. No citizen of 





this State is better qualified for this position, by at. 
tainments, experience, character, and judicial gifts, 
than Judge Blatchford. 


In another column Mr. Field calls attention, ing 
very concise manner, to the necessity for general 
codification of the common law, and the history of 
the proposed Code now pending before our Legisla. 
ture. The opponents of codification will no doubt 
be on hand as usual, trying to make the Legislature 
believe that law is something so ‘‘ elastic,” varia- 
ble, and uncertain that it cannot all be written. Of 
course, every gentleman, who wants a bill passed 
on a particular subject, concedes that it is easy to 
write the law on that subject; and the Legislature, 
and the public who have been so long bewailing the 
uncertainty of law, will be pretty apt to believe 
that the only distinction between writing the law 
on one subject and on all subjects is one merely of 
industry and application. In fact, the law has all 
been written as much as it needs to be, for seventeen 
years, and no very serious objections have been 
raised to the manner of the writing, and the objec- 
tions raised can easily be obviated. Let the Legis- 
lative committees bear in mind that the objections 
are really not so much to Mr. Field’s proposed Code, 
as to any and all Codes, although this general skep- 
ticism is veiled under specific objections to this 
Code. 
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NOTES OF CASES. 





MP\HE German Life Insurance Company of Lubeck 

had loaned to Count N., a resident of Austria, 
875,700 florins, Austrian currency, for which he 
gave his note (or bond), dated at Vienna, April 7, 
1872. The note was secured by the hypothecation 
of an estate situated in Austria, and held by the 
count as a jidei commissum. The consent of the 
proper Austrian authorities was procured for such 
hypothecation. The money was paid the count in 
Berlin. To the note (or bond) there was appended 
a *‘plan for repayment,” in which the count under- 
took to pay the interest and the principal in install- 
ments, in Austrian silver currency or in Prussian 
thalers, Austria and Prussia then having a monetary 
union, under whose stipulation silver was the basis 
of the currency, and the coins of each country had 
legal currency in the other, a florin being worth 
two-thirds of a thaler, and a thaler one and one- 
half florins. The payments were made as stipu- 
lated, till the enactrnent of the new monetary laws 
of the German Empire, by which gold was made 
the basis of the currency and a ‘‘ mark” the unit. 
The Lubeck insurance company then demanded 
that the payments should be made in the new cur- 
rency on the gold basis. Gold being considerably 
dearer than silver, Count N. refused, and offered to 
pay in Austrian silver florins. The company brought 
suit against him, claiming that as the contract had 
become effective only by the payment of the money 
to Count N., which took place in Berlin, it was 
governed by the laws of the German Empire, al- 
though the negotiations were made and the bond 
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dated at Vienna. The case went up to the Imperial 
Supreme Court, and all the courts held uniformly 
that although the contract would be held to be 
made in Germany and therefore governed by its 
laws, if it were an ordinary loan or a personal obli- 

ion; still, under the circumstances of this case, 
the contract must be held to have been made in 
Austria, and was governed by the Austrian laws, 
because a most important feature of it, and without 
which the company would not have loaned the 
money, was that the loan was secured by a hypothe- 
cation of the fidei commissum estate, which could 
not be done without the special consent of the Aus- 
trian authorities, and was entirely dependent upon 
the Austrian laws for its validity. The court de- 
cided that the company could not require payment 
in German gold, but must be satisfied with Austrian 
silver florins. — Vienna Juristische Blotter. 


In Larabee v. Lewis, Supreme Court of Georgia, 
January 17, 1882, 13 Rep. 270, it was held that 
“Snowflake,” as applied to bread or crackers, is a 
mere description of whiteness, lightness, and purity, 
and is not a valid trade-mark. The court said: 
“A trade-mark is defined to be the name, symbol, 
figure, letter, form, or device, used by a manufac- 
turer or merchant to designate the goods he manu- 
factures or sells, to distinguish them from those 
manufactured or sold by another, to the end that 
they may be known in the market as his, and to 
securé such profits as result from a reputation for 
superior skill, industry, or enterprise. A trade- 
mark which designates the true origin or ownership 
of the article manufactured or sold will be pro- 
tected, but words which have no other relation to 
the origin or ownership than merely to indicate the 
name or quality will not be protected. Nor will 
words he protected which all persons may use with 
equal truth as to the nature of a fact which they 
are used to signify, because all alike have the right 
toemploy them for the same purpose. And so, too, 
aname mercly descriptive of an article of trade, its 
qualities, ingredients, or characteristics, cannot be 
employed as a trade-mark, and the exclusive use of 
it be entitled to legal protection. That one may 
ue an arbitrary word, when not descriptive of the 
character or quality of the article to be sold, seems 
to be settled by the rulings of various courts. 
Noted instances of this are ‘ Pride’ as a trade-mark 
for cigars, ‘Charter Oak’ for stoves, ‘ Lone Jack’ 
fortobacco. Is not the term ‘Snowflake’ a mere 
descriptive term? In its common and ordinary 
sense it is understood to be descriptive of white- 
ness, lightness, and purity, words which of neces- 
sity belong to the publ:c and are common alike to 
ill. When applied therefore to crackers and bis- 
cuits it affirms unquestionably that they are white, 
light, and pure. Whetlicr used to describe the 


quality or style of this sort of merchandise or not, 
itdoes signify those facts which others by its use 
may express with equal truth, and therefore have an 
equal right to its use for that purpose.” Familiar 
fxamples of terms not capable of being made trade- 





marks are ‘‘ pictorial,” ‘‘ night blooming,” ‘‘ colo- 
nial,” ‘*‘ ferro-phosphorated,” ‘‘nourishing,” ‘ 4” 
(including tobacco of two different kinds), ‘‘ po- 
rous,” ‘‘rye and rock” (Van Beil v. Prescott, 82 

Y. 630). 


In Logers v. Western Union Telegraph Co., Indiana 
Supreme Court, January 13, 1882, 14 Cent. L. J. 
174, it was held that a contract on Sunday for the 
transmission of a telegraph message, may be void. 
The message was ‘‘Come up in morning, bring all.” 
The court said: ‘‘There are very many cases en- 
forcing this rule. Jéeynolds v. Stevenson, 4 Ind. 619; 
Banks v. Werts, 13 id. 203; Love v. Wells, 25 id. 
503; Davis v. Barger, 57 id. 54; Gilbert v. Vachon, 
69 id. 374; Parker v. Pitts, 73 id. 597; Miller v. 
State, this term. Some of them have carried the 
doctrine very far, possibly too far. In Link v. Clem- 
mens, 7 Blackf. 480, it was held that a replevin bond 
executed on Sunday was invalid, and in Catlett v. 
Trustees, 62 Ind. 365; 8. C., 30 Am. Rep. 197, the 
court decided that a subscription to a church made 
on Sunday was void. No rule is more firmly set- 
tled than the one under mention, and we cannot 
now depart from it. Courts cannot declare, as a 
matter of law, that the business of telegraphy is a 
work of necessity. There are doubtless many cases 
in which the sending and delivering of a message 
would be a work of necessity, within the meaning 
of our statute. But we cannot judicially declare 
that all contracts for the transmission of telegraphic 
messages are to be deemed within the statutory ex- 
ception. Whether the contract is within the excep- 
tion must be determined, as a question of fact, from 
the evidence in each particular case. We cannot 
adjudge that the message which the appellee agreed 
to transmit is one which comes within the statute 
permitting the performance of works of necessity. 
Tt reads thus: ‘Come up in the morning, bring 
all.’ These words are to be taken in their ordinary 
meaning, for there is nothing ascribing to them any 
other or different signification. Upon their face 
they imply a friendly invitation to visit the sender. 
Such a message cannot be regarded as a ‘ work of 
necessity,’ within the meaning of the statute. The 
contract for the transmission of the message having 
been made on Sunday, and the message not being 
one which can be treated as entitling it to be trans- 
mitted as ‘a work of necessity,’ the contract for its 
transmission must be adjudged incapable of en- 
forcement.” It is evident that the Catlett case is 
to be overruled in Indiana, as it has already been 
disapproved in Allen v. Duffie, 438 Mich. 1, and 
by the Supreme Court of Pennsylvania, in Dale v. 
Knapp. 
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USE OF FAMILY NAMES IN BUSINESS. 





YEVERAL very interesting cases have recently 
been decided, illustrating very completely the 
extent to which courts will go in restraining a man’s 
fraudulent or improper use of his family name, or 
granting a monopoly of such use. 





In Marshall v. Pinkham, 52 Wis. 572; 8. C., 24 
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Alb. Law Jour. 326, it was held that the proper 
name of the manufacturer of an article cannot be 
made a trade-mark, so as to prevent any other man- 
ufacturer of the same name from affixing such name 
to a similar article made and sold by him, where 
no unfair means are used to mislead purchasers into 
a belief that such article is manufactured by the 
person who first sold and continues to sell a like 
article under that name. The facts were briefly 
these: Samuel Marshall had a recipe for a liniment. 
He communicated the mode of preparing it to his 
wife and children, and permitted them severally to 
make and sell it for their own benefit, with a printed 
label which he furnished, announcing ‘Old Dr. 8. 
Marshall's Celebrated Liniment,” and exhibiting a 
vignette of a horse’s head, and the address of the 
particular member of his family so manufacturing 
and selling. By mutual agreement the family 
adopted separate territories for the sale. After his 
death his widow continued to manufacture and sell 
on her route, and finally assigned her rights to the 
plaintiff, one of the old doctor’s sons. Two of the 
other children licensed the defendant Pinkham to 
manufacture and sell with their label. This action 
was to restrain him from so doing. The defendant 
had judgment. The opinion contains a learned re- 
view of the cases. 

In Shaver v. Shaver, 54 Iowa, 208; S. C., 37 Am. 
Rep. 194, the plaintiff had for several years made 
wagons at Eldora, and painted on them in one gen- 
eral style the words ‘‘ Shaver wagon, Eldora.”” The 
defendant, his brother, had been his employee, and 
later his partner in that business. The firm was dis- 
solved, and the plaintiff acquired its property and 
continued the business. Two years after, the de- 
fendant set up the same business in the same town, 
and painted the same words on his wagons, in the 
plaintiff's general style, but with slight changes in 
form, and adding his own initials. The resem- 
blance was calculated to deceive the public. eld, 
that the defendant should be restrained. There was 
no attempt to restrain the defendant from fairly 
marking his wagons ‘‘Shaver wagon, Eldora,’’ but 
the ruling was put on the ground of imitation of 
the plaintiffs trade-mark, and the defendant was 
enjoined from using that description in connection 
with the plaintiff's style of painting it. The court 
said: ‘‘We are clearly of the opinion that the 
trade-mark of plaintiff is used by defendants with 
so little variation that their wagons would be readily 
taken to be of the manufacture of plaintiff. The 
imitation used by defendants we have no doubt is 
calculated to deceive customers, and thus defraud 
them and injure and defraud plaintiff.” None of 
the cases involving the use of mere family names 
were commented on or cited. 

Quite analogous to the last case is Robertson v. 
Berry, 50 Md. 591; S. C., 33 Am, Rep. 328. The 
complainant had for some twenty years published 
an almanac entitled, ‘‘J. Gruber’s Hagerstown 
Town and County Almanack,” which had been es- 
tablished and long published by his ancestor, The 
defendant, in 1879, issued an almanac, with the 
same emblems, devices, marks, representations, and 





= — ee 
general exterior appearance, and entitled, “T. ¢ 
Robertson’s Hagerstown Almanac.” Held, that the 
defendant’s publication should be enjoined. Fo, 
the cases of fraudulent imitation of the name of g 
publication, see note, 33 Am. Rep. 335. 

In Olin v. Bate, 98 Til. 53, defendant Bate was q 
physician in Chicago, giving special attention to 
veneral diseases, and advertising largely, conduct. 
ing this business under the assumed name of Ap. 
drew G. Olin. Plaintiff, Henry Olin, was a physician, 
who subsequently settled in Chicago, giving special 
attention to diseases of the eye and ear, and becoming 
a member of the faculty of Burnett Medica! College, 
In consideration of admission to the medical col- 
lege, and assistance by plaintiff in graduating and 
granting him a diploma, defendant agreed to dis. 
continue the use of the name of Olin, but failed to 
do so. Plaintiff filed a bill to restrain the defend- 
ant’s use of the name, alleging that it injured the 
plaintiff's reputation. J/e/d, that the bill must be 
dismissed. 

This case is peculiar in several particulars: First, 
in the use of an assumed family name; second, in 
the fact that such assumption was made at a time 
and place when it could not have been intended to 
injure and could not have injured the true bearer of 
the name; third, in the fact that such use was in a 
distinct branch of business from that which the 
complainant pursued; fourth, in the fact that any 
collision must have arisen from the complainant's 
putting himself in its way; fifth, in the contract, 
contra bonos mores, to discontinue the use of the 
name. All these features entered into the decision. 
It is believed that the case is sui generis. 

In Burgess v. Burgess, 3 DeG., M., & G. 896, Lord 
Justice Turner said: ‘*‘Where a person is selling 
goods under a particular name, and another person, 
not having that name, is using it, it may be pre- 
sumed that he so uses it to represent the goods sold 
by himself as the goods of the person whose name 
he uses; but where the defendant sells goods under 
his own name, and it happens that the plaintiff has 
the same name, it does not follow that the defend- 
ant is selling his goods as the goods of the plaintiff 
It is a question of evidence in each case whether 
there is false representation or not.” 

Where there is a resemblance but not absolute 
identity of names, ‘‘in every case the court must 
ascertain whether the differences are made bona fide 
in order to distinguish the one article from the 
other, whether the resemblances and the differences 
are such as naturally arise from the necessity of the 
case, or whether, on the other hand, the differences 
are simply colorable, and the resemblances are such 
as are obviously intended to deceive the purchaser 
of the one article into the belief of its being the 
manufacture of another person. Resemblance is 4 
circumstance which it is of primary importance for 
the court to consider, because if the court finds, 3s 
it almost invariably does find in such cases as this, 
that there is no reason for the resemblance, except 
for the purpose of misleading, it will infer that the 
resemblance is adopted for the purpose of mislead- 
ing.” Taylor v. Taylor, L. R., 2 Eq. 290. 
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So, an injunction was granted in Modgers v. No- 
will, 5 C. B. 109; 6 Hare, 325 — “ Rodgers’ cutlery ” 
—to restrain the use of a name which the defend- 
ants claimed as their own firm name, a jury having 
found that they had acted with the intention and 
result of deception; and a defendant, who afterward 
committed a breach of the injunction, was ordered 
to be committed unless he adopted a mark approved 
by the court within a week. 3 DeG. M. & G, 614. 
80, in Holloway v. Holloway, 13 Beay. 209 — ‘‘ Tlol- 
joway’s pills’? — Lord Langdale restrained the de- 
fendant from using his name upon pills and oint- 
ment so as to cause them to be mistaken for the 
plaintiff's, his brother's, pills and ointment, and his 
lordship observed: ‘‘The defendant’s name being 
Holloway, he has a right to constitute himself a 
vendor of Holloway’s pills and ointment, and I do 
not intend to say any thing tending to abridge any 
such right. But he has no right to do so with such 
additions to his own name as to deceive the public, 
and make them believe that he is selling the plaint- 
iff's pills and vintment.” So, in Taylor v. Taylor — 
“Taylor’s thread”; Clark v. Clark, 25 Barb. 76 
—‘ Clark’s thread ” —the injunction being limited 
tosuch user of the name as should be calculated to 
produce deception; Stonebraker v. Stonebraker, 33 
Md. 252 — ‘‘Stonebraker’s medicines”; James v. 
James, L. R., 13 Eq. 421 — ‘‘ James’ horse-blisters ” 
—where the defendant was restrained from signing 
his name ‘‘ Robert James,” and compelled to use his 
full name, Robert Joseph James, ‘‘ Robert James” 
having been the name of the original inventor of 
the article under whom the plaintiffs claimed; 
Holmes, Booth & Hayden v. Holmes, Booth & Atwood 
Manufacturing Company, 337 Conn, 278; 9 Am. 
Rep. 324, where the two leading members of the 
plaintiffs’ firm had left it and used their name again 
in the formation of a rival concern; and in Gourand 
v. Trust, 10 N. Y. Sup. Ct. 627, the defendants 
were restrained from making use of a name which 
their father had. assumed (they not having them- 
selves changed their original name), in such a way 
as to profit by the reputation which the father had 
acquired under his new name. Moreover, the fraud- 
ulent use of a man’s own name has been held to 
render the person using it criminally responsible for 
obtaining money by false pretenses. 2. v. Dundas, 
6 Cox. 380 — ‘‘ Everett’s blacking.” 

On the other hand, the court has refused to re- 
strain persons from the use of their own names in 
Burgess v. Burgess, 3 DeG. M. & G. 896 — ‘‘ Bur- 
gess’ anchovy sauce”; Comstock v. White, 18 How. 
Pr. 421— “A. J. White & Co.’s pills”; Ainsworth 
v. Walmsley, L. R., 1 Eq. 518— ‘‘ Ainsworth’s 
thread”; Faber v. Faber, 49 Barb. 357 — ‘‘ Faber’s 
lead pencils”; Meneely v. Meneely, 62 N. Y. 427; S. 
C., 20 Am. Rep. 489 — “Meneely’s bells”; Decker v. 
Decker, 52 How. Pr. 218— ‘‘ Decker pianos”; ill- 
min Vv. Hunnewell, 122 Mass. 1389— ‘‘ Hunnewell’s 
medicine ”; Prince Metallic Paint Company v. Car- 
bon Metallic Paint Company,.N. Y. Sup. Ct. 1877 — 
“Prince’s paint”; and in Dence v. Mason, Jan. 25, 
1877, Vice-Chancellor Malins held that during the 
continuance of a partnership between two persons 
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named Mason and Brand, it was impossible to pro- 
hibit the use of the latter’s name in the business, 
which was carried on as ‘‘ Mason and Brand,” but 
that after he had quitted the firm, the remaining 
partner had not the right to use his, Brand’s name, 
so as to deceive. And see McLean v. Fleming, 96 
U. S. 246, and Binninger v. Wattles, 28 How. Pr. 206. 

The Solicitor’s Journal, to which we are indebted 
for the summary in the last two paragraphs, says on 
the point of contract not to use a family name: 
‘*The question is, of course, much simplified when 
the defendant has contracted not to use the name, 
and the injunction will be granted with much less 
difficulty, as in Ainsworth v. Bentley, 14 W. R. 630, 
where the defendant had covenanted not to publish 
another periodical of like nature with Bentley's Mis- 
cellany, which he had sold, and then published a 
new magazine with his name on the cover, and 
Gillis v. Hall, 7 Phila, 422, where a person who had 
sold his interest in the firm of ‘R. P. Hall & Co.,’ 
and in a secret preparation known as ‘ IIall’s Vege- 
table Sicilian Hair Renewer,’ covenanting not to 
use his name in a similar business, began to do so, 
and was restrained by injunction, which he after- 
ward disregarded, and was thereupon attached for 
contempt (8 Phila. 231). It is not indeed necessary 
that there should be an express covenant not to use 
the name when a business is being sold with the 
good-will, for when you are parting with a good- 
will of a business you mean to part with all that 
good disposition which customers entertain toward 
the house of business identified by the particular 
name or firm, which may induce them to continue 
giving their custom to it, as was said by Lord Hath- 
erly in Churton v. Douglas, 7 W. R. 365, Johns. 174, 
and see Levy v. Walker, L. R., 10 Ch. D. 436. In 
Churton vy. Douglas the principal partner in the firm 
of ‘John Douglas & Co.’ sold his interest in the 
business and good-will to his partners, and then set 
up in the neighborhood as ‘John Douglas & Co.’ 
In other ways also he represented himself to be car- 
rying on the old business, and an injunction was 
granted to restrain him from so doing. It will be 
observed that the fact that the defendant added 
‘& Co.’ after his own name in commencing his new 
business weighed heavily against him as evidence 
of fraudulent intention, and the unnecessary adop- 
tion of these words will always form an element in 
the case adverse to the defendant’s assertion of bona 
In Fullwood v. Fullwood (1), W. N. 1873, pp. 
93, 185, where an injunction was granted, this addi- 
tion had been made to the name; so in Fullwood v. 
Fullwood (2), 26 W. R. 485, L. R., 9 Ch. D. 176; 
and in Devlin v. Devlin, 69 N. Y. 212; 8. C., 25 Am. 
Rep. 173. In Bond v. Milbourn, 20 W. R. 197, no 
relief appears to have been prayed in this respect, 
and in Comstock v. White, 18 How. Pr. 121, there 
were several defendants trading as ‘A. J. White & 
Co.,’ and as one of them was named A. J. White, 
the name of the firm was not interfered with.” 

We think that counsel in the Meneely case cor- 
rectly summarized the law as follows: ‘‘ First, a 
mere surname can never become a trade-mark. 
Second, no man can acquire an exclusive right to 
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the exclusive use of his surname in any business. 
Third, the only ground of judicial interference is 
where one uses his own name in connection with 
the peculiar trade-mark or device of another, 
whereby the public are deceived. Fourth, even in 
such cases the party will not be restrained from the 
use of his name in the business, but only from the 
use of the complainant’s trade-mark or device.” 


———- + _ — 


THE LATE EDWIN JAMES. 

'NHE death of Mr. Edwin James, formerly one of her 

majesty’s counsel, recorder of Brighton, and 
member of the British Parliament, twice returned for 
the important and popular metropolitan parliament- 
ary borough of Mary-le-bone, in England, presents an 
opportunity for a biographical sketch, at once inter- 
esting though painful, of a brilliant career at the Eng- 
lish bar, culminating however in an awful collapse; 
followed by an unsuccessful struggle, in this country 
and at home, to recover his lost position, terminating, 
as the cable now informs us,in his sudden death, at the 
ripe age of 70, ina state of extreme poverty, to alleviate 
which a subscription was being raised by the profession 
to which he had formerly belonged. 

Mr. James’ career may well “ point a moral,” if it 
cannot be said to “‘adorn a tale.” 

The scion of a legal family, his father was the re- 
spected secondary of the city of London, and judge of 
the Sheriff's Court, who with two other of his sons 
carried on a large business as attorneys and solicitors, 
one of the firm for some time holding the honorable 
and lucrative office of under-sheriff for the city of 
London and county of Middlesex. Mr. Edwin James 
never had the advantage of a public school or univer- 
sity education, but was indebted to private tuition for 
whatever scholarship and classical knowledge he pos- 
sessed. His debut at the bar, through the support and 
assistance rendered by the family connection, was as 
propitious as any young man could have desired, and 
such as has fallen to the lot of few to enjoy. Heis said 
to have netted the first year of his practice, £1,000. 
He therefore had to encounter none of the haftdships, 
the “ patient search and vigil long,’”’ the paralyzing 
effort of ‘* hope deferred that maketh the heart faint,” 
nips genius in the bud, and too frequently terminates 
in blank despair. His was a prosperous career from 
the very start, advancing without interruption to the 
leadership of his circuit, although through his indolent 
habits and pleasure-seeking indulgences his income 
never reached the amount of that of many of his con- 
temporaries. Eight thousand pounds per annum was 
the acme of his professional gains, though he might by 
assiduity and attention have doubled that amount. 

After his defense of Dr. Bernard, for conspiring on 
English soil to murder the Emperor Napoleon IIL., 
through the medium of the Orsini plot, he rapidly 
rose in popular favor, was hailed as the tribune of the 
people, and returned at the next election as M. P. for 
the metropolitan borough of Mary-le-bone. This 
sudden bound into popular favor was the result of the 
challenge he had in his peroration hurled at Napoleon 
to declare war against Great Britain if he pleased, to 
invade her shores if he dared, but at his peril to en- 
deavor insidiously to sap her jurisprudence and right 
of asylum, by demanding the trial and conviction of a 
conspirator, foreign or native, for an alleged complicity 
ina crime committed in a foreign country and against 
the person of a foreign potentate. There was much 
discussion in legal circles at the time, as to the legality 
of such a trial, especially on the question of jurisdic- 
tion. The prime-minister, Lord Palmerston, con- 
sulted the judges, particular Lord Campbell, who pre- 


ee 
sided at the trial. Napoleon demanded the trial of the 
accused ; the French army, through its colonels, threat. 
ened revenge for the outrage. Mr. James hurled, in 
the name of the British nation, defiance at the foreign 
dictation, and assailed the judges as time-serving 
parasites of a parvenu foreign despot. The result wag 
his client was acquitted. Mr. James left the court the 
idol of the mob, and the only obstacle to his immedj. 
ate attainment of parliamentary honors, viz., the ne 
cessary pecuniary outlay, was at once removed byg 
political admirer, himself a member of the house, 
providing the necessary funds, to the extent of some 
thousands of pounds, out of his own pocket. Mr, 
James was then perhaps the most popular man in Eng. 
land. A second time was he returned for the same 
constituency, but not without opposition. His per- 
sonal appearance at the hustings, however, and a few 
well dealt and violent invectives speedily crushed the 
hopes of his opponent, and resulted in a great triumph. 
The Garibaldi invasion of Italy offered an opportunity 
for visiting the scene of action, and writing sensational 
letters to the newspapers of hair-breadth ‘ scapes” 
and accidents by flood and field, as happening to 
himself, which by some were even at the time deemed 
apocryphal, but were not the less interesting to the 
general public. Soon after his return to England the 
same public was one morning surprised to read in the 
daily papers a letter taking leave of his constituents, 
followed by a resignation of his appointment as re- 
corder of Brighton, and a withdrawal from his clubs, 
viz., ‘** Brookes ” and *‘ Reform.’’ It soon transpired 
that the Earl of Yarborough had insisted upon these 
sacrifices, in cousequence of some breach of confidence 
and serious pecuniary defalecation on Mr. James’ part, 
in connection with a domestic occurrence of his lord- 
ship’s. Lord Yarborough’s object was to put Mr. 
James out of society so that he should not have 
another opportunity of doing the like. The Earl was 
satisfied, though he had suffered agreat pecuniary loss, 
He declined to give any evidence of the transaction 
before the benches of the Inner Temple, as he did not 
desire to deprive Mr. James of his daily bread. Other 
charges however cropped up, notably one of accepting 
a sum of money fromthe adverse party, in the absence 
of his own client, whose case was supported by the 
strongest evidence, but which at the critical mo- 
ment he withdrew from consideration of the jury, and 
submitted to a most damaging compromise. In one 
word, the cases of unprofessional and dishonorable 
conduct laid before the benches of his Inn of Court, 
were so numerous and so crushing that he retired from 
the struggle and was disbarred. He then crossed the 
channel for France, and married in Paris a lady of 
fortune,with whom he had been long acquainted. With 
her hecame to America, but only before long to be 
divorced at once from her and her fortune. 

His pecuniary liabilities on quitting England were 
said to amount to over £100,000—thirty thousand 
pounds of which he had extracted in hard cash from 
one attorney, who bore the reputation of a keen man 
of the world. 

Mr. James’ career in this country is too well known 
to require recapitulation. After being admitted to 
the New York bar upon the production of his patent 
of queen’s counsel, which the lord chancellor had up to 
that time neglected to cancel, and practicing for some 
years, but not with much success, he returned to Eng- 
land, applied for but was refused restoration to the 
profession there, upon the ground especially of his ac- 
ceptance of the bribe, or as he termed it, ‘‘loan,” be- 
fore mentioned, and finally advertised himself as a 
jurisconsult and adviser in delicate and private dis- 
putes, not necessarily requiring the intervention of a 
recognized professional lawyer. 

Mr. James was never elected a bencher of his Inn of 





Court, which of itself was a great reflection. Lord 
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Palmerston positively refused to admit him as a 
member of his administration, and long before his fall 
his attention to his professional duties had become 
irregular. Previous to entering the House of Com- 
mons he enjoyed a large and successful practice before 
parliamentary committees, but having become ad- 
dicted to gambling, no amount of income could satisfy 
his passion. Fucilis descensus Averni. Mr. James, 
with all his abilities, henceforth became a lost man. 
Indeed he may be said to have entered Parliament 
only under sufferance, his creditors only abstaining 
from taking extreme measures, which would effectu- 
ally have excluded him, by his submitting to the ap- 

intment of a receivership of his fees for their benefit. 
It is doubtful whether under any circumstances he 
would ever have achieved a judicial position, as he was 
notoriously but a superficial lawyer, though he masked 
that deficiency by skillfully associating with himself 
able and painstaking juniors, who worked up his cases 
for him, and even composed his most celebrated and 
effective perorations, which he committed to memory, 
and delivered ore rotundo. It was upon one such oc- 
casion that the late Lord Chief Baron Pollock thought 
it right, in his summing up, to warn the jury against 
being led astray from the real merits of the case *‘ by a 
gentleman with a loud voice and an imposing pres- 
ence.” 

A tragical event resulted from Mr. James’ sudden 
downfall. One of his most reliable and able associate 
counsel was found upon that occasion at his office 
with his throat cut. The poor man felt that his ‘‘oc- 
cupation was gone.’’ He was however, taken to the 
hospital and recovered. A subscription was raised 
among members of the bar, and he was shipped to 
New Zealand in the hope of securing another sphere 
of usefulness far removed from unhappy reminiscences. 
So true is it that the sin of one frequently over- 
whelms many,the innocent too often suffering withand 
apparently even for the guilty. But here let the cur- 
tain drop—nor would the writer haveessayed for one 
moment to lift the veil which death had drawn over 
the path, but a public man’s career is public property, 
and whether by way of precept and example or by way 
of warning and rebuke if we read it aright, we shall 
derive profit and advantage from its contemplation. 
One word of charity in conclusion. Requiescat in pace. 

HvuGH WEIGHTMAN. 

New YORK. 

—____.—_—_—_—_—— 


CONSTITUTES A LAW CLERKSHIP. 


NEW JERSEY SUPREME COURT, JUNE TERM, 1881. 


MATTER OF DUNN.* 


The rule which directs that every applicant for examination 
for an attorney’s license, must first have served a regular 
clerkship with some practicing attorney for four years, 
implies that the applicant should, during that period, have 
been actually engaged in assisting the attorney whom he 
serves, in his business and under his control. Therule is 
not complied with by the mere study of law forfour years, 
coupled with the registering of the student’s name in an 
attorney’s docket and occasional visits to his office. Full, 
fair and bona fide service as a regular assistant is enjoined, 


WHAT 


N motion to admit Mr. John T. Dunn to examina- 
tion for license as an attorney. Argued before 
Justices Dixon and Parker. The facts appear in the 
opinion. 
W. C. Spencer, for the motion. 
J.R. English and R. E. Chetwood (under appoint- 
ment by the court), contra. 


Drxon, J. The question raised upon this application 
is whether the petitioner has complied with the third 





* To appear in 14 Vroom’s (43 N. J. Law) Reports. 











rule of this court, which provides that no person shall 
be admitted to examination for attorney’s license un- 
less he shall have served a regular clerkship with some 
practicing attorney of the court for the term of four 
years at least, and shall not, at any time during such 
clerkship, have been engaged in or pursued any busi- 
ness, occupation oremployment incompatible with the 
full, fair and bona fide service of his clerkship. 

What the applicant has done toward compliance with 
this rule is best shown by the following extracts from 
the evidence adduced in support of the application. 

The attorney to whom the service is said to have 
been rendered testified: ‘‘At the time Mr. Dunn en- 
tered his name, he informed me that he did not have 
sufficient means to support his family during the period 
of time that would be required to be devoted to his 
studies, but that he was gradually giving up the paint- 
ing business, and had in fact at that time relinquished 
his shop, and would be, as he thought, able to support 
his family and devote considerable time to reading and 
without manual labor, but that he could not spend 
much of his time in the office; I told him I would re- 
quire of him what had been required of me under the 
same circumstances; that for the first three years of 
his clerkship he should report to me at frequent inter- 
vals, to give me an opportunity to inquire as to what 
he was doing, and for the last year I would expect him 
to devote the most of his time to the office, and in the 
meantime to give as many days as he could.”’ 

The applicant himself, in answer to interrogatories, 
testified : 

“Q. When did you enter your name as a student at 
law with Mr. G.? A. October, 1876. Q. During the 
term of your study, how much of it did you spend as 
an actual occupant of his office? A. Whenever I could 
spend the time; I usually was there two or three times 
in the week, and very frequently evenings; I consid- 
ered the evenings the best time to be there, and he was 
usually alone; I did a good deal of my studying at 
home; there was no day that 1 did not spend four or 
five hours either at his office or at home: I have fre- 
quently studied as many as ten hours at my house 
when I felt like study; I usually do my study day and 
evening too, whenever I had opportunity; I did some 
clerical work in Mr. G.’s office for him; not a great 
deal— some pleadings, I think —I don’t recollect how 
much; I could not tell whether I did a week’s work; I 
should judge [had. . How many days will you un- 
dertake to say that you spent in his office? A. That 
would beahard thing for me to say, unless I could 
average them by the years since I have registered. Q. 
Average then? A. Well, Lusually called there a couple 
of days in the week, and usually evenings; how to get 
at the average is something I cannot exactly tell, to 
swear to; I would rather leave it at the present state- 
ment than to undertake it. Q. How many consecutive 
days have you ever so spent? A. Well, nota great 
many — I was too busy.” 

We have no hesitation in concluding that this evi- 
dence does not show acompliance with the rule. It in- 
dicates that Mr. Dunn has, during the last four years, 
given considerable time to the study of law, but that is 
not what the express provisions of the rule demand. 
Whether an applicant has studied sufficiently is left, 
by ourrules, to be determined upon the examination 
which he must undergo; and altogether aside from 
that question is the inquiry whether he has served the 
necessary clerkship. 

The substance of this prerequisite it is not difficult to 
perceive. A clerkship to an attorney imports the office 
of assistant to an attorney, an actual occupation in and 
about the attorney’s business and under his control. 
The service is to be rendered, not solely and mainly by 
the study of law books, but chiefly by attending to the 
work of the attorney under his direction. The pur- 
pose of the rule is that the clerk shall be actually en- 
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gaged in the practice of law under the guidance of his 
master for the stated period, so that by direct contact 
with an attorney’s duties he may acquire the skill and 
facility in the profession which are necessary for en- 
abling him to protect and promote independently the 
interests that clients may afterward commit to him. 
This is the sole object of requiring the clerkship to be 
served with a practicing attorney. For the mere study 
of legal principles, a retired counselor or a professor 
would be an apter guide. 

The rule is a very old one in this State. It is found 
among the rules as revised at February Term, 1805,and 
printed in Coxe, p. vi. No doubt it was derived from 
the English statutes, 2 Geo. II., chaps. 23, 46, which re- 
quired similar service. 

Under these acts, the King’s Bench struck an attor- 
ney’s name from the roll, because it appeared that he 
had not, during the whole time of his preliminary 
clerkship, been actually employed by the attorney to 
whom he was articled, in the proper business, practice 
oremployment of an attorney. In re Taylor,6 D. & 
R. 428. And in Ex parte Hill,7 T. R. 452, and In re 
Smith, 10 Jur. (N. 8.) 939, the alleged service was 
deemed insufficient, because not rendered at the place 
of business of the master, or one presided over by him 
or some partner or managing clerk representing him, 
and competent to instruct the applicant. 

But we need not cite other cases for the interpreta- 
tion of the rule. Its language is clear, and in our 
judgment expresses what we have above stated to be 
its meaning. In the present case, the applicant and 
the attorney seem both to have misconceived its pur- 
port. They have regarded study as equivalent to 
clerkship. We do not. We are not called upon to 
determine whether the pursuits of the applicant out- 
side of his legal studies were incompatible with the 
full, fair and bona fide service of a clerkship, (in which 
event alone are they forbidden by the rule), because, 
we think, there has been no attempt, either by the ap- 
plicant to render or by the attorney to exact, at least 
during three years of the designated term, such aregu- 
lar clerkship as the rule enjoins. 

The motion to admit Mr. Dunn to examination must 
be refused. 





> —— 
NEGLIGENCE IN THE ESCAPE OF GAS. 


PENNSYLVANIA SUPREME COURT, NOVEMBER 7, 1881. 


Ort Crtry Gas Co. v. Roprnson. 


R., a city engineer in the discharge of his duties as such, en- 
tered a city sewer with alighted lamp. Gas which had 
escaped from the broken pipe of a gas company and pene- 
trated the sewer, took fire and exploded, injuring R. In an 
action against the company for such injury, held, that the 
escape of the gas was the proximate cause of the injury; 
that even though the defect in the pipe was caused by a 
city contractor in disturbing such pipe while building the 
sewer, if the company, knowing of the defect, neglected 
to repair it, it would be liable for what might, in the nature 
of things, occur from its neglect; but that if R. knew that 
gas was escaping into the sewer in quantities sufficient to 
cause an explosion, he was guilty of contributory negli- 
gence, precluding a recovery. 

In this case the company was bound for the consequences of 
its neglect, though those consequences were not and could 
not by any ordinary prudence be anticipated, whilst R. was 
bound only to a knowledge of the probable consequences 
of the facts of which he was cognizant, and to that ordi- 
nary prudence which the circumstances required. 


CTION by a civil engineer in the employ of the city 

of Oil City, to recover damages for injuries result- 

ing from an explosion of gas which had escaped from 
defendant’s pipes and penetrated a sewer. Into this 
sewer plaintiff, in the discharge of his duties, entered 
with a lighted lamp. the explosion resulting from such 








lamp. The defense was contributory negligence ang 
a denial of negligence on the part of defendant. At 
the trial, at the request of the plaintiff, the court 
charged that it is the duty of a gas company to lay its 
pipes and keep them in such a condition as to avoid 
injury to persons or property by the escape of gas. Ag 
the danger to be avoided is great, especial precautiong 
must be taken to guard against it. And the mere fact 
that gas escaped from the pipes of a gas company, in 
such quantity as to be offensive or dangerous to per. 
sons or property, is sufficient to raise a presumption of 
negligence on the part of the company, if such leakage 
has continued for such a length of time as to attract 
the attention of persons in the vicinity or passing 
along the street, or if the company have actual notice 
of such leak and do not immediately and promptly take 
measures to repair such leak. And further, that if the 
jury find that oil escaped from the pipes of the Oil 
City Gas Company; that such leaks continued fora 
considerable time; that the company through its 
agents had notice thereof; that the gas penetrated into 
the sewer and there exploded, injuring the plaintiff, 
the company is liable for the injuries suffered, unless 
plaintiff by his own negligence contributed to such 
injury. 

Defendant requested the court to charge that a party 
is answerable only for the natural and probable conse- 
quences of his acts or omissions— such consequences 
as might be foreseen by ordinary forecast — and is not 
answerable for results which are extraordinary and 
not likely to be foreseen. This was allowed with this 
qualification: But in judging of what would be ordi- 
nary forecast and prudence, the subject-matter with 
which the parties are dealing must be taken into con- 
sideration, and if it be of a dangerous or hazardous 
character, the care which is required is such as a man 
of ordinary prudence would use in providing against 
accident in the use of such material. The defendant 
also requested the court to charge if it was natural and 
reasonable to apprehend that gas escaping from leaks 
or breaks in defendant’s mains would find its way into 
the sewer in such quautity as to be liable to produce 
an explosion when a light should be brought in contact 
therewith, and if the plaintiff knew, as he has testified, 
that gas was escaping from leaks or breaks in defend- 
ant’s mains, and knew the condition of the sewer, and 
that it was probable that such gas would find its way 
into the sewer in quantity aforesaid, then to enter the 
sewer with a lighted lantern was such contributory 
negligence on plaintiffs part as would prevent a re- 
covery in this action. This was refused and the court 
submitted the question of contributory negligence to 
the jury. The court also charged as follows: 

‘*Negligence is the want of proper care, skill, cau- 
tion and diligence, such diligence, care and caution as, 
under the circumstances, a man of reason and ordinary 
prudence would exercise. It consists of nonfeasance, 
that is, omitting or not doing something which ought 
to be done, which a reasonable and prudent man would 
do. 

“In misfeasance, that is, the doing of something 
which ought not to be done, which a reasonable and 
prudent man would not do under the circumstances, 
in either case leading to mischief or injury. 

“There is another definition of negligence, and that 
is, that it is the absence of care according to the cir- 
cumstances.”’ 

He further charged that if the plaintiff was guilty of 
negligence which in the slightest degree contributed to 
the injury, he could not recover. The jury rendered 
a verdict for plaintiff for $8,000 and the defendant took 
a writ of error. 


C. Heydrick, for plaintiff in error. 
Dodd and Lee, for defendant in error. 
GorvDon, J. There is but a single one of the rulings 
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—— 
of the court, in the case before us, with which we are 
jpclined to find fault; as to the rest we regard the ex- 


‘WF ceptions to them as not well taken. These are mainly 


to the instructions of the court as to the responsibility 
of the company for the results arising from the escap- 
jnggas. Itis contended that the company’s neglect in 
pot repairing its pipe was at most but the remote and 
not the proximate cause of the accident. But to this 
proposition we cannot assent. 

The gas pipe and sewer were in the immediate vicin- 
ity of each other; in the former there was a defect, 
and from it the gas, not merely by absorption or by 
gravity, but also by pressure, found its way into the 
sewer. This certainly resulted from the defendant’s 
negligence, because but for the defective pipe there 
could have been no escape of the gas; and if this was 
not the proximate cause where, we ask, was the inter- 
yening one by which the consequences of the accident 
are to be shifted from the defendant to some other 
person or thing? That the city contractor, in building 
the sewer, disturbed the pipe and so caused the break, 
bas no effect to shift the cause, for it still remains that 
that was the escaping gas; neither does it excuse the 
company if knowing the defect, it neglected to make 
the necessary repairs. So even if the plaintiff by his 
own negligence occasioned the defect, that would not 
make the cause less direct, though his suit might 
thereby be defeated on the ground of contributory 
negligence. The result then was the direct effect of 
the cause stated, and the remaining question was one 
of negligence. In this as in what precedes it, I of 
course speak only as of those facts which the jury have 
found from the evidence of the case, and not as of re- 
sults flowing from admitted facts. The whole of the 
evidence was for the jury, and from it a second panel 
may come to a very different conclusion, as to the facts, 
from that arrived at by the one which rendered the 
verdict in this case. 

But again, it is said the company is not liable for 
this accident because the penetration of the gas into 
the sewer was not areasonable probability. But to 
meet the defendant on its own grounds, what is there 
unreasonable about the probability of gas being forced 
from a broken pipe through three or four feet of loose 
earth into an adjacent sewer? Gas permeates iron, 
aud why not earth and brick? The company was re- 
sponsible for what might, in the nature of things, 
occur from its neglect, and its responsibility was not 
limited by what its officers may have thought to be im- 
probable or even impossible. 

But the plaintiff was also bound to the exercise of a 
reasonable care for his own safety. He was a civil 
engineer and may be presumed to have had some 
knowledge of the dangerous nature of illuminating 
gas, of its power to penetrate the earth and the mate- 
rials composing the sewer, and of its explosive char- 
acter when mixed in certain quantities with common 
air. He certainly did know, for he so testifies, that 
the gas was escaping and saturating the adjacent earth, 
hence it seems to us that he ought to have been upon 
hisguard. We cannot apply one rule to the company 
and another to the defendant, or vary the rule as con- 
cerning negligence except in this: the defendant was 
bound fur the consequences of its neglect, though those 
consequences were not and could not by any ordinary 
prudence have been anticipated, whilst the plaintiff 
was bound only to a knowledge of the probable conse- 





quences of the facts of which he was cognizant, and 
to that ordinary prudence which the circumstances 
required. If it was probable that the gas escaping 
from the leak would find its way into the sewer in 
quantities sufficient to produce an explosion, he ought 
to have anticipated the result, and not have entered 
the sewer with a lighted lamp. If he did so under the 
conditions stated, he was guilty of such contributory 
negligence as ought to have prevented his recovery. 





It follows from this that the court should have affirmed 
the defendant’s second point without qualification, and 
for not having so done we reverse the judgment and 
order a new venire. 





ACCEPTANCE OF GUARANTY. ' 





NEBRASKA SUPREME COURT, NOVEMBER 17, 1881. 


Wiicox v. DRAPER, 


Defendant wrote a letter to plaintiff introducing the bearer as 
a purchaser of lumber who would ask for credit, and con- 
taining this, ‘‘If you will acoommodate him you will 
greatly oblige him, and I will see you paid as he agrees.” 
Upon the faith of this guaranty plaintiff sold such bearer 
lumber on credit. Held, that defendant was liable as 
guarantor for the price of the lumber, even though plaint- 
iff did not notify him that warranty was accepted. 


, gg upon a guaranty. The opinion states the 
case. To review a judgment sustaining a de- 
murrer to the petition plaintiff brought a petition in 
error. 


J. N. Cramer and R. £. W. Spargur, for plaintiff. ' 
Solomon Draper, for defendant. 


MAXWELL, C. J. This is an action upon a guaranty, 
of which the following is acopy: 
‘* NIOBRARA, NEBRASKA, July 20, 1878. 
“EK. P. Wilcox, Esq., Yankton, D. T.—Dear Sir: 
The bearer is Mr. F. Eldridge, of our town of Nio- 
brara. He wishes to buy a bill of lumber fora house 
for myself, and will want ashort time on part of it. If 
you will accommodate him you will greatly oblige him, 
and I will see you paid as he agrees. Auy statement 
that he makes to you in regard to you and your 
brother starting «lumber-yard here and purchasing 
wheat you may depend upon. We are all quite 
anxious to have you go into that business here. 
“Very respectfully, 
“S$. DRAPER.” 


The petition states that on the faith of the guaranty 
the plaintiff, on the 24th of July, 1878, sold to said 
Eldridge a bill of lumber for the defendant’s house, 
amounting to the sum of $182.65—$50 being paid at the 
time of receiving said lumber, and a credit of 30 days 
being given for the balance; that Eldridge executed a 
promissory note for $132.65, payable at the First Na- 
tional Bank of Yankton, in 30 days from July 24, 1878; 
that no part of the same has been paid, and that after 
said note became due the plaintiff recovered judgment 
against Eldridge for the amount of the same; that an 
execution was duly issued on said judgment and re- 
turned wholly unsatisfied, etc. A demurrer to the 
petition was sustained in the court below and the ac- 
tion dismissed. The cause is brought into this court 
by petition in error. 

There is no allegation in the petition that Draper was 
notified of the acceptance of the guaranty; and it is 
claimed that such au allegation is necessary to entitle 
the plaintiff to recover. In Douglas v. Reynolds, 7 
Pet. 113, 129, the action was on the following guaranty : 

‘““Port GrBson, December, 1870. 

** Messrs. Reynolds, Byrne & Co.—Gentlemen: Our 
friend Mr. Chester Haring, to assist him in business, 
may require your aid from time to time, either by ac- 
ceptance or indorsement of his paper, or advances in 
cash. In order to save you from harm in so doing, we 
do hereby bind ourselves, severally and jointly, to be 
responsible to you at any time for a sum not exceeding 
$8,000 should the said Chester Haring fail to do so. 

‘Your obedient servants, 
*“*JamEs S. Douaas, 
‘““THOMAS G. SINGLETON, 
“THOMAS GOING.” 


On the trial of the cause in the Circuit Court the de- 
fendants asked the court to instruct the jury “‘ that to 
entitle the plaintiffs to recover on said letters of 
guaranty they must prove that notice had been given 
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in a reasonable time after said letters of guaranty 
had been accepted by them, to the defendants, 
that the same had been accepted.’’ The opinion 
of the court was delivered by Story, J.,who says: *“ It 
is sufficient for us to declare that in point of law the 
instruction asked was correct and ought to have been 
given. A party giving a letterof guaranty has a right 
to know whether it is accepted or not. It may be most 
material, not only as to his responsibility, but as to bis 
future rights and proceedings. lt may regulate ina 
great measure his course of conduct and his exercise 
of vigilance in regard to the party in whose favor it is 
given.” The judgment was reversed because of this 
and an erroneous instruction given. The case was 
again before the court in 1838,and is reported in 12 Pet. 
497, 506, and the rule as to notice adhered to. 

In Lee v. Dick, 10 Pet. 482, the action was brought 
on the following guaranty in a letter addressed to the 
plaintiffs: ‘‘Gentlemen — Nightingale & Dexter, of 
Henry county, Tennessee, wish to draw on you at six 
and eight months. You will please accept their draft 
for $2,000, and we do hereby guaranty the punctual 
repayment of it.’’ It was held that the party accepting 
was bound to give notice of his intention to accept and 
act under the guaranty; if not at once, at least within 
a reasonable time. 

In Adams v. Jones, 12 Pet. 207, Story, J., in deliver- 
ing the opinion of the court, says: ‘‘ We areall of the 
opinion that notice is necessary, and that is not now 
an open question in this court after the decisions which 
have been made in Russell v. Clark, 7 Cranch, 69; Ed- 
munson v. Drake, 5 Pet. 624; Douglas v. Reynolds, 7 
id. 113; Lee v. Dick, 10 id. 482; and again recognizing 
it at the present term in the case of Reynolds v. Dou- 
glas. It is in itself a reasonable rule, enabling the 
guarantor to know the nature and extent of his liability, 
to exercise due vigilance in guarding himself against 
losses which might otherwise be unknown to him, and 
to avail himself of the appropriate means in law and 
equity to compel the other parties to discharge him 
from future responsibility.” 

In the case of Louisville Manuf’g Co. v. Welch, 10 
How. 461, 475, the court says: *“* The rule requiring this 
notice within a reasonable time after the acceptance is 
absolute and imperative in this court according to ail 
the cases. It is deemed essential to the inception of 
the contract.” 

These decisions have been followed by the courts of a 
number of the States. Mussey v. Rayner, 12 Pick. 223; 
Kayv. Allen, 9 Barr, 320; Kinchela vy. Holmes, 7 B. 
Mon. 5; Lowe v. Beckwith, 14 id. 184; Taylor v. Wet- 
more, 10 Ohio, 490; Rankin v. Child, 9 Mo. 674; Law- 
son v. Townes, 2 Ala. 373; Walker v. Forbes, 25 id. 139; 
Fay v. Hall, id. 704; Hill v. Calvin, 4 How. (Miss.) 231. 
An examination of these cases will show that no dis- 
tinction is made between a guaranty and an offer of 
guaranty. The samerule is applied to both. It will 
also be found there is uncertainty as to what in point 
of time will be sufficient notice and what will dispense 
with it altogether. 

In Douglas v. Reynolds, 24 Wend. 25, 46, it is denied 
that this doctrine has the sanction of the courts of 
England, or is founded on correct principles. Cowen, 
J., in reviewing the authorities as to notice where the 
parties are acting under commercial guaranties, shows 
that thecases holding notice to be necessary, are not 
sanctioned by the principles of common or commercial 
law, but must stand upon the reason of the rule, and 
says: “‘I am aware that there are a class of cases 
which hold that, under a contract guarantying a debt 
yet to be made by another, the guarantor is not liable 
to a suit without notice that the guaranty has been ac- 
cepted and acted upon. Indeed, they go further. If 


notice of accepting the guaranty be not given within a 
reasonable time no debt whatever arises.” 
y. Bryant, 12 Pick. 133. 


Babeock 





I will only say that these cases have no foundation 

in English jurisprudence, where the adjudications are 
numerous and clear the other way. Harris v. Ferrand, 
Hardr. 36, 42. In Comyn's Dig. tit. ‘* Pleading, Q.” 
75, it is said, on a promise to pay on the performance 
of an act by the promise to a third person, the pro- 
misee need not give any notice, for the promisor takeg 
it on himself to get notice at his peril. And vide, asto 
a guaranty of a debt already due. Warrington y, 
Furber, 8 East, 24; Swinyard v. Bowes, 5 Maule & Selw, 
62. 

All the cases requiring mere guarantors to be treated 
as indorsers rest on dicta of two distinguished Ameri- 
can judges, in cases of mixed character, where the de- 
fense, it was agreed, would be complete, independent 
of any such ground. Marshall, C. J., Russell v. Clark's 
Ex’rs.,7 Cranch, 69, 72; Story, J., in Cremer v. Higgin- 
son, Mason, 323, 340; Bussell v. Perkins, id. 368, 371; 
and Rapelye v. Bailey, 3 Conn. 438. The counsel cited 
no English books; and all the learned court found 
there was one case, in which they remark that Eyre, 
C. J., seemed to have been of opinion, that in guaran- 
ties for good behavior, notice of any embezzlement 
ought to be given in reasonable time. Peel v. Tatlock, 
1 Bos. & Pull. 449. The decision was finally rested on 
the dictum of Marshall, C. J., and was very strong in 
favor of the guarantor. It was on a guaranty to pay 
for goods delivered to another, on such terms as the 
guarantee and the principal should agree upon, if the 
principal did not pay, and though strictly followed by 
sale and delivery to the principal, and a default on his 
part to pay,it was held that no action would lie,at least 
till notice of the circumstances had been given by 
the plaintiff to the surety. 

Other cases hold guarantees of this character to 
almost the same degree of strictness in giving notice to 
guarantors as the law merchant has introduced be- 
tween indorsees and indorsers. Green v. Dodge, 2 
Ham. 430, 489, 440; Norton v. Eastman, 4 Greenl. 521. 
In the latter case alike principle was imputed to a de- 
cision in thiscourt in Stafford v. Lew, 16 Johns. 67. 
The latter however merely holds that a declaration 
made to another of a willingness to become a guar- 
antor, if required, would not render the declarant 
liable as a guarantor without a compliance with the ex- 
press condition, which means giving notice. In short, 
that the letter on which the plaintiff based his claim did 
not amount to a guaranty. McIver v. Richardson, 4 
Maule & Selw. 697, was there cited as a case of similar 
character. Beekman vy. Hale, 17 Johns. 134, puts both 
of the former cases on that footing, and acts upon 
them, adding, there must be notice or a subsequent 
assent to become a guaranty. Such cases are excep- 
tions to the general rule, that notice is not required. 
They are cases of express condition, like Birks v. 
Tippet, already cited from Saunders. And vide 1 
Saund. 33, note 2; Comyn’s Digest, tit. ‘‘ Pleading, 
Cc.” 69. It is proper to say that this place in Comyn’s 
Digest is cited by Putman, J., in Babcock v. Bryant. 
But the cases cited by Comyn are like those in the 
note, (1 Saund. 33), where the request or notice is ex- 
pressly required. ‘‘There,” says Sergeant Williams, 
**the request is parcel of the contract.’’ All the cases 
cited by him are of collateral matters, to be done on 
request, by the very words of the contract; and even 
these cases do not extend toa proper debt or duty to 
the party promising. There, though he by words make 
the request or notice a condition, yet the bringing of 
the action is a sufficient notice, and such is the very 
first case cited inthe note. Yelve. 66; vide Com. Dig. 
tit. ‘‘ Pleading C.”’ 70. 

I forbear to search further for the English law, after 
the admission implied by Douglas v. Reynolds, 7 Pet. 
112, 125. The question was there examined by Story, 
J. The only English cases cited by him are Ozley v. 
Young, 2 H. Bl. 613, and Peel v. Tatlock; the latter be- 
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ing also noticed, as mentioned before, by the Supreme 
Court of Connecticut. In Oxley v. Young the surety 
was holden liable; and I do not find any countenance 
given to the idea that notice was necessary by way of 
condition. The defendants ordered goods for another, 
and guaranted that he should pay for them. They 
were accordingly shipped to him by the plaintiff, the 
guarantee. It is true that notice of the shipment was 
given to the defendant, and he sought to raise a de- 
fense on the subsequent neglect of the vendor. Eyre, 
C. J., said the right to sue on the guaranty attached 
when the order was put inatrain for execution, sub- 
ject to its being actually executed ; and the right could 
not be divested, even by the willful neglect of the 
vendor. As to Peel v. Tutlock, it has been impossible 
forme to perceive that even an intimation was in- 
tended of notice being essential. The difficulty felt by 
Eyre, C. J., seems to have been whether the creditor 
had not defrauded the guarantor by industrious con- 
cealment. I may then, I think, repeat with great con- 
fidence that all the cases requiring notice are Ameri- 
can, and depart from the rule of the common law. 
Douglas v. Reynolds may be sustained by the dictum 
of Marshall, C. J., and indeed, by Edmunson vy. Drake, 
5 Pet. 624, where the court, with that learned chief 
justice at its head, carried the dictum into a direct 
adjudication. No English case is claimed by Story, J., 
in any of his decisions, as sustaining the doctrine in the 
least. Marshall, C. J.,does not even cite one in his 
opinions. ‘‘The short answer which English cases 
cited, long before our revolution, furnish, is that the 
guarantor, by inquiring of his principal, with whom 
he is presumed to be on intimate terms, may inform 
himself perfectly whether the guaranty were accepted, 
the conditions fulfilled, and payment made. Where 
that can be done the cases all hold that noticeis not 
necessary even as preliminary to the bringing of an 
auction, much less to found a right ofaction. The only 
exception is the well-known one of collateral parties 
to bills of exchange or promissory notes. Vide Phil- 
lips v. Astling, 2 Taunt. 206.” 

The Supreme Court of Ohio, in Powers v. Bumeranz, 
12 Ohio St. 284, after quoting a part of the above opin- 
ion, say: ‘*We have carefully examined the cases of 
Oxley v. Young, 2 H. Bl. 613, and Peel v. Tatlock,1 
Bos. & Pull. 419, and cannot see how the fairness and 
correctness of the comment upon them of Cowen, J., 
before quoted, can be denied or disputed. If there be 
English cases sustaining the doctrine of Douglas v. 
Reynolds, they have not been cited in the decisions of 
the courts of the United States. In several of the 
cases decided in the State courts English cases are 
cited. In Craft v. Isham, 13 Conn. 28, 39, which, though 
decided before Douglas v. Howland, had not been re- 
ported, and therefore is not referred to by Cowen, J., 
itis said, as to the decisions in Douglas v. Reynolds, 
and Adams v. Jones, that so far as being opposed to or 
unsupported by authorities, they are founded on prin- 
ciples which long since have been settled, and are 
familiar in Westminster Hall. We barely refer to the 
authorities.”’ 

The cases cited are McIver v. Richardson, 1 Maule & 
Selw. 557; Gawnt v. Hill, 1 Stark. Cas. 10; Symons v. 
Want, 2 id. 371; Payne v. Ives, 3 Dowl. & Ry. 664; 
Glyn v. Hertel, 2 Taunt. 208; Bacon v. Chesney, 1 Stark. 
Cas. 192; Combe v. Wolf, 8 Bing. 156; Phillips v. Ast- 
ling, 2 Taunt. 203; Morris v. Cleasby, 4 Maule. & Selw. 
566. The bearing on the point of some of these cases 
it is difficult to perceive. Bacon v. Chesney was the 
case of a guaranty for goods to be sold on eighteen 
months’ credit, and it was claimed that there had been 
acredit of only twelve; but it being shown that there 
was a mistake, the plaintiff recovered. In Combe v. 
Wolf the guarantor was held to be discharged by the 
giving time without his consent. In Phillips v. Astling 
the guaranty was the price of goods to be paid by a 





bill, and the question was as to notice of its non-pay- 
ment. In Morris v. Cleasby there had been a sale by a 
factor on a del credere commission. It was said sucha 
commission presupposes a guaranty, and that the obli- 
gation of the factor arises on the guaranty. ‘The 
guarantor is to answer for the solvency of the vendee 
and to pay the money if the vendee does not; on the 
failure of the vendee, he is to stand in his place and to 
make his default good. Where the form of the action 
makes it necessary to declare upon the guaranty, ap- 
plication to the principal must be stated on the record. 
Tn all cases it must, if required, be proved, though in 
the case of a foreigner very slight evidence will be 
sufficient.”” 4M. & 8.574. It will be seen, in none of 
these cases is there any thing as to the acceptance of a 
guaranty, and so far as any of them bear on the doc- 
trine of notice, [it is as] imposed by contract, and in 
reference to a collateral liability for the payment of a 
bill of exchange. 2 Taunt. 206. 

The Supreme Court of Ohio, in the case cited, after 
an elaborate review of the cases, overruled Taylor v. 
Wetmore, 10 Ohio, 490. The court say (page 262): ‘‘ We 
are aware of the importance of adhering to former 
decisions, but do not think we are bound by an opin- 
ion which it was not necessary to express, and evi- 
dently was expressed without a thorough consideration 
of the questions.””’ The guaranty in Mclver v. Rich- 
ardson was in these words: ‘I understand A. & Co. 
have given you an order for rigging, ete., which will 
amount to about £4,000. I can assure, from what I 
know of A.’s honor and probity, you will be perfectly 
safe in crediting them to that amount; indeed, I have 
no objection to guaranty you against any loss from 
giving them this credit.” The court say the question 
was ‘“‘whether the paper imports to be a perfect and 
conclusive guaranty. The paper therefore must be 
construed according to the plain, natural import of its 
terms. The import is that the party signing it under- 
stood that A. & Co. had given an order for goods 
amounting to about £4,000; that this order remained 
unexecuted; and then, as if a question had been put 
to the defendant respecting the honor or probity of A. 
& Co., the defendant says, ‘I assure you, from what I 
know of A., you will be perfectly safe in crediting 
them to that amount,’ and then added, ‘ indeed, I have 
no objection to guaranty you against any loss from 
giving them credit;’ which words import that if ap- 
plication was made he would guaranty, etc. Consider- 
ing this as a mere overture to guaranty, it appears to 
us that the defendant ought to have notice that he was 
so regarded, and meant to be accepted, or that there 
should have been a subsequent assent on his part to 
convert it into a conclusive guaranty.”” 1M. & S. 563. 

In Symons v. Want, 2 Stark. 371, the offer of guaranty 
was as follows: ‘I have no objection to guaranty the 
payment of the rent, as far as that of each quarter, 
during Mrs. T. Want’s continuance in possession.” 
The court directed a nonsuit upon the ground that it 
was a mere offer to guaranty, and no request to guar- 
anty or notice of acceptance of the offer was proved. 
See also, Mosely v. Tinkler, 1 C. & M. 692. But it may 
be said that the guaranty in this case being indefinite 
as tothe amount of the debt, and time for which credit 
should be given, notice was therefore required. This 
question was raised in Powers v. Bumcranz. The court 
say (pages 291-2): ‘‘We have examined some of these 
cases in which the guaranty, being indefinite as to the 
amount and time of the advances, something might be 
expected in the pleadings or points made as to the 
notice of the acceptance of the guaranty, but nothing 
of the kind appears. Johnson v. Nichols, 1 C. B. 251; 
Chapman v. Sutton, id. 334; Boyd v. Moyle, id. 644; 
Martin v. Wright, 6 Q. B. 917; Bell v. W. P. Bank of 
England, 9 C. B. 154; Harler v. Carpenter, 3 J. Scott, 
172; Hitchcock v. Humfrey, 5M. & G. 559; Mayor v. 
Isuac, 6 M. & W. 605; Liverpool Borough Bank v. 
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Eccles, 4 H. & N. Exch. 139; Allan v. Kenning, 1 Bing. 
618 


In the case of White v. Woodard, 5 C. B. 810, 814, it 
was claimed by counsel that ‘“‘the declaration should 
have averred notice to the defendant within a reason- 
able time after the supply of the goods.” He said this 
question was first broached in Peel v. Tatilock, 1 B. & 
P. 419, and notice held necessary by Dr. Story in Crea- 
mer v. Higginson, 1 Mason, 323, and 1 Story, 22, 33. 
Creswell, J., said: ‘‘Suppose the defendant had no 
notice of the supply to Slater, and no notice of the 
non-payment by him until the amount was demanded 
of him; what then?"’ The counsel replied: ‘* The de- 
mand within a reasonable time would be notice.” 
Wilde, C. J.: ‘* You do not show that it was not within 
a reasonable time. The defendant was liable ipso fucto 
upon Slater's failure to pay.”” Such is the only men- 
tion of the doctrine as to notice affecting ona guaranty 
we have been able to find in the English reports. 

In the case of Crittenden v. Dana, 6 Hill, 543, the 
guaranty was as follows: 


** Avon, October 10, 1840. 
“Messrs. E. F. Smith & Co.—Gentlemen: If you 
will let Messrs. Steele & Wall, of this village, grocers 
and bakers, have $100 in goods at your store, on a credit 
of three months, you may regard me as guarantying 
the payment. 


“Yours, truly, Amos Dany.” 


1t was held that no notice was necessary. The court 
say: “ The defendant invited the plaintiffs to sell goods 
to Steele & Wall on his promise to guaranty the pay- 
ment of the debt. The plaintiffs assented and de- 
livered the goods. The proposition of one party was 
accepted by the other, and according to the notions of 
the law, this made a complete contract. Nothing fur- 
ther was necessary to its consummation. If the de- 
fendant wanted notice and did not get it from the 
person whom he thought worthy of credit, it is his 
business to inquire and ascertain what has been done. 
There is nothing in the defendant’s undertaking which 
looks like a condition, or even a request, that the 
plaintiff should give him notice if they acted upon the 
guaranty; and there is no principle on which we can 
hold that notice was an essential element of the con- 
tract. The cases of Beckman v. Hute, 17 Johns. 134, 
and Stafford v. Low, 16 id. 67, went upon the ground 
that there was nothing more than an overture or propo- 
sition. But here the undertaking was absolute.” 

In the case of Union Bank vy. Custler’s Ex’rs, 3 Coms. 
305, the letter of credit and guaranty was as follows: 


“New York, 29th May, 1841. 
**Sir: We hereby agree to accept and pay at matu- 
rity any draft or drafts on us, at sixty days’ sight, 
issued by Messrs. Kohn, Daren & Co., of your city, to 
the extent of $25,000, and negotiated through your 
bank. 
“We are respectfully, sir, your obd’t serv’ts, 
“ HECKSHER & CUSTER.” 


At the foot of the letter of credit was the following 
guaranty: “I hereby guaranty the due acceptance and 
payment of any draft issued in pursuance of the above 
credit. John I. Cluster.”” The court say: ‘* We must 
hold the law to be settled in this State that where the 
guaranty is absolute no notice of acceptance is neces- 
sary. Judge Cowen, in Douglas v. Howland, 24 Wend. 
35, and Judge Bronson, in Smith v. Dann, 6 Hill, 543, 
examined the cases at length upon this question, and 
showed conclusively that by the common law no notice 
of the acceptance of any contract was necessary to 
make it binding, unless it be made a condition of the 
contract itself, and the contracts of guaranty do not 
differ in that respect from other contracts.” 

In Carman v. Eilleg, 40 Iowa, 407, and Case v. How- 
ard, 41 id. 479, it was held that a direct promise of 
guaranty requires no notice of acceptance. See also, 
Farmers’ & Mechanics’ Bank v. Kerchival, 2 Mich. 504; 





Thrasher v. Ely, 28. & M. 141; Williams v. Stanton, 5 
id. 347; Wadsworth v. Allen, 8 Gratt. 504; Moore.y. 
Holt, 10 id. 284-296; 2 Am. Lead. Cas. 103. 

The question here involved is presented to this court 
for the first time. A desire to conform our rulings, 
where the authorities are conflicting, to those of the 
Supreme Court of the United States, and thus secure 
uniformity of decision, inclines us to follow the cases 
decided by that court. But it is of much greater im- 
portauce that decisions shall be based upon sound 
principles and correct law. The rule as to notice as to 
guaranty was unknown to the common law, yet it is 
sought to engraft it on our jurisprudence as a common- 
law rule--to attach conditions to the contract of 
guaranty which are not applied to other contracts. 
When a proposition of guaranty of one party is ac- 
cepted by the other, this makes a complete contract. 
The proposition is made to the person of whom the 
credit is desired and he acceptsit. Upon what prin- 
ciples of law can it be said that this proposition, which 
was intended to be accepted and take effect from that 
date, should not be binding on the guarantor without 
notice. The guarantor makes the person whom he 
vouches for and thinks worthy of credit so far his 
agent as to transmit the written guaranty by him, and 
is it not the business of the guarantor to inquire of 
him about what has been done under the guaranty? 
We therefore hold that a direct promise of guaranty 
requires no notice of acceptance. 

The judgment of the District Court is reversed, and 
the cause remanded for further proceedings. 
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AGREEMENT FOR LEASE INVALID UNDER 
STATUTE OF FRAUDS. 





ENGLISH COURT OF APPEAL, NOVEMBER 19, 1881. 





MARSHALL V. BERRIDGE, 45 L. T. Rep. (N. S.) 599. 


An agreement to grant a lease, not stating any time for the 
commencement of the term, cannot be construed as an 
agreement for a lease to commence from the date of the 
agreement, and is insufficient under the statute of frauds: 
inasmuch as it does not contain all material the terms of a 
contract. DBlore v. Sutton, 3 Mer. 237, followed ; Jaques v. 
Millar, 37 L. T. Rep. (N. 8.) 151; L. Rep., 6 Ch. Div. 153, 
overruled on this point. 

Per Jessel, M. R.: The cases as to granting specific performance 
with compensation at the suit of a purchaser, where the 
vendor is not the owner of all he has contracted to sell, 
have gone too far. 


()* the 29th June, 1881, the defendant and the plaint- 

iff met and signed an agreement, dated the 29th 
June, 1881, for a lease by the defendant to the plaintiff 
of certain furnaces, royalty, and ironstone mines, at 
certain rents: 

“The above rents to be substituted for the rents, etc., 
specified in Mr. Marshall’s letter of the 15th June to 
Mr. Berridge, which in other respects is to be basis of 
agreement. * * A lease and counterpart contain- 
ing all usual stipulations to be prepared and executed.” 

Neither the above agreement nor the letter of the 
15th June mentioned the date of the commencement 
of the term, but one portion of the letter was as fol- 
lows: 

“That I have six months from date of agreement 
free from rents and royalties to enable me to do the 
work I require and start the furnaces. That I take any 
agreement you have with the Duke of Somerset (if 
binding on you) on the same terms you have it.”’ 


The present action was brought by Marshall, the in- 
tending purchaser, against Berridge, for specific per- 
formance of the agreement. 

The defendant, by his statement of defense, alleged 
that he was owner in fee of ironworks and furnaces 
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in Seend, but that the same contained no ironstone 
or other mineral substance other than that for the 
time being worked there, or brought there for the pur- 

se. He also stated that he was entitled to a lease- 
hold interest in a moiety of the ironstone and other 
mineral substances under certain other lands and 
hereditaments at Seend aforesaid belonging to the 
Duke of Somerset. The defendant did not admit the 
agreement to let on lease, and submitted that any such 
agreement was not sufficient to satisfy the statute of 
frauds. 

The action was tried in March, 1881, before Fry, J. 
The defendant’s counsel raised several objections, and 
amongst others urged that as the date of the com- 
mencement of the lease was not mentioned in the 
agreement, there was no sufficient agreement to satisfy 
the statute of frauds. Fry, J., however held, as he had 
formerly held in Jaques v. Millar, 37 L. T. Rep. (N. 8.) 
161; L. R., 6 Ch. Div. 153, that as the agreement was 
dated, it must be construed as for a lease to commence 
immediately from its date. His lordship also over- 
ruled the other objections and decreed specific per- 
formance of the agreement. The defendant appealed. 


JesseL, M. R. The question which we have to decide 
is whether there was an agreement at all between the 
parties. It appears from the judgment of Fry, J., 
that he did not consider some of the points which have 
been urged in argument before us; but as regards the 
first point, it appears that it was raised by Mr. Fischer, 
the leading counsel for the defendant in the court 
below, but that it was not pressed, because it was con- 
sidered to be covered by a previous decision of the 
same judge in Jaques v. Millar. That would also ac- 
count for that point not being noticed in the judgment 
of Fry, J. That point is that whatever else is to be found 
in the agreement, the agreement being an agreement 
for a lease, you cannot discover within the four corners 
of the agreement from what time the lease is to begin. 
If that is so, that being a most essential term of the 
agreement, the agreement cannot be enforced for want 
of certainty. It was held in the court below that be- 
cause the agreement itself had a date, that was the 
date from which the lease was to begin. I must say 
that not only isthere no authority for such a proposi- 
tion as a proposition of law, but there is a great deal 
of authority against it, and among other authorities 
the case of Blore v.. Sutton, decided by Sir William 
Grant, M. R., which is exactly in point, and was at- 
tempted to be distinguished by Fry, J., in his previous 
decision in Juques v. Millar, on the ground that it did 
not appear by the report of Blore v. Sutton, 3 Mer. 237, 
that the date on which the memorandum of agreement 
was signed, appeared on the momorandum itself. I 
must say, speaking, [ hope, not otherwise than defer- 
entially as to that observation, that I had come to an 
opposite conclusion from reading the report of Blore 
v. Sutton; but in order to be quite certain I sent for 
the record, and from that it appears that the date was 
in the memorandum. Therefore the supposed distinc- 
tion between Blore v. Sution and Jaques v. Millar does 
not exist, and the former case is entirely in point. 
Independently of that, I must say that I am quite un- 
able to agree with the decision of Fry, J., in Jaques v. 
Millar. No doubt there is plenty of authority for 
saying that if on a given day A. agrees to let and B. 
agrees to take a house, that operates as a lease or pres- 
ent demise at law; then, of course, being in the words 
of the present tense, they relate to the present instru- 
ment, and that is the meaning of Doe v. Benjamin 
and that class of cases. It is equivalent to saying: ‘On 
this day I demise.””’ When you have an agreement 
only, not only is it not to be supposed that that is the 
date, but I should suppose the very contrary. There 
isalways something more to be done. If there is an 
agreement to take a lease, there isa lease to be pre- 
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pared; and I notice in the case of Jaques v. Millar the 


learned judge says: ‘‘ There is clearly no indication of 
the commencement of the term except the date of the 
document; but it is equally clear that the agreement 
is couched in the present tense. There is no express 
postponement of the time at which the agreement is to 
come into operation; there is nothing to be done be- 
forehand, no repairs, and no stipulation as to the pre- 
paration of the lease.’’ I should think something more 
was contemplated in every case where a man agrees to 
take a lease for thirty years, which by law.must be an 
instrument of a solemn character, and carefully pre- 
pared. But independently of that, in this very case 
these words occur: ‘‘ A lease and counterpart contain- 
ing all usual stipulations to be prepared and executed ; ”” 
and therefore if I desire to distinguish the present case 
from Jaques v. Millar, I could distinguish it, using the 
very argument which was used by the learned judge 
in the court below. But I must say I have arrived at 
the conclusion that Juques v. Millar was not correctly 
decided, and therefore I prefer to rest my decisicn on 
the general ground that the mere fact of there being a 
date to the agreement does not show that it is the date 
of the lease. The parties, as a rule, do not intend any 
thing of the sort. They intend a lease to be pre- 
pared, which of course will be dated on a subsequent 
day, and possession is not given by a prudent landlord 
until the lease is duly executed. Of course it is not 
intended by either party that on the one side the man 
shall have possession before the day on which the lease 
is executed, nor on the other that the man is to pay 
rent without having possession. Then it was said that 
in this particular instance we can find within the four 
corners of the agreement itself a date for the begin- 
ning of the lease. I have been utterly unable to follow 
the argument. There is nothing in the final agreement 
to give a date, and in the letter, all that is said is that 
Mr. Marshall is to have “six months from date of 
agreement free from rents and royalties, to enable me 
to do the work I require and start the furnaces.”” Then 
it is suggested that the date of the agreement means, 
not the date of the letter, the 15th June, but the date 
when you shall agree. But when you look at the letter 
itself that offer is ‘‘subject to my being able to make 
satisfactory arrangements.’’ It is a conditional offer, 
and the only arrangement I can find is that the six 
months from the date of the agreement would most 
probably have no relation to the lease, and then the 
lease is to begin, but when I do not know. It appears 
to me that that objection is fatal aud should have dis- 
entitled the plaintiff to succeed. But there appear to 
have been other fatal objections, which should also 
have disentitled the plaintiff to succeed. In the first 
place, { cannot find that the plaintiff and defendant 
ever agreed to the same thing, and it is essential toa 
contract that the parties agree to the same terms. 
(His lordship then discussed the evidence on this point 
and in the case generally, and continued.] It does ap- 
pear to me, if ever there was acase for refusing the 
plaintiff specific performance under the discretionary 
power of the court, we have that case here, and on tbat 
ground, as well as the other grounds stated, I think 
the decision of Fry, J., is unsustainable. Therefore 
the appeal will be allowed and the action dismissed 
with costs. 


BaaGatuay, L. J. This is an action for specific per- 
formance of an alleged agreement to grant a lease. In 
my opinion no sufficient agreement jis established in 
writing to satisfy or comply with the terms of the 
statute of frauds. I agree entirely in what has been 
said by the Master of the Rolls in the decision that the 
parties were not ad idem even as regards the subject- 
matter on whicn they were desirous of coming to an 
agreement. I need not go through the various passa- 
ges of the letter of the 15th June, or the memorandum 
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of the 29th June, for the purpose of pointing that out. 
It has been done already. But it is sufficient to my 
mind to dismiss the claim, that no time is limited in 
writing for the commencement of the term. The case 
of Blore v. Sutton is clear and distinct on the point as 
regards the principle applicable to the case then before 
the court. What Sir William Grant held was that 
there was no sufficient agreement in writing. He says: 
“Secondly, because the memorandum does not contain 
some of the material terms of a building lease, which 
this was. It merely specifies the rent, and the number 
of years. It does not even specify the commencement 
of the lease.’”’ There is very little substantial differ- 
ence between the terms of the written document in 
that case and the terms in this case, so far as those 
terms are clear and distinct. The document iu Blore 
v. Sulton says: ‘Plans of the ground and buildings 
agreed to be built by Mr. Robert Blore in Piccadilly, 
where Mr. Arnold’s house now stands — the term to be 
ninety-nine years, and the rent for the first two years 
601. per anuum, and for the remainder of the term 1201. 
perannum. Covenants as usual in the Bath estate.” 
You have no more indication of particularity in the 
present case than there was in Blore v. Sution. Lt has 
been admitted that Mr. Fischer raised this point in the 
court below. Fry, J., considered it of slight moment, 
and disposed of it in the course of the argument, and 
therefore we find no reference to it in his judgment. 
This ground for rejecting the argument was based on 
the judge’s former decision in a case of Jaques v. Mil- 
lar, where he had held, under somewhat similar cir- 
cumstances, that if the memorandum of agreement 
bore a date on it, the term agreed to be created was to 
date from the date of the memorandum of agreement; 
and. he considered that in that respect the case before 
him differed from Blore v. Sutton, which was pressed 
on him. He was under theimpression that in Blore v. 
Sution the memorandum contained no date, and there- 
fore that the principle he applied in Jaques v. Millar 
would not apply to that case. But reading the state- 
ment of the memorandum as reported (5 Mer. 258), I 
should have come to the conclusion that the date did 
appear in the memorandum. The Master of the Rolls 
has sent for the bill itself, and from that it appears the 
date was on the memorandum. The case of Juques v. 
Millar appears therefore to be inconsistent with the 
case of Blore v. Sulton, the distinction drawn by Fry, 
J., did not exist, and therefore, so far as the judgment 
proceeds on that supposed distinction, I feel bound to 
say that I must dissent from the conclusion at which 
Fry, J., arrived. It has been suggested here that if 
you look through the terms of the letter of the 15th 
June, and the memorandum of the 29th June, you will 
find sufficient indication that it was the intention of 
the parties that the lease should be dated from the date 
of the agreement, whenever that agreement might be 
executed or come to. Iam unable to find any indica- 
tion in that direction. If any thing, I should infer 
from the documents themselves that there was an in- 
tention that as soon as the plaintiff should be able to 
ascertain that he could obtain mining rights in adjoin- 
ing property, then probably an agreement should be 
entered into, but [can find nothing in the direction 
that the parties intended the terms to commence from 
the day when the final agreement should be signed be- 
tween them. There being no agreement capable of 
being enforced in acourt of equity, I am of opinion 
that the decision of Fry, J.. was wrong and must be 
reversed. 


Lusa, L. J. [am also of opinion that the agreement 
sought to be enforced is essentially defective on the 
ground taken by Mr. Davey, that it does not define, 
nor can it be collected from it with reasonable cer- 
tainty, at what period the term is to commence. The 
agreement is for a lease for three, five, seven, fourteen 








or twenty-one years. It is essential to the validity of 
the lease that something should appear, either in ex- 
press terms, or by reference to some writing or some 
instrument which would make it certain on what day 
the term is to commence. There must be a certain 
beginning and a certain ending, and the contract must, 
in order to satisfy the statute of frauds, contain this 
reference. Isay that from this correspondence it is 
impossible that any one can tell when the lease stipu- 
lated for was to commence. The letter of the 15th 
June proposes a lease for three, five, seven, fourteen or 
twenty-one years, optional on the part of the plaintiff 
only, to give up at any one of the dates on giving six 
months’ notice. Then comes the following paragraph 
among other stipulations: ‘‘T'hat I have six months 
from date of agreement free from rent and royalties 
to enable me to do the work I require and start the 
furnaces.”” Now the word ‘“agreement’’ there comes 
in the paragraph immediately following the stipulation 
for the lease, and I think the word *‘ agreement ”’ means 
what it purports to mean, something distinguished 
from the lease itself, namely, an agreement for a lease, 
which it was supposed would be come to between the 
parties. This letter isa proposa] for a lease, and it 
supposes that that proposal will ripen into an agree- 
ment, and then a lease will be ultimately made out in 
conformity with the terms of the agreement. That is 
the meaning of the word ‘“‘agreement”’ there. It im- 
ports exactly what the word means, and is distinguish- 
able from the lease referred to in the preceding para- 
graph. If that is so, then the plaintiff stipulates that 
he is to have six months from the date of the agree- 
ment free from rents and royalties, to enable him to 
do the work required and start the furnaces. At what 
time is the lease to begin to take effect? Is that six 
months to come out of the three years, so that he will 
only have two andabhalf years to work the ore and 
make the profit that he contemplates? That seems 
unreasonable. If not, at what date is it to commence? 
The utmost is that it is left very much in doubt 
whether it is meant that the lease when granted is to 
have relation back to the time he entered into posses- 
sion, so as to take the six months out of the term 
granted, or that the lease is to take effect at some ulte- 
rior time, some time afterward; and that time, if so, 
is left wholly indefinite. So that construing the clause 
as you will, [cannot infer at what time the lease is to 
commence. Mr. Cookson says the word ‘‘ agreement” 
should be taken to mean the lease, and that although 
the term is changed, and it is called an agreement here, 
it actually means the lease. There, again, the same 
difficulty occurs. When is the term for which the lease 
is granted tocommence? Are the six months to be 
added to the term, so that he is to have it for six 
months without rent or royalty in order to start the 
thing; or is it to be taken out of the term during 
which he is to enjoy the benefit of the lease? Take it 
either way, there is still the same uncertainty; and on 
that ground I think the agreement is essentially de- 
fective and could not be sued on, either at law or in 
equity. Then comes another objection which is to my 
mind equally fatal, and that is that the parties were 
never ad idem, and that there was never any agree- 
ment at all. [His lordship went through the evidence 
and continued.] I think the contract must be held to 
be no valid contract. Ido not think the parties were 
ever ad idem—the two minds were never at one on 
what was to be the subject of the contract. 
Appeal allowed and action dismissed. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


JANUARY, 1882. 


APPEAL— TO SUPREME COURT FROM STATE COURT— 
FEDERAL QUESTION — PAYMENT IN CONFEDERATE 
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MONEY. —Inacase in equity, appealed from the Ala- 
bama Supreme Court, which dismissed the bill, the 
only averments in the bill that could by any possibility 
raise a Federal question, were that notes were paid in 
Confederate money. It was stated that such payment 
of one note was accepted without remonstrance by the 
guardian of complainants, who were then infants; that 
that of another note was accepted reluctantly, and 
that payment of the third, in Confederate notes, was 
accepted only under protest, and by reason of threats 
of ruinous taxation if refused, etc. There was no pre- 
tense that the parties intended, in the payments that 
were made, to aid the rebellion. Neither was it alleged 
that the first and second notes were paid in any other 
than the usual course of business. As to the third, the 
utmost that could be claimed from the allegations was 
that the guardian was forced against her will to accept 
the Confederate bonds and give up the note. Held, 
that the case did not involve a Federal question and 
was not reviewable in this court. There can be no 
doubt that under the decisions of this court the pay- 
ment of the first and second notes was good, if the 
guardian was authorized by law to accept any thing 
else than lawful money. About the third, the question 
presented was apparently not as to the validity of the 
Confederate bonds, but as to the effect of the coercion 
employed to get them taken. The rule in relation to 
the jurisdiction of this court is that it must either 
appear from the record in express terms that there has 
been a decision against the right claimed under the 
Constitution, laws or treaties of the United States, or 
that the judgment or decree complained of could not 
have been given without so deciding. Murray vy. 
Charleston, 96 U. S. 442. Here there are no averments 
in the bill which directly present the validity under 
the laws of the United States of a payment in Con- 
federate securities, and it may fairly be inferred that 
the appellants relied upon an entirely different ground 
for the relief they asked. In Delmas y. Insurance 
Company, 14 Wall. 666, it was said distinctly that a 
Federal question was not necessarily involved in a case 
because the consideration of a contract to be enforced 
was Confederate money, and that ‘* when a decision on 
that point, whether holding such contract valid or void, 
ismade upon the general principles by which courts 
determine whether a consideration is good or bad on 
principles of public policy, the decision is one we are 
not authorized toreview. Like in many other ques- 
tions of the same character, the Federal courts and the 
State courts, each within their own spheres, deciding 
on their own judgment, are not amenable to each 
other.”? This case was followed in Tarver v. Keach, 15 
Wall. 68; Rockhold v. Rockhold, 92 U. 8. 129; Ins. Co. 
vy. Hendren, id. 286; Bank v. McVeigh, 98 id. 3382. In 
Thorington v. Smith, 8 Wall. 1, the question arose 
whether contracts for the payment of Confederate 
notes made during the late rebellion, between parties 
residing within the Confederate States, could be en- 
forced in the courts of the United States, and it was 
held that they could, if made in the usual course of 
business and not for the purpose of giving currency to 
the notes, or otherwise aiding the rebellion. It was 
said in speaking of these notes: ‘‘As contracts in 
themselves, except in the contingency of successful 
revolution, these notes were nullities, for except in 
that event there could be no payer. They have indeed 
that character on their face, for they were payable only 
‘after a ratification of a treaty of peace between the 
Confederate States and the United States of America.’ 
While the war lasted however they had a certain con- 
tingent value, and were used as money in nearly all 
the business transactions of many millions of people. 
They must be regarded therefore as a currency im- 
posed on the community by irresistible force.””’ And 
further on, in reference to contracts stipulating for 
payment in this kind of currency: ‘‘They have no 





necessary relations to the hostile government, whether 
invading or insurgent. They are transactions in the 
ordinary course of civil society, and though they may 
indirectly and remotely promote the ends of the un- 
lawful government, are without blame, except when 
proved to have been entered into with actual intent to 
further invasion or insurrection.”” Such is now the 
settled rule of decision in this court. Confederate 
Note case, 19 Wall. 556; Wilmington & Weldon R. Co. 
v. King, 91 U. 8.3; Stewart vy. Salamon, 95 id. 435. In 
Hanauer v. Woodruff, 15 Wall. 447, it was held that 
“the war bonds issued by the secession ordinance of 
Arkansas, though used as a circulating medium in that 
State and about Memphis, did not constitute any forced 
currency which the people in the State and city were 
obliged to use,”’ and * that they were only a circulating 
medium in the sense that any negotiable money in- 
struments, in the payment of which the community 
has confidence, constitute a circulating medium.” For 
this reason it was decided in that case that a note 
given in the purchase of such bonds could not be en- 
forced in the courts of the United States. Field, J., 
in delivering the opinion of the court, stated the dif- 
ference between that case and Thorington v. Smith to 
be ‘‘ the difference between submitting to a force which 
could not be controlled, and voluntarily aiding to cre- 
ate that force.”’ Writ of error to Alabama Supreme 
Court dismissed. Dugger v. Bocock. Opinion by 
Waite, C. J. 


PATENT — INVALIDATED BY PRIOR PUBLIC USE — 
ASSIGNMENT OF INVENTION TO ONE USING ‘IT. — W., 
who was in the employ of M., a tobacco manufacturer, 
invented a process of manufacturing tobacco which he 
communicated to M. and it was openly used in the 
factory of M. for upward of five years before the in- 
vention was patented or a patent applied for. No 
means were taken to keep the invention secret and it 
was not kept secret. W. assigned an interest in the 
invention to M. and the patent was issued to W. and 
M. jointly. IZ7eld, that the patent was invalid under 
United States Revised Statutes, section 4886 (act of 
July 8, 1870, § 24), on the ground of a public use more 
than two years previous to the application. It has 
been repeatedly held by this court that asingle in- 
stance of public use of his invention by a patentee, for 
more than two years before the date of his application 
for his patent, will be fatal to the validity of the patent 
when issued. McClurg v. Kingsland, 1 How. 202; Con- 
solidated Fruit Jar Co. v. Wright, 94 U. S. 92; and Eg- 
bert v. Lippman, decided at the present term. The 
fact that McCabe, just before the patent was applied 
for, became the assignee of an interest in it, does not 
make this defense any the less effectual, for the assignee 
of a patent-right takes it subject to the legal conse- 
quences of the previous acts of the patentee. McClurg 
v. Kingsland, supra. The inventor cannot relieve 
himself of the consequences of the prior public use of 
his patented invention, by assigning an interest in his 
invention or patent to the person by whom the inven- 
tion was thus used. Decree of U. 8. Cire. Ct., E. D. 
Missouri, affirmed. Worley v. Loker Tobacco Co. 
Opinion by Woods, J. 


MUNICIPAL BONDS— WHEN SEAL NOT REQUISITE 
FOR VALIDITY — RAILROAD ATID BONDS. —An act of 
the Legislature of New York was entitled: ** Anact to 
facilitate the construction of the Cayuga Lake Rail- 
road and to authorize the town of Springport, Cayuga 
County, to subscribe to the capital stock thereof.” The 
first section authorized the county judge to appoint 
under his hand and seal, three freeholders of the town 


as commissioners to carry into effect the purposes of © 


the act. These commissioners were duly appointed 
and qualified. The act provided thus: “It shall be 
lawful for the said commissioners to borrow on the 
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faith and credit of the said town, such sum as the tax- 
paying inhabitants shall fix upon by their assent in 
writing, not exceeding in amount ten per cent of the 
assessed valuation of the real and personal property of 
said town, as shown by the assessment-roll for the year 
1868 for said town, at a rate of interest not exceeding 
seven percent for aterm not exceeding thirty years, 
and to execute bonds therefor under their hands and 
seal.’’ It also provided that the issuc of bonds was 
conditional upon the assent in writing of a majority 
in number of the tax-payers owning a majority of the 
property of the town, which assent should be filed 
and proved in a manner prescribed; that the com- 
missioners might dispose of the bonds at not less than 
par, and should subscribe for the stock of this railroad 
company, purchase and recover the certificates of 
stock for the benefit of the town, and that they might 
exchange the bonds directly for the stock. The pro- 
per proceedings were taken, and the proper proof certi- 
fied to to authorize the commissioners to proceed in 
accordance with the statute. The commissioners 
thereupon subscribed for 1,000 shares of the capital 
stock of the railroad company, of $100 each, and issued 
bonds with interest coupons attached in payment 
thereof. Plaintiff purchased certain of these coupons 
in the ordinary course of business, in good faith for a 
valuable consideration. In an action against the town 
on these coupons, one defense was that the bonds had 
no seals affixed to the signatures of the town com- 
missioners. Held, that such a defense was mot avail- 
able. It is apparent from the law, that the substantial 
thing authorized to be done on behalf of the town 
was, to pledge the credit of the town in aid of the rail- 
road company in the construction of its road, by sub- 
scribing to its capital stock, and issuing the obligations 
of the town in payment thereof. The technical form 
of the obligations was a matter of form rather than of 
substance. The issue of bonds under seal, as contra- 
distinguished from bounds or obligations without a seal, 
was merely a directory requirement. The town in- 
deed had no seal; and the individual seals of the com- 
missioners would have had no legal effleacy; for the 
bonds were not their obligations, but the obligations 
of the town; and their seals could have added nothing 
to the solemnity of the instruments. The funda- 
mental authority contained in the law is found in the 
first three lines of the second section: “It shall be 
lawful for the said commissioners to borrow on the 
faith and credit of the said town such sum of money as 
the tax-paying inhabitants shall fix upon by their as- 
sent in writing.’’ The commissioners executed this 
authority in the form allowed by the statute, namely, 
by a direct purchase of the stock with the bonds 
issued. They might have sold the bonds for money, 
and paid the money for the stock. Had they done 
this, the town would have been liable to pay the money 
borrowed, even if the obligations given for it had been 
void. Where the transaction has nothing in it of 
malum in se, and the parties are not particeps criminis 
in a violation of law, money had and received by one 
from the other in good faith may be recovered, even 
though the security given therefor be void for some 
technical defect or illegality. The matter was suflici- 
ciently discussed in the case of Thomas vy. City of 
Richmond, 12 Wall. 354, and was very ably considered 
in Oneida Bank v. Ontario Bank, 21 N. Y. 496. The 
fact that the stock was taken directly in exchange for 
the bonds, instead of selling the latter for money and 
investing in stock, can make no material difference in 
the nature of the transaction. It is equally the case 
of value lawfully received for an innocent obligation, 
whether valid or invalid, given therefor. If valid,a 
recovery may be had on it; if invalid, a recovery may 
be had upon the original consideration. The court 
says: ‘‘ We cannot agree withthe courts of the State, 
that the form of a seal was an essential part of the 





transaction.”’ Judgment of U.S. Circ. Ct., N. D. New 
York, reversed. Druper v. Town of Springport. 
Opinion by Bradley, J. 


——-_-> 


MICHIGAN SUPREME COURT ABSTRACT. 
JANUARY 11, 1882. 


NEGLIGENCE — FAILURE OF RAILROAD COMPANY TO 
ERECT HIGHWAY CAUTION BOARDS — NO FLAGMAN 
KEPT AT CROSSING—CONTRIBUTORY NEGLIGENCE.—The 
failure to erect caution boards at railroad crossings, as 
required by the statute, does not necessarily make the 
railroad company responsible for damages Occasioned 
by a collision with one of its trains at the crossing, 
The caution board is for the purposes of a notification 
to those who are passing along the road; and wherea 
party is familiar with the crossing, and has frequently 
been over it, and had it in mind on the occasion in 
question as he approached it, he cannot be said to have 
been injured by the failure to set up the caution. The 
fact that the approach of a railroad to a highway cross- 
ing is obscured by embankments or otherwise imposes 
upon travellers by the highway as well as upon the 
railroad company special care to avoid collisions, 
A railroad company is not, as matter of law, under 
obligation to station a flagman at a road crossing in 
the country, because of the approach to it being par- 
tially concealed by embankments or otherwise. A 
team collided with a railway train at a road crossing, 
and the driver was killed. The railroad and the high- 
way were both below the general surface of the ground, 
and an approaching train could only be seen occasion- 
ally by one driving toward the crossing. The driver 
was familiar with the crossing, but except that he 
checked his team for a moment some four rods from 
the crossing, he did not appear to have observed any 
precaution. The engine whistle was duly sounded 
when the crossing was approached. J/eld, that the 
driver of the team was chargeable with negligence 
directly contributing to the collision, and that no 
action would lie by his administrator against the rail- 
road company. See Pakalimky v. New York Cent., 
ete., R. Co., 82 N. Y. 474; Pennsylvania R. Co. v. Beale, 
75 Penn. St. 504; Railroad Co. v. Houston, 95 U.S. 
697; Lake Shore, etc., R. Co. v. Miller, 25 Mich. 274; 
Chicago, ete., R. Co. v. Lee, 87 Ill. 454; Hearne v. Rail- 
road Co., 50 Cal. 482; Toledo, ete., R. Co. v. Shuck- 
man, 50 Ind. 42; Chicago, ete., R. Co. v. Dimick, 2 
Am. & Eng. R. Cas. 201; Hewze v. St. Louis, ete., R. 
Co., id. 212. Haus v. Grand Rapids & Indiana Rail- 
road Co. Opinion by Cooley, J. 


REAL ESTATE—RIGHT OF LATERAL SUPPORT—HIGH- 
WAY BY DEDICATION. —(1) Marking out a street ona 
village plat does not necessarily make the space a pub- 
lic way, unless the public authorities accept it as such. 
(2) Where a street was marked out on a village plat, 
but acertain part of it in its natural condition was 
incapable of use as a way, and for forty years remained 
so without any act of the authorities to accept or im- 
prove it, and the street commissioner then entered 
and made excavation that he might use the earth in 
other parts of the town, and in so doing removed the 
lateral support for adjacent lands to their injury, held, 
that the commissioner was liable for this injury. 
When one makes an excavation by his neighbor's land 
into which the land, from its own weight and of neces- 
sity must fail, and.does immediately fall, trespass will 
lie against him therefor. Buskirk v. Strickland. Opin- 
ion by Cooley, J. 


SURETYSHIP — ACCORD AND SATISFACTION BETWEEN 
SURETY AND PRINCIPAL — PRIVILEGE. — (1) In an ac- 
tion by a surety for money paid to his principal’s use, 
defendant may show, by way of accord and satisfac- 
tion or as an executed compromise, that in accordance 
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with an agreement between himself aud the plaintiff 
and other sureties, he had assigned all his property in 
consideration of being exonerated from all liability. 
Bull v. Bull, 43 Conn. 455; Pullman v. Taylor, 50 Miss. 
51, 257; Bigelow v. Baldwin, 1 Gray, 245; Tuttle v. 
Tuttle, 12 Mete. 551; Guild v. Butler, 127 Mass. 586; 
Brooks v. Write, 2 Metec. 285; Clark v. Gamwell, 125 
Mass. 428; Donohue v. Woodbury, 6 Cush. 150; Ball v. 
Wyeth, 99 Mass. 358; Peck v. Davis, 19 Pick. 490; EKaton 
y. Lincoln, 13 Mass. 424; Watkinson vy. Inglesby, 5 J. 
R. 386; Renard y. Tuller, 4 Bos. 107; Luddington v. 
Bell, 77 N. Y. 138; Blum v. Chester, 5 Day, 359; Mar- 
vin v. Treat, 37 Conn. 96; Savage v. Everman, 70 Penn. 
St. 315; McCreary v. McCreary, 5 Gill. & J. 147; Cooper 
v. Parker, 29 E. L. & E. 241; Boyd v. Hind, 1H. & N. 
938, 947; 40 BE. L. & C. 428; Mellen v. Goldsmith, 3 N. 
W. Rep. 592. (2) Where a surety who has satisfied his 
principal’s obligation sues the principal as for money 
paid to his use, it is nothing to the jury that he paid it 
to procure his own release from the obligation, and not 
with the sole intent of benefiting the principal. (8) 
Where the surety for a county official sues his principal 
for money paid to the latter’s use in satisfying his 
bond to the public, the testimony of the prosecuting 
attorney is not privileged if he obtained his informa- 
tion as the law officer of the county and as 2 member 
of acommittee appointed to obtain a surrender of the 
principal’s property in settlement of his liabilities to 
the public. See Alderman y. People, 4 Mich. 414; 
Hartford Fire Ins. Co. v. Reynolds, 36 id. 502; MeTav- 
ish v. Deming, Anthon, N. P. Cas. 113; Hamilton v. 
Neel, 7 Watts, 517; Forbes v. Perry’s Adm’r, 1 Har. & 
John. 109; Hoy v. Morris, 13 Gray, 519; Goddard v. 


Gardner, 28 Comst. 172; Britton v. Lorenz, 45 N. Y. 51; | 


Whiting v. Barney, 30 id. 330. Lange v. Perley. Opin- 
ion by Graves, C. J. 


eS 


NORTH CAROLINA SUPREME COURT AB- 
STRACT. 


OCTOBER TERM, 1881.* 





CARRIER — WHEN CONSIGNEE HAS TITLE TO GOODS 
DELIVERED FOR TRANSPORTATION — STOPPAGE IN 
TRANSITU. —(1) Goods bought and paid for were de- 
livered to a railroad company, whose bill of lading was 
executed to the vendor, acknowledging the receipt of 
the goods to be conveyed tothe vendee. Held, that 
the contract for transportation is in legal effect with 
the vendee, and the company liable to him for non-de- 
livery of the goods. In such case the title vests in the 
vendee purchaser, and a delivery of the goods to the 
carrier is a delivery to the purchaser himself. Jenkins 
v. Jarrett, 70 N. C. 255; Ober v. Smith, 78id. 313. (2) 
Where one through his agent sells goods to another, 
and they are shipped to the purchaser, the agent has 
no right to stop the goods in transitu because his prin- 
cipal owes him on account of money advanced in the 
purchase of the goods. Gwyn v. Richmond & Dan- 
ville Railroad Co. Opinion by Smith, C. J. 


EVIDENCE — DECLARATIONS OF DECEASED OWNER 
OF LAND AS TO LINE— FORMER JUDGMENT. — (1) The 
declarations of a deceased owner of land, locating at 
an angle of an adjoining tract, is admissible, though 
the corner so established is coincident with one of his 
own boundaries, where both parties to the action 
place the corner in the declarant’s line and it is im- 
material to him at what point it is fixed. (2) Upon an 
issue as to the defendant’s occupation of land in dis- 
pute, it is proper to introduce the record of a former 
suit by the defendant against the plaintiff and others 
for an injunction and to stay trespass, for the purpose 





* Appearing in 85 North Carolina Reports. 





of showing, by an affidavit made in that cause in be- 
half of the plaintiff therein, a deliberate admission of 
such possession. Sasser v. Herring, 3 Dev. 340; Hart- 
zog v. Hubbard, 2 Dev. & Bat. 241; Daney v. Sugg, id. 
415; Hedrick v. Gobble, 63 N. C. 48; Caldwell v. Neely, 
81 id. 114; Smith v. Walker, 1 Car. L. R. 514; Mushatt 
v. Moore, 4 Dev. & Bat. 124; Ryan v. McGehee, 
83 N. C. 500. Mason v. McCormick. Opinion by Smith, 
Cc. J. 


INJUNCTION —TO RESTRAIN BUILDING DAM—PUB- 
LIC BENEFIT. — Where the jury find that the rebuild- 
ing of a proposed mill and dam would overflow and 
render useless the plaintiffs land,and injure the health 
of his family, but that the mill would be a public con- 
venience, pecuniary compensation is all that the plaint- 
iff can claim, and an injunction against such erection 
will berefused, upon the principle that private ad- 
vantage must yield to public benefit. Easton v. 
Perkins, 2 Dev. Eq. 38. Daughtry v. Warren. Opinion 
by Ruffin, J. 


NEGLICENCE — CONTRIBUTORY NEGLIGENCE. — Not- 
withstanding the previous negligence of the plaintiff, 
if at the time when the injury was committed, it might 
have been avoided by the exercise of reasonable care 
and prudence on the part of the defendant, an action 
willlie for damages. Doggett v. R. R. Co., 78 N. C. 
305. Gunter v. Wicker. Opinion by Smith, C. J. 





>——_——_— 


CRIMINAL LAW. 


ABDUCTION — OF FEMALE WITH INTENT TO DEFILE 
— An indictment for abduction of a female of the age 
of fifteen years, with intent to defile her, cannot be 
supported at common law. <A note to 2 Archbold Cr. 
Pr. 301, says that the abduction, or the enticing, or 
carrying away of auy person by force or fraud, is an 
indictable offense at common law; and as authority 
for the position, reference is made to 1 East P. C. 458, 
and 1 Russell on Crimes, 569. But no sanction is given 
in East to such a position. Nor is support given to it 
by Russell. He says that the only reported case of a 
prosecution at common law, for such an offense, is that 
against Lord Gray, to be found in 9(8) State Trials, 

27. Upon examination into that case,we find it to be, 
not an indictment for abduction at all, but an infor- 
mation lodged against that lord and five others, by 
which they were charged with a conspiracy, the unlaw- 
ful purpose of which was to entice the Lady Henri- 
etta Berkley to quit her father’s house and custody 
and live in secret adultery. And even in that case the 
court never proceeded to judgment, ‘but a nolle 
prosequi was entered after a verdict of guilty, as to all 
the defendants. North Carolina Sup. Ct., October 
term, 1881. Stute of North Carolina v. Sullivan. Opin- 
ion by Ruffin, J. (85 N. C. 506). 


PRACTICE — NEW TRIALS— EVIDENCE — DYING DE- 
CLARATIONS. —(1) The rules with regard to petitions 
for new trials for newly discovered evidence in civil 
cases, apply to such petitions in criminal cases. And 
they apply equally to capital cases; although as an 
error here would be remediless, the court will be more 
inclined to give the petitioner the benefit of any doubt 
that may be raised in their minds by the new evidence. 
It is one of these rules that the evidence must be 
sufficient to change the result if a new trial should be 
had. The petitioner, a convict in the State prison,with 
a fellow-convict, made a plan of escape, by the conniv- 
ance of one of the guard, but arming themselves with 
pistols to kill the night watchman if necessary. In the 
attempt an encounter with the night watchman took 
place and he was shot by one of them. On the trial, 
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the evidence was that the petitioner fired the shot, and 
he was found guilty of murder in the first degree. 
Held, that newly discovered evidence that the other 
convict fired the shot, could not change the result upon 
another trial, as the prisoner in aiding and abetting 
was equally guilty. And held that evidence that the 
original plan was to escape by the connivance of one of 
the guard and without violence, could not help the peti- 
tioner, inasmuch as it appeared that they both armed 
themselves for any encounter that might become ne- 
cessary, and that he was with his fellow-convict in all 
the violence that followed. See Noyes v. Huntington, 
Kirby, 282; Lester v. State, 11 Conn. 418; Norwich & 
Worcester R. Co. v.Cahill, 18 id. 493; Waller v. Graves, 
20 id. 310; Parsons v. Platt, 37 id. 563; Andersen v. 
State, 43 id.514. (2) When on the trial the dying de- 
clarations of the murdered man liad been given in evi- 
dence against the petitioner, and upon the petition for 
a new trial newly discovered evidence was claimed to 
the effect that when the dying man made the declara- 
tions he dropped a word from which the witness in- 
ferred that he had some hopes of living, it was held 
that this being a mere inference of the witness, not in 
itself evidence, and it not being stated what was said, 
the court could not regard it as entitled to considera- 
tion. Connecticut Supreme Court of Errors, May 
term, 1880. HHlamlin v. State of Connecticut. Opinion 
by Park, C. J. (48 Conn. 92.) 


RENDITION OF FUGITIVE— WHAT COMPLAINT FOR 
WARRANT MUST SHOW — RECOGNIZANCE.— The com- 
plaint required by section 5706 U.S. R.S., to be filed 
before a warrant can be issued for the arrest of a person 
asa fugitive from justice from another State, must 
show that he has been guilty of some crime against 
the laws of that State; and this may be either by 
direct averment, or by stating facts which constitute a 
crime at common law. If there be no direct averment 
of acrime, and the facts stated do not constitute one 
at common law (as, for example, the obtaining money 
under false pretenses), the officer acquires no jurisdic- 
tion, and his warrant will be void. <A statement that 
the act was committed feloniously and against the 
peace and dignity of the State where it occurred, will 
not be sufficient. Citing Regina v. Jones, Ld. Raym. 
1013; 2 Whart. Crim. Law, § 1118; Johnson v. Dicken, 
2% id. 580; K.C. H. TT. & C. B.R. R. v. Nelson, 62 id. 
585; State v. Poston, 63 id. 522; Hard on Hab. Corp. 
331; Ew parte Snyder, 64 Mo. 58. (2) A recognizance 
given by one in custody under a legal warrant is in- 
voluntary, and cannot be enforced against him or his 
sureties. State v. Hufford, 28 Iowa, 391; United States 
v. Horton Sureties, 2 Dill. 94. Missouri Supreme 
Court, October, 1881. State of Missouri v. Swope. 
Opinion by Sherwood, C. J. (72 Mo. 99.) 


Search WARRANT — WHEN A_ PROTECTION TO 
OFFICER EXECUTING IT.—If asearch warrant issued 
by a justice of the peace be regular upon its face, it 
will protect an officer executing it, though the affidavit 
upon which it is founded be not in compliance with 
the statute. Citing Savacool v. Boughton, 5 Wend. 
173; Milburn v. Gilman, 11 Mo. 68; Howard v. Clark, 
48 id. 348; Sandford v. Nichols, 13 Mass. 286. Missouri 
Sup. Ct., October, 1881. Melcher vy. Scruggs. Opinion 
by Henry, J. (72 Mo. 199.) 


TRIAL — VERDICT IN ABSENCE OF DEFENDANT 
WHEN VOID AND WHEN VALID. —If a defendant ina 
case of felony be confined in jail or under restraint by 
the court, and is not present when the verdict is ren- 
dered against bim, such compulsory absence will neces- 
sitate setting such verdict aside. But this will not 
avail a defendant who is out on bond, and whose 
absence is voluntary, especially where his counsel are 
present when the verdict is given; nor could an ar- 








rangement made witha private person to let him know 
when the jury would be ready to deliver the verdict, 
and the failure of such person to notify him, affect the 
point in his favor. Georgia Supreme Court, January 
31, 1882. Barton v. State of Georgia. Opinion by 
Jackson, C. J. 


a 


RECENT ENGLISH DECISIONS. 


CARRIER— LIMITATION AGAINST LIABILITY Ap- 
PLIES ONLY TO CARRIAGE AND NOT TO REFUSAL TO 
DELIVER. — The defendants contracted to convey cer- 
tain cattle belonging to the plaintiff from W. to G., at 
the ‘owner's risk rate,’’ by which, in consideration of 
a reduced rate, they were to be relieved of all liability 
in respect of any loss, detention or injury to the cattle 
in the receiving or forwarding, except that arising 
from the willful misconduct of their servants. The 
carriage was prepaid, but through the carelessness of 
the defendants’ servants at W. that fact was not com- 
municated to the servants of G., who in consequence 
refused to deliver the cattle to the consignee. The 
cattle were detained for two days before the mistake 
was discovered, whereby damage by exposure was 
occasioned. Inan action for such detention, held, that 
the protection afforded by the contract was confined 
to the case of loss, injury or detention during the 
course of receiving, forwarding or delivery of the cat- 
tle, and that the refusal to deliver did not come within 
the meaning of detention so used, and that conse- 
quently the defendants were liable apart from the 
question of willful misconduct. Q. B. Div., Nov. 18, 
1884. Gordon v. Great Western Railway Co. Opinions 
by Grove and Lopes, JJ., 45 L. T. Rep. (N. 8.) 509. 


DURESS —- THREAT TO COMMENCE CRIMINAL ACTION 
AGAINST RELATIVE. — The defendants gave promis- 
sory notes to the plaintiff, the trustee in bankruptcy of 
one C., in payment of an alleged purchase by them of 
the bankrupt’s stock-in-trade, and to enable a compo- 
sition to be paid. Prior to the giving of the promis- 
sory notes, the plaintiff, by his agents, made repre- 
sentations to the defendants that criminal charges 
under the Debtor Act, 1869, could and were about to 
be brought against the bankrupt C., who was the son 
of one defendant and nephew of the other; and the 
defendants swore that they had believed these repre- 
sentations to be true, and would not have given the 
promissory notes had they not so believed. In an 
action by the trustee against the defendants, as makers 
of the promissory notes, held, after a verdict for the 
plaintiff, that judgment should be entered for the de- 
fendants under Order XL, r. 10, on the ground that 
they had been induced to enter into the contract by 
duress, and threats of criminal proceedings; and that 
it was not necessary that any particular charge under 
the Debtor Act should have been specified, or that any 
ground for such charge should have existed in fact. 
Authorities cited or referred to: Williams v. Bayley, 
L. R., 1 BE. & L. App. 200; Hamilton v. Johnson, L. R., 
7Q. B.D. 129. Q. B. Div., Nov. 10, 1881. Secar v. 
Cohen. Opinions by Denman and Hawkins, JJ., and 
Huddleston, B., 45 L. T. Rep. (N. 8.) 589. 


NUISANCE — REVERSIONER NOT IN POSSESSION MAY 
NOT BRING ACTION TO RESTRAIN ONE NOT PERMANENT. 
— A reversioner, who is not personally in possession of 
land, cannot bring an action on the case in respect of 
acts causing a nuisance to the land and to the persons 
in occupation, unless it is proved that either there is 
actual injury to the reversion, or else that the nuisance 
is of so permanent a nature that injury to the rever-, 
sion will be necessarily implied. The owner of land; 
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put was in the occupation of a third person as a weekly 
tenant, built a brick wall and erected a hoarding in 
front of windows of the cottage which had not become 
ancient lights, and on land which was assumed to 
pelong to the owner of the cottage. The hoarding was 
so erected as to cause unpleasant noises and disturb 
the rest of the persons inhabiting the cottage. Held, 
that the reversioner was not entitled to sue alone for 
trespass. Held, also, that the reversioner was not en- 
titled to sue alone in respect of the nuisance, since no 
actual injury to the reversion was proved, and the 
nuisance Was not so permanent as to be necessarily 
injurious thereto. Authorities referred to: Mumford 
y. Oxford, ete., R. Co., 27 L. T. Rep. (O. 8.) 58; Jack- 
son v. Pesket, 1 M. & S. 234; Baxter v. Taylor, 4 B. & 
Ad. 72; Simpson vy. Savage, 28 L. ‘TT. Rep. (O. 8.) 204; 
Jones v. Chappell, L. R., 20 Eq. 589. Ch. Div., Dec. 
13,1881. Cooper v. Crabtree. Opinion by Fry, J., 45 
L. T. Rep. (N. 8.) 587. 


STATUTE OF FRAUDS — RIGHT TO SHOOT OVER LAND 
—INTEREST IN LAND. — The plaintiff was owner of cer- 
tain shootings in H. under a lease. He advertised for 
some one to share the said shootings with him, on the 
terms that he was to bear all the expenses connected 
with the sporting, and that the party who joined him 
should pay a fixed sum according to his share for the 
right to shoot over the land, and to take a proportion- 
ate share of the game killed. The defendant eventu- 
ally agreed, but not in writing, to take one-fourth share 
of the shootings, paying 100/. for the same. The de- 
fendant refused to carry out the terms of the agree- 
ment. The plaintiff then brought his action for the 
breach of contract. The defendant, among other pleas, 
pleaded that the agreement was within the statute of 
frauds. The plaintiff at the trial obtained a verdict; 
but the question of law was reserved. Jleld, that an 
agreement which entitles one party to it on the pay- 
ment of money to go upon the land of the other party 
and exercise sporting rights and take away a propor- 
tion of the game killed to his own use, is more than a 
mere revocable license to use the land, for it conveys 
an interest in the land coupled with a participation in 
the profits, and so is within the statute of frauds, and 
ought to be in writing; and that judgment must be 
for the defendant. Cases referred to and distinguished : 
Wright v. Stavert, 2 El. & El. 721; Wells v. Mayor of 
Kingston, L. R., 10 C. P. 402; Watson v. Spratley, 24 
L. J. 53, Ex.; Powell v. Jessup, 18 C. B. 336; Taylor v. 
Waters, 7 Taunt. 574. Q. B. Div., Dec. 10, 1881. Web- 
ber v. Lee. Opinion by Bowen, J., 45 L. T. Rep. (N. 
8.) 591. 


WILL— GIFT TO ‘SECOND CouUSINS.”’ — A testator, by 
his will, made various gifts in favor of his ‘‘ second 
cousins.”” He had not any second cousins, either at 
the date of his will or at the time of his death; but he 
had first cousins once removed. Held, that under the 
circumstances the first cousins once removed took the 
benefit of the gifts in favor of the second cousins. 
Authorities referred to: Re Parker, L. R., 17 Ch. D. 
262; Slade v. Fooks, 9 Sim. 386. Ch. Div., Nov. 8, 1881. 
Re Bonner ‘Tucker v. Good. Opinion by Chitty, J., 45 
L. T. Rep. (N. 38.) 471. 


——_.—___—. 
THE CIVIL CODE: 


WHAT IT IS; AND WHY IT SHOULD BE ADOPTED. 
What it is. 

A Code is a complete digest of the law upon a par- 
ticular subject or class of subjects, analyzed, con- 
densed, stated in distinct propositions and arranged in 
scientific order. A Civil Code is such a digest of the 


laws of personal rights and relations, of property and 





of obligations. The Code now before the Legislature 
embraces these subjects and aims at conforming to 
this definition. 

The Constitution directed it to be made and pre- 
sented to the Legislature for adoption. The Legisla- 
ture appointed a commission, taking unusual care to 
insure its success, by requiring a general analysis to be 
first made and reported and annual reports to be made 
afterward, and then requiring the printing and distri- 
bution of the Code twice; first, in the form of a draft 
circulated among the judges and other competent per- 
sons, With a view to criticism; and a second time asa 
Code completed, after revision and a consideration of 
the suggestions made. 

The commissioners fulfilled their task, long, labori- 
ous and exhausting as it was, reported their analysis, 
circulated their draft, invited and waited for criticism, 
then revised their work and reported it finally to the 
Legislature at the session of 1865. The report thus 
made was brought again to the special attention of the 
Legislature by the governor in his annual message in 
1869, and in 1873 by the commissioners, in an address 
to the judiciary committees of the two houses at a 
joint meeting. 

In 1879 the Code was passed by both houses, but was 
vetoed by the governor. His objections went to cer- 
tain details, though he took occasion to praise the 
arrangement and language, and to say that there was 
‘very much in this bill which if enacted would con- 
duce to the simplification of our law, and thus to the 
welfare of our people.’’ It was repassed by the assem- 
bly of 1880, and by that of 1881, but was not acted 
upon in the senate. 

Meantime, it was adopted by California in 1878, and 
has ever since been in use as the Civil Code of the State. 


Why it should be adopted here. 


I. Because the organic law requires it. That law di- 
rected it to be prepared and ‘ presented to the Legisla- 
ture for adoption.” It is not supposable that the 
preparation was intended for mere ceremony. The 
people meant to have a Code, and the Legislature is 
bound to do all it can to that end. The commission 
charged with the duty framed one more than seventeen 
years ago. ‘There has been no effort of Legislatures or 
lawyers since to improve it. It is idle to wait longer 
for somebody to make it better before its adoption. 
Fair criticism was invited time and time again. And 
now, though what Macaulay calls malignant criticism 
should denounce a hundred or five hundred sections, 
the test of experience will probably show little in the 
criticism worthy of serious attention. Perhaps when 
the Code has been once placed on the statute book, 
under the eyes of every lawyer in the State, all its 
faults will be found out in time to remedy them before 
it takes effect. 

Il. Because a Code is better than case-law; ‘* chaos,”’ 
as alate chief justice of England pronounced it; and 
as Tennyson calls it : 


**the lawless science of the law.” 
“That codeless myriad of precedents ” 
‘That wilderness of single instances ;”’ 


plainer for the people, safer for the judges, easier for 
the lawyers. 

Ii. Because the criminal branches of our law have 
been already codified. The Penal Code and the Code 
of Criminal Procedure comprise, in less than 1,700 sec- 
tions, the whole body of the law respecting crimes, 
punishments, and procedure in criminal cases, displac- 
ing and superseding the accumulations, in common 
law and statutes, of hundreds of years. We have a 
Code of Civil Procedure also, and the gap which re- 
mains to be filled is the Civil Code. 

IV. Because this Civil Code has been already tried 
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by a kindred people. California adopted it nine years 
ago and has found it safe and useful. 

V. Because the experience of mankind has shown 
that a Code is the natural, not to say necessary relief, 
whenever there has come to be an oppressive accumu- 
lation of adjudications, enactments and treatises, 
obstructing and bewildering, as is now the fact in New 
York. Every civilized country in the world, except 
the British Islands and the American States, has re- 
duced its general laws to a Code. It is a question 
which shall have it first, America or England. We 
have taken the lead so far, let us keep it. 

VI. Because the diversity of laws between the dif- 
ferent States of this Union has been found a serious 
inconvenience, and has led to frequent demands grow- 
ing stronger day by day for an inter-State Code, or 
such concert in legislation as will lead to uniform laws 
of marriage and divorce, testament and succession, 
negotiable paper, insurance, average, sale, carriage, 
agency, trusts, and corporations, among many others 
affecting the daily life of an active and adventarous 
people. Comprehensive legislation on any one of these 
subjects would be, to that extent, a Code. Uniformity 
of law cannot be enforced by a common superior, for 
we have none legally competent. It can be brought 
about only by the influence of example. New York 
is a natural leader of the States; she has already 
wrought a change in the civil procedure of half of 
them — indeed of a great part of the English-speaking 
world. May we not hope that she will prove true to 
herself now and complete what she began so well? 

VII. Because all the objections to this Code hitherto 
have come from those who object to any Code at all. 
Though it is lawful to learn of an enemy, it is safer to 
rely on the aid and counsel of friends. The objection 
that a Code will be followed by amendments and com- 
mentaries is not more reasonable than would be an 
objection to one’s getting a new machine when an old 
one is worn out, because in time the new one may 
grow old and need repairing. 


Davip DuDLEy FIELD. 
New York, March 14, 1882. 





NEW BOOKS AND NEW EDITIONS. 


GoULD’s ANNUAL DIGEST. 


Gould’s Annual Digest of New York Reports for 1881. A Di- 
gest of all the cases decided by all the courts of the State 
of New York, published in all the publications during the 
year 1881, including all the cases published in the following 
reports: Abbott’s New Cases, vols. 8, 9; City Court Re- 
ports, vol. 1, parts 1, 2, 3; Howard’s Practice Reports: 
vols. 60, 61; Hun’s Reports, vols. 22, 23, 24; New York 
Reports, vols. 80, 81, 82, 83, 84; New York Civil Procedure 
Reports, vol. 1; New York Daily Register for 1881; New 
York Monthly Law Bulletin for 1881; New York Superior 
Court Reports, vol. 46; New York Weekly Digest, vols. 11, 
12, 13; Redfield’s Surrogate Reports, vol. 4. By Charles 
T. Boone, Counselor-at-law. To be continued annually. 
Albany: William Gould & Son, 1882. Pp. xxxvi, 410. 


HIS is a much needed and very well executed 
work. The lack of supplements to Mr. Abbott’s 
excellent digest very much detracts from the useful- 
ness of that work, and of Mr. Brightly’s alleged digest, 
the less said the better. The statements in the present 
work are uniformly excellent, and the decisions and 
subordinate arrangement are generally good, although 
we cannot see why there should be separate divisions of 
“bills, notes, and checks,” and “negotiable paper.’ 
There is an ample table of cases criticised, and a table 
of cases digested, stating the subjects. The printing 
is creditably done, 











HOLLAND’s INSTITUTES OF JUSTINIAN. 

The Institutes of Justinian, edited as a recension of the Insti- 
tutes of Gaius. By Thomas Erskine Holland, D. ©, |, 
Second edition. Oxford, 1881. Pp. xxxvi, 243. 

The distinguished editor announces, that “the 
special object of the present edition of the Institutes of 
Justinian is to show how far they may fairly be de- 
scribed as a ‘recension’ of the Institutes of Gaius,” 
He finds that the method of the two is identical, and 
that the proportion of text common to both is very 
considerable, and he infers that the compilers of 
Justinian must have adopted Gaius as their basis, 
striking out, substituting passages from them, and in- 
terpolating their own explanations, but following the 
order of Gaius, and reproducing the language of the 
passages retained. The passages from Gaius are 
printed in a heavier-faced type. The book will doubt- 
less be of interest and value to civilians, and can be 
adequately estimated by them alone. It is exquisitely 
printed. 


6TH SAWYER’sS REPORTS. 


Reports of Cases decided in the Circuit and District Courts of 
the United States forthe Ninth Circuit. Reported by L, §, 
B. Sawyer. Volume VI. San Francisco: A. L. Bancroft 
& Co., 1882. Pp. 701. 

This fairly-printed volume contains a considerable 
number of cases of importance, on questions peculiar 
to the Pacific Coast, such as the legislation in regard to 
the Chinese. We have heretofore given abstracts or 
made comments on a number of these. There are 
also a number of other cases of interest, some of 
which have been referred to in these columns. The 
cases were decided in 1879 and 1880. The volume and 
tho series are to be generally commended, and are in- 
dispensable to western lawyers. 


——___q__—_ 


NEW YORK COURT OF APPEALS DECISIONS. 
HE following decisions were handed down, Tuesday, 
March 14, 1882. 

Judgment affirmed with costs — Snyder v. Sherman; 
Whiton v. Snyder; Murphy v. The Onondaga Tron Co.; 
McGoldrick v. Traphagen.—Order of General Term 
reversed and order of surrogate affirmed, with costs— 
In re Dolan Executors v. Moeller; Same v. Nelson; 
Same v. Donnelly.——Judgment affirmed, with costs to 
respondents against defendant appellants, and without 
costs for or against executors — Wells v. Wells. — 
Judgment reversed and new trial granted, costs to 
abide the event — Crim v. Starkweather; Connelly v. 
The New York Central & Hudson River Railroad Co. ; 
Moyer v. The New York Central & Hudson River Rail- 
road Co. 





NOTES. 

‘WHE London Law Times learns that the Woosung 

bar, at Shanghai, ‘‘ which has proved the destruc- 
tion of many a ship, is to be dredged out of existence.” 
Probably it means ‘‘ drudged.”’ But it seems hard on 
the Chinese bar.——The Rivista Penale, for February, 
refers to Mr. Dawson's article on Psycometry as a test 
of handwriting, and Mr. Fulton’s recommendation of 
the infliction of public whipping for heinous crimes 
(suggested in connection with the assassination of the 
late President), contributed to this journal some 
time since. ——Bunsby has turned up in St. Louis, it 
seems. The Central Law Journal is of “‘ opinion” that 
“the practice of taking contingent fees for legal ser- 
vices is unobjectionable under appropriate circum- 
stances and within the proper limits,”’ 
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CURRENT TOPICS. 


N another column may be found a capital paper 
by Mr. Frankenheimer on the proposed Civil 
Code. This paper was read by its author as part of 
his argument before the Assembly Judiciary Com- 
mittee, last week, in favor of the adoption of the 
Code. We dare say that the pursuing of the test 
so felicitously and conclusively applied by Mr. 
Frankenheimer would lead to many more disclos- 
ures of the same kind. Some of the arguments 
resorted to by the opponents of the Code on the 
occasion in question were quite amusing. Pro- 
fessor Dwight objected, for example, to its defini- 
tion of a ship as a ‘‘structure fitted for naviga- 
tion.” ‘* Why,” said he, ‘‘this definition includes 
the nautilus, the little fish sometimes called the 
‘Portuguese man-of-war.’ This is ‘a structure fitted 
for navigation’” ! To such foolish quibbles are 
grave and presumably wise men driven in their ex- 
tremity! Prof. Dwight, perhaps without know- 
ing it, finds fault with the common-law defini- 
tion of a ship. When he consults our forth- 
coming dictionary of ‘‘Common Phrases judi- 
cially interpreted,” he will find under the head 
of ‘‘Ship, Vessel, Boat, Dredge,” that Mr. Field 
has given a good definition, but that there has 
been a great deal of uncertainty under the common 
law as to what és a ‘‘structure fitted for navigation,” 
as for example whether a raft, or a floating dry 
dock, or a steamboat dismantled and anchored and 
used for a summer hotel, comes within the defini- 
tion. Mr. Turner, while he declared that the 
proposed Code’ was the nearest perfection that it 
was possible for man to conceive, still contended 
that it is impracticable to make a general Code. Of 
course it is impossible to make a Code so broad, 
comprehensive and explicit as to shut out all need 
of construction, definition, and adaptation. But 
the same is true of statutes. And yet we have 
never seen any attempt to apply this objection to 
statutes. The great and ancient statutes of frauds, 
usury, limitation, and the like, have been the source 
of a vast amount of litigation, and yet very few 
have arisen to condemn the practicability of such 
enactments. How much indeed of our common law 
has been reduced to ancient statutes. This fact 
shows that men have long recognized the advantage 
of writing down the common law. <A Code is but 
a framework or skeleton. Construction, under 
secular law, like offenses under moral law, ‘‘ must 
needs come,” but woe unto him who strives to 
make unnecessary construction ! 


At the same hearing, Mr. Carter, of New York, 
who stands in the front rank of the legal profes- 
sion, made an argument against the Code, some ex- 
tracts from which we present in another column as 
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a logical curiosity. Mr. Carter declares that the 
common law is incapable of reduction to a Code, 
because ‘‘it rests in those eternal and immutable 
principles of justice which were enacted before 
legislators ever sat.”” The reports, he says, are only 
‘‘ evidences of the law,” and ‘‘the law is not there.” 
This is vague and unsafe generalization. The usual 
form of words on such occasions is, ‘‘ those eternal 
and immutable principles of justice implanted in the 
human breast”; but Mr. Carter has with uncon- 
scious and unintentional accuracy adopted the ex- 
pression, ‘‘enacted.” God was the first legislator, 
and the first law-writer; He wrote a short Code of 
laws, and instructed Moses to form a very exhaustive 
and detailed Code. Would Mr. Carter say that the 
Commandments and Moses’ institutes were not ‘‘ the 
law”? Does he not subscribe to the Command- 
ments as the organic law? But Mr. Carter con- 
tinues: ‘‘The first inquiry you make is, what is 
just? You make that inquiry and come to your 
conclusion. You then go to see how far that con- 
clusion will require to be strengthened by precedents 
established, and you also look into the decisions sup- 
porting your conclusions.”” You appeal ‘‘ to decis- 
ions only for the purpose of guidance and instruc- 
tion,” etc. Now Mr. Carter has got his cart before 
his horse. No man knows better than he that when 
he comes to the Court of Appeals to argue a case, 
if he has ‘‘a case in point” in that court in his 
favor, he presents that, without any argument upon 
the ‘‘justice” of the decision, and the court will 
not hear much argument about ‘‘ justice,” but will 
give him judgment right away. No man knows 
better than he the value of a precedent. This is 
the practical result. What is the real theory ? Why, 
having satisfactorily ascertained what is just, pre- 
cedents, pro or con, are of no use or avail. The 
idea of ‘‘strengthening” those ‘‘ eternal and im- 
mutable principles” by precedents, is like setting 
wooden props to hold up Mont Blanc. Let us 
test Mr. Carter’s ‘‘eternal and immutable princi- 
ples” a little. Is it lawful to charge interest? The 
old laws said no. The new laws say yes. Which 
is ‘‘justice” ? How much will Mr. Carter’s guide 
serve him here? But men have generally thought 
that interest should be limited, and so they have 
established usury laws, and these laws have long 
been written. So as to limitations: if a man owes 
a debt it would seem right, upon the ‘‘eternal and 
immutable principles,” that he should always be 
compellable to pay it. But men have thought that 
for peace’s sake there ought to be a limit to the 
time for exercising this right, and so have estab- 
lished statutes of limitation. Mr. Carter’s guide 
would not serve him here. And so we might go on 
ad infinitum. The difficulty is that men do not 
naturally hold the same views of what is right and 
just. There has always been a wide discrepancy of 
opinion about civil and artificial rights; and as to 
natural rights, there always will be some Guiteaus 
roaming about the world. Even at this moment, 
one-half the community seem to think that it was 
right for Mason to try to murder Guiteau !—— The 
arguments of our learned brethren above mentioned 
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do not seem to have convinced the committee that 
it is impossible for men to write down the laws 
which regulate their conduct, for the committee 
have unanimously reported the bill. 





It now turns out that the nominations of Mr. Jus- 
tice Gray and Judge Blatchford excited considera- 
ble criticism, at the bar, because of the alleged 
impatience, petulence, and overbearing demeanor 
of these gentlemen on the bench. That would 
seem a good reason for putting the judges where 
these characteristics will do the least harm. These 
judges have not been exactly ‘‘ popular.” Judge 
Blatchford has becn overworked and dyspeptic, and 
unquestionably has at times displayed an impatience 
that was to be regretted. Chief Justice Gray was 
not overworked, and does not look dyspeptic, but 
has undoubtedly frequently been of a very dog- 
matic and sometimes of an unpardonably overbear- 
ing demeanor on the State bench. He is now among 
associates whom even he must concede to be his 
peers, and where it is not etiquette to scold counsel. 
The behavior of the latter gentleman has always 
satisfied us of the wisdom of the elective judiciary 
tenure. We have heretofore said so much in favor 
of both these gentlemen that we shall not be mis- 
construed in this. Lawyers very rarely try to brow- 
beat a judge. When they do, they should be 
roundly set down. Judges for life sometimes forget 
what is due to courtesy, and to learning superior to 
their own; and when they do, habitually or fre- 
quently, it is well to have some one to lecture them 
who is not in danger of being committed for con- 
tempt. 


It is not a pleasant disclosure that the receivership 
investigation is making. Carelessness of the most 
astounding character, extravagance outrageous and 
unparalleled, and a jaunty and wholesale transfer- 
ring of the money of stockholders and policyhold- 
ers into the professional till have characterized the 
administration of these affairs. When a receiver 
puts $400,000 in the hands of private bankers, with- 
out any security whatever, and loans it upon “stock 
collaterals,” it is high time that he be cautioned. It 
is not wise to blame the judiciary exclusively for 
this state of affairs. There must be references and 
lawsuits and other tedious and expensive proce- 
dures that the judges can neither conduct nor con- 
trol. There has been however some favoritism that 
does not commend itself to a delicate sense. But 
enough is developed to enable us safely to say that 
one of two things is indispensable: there must be a 
great deal more economy, or these affairs must be 
put into other hands. And now, why not make a 
State department to wind up insolvent corporations, 
having the power and the duty to institute proceed- 
ings and to receive and disburse the funds?) From 
present appearances it appears that there would be 
plenty for such a department to do, and it would 
be better to pay afew moderate salaries than to 
suffer such extravagance, greed and favoritism as 
are now bemg unearthed. It is probably better to 


have a receiver-general department than to saddle 








these matters on the departments of banking and 
insurance, and the proposed department could hayg 
jurisdiction of all other corporations as well. 


Somebody has introduced a resolution in our As. 
sembly praying the President to pardon Mason, 
The New Jersey Legislature have actually passed 
such resolutions. Very ‘‘ respectable ” newspapers 
are advocating the same course. Mason says that 
his only regret is that he did not kill Guiteau. He 
glories in a wicked and dastardly act. Why should 
he be pardoned? If he had been the President's 
guard, instead of Guiteau’s, and in the heat of ‘the 
moment had killed the assassin, he might well have 
been excused. But he lay in wait and deliberately 
tried to kill the prisoner whom he was set to guard, 
and is only sorry because he did not succeed. True, 
he says his motives were ‘‘ patriotic;” but so says 
Guiteau of his own achievement. Editors, clergy. 
men, women and assemblymen, and other senti- 
mental people, may think this is praiseworthy con- 
duct, but no sober and considerate man can think 
so. Such utterances are extremely mischievous, 
and serve to encourage murder. In one columna 


‘* leading ” newspaper has an article lamenting the , 


increase of murder, and abusing courts, juries and 
lawyers for not enforcing the laws, and thus deter- 
ring men from crime, and in the next column has 
a paragraph of illy-concealed or openly-avowed 
sympathy for Mason, recommending him, not to 
mitigation of sentence, but to absolute pardon. 
Then comes the news of the attempted assassination 
of Dr. Gray by a fellow who, like Mason, wants to 
avenge his outraged feelings, and who sees from the 
newspapers that murder is not only comparatively 
safe, but considered by many to be rather meritori- 
ous when it is the offspring of such motives. These 
unthinking petitioners are sowing the wind. It is 
incredible that the President will pay any heed to 
these ‘‘crank” petitions and utterances. Such a 
pardon would be the signal for ‘‘ twenty mortal 
murders.*? Such petitioners are suborners of assass- 
ination. 


Our English exchanges bring advices of ‘‘an en- 
tirely new question,” in the case of Graff v. Evans, 
in the Queen’s Bench Division, namely, whether the 
sale of intoxicating liquors by the manager of a club 
to its members, the club being supported by annual 
payments by its members, is a ‘‘sale,” within the 
excise law. The law journals treat it as no 
‘*sale.”  ‘* Every member of such a club is a joint 
owner in all the club property.” “ The subscribers 
to what is ordinarily called a ‘member’s club’ are 
proprietors of the liquors bought for the club’s use.” 
This question arose very recently in Maryland, in 
Seim v. State, 55 Md. 566, ante, 123, and was de- 
cided in accordance with these views. The case is 
not decided in the English court. 


—_———¢—______. 
NOTES OF CASES. 


[* Vinton’s Appeal, Pennsylvania Supreme Court, 
January 24, 1882, 11 W. N. Cas. 246, shares of 
a corporation were transferred to a trustee to pay 








Re] 
Re} 
the 








ration 


nts to 
m the 
tively 
ritori- 
These 

It is 
ed to 
uch a 
10rtal 
ssass- 


n en- 
Jeane, 
rt the 
club 
nnual 
1 the 
$ no 
joint 
ibers 
? are 
use.” 
d, in 
: de- 
se is 








THE ALBANY LAW JOURNAL. 


223 

















over all issues, profits, and dividends accruing there- 
from to S. for life, and at her death to transfer the 
shares to F. Some years afterward the company 
sold to another corporation a portion of its franchise 
and works, which had been originally paid for out 
of capital and earnings, for $650,000. The direct- 
ors of the first company then passed a resolution that 
if the $650,000 were paid by a certain day, a divi- 
dend of $500,000 should be made, which was accord- 
ingly done, each share receiving $50: Held, (Shars- 
wood, C. J., Paxson, J., and Trunkey, J., dissenting) 
that the money received by the trustee on this divi- 
dend, belonged to the capital of the estate and not 
to the life-tenant. The rule laid down in Minot v. 
Paine (99 Mas. 101), that cash dividends, are in all 
cases to be regarded as income, and stock dividends 
as capital, was disapproved. The court said of that 
case: “ To us it seems like a bungling rule of faw that 
at one time would give what is indisputably income 
to the remainder-man, and at another, what is as 
clearly capital to the life-tenant. It is however 
enough for us that our own authorities repudiate 
such a rule.” Citing Harp’s Appeal, 4 Casey, 368, 
Wiltbanks’ Appeal, 14 P. F. S. 256; 8. C., 3 Am. 
Rep. 585; Moss's Appeal, 2 Nor. 264; 8. C., 24 Am. 
Rep. 164; and Biddle’s Appeal, 11 W. N. Cas. 244, 
the court said: ‘*‘ All these cases are similar to the 
one in hand: a gift of the income of stocks for life 
to one person and the corpus over to another; and 
by all these we are instructed that in order to ascer- 
tain and settle the rights of these parties, we must 
endeavor to discover what is principal or capital as 
distinguished from earnings or dividends resulting 
from the use of capital.” In Harp’s Appeal, ‘‘ it was 
held that dividends from a corporate surplus fund, 
accumulated before the testator’s death, must be 
regarded as part of the stock forming the trust fund, 
whilst after-accumulations, though distributed in 
the shape of stock, must be treated as income, and 
go to the life-tenant. In like- manner, it was held 
in Wilthank’s Appeal, that the earnings or profits of 
the stock of a decedent, made after his death, were 
income, though put into the form of capital by the 
issue of new stock, and it was there said that: 
‘Equity, seeking the substance of things, found 
that the new stock was but a product, and was 
therefore income.’ So may we say in this case. 
Equity seeking not mere convenience but the sub- 
stance of things, finds the dividend in controversy 
to be part of the actual capital of the company’s 


’ money, raised by a sale of part of its original fran- 


chise and realty; that which its stock most specific- 
ally and directly represents; hence it awards the 
product to him in whom the stock is finally to vest. 
Assume the contrary doctrine, and that which we 
have already pointed out may at any time occur; on 
a sale of the entire franchise and property of the 
Gas Compa: ,, with a like order by its directors for 
a distribution of the money so raised, the dividends 
must go, regardless of the equities of the parties, to 
the life tenant, and nothing whatever be left for the 
remainderman. This might be very convenient for 


trustees and courts; for as it would definitely close 
out the trust, there would be no further trouble 





about it; nevertheless, the justice of such a disposi- 
tion of the trust would be more than doubtful. 
Again, this same doctrine, which makes a cash divi- 
dend income, and a stock dividend capital, would 
often work with equal harshness upon the interest 
of the life-tenant. For corporate earnings might 
be retained for an indefinite length of time, and 
then be distributed in the shape of stock shares, 
which the rule contended for would at once pro- 
nounce to be capital, and thus would the beneficiary 
be deprived of his or her income. Than this, far 
better is our Pennsylvania doctrine, admirably stated 
by our brother, Mr. Justice Paxson, in Moss's Appeal, 
as follows: ‘But where a corporation, having actu- 
ally made profits, proceeds to distribute such profits, 
amongst the stockholders, the tenant for life would 
be entitled to receive them, and this without regard 
to the form of the transaction. Equity, which disre- 
gards the form and grasps the substance, would 
award the thing distributed, whether stock or mon- 
eys, to whomsoever was entitled to the profits,’” 
See note, 24 Am. Rep. 169. 


In connection with the above, attention is called 
to Millen v. @uerrard, Georgia Supreme Court, Sep- 
tember 1881, 14 Cent. L. J. 214. A testator be- 
queathed certificates of railroad stock, in trust for 
the legatee and his children, the “income” to be 
paid to him during his life, and the remainder to 
his children. The Code provides that the ‘‘ natural 
increase” belongs to the tenant for life, and “extra- 
ordinary accumulations ” go to the remainder-man. 
A dividend, in certificates of indebtedness, in addi- 
tion to a cash dividend, was held a part of such 
‘Sncome.” The court said: ‘Dividends are the 
ordinary, the natural, the only natural income or 
increase of this sort of property. There can be no 
natural birth from this parent, except dividends be 
born of her womb. Railroad stock produces that 
naturally, in the very order of its creation, accord- 
ing to the very law of its existence, breathed into it 
by the Legislature when it became a living entity. 
Its maker then said to it: ‘Be fruitful and multi- 
ply dividends.’ So that according to its organic 
nature, it makes and distributes dividends; and 
their birth is no more extraordinary than that of a 
child from healthy parents, and the issue of large 
dividends no more extraordinary or unnatural than 
the birth of twins. We think, therefore, that these 
terms, ‘natural’ and ‘extraordinary,’ are not in the 
way of carrying into effect the intention of the tes- 
tatrix and of the directors. Nor are the words, 
‘such as issue of new stock upon the shares of an 
incorporated or joint-stock company.’ They are a 
mere illustration of extraordinary accumulations. 
* * * The corpus of this property is the shares of 
this stock. The only way to accumulate on this 
corpus is to increase these shares, If this corpora- 
tion had possessed the power to do so, and had car- 
ried out that power, then the new stock would have 
assimilated to the old, become part and parcel of the 
corpus, and could not have been severed from it by 
the life-tenant; but by the Code it would have gone 
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over to the remaindermen. Nor do we see any 
other possible way of adding to this corpus — the 
old stock — except by the issue of new stock. That 
is the only thing that can accumulate in kind on it, 
and assimilate and become corporate with it. Bonds 
of the company, or promissory notes of it, or certifi- 
cates of indebtedness by it, are not accretions to its 
stock, nor in any legal sense part of the corpus. In- 
deed, they are just the opposite. They are burdens 
upon it. They are debt, which the natural fruit of 
the corpus will have to pay, instead of new stock 
engrafted on the old to produce more fruit.” 


In American Rapid Telegraph Co. v. Connecticut 
Telephone Co., Connecticut Supreme Court of Errors, 
February 1882, 13 Rep. 329, the defendant had 
purchased from a Massachusetts company, owning 
the patent, the right to use its magnetic telephone 
system for a certain period, on the condition that it 
should not permit telegraph companies to use the 
system unless they had purchased the right of the 
Massachusetts company. A statute of Connecticut 
provides that every telephone company shall impar- 
tially permit persons and corporations to transmit 
speech through its wires by its instruments, The 
plaintiff, not having purchased the right, sued to 
compel the defendant to permit it to use system. 
Held, that the action would not lie. The court 
said: ‘‘ The petitioner insists that the respondent 
has offered its services to the public as a common 
carrier of articulate speech; that it has thereby 
made itself the servant of the public, and has sub- 
jected itself to the operation of the general law 
which compels all such servants to serve applicants 
impartially, regardless of the limitations placed 
upon its use of the instruments. But the property 
of the American Bell Telephone Company in its 
patent is absolute and exclusive; it can rent or sell 
it in whole or in part; it can refuse to make or use 
or to allow any one else to make or use the telephone 
described in it; or it can make and sell one and no 
more; and put such restrictions as it pleases upon 
the time, place and manner of using that; and it 
was the privilege of the Connecticut Telephone 
Company to purchase from it even the most limited 
right to use one or more of its instruments; and it 
is not within the power of the court either to en- 
large or diminish the purchase. In this respect the 
position of the Connecticut Telephone Company is 
quite unlike that of railroad companies which have 
in the exercise of their respective franchise volun- 
tarily undertaken by contract to put limitations upon 
the use of property absolutely their own and dis- 
criminate in favor of certain applicants for trans- 
portation; unlike that of proprietors of grain ele- 
vators, who have been declared to be warehousemen, 
and as such to have brought themselves within the 
power of the Legislature to regulate their tolls and 
compel them to render impartial service to appli- 
cants for storage; and unlike that of railroad com- 
panies, which have undertaken to bind themselves 
by contract not to do on behalf of the public the 
service, the doing of which was the consideration 





——— 
upon whichthey received valuablefranchises.” As to 
the statutory provision, the court said: ‘‘ The utmog 
reach of this is to require them to make an impar. 
tial use of such rights or privileges as they Possess; 
if their system is carried into effect by instruments 
which are not the subjects of a patent, and they so 
conduct their business as to become common car. 
riers of speech, they are to serve applicants with 
impartiality; or if it is carried into effect by pat. 
ented instruments, of which patents they are the 
owners, the same result is to follow; but if it is 
carried into effect by instruments which are the 
subjects of a patent which is the property of a regi- 
dent of another State, and from whom they are able 
to purchase not instruments themselves but only 
right to the temporary use thereof, subject to con- 
ditions and limitations, they are only required to 
give impartially to applicants the use of the full 
measure of the right which they have been able to 
procure.” Compare Am. Union Telegraph Oo. y, 
Bell Telephone Co., 22 Alb. Law Jour. 363; Louis. 
ville Transfer Co. v. Am. Dist. Telephone Co., 24 id. 
283. 


—\_>_—_—- 


SEVERABILITY OF INSURANCE. 





N tna Insurance Co. v. Resh, 44 Mich. 55, it is 
briefly held that an insurance policy, covering 
both real and personal estate, is not to be construed 
a divisible contract, part of which may remain in 
force though the rest be invalid, where it is not per- 
fectly clear that the insurer would have assumed 
both risks separately. The applicant had warranted 
the dwelling-house as ‘‘his,”” whereas it belonged 
to him and his wife. The court said: ‘‘If it was 
for the interest of the insured to cause or suffer a 
loss of the building, because he had not the interest 
therein he had represented, it would be idle to say 
that such fact would not increase the risk upon the 
personal property in such building. It would be 
very unsafe therefore to assume that the company 
would have taken a risk upon the personal property, 
separate from the building, and therefore because 
the rate and amount insured upon the personal can 
be separated from that on the building, to hold that 
the contract is divisible. That the company would 
have taken a risk upon the personal property alone, 
to alike amount and at the same rate, we may as- 
sume, even with full knowledge that the insured 
had no title to the building; but it would be haz- 
ardous to assume that with such knowledge the 
company would have written upon both the per- 
sonal property and the building, so that upon the 
whole policy the insured would be more interested 
in a loss of both than in their protection.” 

This is a much mooted question. The like decis- 
ion was made in Moore v. Virginia F. and M. Ins. 
Co., 28 Gratt. 508; 8. C., 26 Am. Rep. 373, a case 
of insurance, for a single sum, of separate classes of 
personal property, with separate valuations, and 4 
forfeiture for fraud and false swearing, in the proofs 
of loss, as to one class. The court said: ‘‘The 


policy in this case is an entire contract, notwith- 
standing the separate valuation of the different 
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of the subject insured. That separate valua- 
tio was intended for the benefit of the insurers, 


* * 


and not the insured. * By apportioning the 
amount of the joint valuation among the different 
of the subject, the valuation of each part is 
the limit of the right to recover for any loss sus- 
tained on account of such part. It cannot be sup- 
that either of the parties, much less the in- 
surers for whose benefit alone the separate valuation 
was made, could have intended that it should have 
the effect of taking from them the benefit of the 
provision of the policy in regard to fraud or false 
swearing as to every part of the subject insured, ex- 
cept that part to which such fraud or false swearing 
might directly and specially relate.” The court 
concede that it has been properly held ‘‘ that a pol- 
iey may be avoided as toa part of the subject in- 
sured, and valid as to the rest, even though the 
language of the policy declaring it to be void in 
such a case may seem to be general and apply to the 
whole policy. As for instance, in a case in which a 
policy declares that it shall be void for any subse- 
quent alienation by the insured.” ‘‘ But,” they 
continue, ‘‘such a construction has never been ap- 
plied, and can never be applied, to a case like this, 
of fraud and false swearing which pervades and 
avoids the whole policy. To such a case, the maxim, 
falsum in uno, falsum in omnibus, applies.” 

The like holding was made in Plath v. Minnesota 
Farmers’ M. F. Ins. Ass., 23 Minn. 479; S. C., 23 
Am. Rep. 697, where real and personal property 
were insured, for a gross sum, in separate classes, 
and with separate valuations, the breach of condi- 
tion being the mortgaging of an article of one of 
the classes of personalty. The court said: ‘‘It is 
well settled, by a uniform current of authority, that 
acontract of insurance of this character is an en- 
tirety, and indivisible, the sole effect of the appor- 
tioment of the amount of insurance upon the sep- 
arate and distinct items of property named in the 
policy being to limit the extent of the insurers’ 
tisk, as to each sum item, to the sum so specified.” 
Citing Pennsylvania, Massachusetts, and Maine 
cases. 

In Lovejoy v. Augusta Mut. F. Ins. Oo., 45 Me. 
472, there was separate insurance on a store and on 
goods therein, the premiums being entire. eld, 
that the false representation that the insured owned 
the store avoided the entire insurance. This was 
followed in Gould v. York Co. Mut. F. Ins. Co., 47 
Me. 403, a case of insurance of store and of goods 
init, where the store was inadvertently but incor- 
rectly represented as unincumbered. The court 
said: ‘A policy obtained by misrepresentation is, 
in legal intendment, no insurance at all.” The 
same was held in Barnes v. Union Mut. F. Ins. Co., 
5 Me. 110, of insurance on a dwelling and the furni- 
ture in it, where the insurance as to the dwelling 
was avoided by a subsequent alienation. Day v. 


Charter Oak F. and M. Ins. Oo., 9 id., is to the same 
effect. 

_In Clark v. N. #. Mut. F. Ins. Co., 6 Cush. 842, 
it was held that the alienation of one of several es- 
tates, separately insured by the same policy, in which 





it is provided that when any property insured shall 
be alienated the policy shall be void, only avoids 
the policy as to the estate so alienated. The court 
briefly say: ‘‘The alienation of the one would no 
more affect the insurance on the other, than if they 
had been insured in separate policies.” But in Fries- 
muth v. Agawam Mut. F. Ins. Co., 10 Cush. 587, it 
was held that a policy, insuring several specific 
kinds of property, with a separate valuation to each, 
being made for an entire consideration, and creating a 
lien on the whole property to secure the premium 
note, is wholly void if the property is represented 
to be unincumbered and part is under mortgage. 
The court said: ‘‘The contract of insurance on the 
part of the defendants was not distinct and sepa- 
rate on each class or subject embraced in the policy. 
It was separate and distinct so far only as to limit 
the extent of the risk assured by the defendants on 
each kind of property. In other respects it was an 
entire contract. This is manifest from the fact that 
the premium and deposit are designated as entire 
sums without any reference to the different kinds 
of property covered by the policy on the separate 
sums insured in each. There is nothing in the ap- 
plication or policy from which it can be ascertained 
how much of the deposit note was made up of the 
rate of insurance charged on the real estate, and 
how much of that on the personal property. The 
consideration of the contract was regarded by the 
parties as an entirety of which they did not con- 
template a separation or apportionment. It was in 
consideration of the entire sum for which the de- 
posit note was given, and the liability of the assured 
to assessment on that amount in case of losses, that 
the defendants assumed all the risks contained in 
the policy. They had the right to look to their 
lien on each and all the different kinds of property 
insured by them for the security of the whole 
amount of the deposit notes. * * * This is not 
a case therefore of an insurance of different kinds 
or species of property, toa specific amount, with a 
separate premium and deposit charged and desig- 
nated as belonging to each, for which a distinct lien 
can be asserted; but it is an insurance for an entire 
consideration when the lien attaches to the whole 
property to secure the full amount of the deposit 
note.”? The same was held in Brown v. People’s Mut. 
Ins. Co., 11 Cush. 280, where but one premium note 
was given. The Clark case was not referred to in 
the Friesmuth case, and was referred to in the Brown 
case, sub nom. Davenport, only on the effect of mis- 
representation. The same doctrine was followed in 
Kimball v. Howard, 8 Gray, 38, and Lee v. Howard 
Ins. Co., 3 id. 583. 

In Fire Association v. Williamson, 26 Penn. St. 196, 
three adjoining houses were insured in one policy for 
a specified amount on each, and gunpowder was 
stored in one of them, and caused a loss of all. Held, 
that the policy was avoided as to all. The court 
said: ‘Although three buildings were insured, 
the contract was an entirety.” The same was held 
in Gottsman v. Penn. Ins. Co., 56 id. 210, where a 
barn and personal property in another building were 
insured in the same policy, and there was a breach 
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of warranty as to incumbrances on the building, 
and the personalty alone was burned. The court 
said: ‘‘It is not quite agreeable to our ideas of 
abstract justice, to be obliged to admit that an un- 
true answer in regard to incumbrances on the real 
estate, which was not in the least affected or deteri- 
orated by the fire, should have the effect to deprive 
the insured of compensation for that about which 
there was no untruth, as the jury have found, and 
which was entirely destroyed. In the absence of 
this contract this would look unreasonable. But we 
must not forget the contract. * * * They have 
chosen to agree, that for any untrue representation 
* * * the insurance shall be void and of no 
effect. * * * The consideration is entire and 
indivisible.” Citing the Massachusetts and Maine 
cases. 

In Bowman v. Franklin F. Ins. Co., 40 Md. 620, 
the court said: ‘‘The third and last question pre- 
sented is, whether as part of the insurance was on 
the building, and part on the machinery therein, it 
was competent to the plaintiff to recover on the pol- 
icy such amount as was apportioned to the ma- 
chinery, notwithstanding the policy is void as to 
the building ? In regard to this question, the diffi- 
culty in the plaintiff's way is, that the contract is 
entire. The consideration for it was entire; and in 
such case the contract is held to be entire, although 
its subjects may consist of several distinct and 
wholly independent items. Moreover, the stipula- 
tion in regard to the forfeiture applies to the policy 
as an entirety.” Tothe same effect, Associated Fire- 
mens’ Ins. Co. v. Ossinni, 5 id. 165. 

In Schumitsch v. Am. Ins. Co., 48 Wis. 26, it was 
held that where a policy covers personal property in 
a building, and other property is subsequently added 
to which the risk would attach under the general 
language used, and such addition is subsequently 
mortgaged without consent, in violation of the pol- 
icy provision, a claim for damage to such mortgaged 
portion will work a forfeiture of the whole insur- 
ance. 

The same holding was made in Hinman v. Hart- 
ford F. Ins. Co., 36 Wis. 159, where a building and 
personal property in it were insured in one policy. 
The case does not show whether the subjects of in- 
surance were separately valued in the policy. 

The same doctrine in Russ v. Mut. F. Ins. Co. of 
Clinton, 29 U. C. (Q. B.) 78. 

On the other hand, in Merrill v. Agricultural Ins. 
0o., 73 N. Y. 452; 8. C., 29 Am. Rep. 484, a case 
of real and personal property insured for a gross 
sum, but classified and separately valued, with war- 
ranty against mortgaging, the real estate having 
been subsequently mortgaged, and the whole being 
consumed, a recovery was allowed for the personalty. 
Folger, J., makes a learned review of the conflict- 
ing decisions, and then discussing the matter at 
length upon principle, concludes that ‘‘an insur- 
ance company is as ready to insure buildings with- 
out insuring the contents, and the contents without 
insuring the buildings, as to insure them together”; 
that the contract ‘‘admits of being separately exe- 
cuted and closed as to each of the separate subjects 





of insurance”; that it is difficult to conceive how 
an act, in itself not evil, though it may affect one 
of the classes of property insured, and so affect it 
as to increase the hazard, if it does not also increage 
the hazard on another class, should operate so as to 
impair the contract as to that latter class”; ang 
that nothing appearing on the face of the transac. 
tion to indicate that the insurances would not have 
been granted separately, if separately asked for, 
the condition, ‘‘susceptible of being severed and 
separately appropriated to a class of the whole sub- 
ject-matter,” should not be ‘‘ arbitrarily applied to 
other classes of this subject-matter not within its 
provision and purpose.” 

The same was held in Quarrier v. Peabody Ins. Co,, 
10 W. Va. 507; 8S. C., 27 Am. Rep. 582, where the 
insurance was of real and personal property, fora 
gross sum, but separately classified and valued, and 
there was a breach of condition by a sale of part of 
the real estate. The insurance was held valid as to 
the personalty. The court said: ‘It does seem to 
me unreasonable to hold that the mere recital of the 
entire consideration together should change the in- 
terpretation, and subject to forfeiture the six sepa- 
rate insurances, because a portion of the property 
named in one of them had been sold; especially as 
it is obvious that this sale * * * could in no 
manner tend to the prejudice or injury of the com- 
pany so far as the other five separate insurances 
were concerned.” 

In Hartford F. Ins. Co. v. Walsh, 54 Ill. 164; 8, 
C., 5 Am. Rep. 115, two houses were insured in one 
policy for different sums, and one became vacant. 
Held, that this did not invalidate the policy as to 
the other. The court only said: ‘‘ We are at a loss 
to perceive how the permitting the two-story house 
to become vacant without notice to and consent of 
the company could invalidate the policy on the 
small frame building.” 

So in Lochner v. Home Mut. Ins. Co., 17 Mo. 247; 
S. C., 19 id. 628, it was ruled that although a fail- 
ure to disclose an incumbrance would avoid a pol- 
icy as to a house insured, yet it would not avoid it 
as to furniture insured in the same policy, but sepa- 
rately appraised, unless the fact concealed was 
shown to be material to the risk, and it was shown 
that a knowledge of it would have amounted to a 
refusal to insure; and this was held to be a question 
for the jury. The court said: ‘The proportion of 
the premium due for each may be easily ascertained.” 
The same doctrine was held in Koontz v. Hannibal 
Savings and Ins. Co., 42 Mo. 126, where ‘‘ there was 
nothing to show that the representation as to incum- 
brance on the stable formed an inducement to the 
execution of the policy covering the personal prop- 
erty.” Citing the Clark case, 6 Cush. 342; Phenia 
Ins. Co. v. Lawrence, 4 Mete. (Ky.) 9; French v. 
Chenango County Mut. Ins. Co., 7 Hill, 122; and 
citing the later Massachusetts and New York cases. 

The same doctrine was held in Phenix Ins. Co. v- 
Lawrence, 4 Metc. (Ky.) 9. The court observed: 
‘‘We perceive no reason for excepting this case 
from the general rule by which a policy making 
separate insurance upon several subjects is treated 
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ss separate polices would be.” 
case, and the Lochner case, supra. 

May (Ins., §§ 189, 277, 278), and Wood (Fire Ins., 
4328, and note), seem to prefer the doctrine of the 
principal case. 

In Date v. Insurance Co., 14 Up. Can. C. P., the 
plicy insured in specific sums stock in a building, 
mda dwelling and the furniture therein, the first 
ata premium of twenty per cent, and the two last 
stfive per cent. Held, that the policy must be re- 
grded as divisible, and an incumbrance of the 
dwelling does not affect the right of recovery as to 
the rest. 


Citing the Clark 


A PRACTICAL TEST OF THE PROPOSED 
CIVIL CODE. 
E only reliable method of testing the value of the 
proposed Civil Code is to ascertain by comparison 
how far its rules agree with the adjudications of our 
highest court, and how far the changes effected by the 
Code would, if adopted, have prevented or simplified 
litigation. For this purpose I have selected four topics 
at random: 
I. The law of married women. 
II. The law of partnership. 
Ill. The law of sureties. 
IV. The law of fraudulent representations. 


I. The law of married women. The Code settles 
this vexed question by giving a married woman the 
same power to contract with third persons, or with her 
husband, as if she were single, except that all transac- 
tions with her husband are subject to the general rules 
which control the actions of persons occupying confi- 
dential relations with each other. § 79. Can any 
lawyer state what the law at present is, governing the 
relations of married women? An examination of a 
few of the late decisions will best illustrate the unset- 
tled condition of the law, or rather the confused 
notions of the profession upon this subject, which in 
the end amounts to the same thing. 

1. As to the contracts of married women, with third 
persons. On this subject Yale v. Dederer, thrice de- 
cided by our highest court (18 N. Y. 265; 22 id. 450; 68 
id. 829), will always be cited as a striking illustration 
of the glorious uncertainties of our ** flexible’? common 
law. It was generally supposed that the case of the 
Manhattan Brass Co. v. Thompson, 58 N. Y. 80, defi- 
nitely determined the rules governing this question. 
But to many prominent members of the profession 
there seemed to be still left a wide field for contention, 
and in every volume of the Court of Appeals Reports, 
subsequent to this decision, one or more appeals, in- 
volving this question, can be found. It was only as 
late as 1878, that in Cashman v. Henry, 75 N. Y. 103, it 
was decided that a married woman’s obligation given 
to secure the purchase-price of property acquired by 
her, can be enforced against her as if she was single, 
ilthough she had no antecedent estate to be benefited. 
This law was not known to the trial and General Term 
of the New York Superior Court. And yet notwith- 
standing this decision the question was again mooted 
by a prominent New York lawyer, in Ackley v. Wester- 
wit (Oct. 25, 1881, 13 Week. Dig. 227), whether a mar- 
ted woman could be made liable by virtue of the 
contract which creates her separate estate. All this 
weertainty is remedied by the Civil Code. (§ 79.) 

2. As to the power of husband and wife to contract 
with each other. The courts seemed to be unanimous 
that the husband could not sue the wife (Perkins v. 
Perkins, 62 Barb. 581: Van Order v. Van Order, 8 
Hun, 315), but were divided on the converse of the 
proposition whether the wife could sue the husband. 





Gould v. Gould, 29 How. Pr. 441; Longendyke v. Long- 
endyke, 44 Barb. 366; Van Order v. Van Order, 8 Hun, 
315, against such power; Fuirbanks v. Mathersell, 60 
Barb. 407; Adams vy. Curtis, 4 Laws. 164; Minier v. 
Minier, id. 421, in favor thereof. The Civil Code set- 
tles this question also, by section 79. 

3. As to the earnings of the wife, do they belong to 
her or her husband? Who knows? As late as 1873, 
Mr. Albert Matthews, one of the chief opponents of 
the Civil Code, felt compelled to apply to the Commis- 
sion of Appeals for information, and then learned 
what neither he nor Lott and Gray, C. C., knew before, 
that wages earned by a married woman by labor out- 
side of her household and not connected with her 
household duties, belonged toher. Brooks v. Schwerin, 
54 N. Y. 343. In 1876 Mr. Esek Cowen ascertained 
from the Court of Appeals that where the wife renders 
services in the husband’s house to a boarder therein, 
as a part of her household duties, the husband can sue 
therefor. Reynolds vy. Robinson, 64 N. Y. 589. And 
in 1878 the rule was still further refined, and it was 
held that where husband and wife live together and 
mutually support the family, and the wife does not 
expressly separate her earnings, they belong to him. 
Birckbeck v. Ackroyd, 74.N. Y. 356. The Civil Code 
abrogates all these fine distinctions and gives the wife 
full title to her own earnings. §$ 77, 78. 

4. Asto realestate held by husband and wife to- 
gether, the Civil Code authorizes them to hold either 
jointly orincommon. §82. Will any lawyer venture 
to state what the law is at present, since the decision 
of Meeker v. Wright, 76 N. Y. 262, which raises, with- 
out definitely disposing of, the question whether estates 
by the entirety are abolished? 

5. Finally, how far is the busband liable for the in- 
dependent tort of his wife? As late as 1872, Mr. 8. P. 
Nash, ex-president of the Bar Association, and the 
General Term, Supreme Court, Second Department, 
did not know what Mr. F. N. Bangs, present presi- 
dent of the Bar Association, and the Court of Appeals 
knew, that the liability of the husband did not rest 
upon the ground that he, in contemplation of law, was 
guilty of the tort, but resulted from a necessity of 
pleading arising from the incapacity of the wife to be 
sued without her husband. Kowing v. Mauly, 49N. 
Y. 192. It was therefore natural to assume that when 
the new Code allowed a married woman to sue or be 
sued as if she were single (§ 450, Code of Civil Proced- 
ure), the husband could not be joined as a party in an 
action for her independent tort. But Judge Van 
Brunt, sitting at Special Term, Supreme Court, First 
Department, in Berrien v. Steel, decided May, 1878, and 
Judge Sedgwick, of the New York Superior Court, in 
Dimelow v. Rosenfield, decided June, 1878, held other- 
wise. But now comes Judge Rumsey, in Fitzgerald v. 
Quann, 62 How. Pr. 231, and decides in accordance 
with Kowing v. Manly, that the husband is not a 
proper party in such an action. It must be admitted 
that the provisions of the Civil Code on this subject 
are not as ‘flexible’? as our common law, for by sec- 
tion 83 neither husband nor wife can be made liable for 
the act of the other. But whether this absence of this 
quality of ‘flexibility’? would be an impairment of 
the proposed Code’s utility, could be best determined 
by the defeated parties in the above litigations. 

II. Let us glance at the law of partnership. The 
Civil Code defines a partnership as ‘the association of 
two or more persons for the purpose of carrying on 
business together, and dividing its profits between 
them.” §1283. As late as 1880 the Court of Appeals 
had occasivn to call attention to the first element of 
this definition, that a partnership is an association for 
‘“‘ business,” by deciding that a voluntary association 
for moral, benevolent and social objects, is not a part- 
nership, sustaining on this point the General Term, 
Supreme Court, First Department, in overruling the 
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judgment of the Special Term. Lafond v. Deems, 81 
N. Y. 507. In 1871 the Court of Appeals was com- 
pelled to inform the trial and General Term of the 
New York Superior Court that a share in the profits, 
without any community of losses, was sufficient to 
constitute a partnership. Manhattan Brass, etc., Co. 
v. Sears, 45 N. Y. 797. Both of these questions were 
settled by the Code as reported in 1865. But as to the 
more important question whether a share of the profits, 
as such, will constitute a person a partner as to third 
persons, although as between the parties there is no 
agreement to be partners, or even an agreement not to 
be partners, who can state positively what the law is 
at present? As late as 1871, the New York Superior 
Court, trial and General Term, did not know that 
sharing in the profits, as such, constitutes a partner- 
ship as to third persons, although the parties expressly 
declare it to be their intention not to be partners. 
Manhattan Brass Co. v. Sears, 45 N. Y. 797. And in 
1874 the Court of Appeals was compelled to reaffirm 
this doctrine for the instruction of Mr. Roger A. 
Pryor, and to hold that a person receiving a share of 
the profits for a loan of money to a firm to be used us 
capital in the business, is liable as a partner to the 
firm creditors. Leggett v. Hyde, 58 N. Y. 272. But in 
1879 the Court of Appeals, in Richardson v. Hughitt, 
76 id. 55, began to “distinguish”’ its prior decisions, 
and held that a loan of money to a firm for use in its 
business, with an agreement for a share of the profits 
as @ measure of compensation, does not constitute a 
partnership. In the same year the appellate court no 
doubt found great pleasure in concurring with the New 
York Superior Court in holding that a person partici- 
pating in the share of the profits of some of the part- 
uers of a firm, under an agreement with such partners, 
but not with all the partners, that it is for the interest 
of the firm that he should be a copartner, is not a 
partner as to firm creditors. Burnett v. Snyder, 76 N. 
Y. 344. Butin 1880,in another action between the 
same parties, growing out of the same agreement, the 
Court of Appeals was compelled to overrule the Gene- 
ral Term of the New York Superior Court, and to re- 
iterate the rule, after re-examining all the authorities. 

Had the Civil Code been adopted in 1865, all this 
litigation would have been saved. Section 1510 pro- 
vides that no one is liable as a partner who is not such 
in fact, except in the case of one permitting himself to 
be held out asa partner. Soas to the law governing 
the relation of the partners to each other. The Civil 
Code declares partners to be trustees for each other 
($ 1292), and makes them liable to the strict obligations 
governing trust relations. §$ 1177-1188. Had the Code 
been adopted in 1865, it is but fair to assume that the 
celebrated case of Mitchell v. Read, 61 N. Y. 123; S. 
C., 84 id. 556, would either never have been appealed, 
or if carried to the appellate court, would not have 
required such elaborate arguments as those of Earl & 
Dwight, C. C., to establish the elementary principle 
that a trustee cannot profit from the estate for which 
he acts. 

From this hasty review of the late adjudications on 
the subject of partnership law, it will be seen that our 
highest court is constantly called upon to state, exam- 
ine and re-examine the fundamental principles of this 
branch of mercantile jurisprudence. 

This either argues a woeful ignorance of the law on 
the part of the members of the legal profession, or 
implies a latent belief on their part in the unlimited 
**flexibility’’ of the decisions of our highest courts 
even on questions of elementary law. How far the 
adjudications of the Court of Appeals on the question 
of partnership by sharing in the profits as such, have 
justified such a belief, it is not for usto say. But it is 
surely time that the profession should be told that the 
main principles of this important branch of the law 
are fixed and no longer “flexible.” 





III. As to the law of sureties. It was only as late ag 
1880, that the Court of Appeals, in the course of a few 
months, was twice called upon to iterate and reiterate 
the rule that to release the surety because of delay ip 
proceeding against the principal, the surety must have 
explicitly requested the creditor to proceed against the 
principal (Howe Machine Co. v. Farington, 82 N. Y, 
121), and that even in case of such a request, the surety 
will not be released, unless the failure to observe the 
notice resulted in injury tohim. Hunt v. Purdy, id, 
486. And again in 1881, the Court of Appeals once 
more passed upon this question and laid down the rule 
as before. Toles v. Adee, 84 id. 222. In each of these 
decisions the court referred to the authorities in ez. 
tenso, to sustain this elementary principle of the law 
of sureties —a labor which the court would have been 
spared if the Civil Code had been in force, for by see. 
tions 1564 and 1566 the same rule is clearly and con- 
cisely declared. 

IV. As to the law of fraudulent misrepresentations, 
As late as November, 1880, the question whether the 
representation must be addressed directly to the party 
who was actually deceived thereby to his injury, was 
elaborately argued before the Court of Appeals, in 
reference to the legal effect of false statements made 
to commercial agencies. Eaton, Cole & B. Co. v. Avery, 
83 N. Y. 31. And in holding that to constitute action- 
able fraud it is not necessary that there should be an 
intent to defraud any particular person, so long as 
there is such an intent against a whole class of persons 
of whom the defrauded individual is one, the ,court 
merely aunounced the rule as laid down in section 850 
of the Civil Code. 

It would be easy to continue this comparison still 
further, but enough has been shown to make it plain 
that the adoption of the Code, when first proposed, 
would have prevented much litigation, would have 
relieved the courts and the profession from the weari- 
some task of searching for authorities to sustain ele- 
mentary principles of the law, and would have done 
away with frivolous appeals on well-settled points of 
law, which nothing but the prevalent notion of the 
“flexibility ’’ of our judicial system can account for. 

JOHN FRANKENHEIMER. 

New York, March 13, 1882. 


DISBARRING ATTORNEY FOR IRREGULAR 
INSOLVENCY PROCEEDINGS. 


CALIFORNIA SUPREME COURT, DECEMBER 30, 1881, 


MATTER OF NAPHTALY. 

An attorney, to enable a firm that he knew to be insolvent to 
avoid the operation of the federal bankrupt law, brought 
suit against it in a State court, upon a note prepared under 
his direction, which was ficticious as to its time of pay- 
ment, and asto when it was made, and after becoming 
aware that the note was given for an assumed indebted- 
ness not existing, prosecuted the suit to judgment. The 
purpose of the transaction was to hinder, delay, and de- 
fraud certain of the creditors of the firm. Held, that 
there was proper grounds for disbarring the attorney. 


PPLICATION for the removal of an attorney. 
The facts appear in the opinion. 


Stanly, Cary & Baldwin, for the prosecution. 
McAllister & Bergin, for defendant. 


Myrick, J. This is an application made to this 
court that Joseph Naphtaly, an attorney and counselor 
of this court, be removed. The information is laid 
and the prosecution made by a committee of the bar 
association of the city and county of San Francisco, 
appointed for that purpose. In proceedings had before 
the association, for the purpose of determining whether 
it would institute measures for his removal, Mr. 
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Naphtaly had leave to make such statement as he ge- 
sired; and in pursuance thereof, he madea statement 
in writing, which was introduced in evidence on the 
hearing of this matter, and from which we hereinafter 
copy- 

The charges made against the respondent are: 

“That the said Joseph Naphtaly has violated his 
duties as a member of the bar of this court and as an 
attorney and counsellor at law as aforesaid,by employ- 
ing, for the purpose of maintaining a cause confided to 
him, means which he knew were false and inconsistent 
with truth. 

“The said Joseph Naphtaly has violated his duty as 
a member of the bar of this court, and as an attorney 
and counsellor as aforesaid, by his failure and neg- 
lect to support the laws of the United States and of 
this State. 

“That the said Joseph Naphtaly has violated his 
duty as a member of the bar of thiscourt, and as an 
attorney and counsellor as aforesaid, in counseling 
and maintaining an action and proceeding grossly un- 

ust. 

, “That the said Joseph Naphtaly has violated his 
duties as a member of the bar of this court, and as an 
attorney and counsellor at law as aforesaid, in not 
maintaining the respect due to the courts of justice of 
the State of California.” 

The specifications accompanying the charges embrace 
the facts hereinafter stated, and relate to advice given 
and steps taken by the accused in and about certain 
matters of business intrusted to his care, conduct, 
and management as an attorney and counsellor at 
law. 

First. By section 282 of the Code of Civil Procedure 
of this State it is made the duty of an attorney and 
counsellor: 

To counsel and maintain such actions, proceedings, 
or defenses only as appear to him legal and just, except 
the defense of a person charged with a public offense; 
toemploy, for the purpose of maintaining the causes 
confided to him, such means only as are consistent 
with truth, and never seek to mislead the judge or any 
judicial officer by an artifice or false statement; nor to 
encourage either the commencement or the continu- 
auce of an action or proceeding from any corrupt mo- 
tive of interest. 

The oath of an attorney and counsellor is that he 
will support the Constitution of the United States, of 
this State, and that he will faithfully discharge the 
duties of an attorney and counsellor at law to the best 
of his ability. 

By section 287, C. C. P., an attorney and counsellor 
may be removed or suspended by this court for any 
violation of the oath taken by him or of his duties as 
such attorney and counsellor. 

Under the Constitution of the United States, Con- 
gress has power to pass a general bankrupt law. Under 
that power a law was passed (see Revised Statutes, 
United States, p. 969, amended June 22, 1874, Sup. Vol. 
1, p. 71), which was in existence at the time of the 
transactions herein referred to. By section 5021 it was 
provided that if any person, being insolvent, shall pro- 
cure his property to be taken on legal process, with in- 
tent to givea preference to one or more of his creditors, 
or with the intent by such disposition of his property 
to defeat or delay the operation of the act, or who, be- 
ing a banker, broker, merchant, trader, manufacturer, 
or miner, has stopped, suspended, and not resumed 
payment of his commercial paper within a period of 
forty days, he shall be deemed to have committed an 
act of bankruptcy, and to have become liable to be ad- 
judged a bankrupt, and the assignee may recover the 
property, and the creditor shall not be allowed to prove 
his debt in bankruptcy. The adjudication might be 
had on the petition of creditors, constituting one- 
fourth in number, with provable debts at least one- 





third in amount. It was also provided that the title to 
the property of a bankrupt shall vest in the assignee as 
of the commencement of the proceedings, although the 
same was then attached on mesne process, and any at- 
tachment made within four months next preceding the 
commencement of the proceedings should be dis- 
solved. 

Second. As to the facts. Schoenfeld, Cohn & New- 
man were partners in business, merchants, under the 
firm name of Schoenfeld, Cohn & Co., in the city and 
county of San Francisco. In 1874, one Lewis, as ap- 
pears from the evidence, lent to said Newman, for the 
use of the firm, the sums of $5,000, $3,000, $2,000 and 
$8,000, in all $18,000, for which sums the notes of the 
firm were executed, payable on demand, to the order 
of Newman, which notes were indorsed by Newman 
and delivered to Lewis. In September, 1876, Newman 
became embarrassed by reason of stock speculations, 
and requested of Lewis the use of the notes to pledge 
with the London and San Francisco Bank, limited, for 
his individual debt of $6,000, which request was com- 
plied with, and the notes were accordingly pledged. 
Inu December, 1876, Lewis demanded of Newman the 
delivery of the notes pledged, but Newman declared 
his inability to comply with the demand. It was then 
agreed that Lewis should be paid $1,000, and should 
have another note of the firm for $17,000, payable on 
demand. This $17,000 note was drawn by Schoenfeld, 
and was delivered to Lewis, December 23, 1876, bear- 
ing date that day, payable on demand, and is in this 
opinion denominated the “demand” note. The 
pledged notes remained with the bank as a pledge. 
About June 10, 1877, Lewis was informed by the 
partners that the firm was insolvent, and in a conver- 
sation had between them, it was agreed to save first 
all coufidential claims, and then the California credi- 
tors; the danger of Eastern creditors putting the firm 
into bankruptcy was discussed, and it was agreed be- 
tween the parties, Lewis and the partners, that Mr. 
Naphtaly should be consulted with reference to the 
matter; and on the 27th of June, 1877, Lewis, Newman 
and Schoenfeld consulted with Mr. Naphtaly, and “ he 
was retained to manage the affairs so that no proceed- 
ings in bankruptcy could be instituted,and if insti- 
tuted, that they should not be sustained.” The firm 
was at that time insolvent, and was indebted largely 
to California as well as Eastern creditors, of which 
facts Mr. Naphtaly was informed. Another note was 
involved in the transaction, viz.: A Mrs. Alexander 
had placed $5,000 in the hands of Newman, to loan for 
her benefit, and the amount was taken by Schoenfeld, 
he giving his note and placing the money in the busi- 
ness of the firm. Mrs. Alexander did not have the 
custody of Schoenfeld’s note, but had received 
monthly payments of interest from the firm. 

Mr. Naphtaly, in the statement above referred to, 
says: 

‘“* He (Lewis) informed me that the firm, Schoenfeld, 
Cohn & Co., owed him $31,000 on the following notes: 
Note for $17,000, dated December, 1876, payable on de- 
mand, made by Schoenfeld, Cohn & Co.; note for 

2,000, made by said firm; note for $8,000, made by S. 
Schoenfeld, payable to order of Schoenfeld, Cohn & 
Co., and by the payees duly indorsed; note for $4,000, 
payable to Mrs. Alexander’s order and drawn by said 
firm. He requested me to sue on these notes and 
attach the store of the defendants, and if possible 
make the money. [expressed apprehension that the 
firm of Schoenfeld, Cohn & Co. would go into bank- 
ruptcy, and thus defeat him. He replied that the firm 
was anxious to save him the money, as it represented 
confidential debts. I then replied that if the defend- 
ants would not voluntarily go into bankruptcy, one 
great point was saved, for then only the firm’s credi- 
tors holding the necessary quorum, could put the con- 
cern into bankruptcy. On looking at the $17,000 note, 
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I found it was payable on demand, and on inquiry I ap ouiiing into this case a note that may burst the 
was informed that demand had been frequently made | w thing.” 


for its payment. I then stated that if I would sue on 
that note, interested parties would see from the com- 
plaint that as the note was forty days over due, that a 
ground for bankruptcy proceedings would be fur- 
nished to hostile creditors. Being then asked what 
was the best to be done, I advised that inasmuch as the 
note was already six months overdue, that my client 
should procure from the firm of Schoenfeld, Cohn & 
Co., a note in exchange of this demand note, which 
would by its terms be payable six months after date. 
The firm of Schoenfeld, Cohn & Co. took up that de- 
mand note, gave Lewis a note bearing the same date, 
for the same sum, payable in six months.” 

Before the commencement of the suit, an agreement 
had been made between Lewis and the local creditors, 
that Lewis would divide the proceeds of the property 
to be attached and sold on his debt pro rata among 
them and himself, and that the balance, if any, should 
be paid to members of the firm, to the exclusion of 
creditors abroad. The agreement for the pro rata di- 
vision was known to Mr. Naphtaly before commence- 
ment of the suit. The suit wascommenced June 27, 
1877, an attachment was issued, and the property of 
the firm seized. The property seized consisted of a 
large stock of toy goods. The complaint, stating that 
the note in suit was made in December, 1876, was veri- 
fied by Lewis. Mr. Naphtaly states that he instructed 
his clerk to commence the suit and procure the attach- 
ment to be issued, but that he did not instruct him to 
have the complaint verified. 

We further quote from Mr. Naphtaly’s statement: 

“Ttook these notes to my office and got my clerk to 
prepare the complaint. During its preparation I 
noticed that the 34,000 note of the firm, payable to the 
order of Mrs. Alexander, was not indorsed, and I 
returned the note to Mr. Lewis, stating that I could 
not sue on that note in his name, for want of Mrs. 
Alexander's indorsement. I was then told that it 
would be a difficult matter to find Mrs. Alexander. As 
the note was a new note, I inquired concerning it. I 
was then told that the firm of Schoenfeld, Cohn & Co. 
did not directly borrow that money from Mrs. Alex- 
ander, a widow, but that Mrs. Alexander, having 
$5,000, she gave it to Mr. Newman to lend it out on in- 
terest; that Newman had loaned it to Schoenfeld,who 
had put that money in the firm of Schoenfeld, Cohn 
& Co., giving Newman his own note for it; that New- 
man held that note for Mrs. Alexander, and that Mrs. 
Alexander believed that the money was loaned to the 
firm, and that the widow collected her interest on that 
note in the store of the firm of Schoenfeld, Cohn & Co. 
That the firm had assumed the payment of that in- 
debtness, and that $1,000 had been paid on account of 
it, thus leaving $4,000 stilldue. On calling for her 
note, it was produced.* I asked when the firm as- 
sumed or became responsible to pay that debt. A 
date was given me, which I think was about the time 
when Mrs. Alexander received the payment on ac- 
count. In order to protect that widow’s money, and 
believing that the partnership had a legal and moral 
right to assume the payment of that debt, especially 
as every dollar went into the firm, I informed Messrs. 
Schoenfeld, Cohn & Co., that as they had guaranteed 
the payment of the money due Mrs. Alexander, they 
ought to indorse that guarantee on the genuine note 
rather than give a new firm note for the amount due 
her. That was done.”’ * * * * * 

Referring to the subject of including the Mrs. Alex- 
ander note in the suit, Lewis says, in his affidavit, 
that ‘‘ Naphtaly inquired if a note had been given for 
the loan of $5,000, and where the note was; said 
Schoenfeld handed it to said attorney, who replied, in 
substance, that if there isa genuine note there is no 





If the proceedings, being instituted, were legal and 
just, there was no occasion to fear such a calamity, 

We quote again from Mr. Naphtaly’s statement: 

“Not until several days after the suit was brought 
by me did Ilearn of the consideration of the $17,000 
note. After the suit was brought, I learned that Mr, 
Lewis had agreed with them, Schoenfeld, Cohn & Co,, 
that he would settle all California indebtedness of the 
firm. I agreed: to see that his promise would be 
carried out. Soon after that, and before judgment 
could be recovered, the parties came to my office, and 
then I was told the following in regard to the demand 
note for $17,000 viz.: That in the year 1876 the firm of 
Schoenfeld, Cohn & Co. had given to Mr. Newman, 
who was a member of the firm, its notes for $18,000 for 
money which Mr. Lewis loaned to the firm through 
Newman; that Newman became embarrassed through 
stock transactions; that to raise money Lewis had 
loaned Newman these $18,000 notes, which Newman 
then pledged with the London and San Francisco Bank 
for $6,000; that when Lewis was about to leave this 
State he asked Newman to procure for him these 
notes; that Newman had not the money to redeem 
them; that Lewis threatened to redeem them and 
attach Schoenfeld,Cohn & Co. ; that then it was agreed 
between that firm and Mr. Lewis and Newman that 
Lewis should be paid $1,000 on account, and that the 
firm of Schoenfeld, Cohn & Co. should give to Mr, 
Lewis a demand note for $17,000, but with the agree- 
ment that if Lewis ever enforced payment of this 
$17,000 note, that Lewis should take up from the Lon- 
don Bank these pledged notes, so that they should not 
be used against the firm. Mr. Lewis admitted that to 
be the agreement, and I assured Schoenfeld, Cohn & 
Co. that I would see that that agreement was carried 
out. I was of course anxious to get the judgment en- 
tered before creditors could put the estate into bank- 
ruptey. Icould not tell the California creditors that 
it was understood that Schoenfeld, Cohn & Co. would 
not go into bankruptcy, or that Lewis had agreed to 
share with them in the proceeds of the judgment, as I 
would then have given to the parties adverse to my 
client’s interests sufficient grounds for bankruptcy 
proceedings. To my surprise a demurrer to the com- 
plaint was filed on the last day when the answer was 
due; and on inquiry why sucha course was taken, I 
was informed that the attorney who filed the de- 
murrer desired to see me about the agreement Lewis 
had made to settle with the California creditors, and 
tuke up the pledged notes. I was delayed by that pro- 
ceeding seven days. In due course I took my judg- 
ment.” 

The last sentence would indicate that the delay of 
seven days resulted to the satisfaction of the California 
creditors. At allevents the judgment was taken, Mr. 
Naphtaly acting as attorney for Lewis, execution was 
issued, and the property was seized and sold, Lewis 
being the purchaser. 

It was agreed between Lewis and the firm, and some 
other local creditors, including one junior attaching 
creditor, that the property should be sold in large lots, 
in such manner that it would bring the smallest pos- 
sible price. 

Mr. Naphtaly says in his testimony: ‘*He (Lewis) 
wished me then to see that the sale was made in large 
parcels. I told him that it required the consent of the 
defendant and consent of the Anglo California Bank, 
who were subsequent attaching creditors. He brought 
me the consent of the defendant, and Mr. Brandt (Mr. 
Naphtaly’s clerk) procured the consent of the Anglo 
California Bank. I was notat the sale.” 

This arrangement was partly interfered with by one 
bidder, who apparently was not a party to the under- 
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standing, but it was so far successful that the prop- 
perty was bid in by Lewis for about $19,000 net, and 
was afterward sold by him in such manner that he re- 
ceived about $44,000. Out of this amount he paid 
$23,930 for expenses and for the California debts, in- 
cluding the $6,000 to the London and San Francisco 
Bank, $5,300 to the Anglo California Bank, $4,750 in 
full of an $8,000 note included in the suit, and $4,000 to 
Mrs. Alexander. Mr. Naphtaly says he was not a par- 
ticipant in the conduct of thesale. He does not say 
however, that he assured the California creditors they 
should be paid pro rata out of the proceeds; and it ap- 
pears that the resultof the transaction was that his 
client received his debt in full—the object for which 
his services were secured and rendered. 

After the rendition of the judgment, Schoenfeld, 
from some motive, moved to set it aside, Mr. Naphtaly 
resisting the motion on behalf of Lewis. The affi- 
davits of Lewis and Mr. Naphtaly used in opposition 
to the motion are in evidence before us here, and from 
them and Mr. Naphtaly’s statement above referred to, 
and his evidence in court on this hearing, we derive 
nearly all the facts stated by us. The court denied 
the motion to set aside the judgment, and that action 
is suggested as an adjudication by that court that no 
fraud was committed. That court would have been 
justified in denying the motion, no*matter how fraud- 
ulent the transaction had been—for the motion was 
made by Schoenfeld, and if he was known to all the 
transactions, as was claimed by Lewis and Mr. 
Naphtaly, the court could well have refused the mo- 
tion on that ground. The denying of the motion then, 
would not have said there was no fraud, but rather 
there was fraud, and Schoenfeld was a party to it, and 
was therefore in pari delicto, and ought not to be heard 
to make any such objection to the judgment. 

It appears in this’case, that bankruptcy proceedings 
were instituted, and that the acts had upon the advice 
and with the assistance of Mr. Naphtaly were used in 
resistance of such proceedings. 

The judgment of the Federal court in a suit brought 
against Lewis by the assignee, was offered in evidence 
in this court, and objected to. We think it admis- 
sible, not to show, of itself, the truth of any charge 
against Mr. Naphtaly in this court, for, for such pur- 
pose, these proceedings may be said to be inter alios 
acta; but it is admissible as a fact, as a part of the bis- 
tory of the case (1 Greenl. Ev., §$ 527, 528, 538, 539; 2 
Whart., § 823) to show that parties had to resort,as was 
intended they should if they obtained any thing, to 
steps to set aside the proceedings which had been in- 
stituted, and to show that they were actually set aside 
forfraud. The judgment of that court was that the 
judgment obtained by Lewis against Schoenfeld, Cohn 
& Co., was obtained by fraud and collusion, and was a 
fraud upon and against the creditors of the firm. The 
sale also was set aside for fraud in fact, and judgment 
was rendered against Lewis for $81,425.07 principal, 
and $17,091.26 interest. 

Third. From the facts as above given, and consider- 
ing the law applicable thereto, we are of opinion that 
Mr. Naphtaly violated his duty as an attorney and 
counsellor at law. He was consulted as attorney, not 
for Lewis alone, but for Lewis and the members of the 
firm, to advise them how Lewis’ claim could be 
secured, and a pro rata division be made among the 
California creditors in violation of the bankrupt law, 
and yet no act of bankruptcy be apparent, and to take 
the steps necessary to accomplish that object. He ad- 
vised and caused Lewis to take a note from the firm, 
substituted for another, changing the date of payment, 
so that the time of payment should be different from 

that of the first, and so that it should appear that no 
act of bankruptcy had been committed, thus mislead- 
ing other creditors, and attempting to defraud them 
of their rights—he having been informed at the time 








that an act of bankruptcy had been committed. The 
significance of the advice given as to the substitution 
of the six months’ note forthe demand note, is ap- 
parent, from the facts that the advice was given June 
27, 1877; that the demand note was dated December 
23, 1876, and was long overdue, and that the new note 
was dated December 23, 1876, and was made payable 
in six months, so that it might appear to have become 
due a few days only (less than forty) before the com- 
mencement of the suit, and thus avoid the provision of 
the bankrupt law by which the stoppage of payment of 
commercial paper might be held to be an act of bank- 
ruptcy. 

He caused a suit to be commenced upon the fictitious 
note (fictitious as to time of payment, and fictitious as 
to when made). The complaint was verified. Mr. 
Naphtaly states that the verification was not by his 
instruction. The suit itself and the affidavit for at- 
tachment were commenced and made, the writ issued 
and property seized, at hisinstigation and by his di- 
rection. 

In obtaining an attachment an affidavit is required 
to be made (C. C. P., § 538), that the defendant is in- 
debted to the plaintiff (specifying the amount) upon a 
contract express or implied, and that the attachment 
is not sought, and the action is not prosecuted, to 
hinder, delay, or defraud any creditor of the defend- 
ant. Mr. Naphtaly knew that the object of having 
the six months’ note (the one sued on) executed and 
the suit brought thereon, rather than on the demand 
note, was for the very purpose of hindering, delaying, 
and defrauding other creditors—making the record 
show that no act of bankruptcy had been committed; 
compelling them to ascertain, if they could, that his 
proceedings were in fraud of tae bankrupt law, and to 
have recourse to the courts to do away with the effect 
of his acts; and attempting to subject the property to 
the payment of afalse claim. The firm of Schoenfeld, 
Cohn & Co. agreed that voluntary proceedings in 
bankruptcy should not be commenced; therefore it 
became important to make the record appear as if no 
creditor had grounds for instituting proceedings in 
voluntary bankruptcy. 

The making of the substituted note and the com- 
mencement of the suit upon it was for the purpose of 
misleading the court in this: In case of a motion to 
dissolve the attachment,the court would have required 
evidence to show that the note was not in fact given as 
alleged. 

Mr. Naphtaly in his statement says that ‘“‘ the firm 
of Schoenfeld, Cohn & Co. took up the demand note 
and gave Lewis a note bearing the same date, for the 
same sum, payable in six months.” Referring to the 
complaint filed in the suit, we observe that it is therein 
averred that the $17,000 note sued on was executed on 
the 23d day of December, 1876, payable to Isaac New- 
man, and was thereafter by him indorsed and deliv- 
ered to the plaintiff Lewis. If the transaction was as 
stated by Lewis and Mr. Naphtaly, a plain business 
transaction between the firm and Lewis, what occasion 
was there for Newman to figure as payee as well as 
joint maker. The firm owed him nothing in regard to 
this matter. To say the least, it tended to showa 
false color on the transaction. However we take 
the transaction as the parties have presented it to us. 

He caused the firm, in furtherance of the same gen- 
eral object, to make anew contract with reference to 
the Mrs, Alexander note. That debt, as to Mrs. Alex- 
ander, was the’debt of Schoenfeld; the firm had not 
guaranteed or assumed its payment. He however ad- 
vised the firm to indorse its guarantee upon the note, 
thus assuming aliability not before existing in that form 
to the payee. The asserted reason for that was, that 
as Schoenfeld had put the money in the business and 
the firm had paid interest, it was practically the debt 
of the firm; the real reason was, Mrs. Alexander was 
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out of the way, and without the guaranty the note 
could not have been included in the suit. 

After being informed that the demand note was 
itself fictitious, having been given for an assumed in- 
debtedness not existing, he prosecuted the suit to 
judgment. This action was had with knowledge that 
the real indebtedness was evidenced by the notes 
which had been pledged; that the interest of Lewis in 
the indebtedness was that part of it only which would 
remain after the payment of the $6,000 and interest to 
the bank; that at least $6,000 of it was property held 
by the bank; and that the note which he had advised 
should be surrendered and a new one substituted, was 
itself simulated, and that in justice and in law Lewis 
should have relied upon his interest in the $18,000 
notes; that not one dollar of the amount of the note 
sued on was owing by the firm to Lewis; that it wasa 
sheer fabrication; that the full amount of the $18,000 
notes would be provable by the bank in bankruptcy 
proceedings, and that the new note would swell the 
apparent indebtedness of the firm by the amount for 
which it was given, and would compel creditors to re- 
sort to legal proceedings to show its simulated char- 
acter; yet with that knowledge, and as a partof a 
scheme to obtain unjust and illegal advantage over 
eastern creditors, as an imposition upon the court, and 
in fraud of the bankrupt law, he prosecuted to judg- 
ment the suit upon the note simulated for a fabricated 
note. In like furtherance of the general purpose, he 
gave advice us to the sale not warranted by the law. 
The statute concerning execution sales is (C. C. P. 694), 
that ‘‘ When the sale is of personal property capable 
of manual delivery, it must be within view of those 
who attend the sale, and be sold in such parcels as are 
likely to bring the high®st price.” 

The advice given was not in accordance with the sec- 
tion above referred to,but was in direct conflict with it. 
Notalone were Mr. Lewis and the members of the firm, 
and the Anglo-California Bank interested, but the firm 
being insolvent, every creditor, California and eastern, 
was interested in having the sale conducted according 
to law and in such manuer as to bring the highest 
price. The command of the law is clear and express 
that when the sale is of personal property capable of 
manual delivery it must be made in such parcels as are 
likely to bring the highest price, the only privilege 
given by the law to the judgment debtor, if present at 
the sale, being to direct the order in which the articles 
of personal property which can be sold to advantage 
separately shall be sold. This section of the statute 
has been several times before this court for construc- 
tion, and its ruling hasinvariably been in accordance 
with what has been above stated. 

This was done that the plaintiff Lewis might become 
the purchaser of the property sold by the sheriff, at 
greatly less than its value; which was actually accom- 
plished as stated above. It was done also, by a com- 
bination with the defendants that they might derive a 
profit from it, to the prejudice of their creditors. 
There was thusa secret trust for the benefit of the 
debtors,one of the plainest and most significant badges 
of fraud. These proceedings were an actual fraud 
upon all creditors not parties to the transaction or who 
were to be protected by Lewis. 

In fact the substituted note was made and suit was 
brought upon it, judgment recovered, execution 
issued, and the property sold in a manner not war- 
ranted by law, with the intent to hinder, delay, and 
defraud the eastern creditors of Schoenfeld, Cohn & 
Co. The rights of such creditors being thus affected 
by these proceedings, the question whether the sub- 
stituted note was, as between the parties, sustained by 
a consideration, becomes immaterial, and need not be 
considered. The transaction was tainted with fraud 
and the consequences resulting therefrom attached to 
it though it had been sustained by any amount of con- 








sideration. Such was the judgment in Twyne’s cage, 
1 Smith’s Lead Cas. 33. 

In that case, though the purchaser had paid ful] 
consideration for the property bought, yet inasmuch 
as the purchase was made with the intent to hinder, de. 
lay and defraud creditors, it was adjudged nul) and 
void. In the case before us the intent is acknowl- 
edged. 

We notice the caution manifested in the course of 
the proceedings. In reference to the agreement to 
divide pro rata with the California creditors, Mr, 
Naphtaly says; ‘“‘I assured Schoenfeld, Cohn & (Co, 
that I would see that that agreement was carried out. 
I was of course anxious to get the judgment entered 
before creditors could put theestate into bankruptey, 
I could not tell the California creditors that it was 
understood that Schoenfeld, Cohn & Co. would not 
go into bankruptcy, or that Lewis had agreed to share 
with them in the proceeds of the judgment, as I would 
then have given to the parties adverse to my client’s 
interests sufficient grounds for bankruptcy proceed- 
ings.”’ 

If the suit was an open business transaction, that of 
a delinquent creditor taking legal steps to gain priority, 
he being by lawentitled to a gained priority, what 
was there tofear? Itis said too that there is no evi- 
dence of any debt or claim held by eastern creditors. 
If California creditors were to share pro rata with 
Lewis, who were the “ parties adverse”’ of Lewis’ in- 
terests? Who were the “hostile creditors,” from 
whom knowledge must be kept? Why such care taken 
to conceal evidence of the real nature of the proceed- 
ings? If the property of a debtor is to be fairly and 
equally divided among all, there are no hostile credi- 
tors; all have a common object. The California 
creditors appear to have been paid in full out of the 
proceeds of the property, leaving a profit in the bands 
of Lewis. If then there were no other creditors than 
Lewis, and those whom he agreed to protect, who was 
there to institute bankruptcy proceedings? What 
ground was there for such proceedings? Why ap- 
prehend bankrupcty proceedings at all? Why such 
anxious haste to procure judgment “ before creditors 
could put the estate into bankruptey ?”’ 

It seems to us beyond controversy that it was mani- 
fest to all—Mr. Naphtaly, Lewis and the members of 
the firm—that the firm was hopelessly insolvent, and 
that a large amount of the indebtedness was held by 
eastern creditors, and the patent intent was to hinder, 
delay and defraud them, and that Mr. Naphtaly ad- 
vised, aided and abetted it in every way, practiced im- 
position and deceit upon the court, and took no step 
backward. By such means the bankrupt laws were 
evaded and a fraud was practiced on their provisions. 
Tocounsel or maintain such actions and proceedings 
could not appear, and did not appear, to be legal or 
just. And the artifices resorted to misled and im- 
posed on the court. The fraud in hindering and de- 
laying creditors was attempted to be further carried 
out by a fraud on the provisions of the bankrupt law, 
one of the chief designs of which was to forbid and de- 
prive of all force such proceedings. To carry out this 
design to defraud creditors, steps were taken to con- 
ceal evidence which would have shown acts of bank- 
ruptcy. It was well known that proceedings in bank- 
ruptcy would have caused the whole plan to miscarry, 
and fail of its intended end and aim. To prevent this, 


evidence was covered up by an artifice based on false-* 


hood, a note and a contract were fabricated, on which 
suits should be brought and attachments sued out and 
property seized and sold by collusion with and pro- 
curement of the bankrupts, and the court was thus 
misled and imposed on. Such conduct was in clear 
violation of his duties as an attorney and counsellor at 
law. 

Itis not proper to consider this case piecemeal, but 
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in its integrated mass. Considering the separate steps 
in the transaction, isolating one step from another, it 
might be ingeniously argued that innocence should be 
predicted of each one ofthem. But the just deduction 
is to be made from all the facts of the case. The in- 
tent which pervades them is thus clearly shown, and 
it becomes more apparent as one fact succeeds another. 
The force of the evidence is thus increased as the facts 
multiply in a ratio which it would be difficult to in- 
dicate in language. Asone fact is added to another, 
the testimony which embraces the intent is multiplied 
in force. Asis said by Starkie, in his great work on 
Evidence, *‘ Where each of a number of independent 
circumstances, combination of circumstances, tends to 
the same conclusion, the probability of the truth of the 
fact is necessarily greatly increased, in proportion to 
the number of those independent circumstances.” 
Starkie on Ev., 9th Am. edit., 852, and note illustra- 
tive of the text. The whole mass of facts thus con- 
sidered prove the intent to defraud, as above pointed 
out. 

The statute of this State authorizes us to either re- 
move or suspend. This is the first case of this char- 
acter which has been brought before this court. 
While therefore we are not at liberty, nor have the 
desire, to omit our duty in the premises, yet in choos- 
ing between the penalties, we take into consideration 
the heretofore good standing of the respondent, and 
give him credit forthe suggestion that possibly he 
may have, for the moment, overlooked his duty as an 
officer of the law, in his eagerness to serve his client, 
and we propose to fix such penalty only as will indicate 
the estimate we attach to professional conduct. 

The judgment of the court is that respondent be sus- 
pended as an attorney and counsellor at law for the 
period of six months from this day. 

McKee and Thornton, JJ.,concurred in this opinion. 


Ross, J. Iconcurin the judgment. According to 
the testimony before us, when in June, 1877, Mr. 
Naphtaly’s legal advice was sought, there were out- 
standing notes of the firm of Schoenfeld, Cohn & Co., 
aggregating $18,000, drawn in favor of Newman, by 
him indorsed to Lewis and by the latter permitted to 
be pledged to the London and San Francisco Bank, 
limited, as collateral security for certain moneys ad- 
vanced by the bank. These notes were payable on de- 
mand and evidenced all the indebtedness from 
Schoenfeld, Cohn & Co. to Lewis. There was also 
then (in June, 1877), in existence a simulated note for 
$17,000, dated December 23, 1876, executed by Schoen- 
feld, Cohn & Co., to Lewis. I say simulated, because 
this note purported to represent an indebtedness that 
did not exist—the true and only indebtedness to Lewis 
being evidenced by the notes then held by the London 
and San Francisco Bank, limited, ascollateral security 
forthe moneys it had advanced on the faith of those 
securities. When Mr. Naphtaly’s legal advice was 
sought, the firm of Schoenfeld, Cohn & Co. was in- 
solvent and he knew it. Extensive purchases of goods 
had been but recently made by the firm, which had 
not been paid for. A scheme was then concocted by 
Schoenfeld, Newman and Lewis looking to the appli- 
cation of these goods as well as the balance of the 
stock of the insolvent firm, to the payment of the 
amount due Lewis and the local creditors, and to the 
securing of the remainder to the members of the firm. 
This purpose was palpably fraudulent. Whether when 
first retained, Mr. Naphtaly was informed of the 
whole of the scheme is immaterial, for he admits that 
he advised the execution by the firm of a simulated 
note for $17,000, as of date December 23, 1876, and 
payable six months after its date,on which he proposed 
to bring, and did bring, an attachment suit in Lewis’ 
name, by virtue of which the property was attached 
and subsequently sold. His purpose in thus advising 








and acting, as explained by himself, was to prevent any 
proceedings in bankruptcy on the part of those credi- 
tors not a party to the conspiracy. And according to 
his own statement, he was fully informed of the fraud- 
ulent nature of the schemeshortly after the commence- 
ment of the action, and with that knowledge, he 
prosecuted the suit to judgment, and subsequently re- 
sisted, professionally and by his personal affidavit, a 
motion to vacate the judgment made on behalf of one 
of the partners who had, from some cause, become 
dissatisfied with the plan or its execution. 

All this involved falsehood and deception on the part 
of the promoters and prosecutors of the scheme, fraud 
on the creditors not parties to it, and imposition on 
the court. When in June, 1877, Schoenfeld, Cohn & 
Co. signed the note to Lewis, antedated December 23, 
1876, and made payable six months after the fictitious 
date, Lewis was not entitled to any note from them, 
for there remained in existence the notes from them 
evidencing the amount due him, and which were still 
held by the bank as collateral security. Not only was 
Lewis not entitled to another note from the firm (the 
execution of which Mr. Naphtaly advised), but the 
note was made to speak falsehood after falsehood, for 
the unlawful and fraudulent purpose of deceiving those 
creditors of the firm not parties to the conspiracy ; and 
it was this note that the court was made the innocent 
instrument in enforcing by one of its officers. Mr. 
Naphtaly testified before us that in acting as he did 
he did not realize he was doing any thing wrong, but 
thought he was justified in thus securing advantage to 
his clients. Iam inclined to think he did not suffici- 
ently reflect before advising and acting,and hence I 
am disposed to make the punishment reasonably 
light. But it would never do for the court to acquit 
him of blame in the face of such facts as are presented 
tous. Judicial sanction of such proceedings would, in 
my opinion, surely and justly bring the courts as well 
as the bar into disrepute and contempt. 

McKinstry, J., and Morrison, C. J., concurred in 
this opinion. 

Sharpstein, J., dissented. 


a 


BEQUEST ON CONDITION, THE PERFORM- 
ANUCE OF WHICH HAS BECOME 
IMPOSSIBLE. 


MARYLAND COURT OF APPEALS, MARCH 16, 1881. 
HAMMOND V. HAMMOND.* 

The will of W. contained an item bequeathing to his brother C. ° 
the sum of $2,500, ‘* for that he, the said C., shall look after 
and take care of our beloved brother R., while he shal) 
live, and bury him at his death.” It appeared, that at the 
time W. was about to make his will, R. was sick, and W. 
asked C. for what sum of money he would take care of R. 
and bury him at his death, and that C. agreed to perform 
such services for the amount willed to him ; that C. accord- 
ingly took charge of R., who was at his house, and buried 
him at his death, which happened before that of the tes- 
tator. Held, that the condition annexed to the bequest 
to C. was a condition subsequent, and its performance 
becoming impossible by the act of God, he took uncondi- 
tionally. Extrinsic evidence in the interpretation of wills 
is admissible, not to show what the testator meant, as dis- 
tinguished from what his words express, but simply what 
is the meaning of his words. A will speaks from the 
death of the testator, and not from its date, unless by a 
fair construction its language indicates the contrary in- 
tention. 


PPEAL from the Circuit Court of Baltimore City. 
The case is stated in the opinion. The complain- 
ants appealed. 
Charles Marshall, for appellants. 
Sebastian Brown, for appellee. 


* Appearing in 65 Maryland Reports. 
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Bowrg, J., prepared the following opinion in his life- 
time, and the same being concurred in after his decease 
by the judges who participated in the hearing, it was 
filed as the opinion of the court. 

The appellants filed their bill of complaint in the Cir- 
cuit Court of Baltimore City against the appellees, for 
the purpose of ascertaining and establishing the true 
construction of the will of William B. Hammond, late 
of said city, deceased. They allege that the testator 
died on or about the 23d day of May, 1877, leaving a 
last will, which has been duly admitted to probate in 
the Orphans’ Court of Baltimore City, and Charles 
Lewis Hammond, (one of the appellees), executor 
named therein, has duly qualified as executor, and ob- 
tained letters testamentary thereon. 

It is further charged, that by one of the clauses of the 
will, the testator bequeathed to his brother, the said 
Charles Lewis Hammond, “ the sum of $2,500, secured 
by a mortgage from William Huddleson, of Mont- 
gomery county, for that he, the said C. Lewis Ham- 
mond, shall look after and take care of our beloved 
brother Rezin, while he shall live, and bury him at his 
death.” 

They allege, ‘“‘that the brother Rezin mentioned in 
said clause, died before the testator, and they are ad- 
vised, and claim that by the true construction of the 
above recited clause of said will, which was intended 
to make provision for said Rezin, the sum of 32,500is 
not bequeathed in trust for said Rezin, but that it isa 
certain sum left to the said Charles Lewis Hammond, 
as the consideration of the assumption by him of the 
care of said Rezin while living, and burying him when 
dead; and that the said C. Lewis Hammond would 
not be entitled to said legacy, unless he should after 
the death of the testator assume said duties, and in 
ease he should accept said legacy, his obligation to 
perform said offices in favor of said Rezin would be 
entirely independent of the amount of said bequest, 
and would be co-extensive with the life of said Rezin, 
without reference to the amount that might have to 
be expended in discharging said offices.” 

The complainants claim therefore that by the death 
of said Rezin, before the testator, the said C. Lewis 
Hammond was prevented from performing the condi- 
tion on which he was to have said legacy, and is no 
more entitled to the same than he would have been 
had said Rezin survived the testator, and the said C. 
Lewis Hammond refused to assume the performance 
of the duties towards said Rezin, mentioned in said 
will. 

It is further charged that Charles Lewis Hammond 
has collected the money mentioned in said above cited 
clause of the will, and refuses to distribute the same 
among the persons entitled thereto, although all the 
debts of the estate have been paid, and more thana 
year elapsed since the granting of the letters testa- 
mentary. That although there is no general residuary 
clause in the will, there is a special residuary clause 
which includes all choses in action, and they are 
advised that by failureof the above bequest, the said 
sum of $2,500 passed to the persons named in said 
residuary clause, viz., the complainants, brothers and 
sisters of the testator. 

The bill prays that the construction of the will set 
forth therein may be declared the true construction, 
and the executor required to charge himself accord- 
ingly with the $2,500 and interest, and pay over to the 
complainants their respective shares. 

A copy of the will, duly authenticated, is filed with 
the bill, marked Exhibit A. 

The answer of Charles Lewis Hammond, in his own 
right, and as executor, was filed, admitting, 

1st. The execution of the will, the death of William 
B. Hammond, the granting of letters testamentary to 
him, the respondent, and the collection of the money. 

2nd. That the will contains the clause specifically set 








forth in the bill of complaint, but denies that the true 
intent and meaning of the language of said clause is set 
forth in the bill. 

Further answering the respondent says, ‘‘ that at the 
time the testator was preparing to have said will 
written, he asked the respondent, for what sum of 
money he would agree to look after and take care of 
Rezin Hammond as long as the said Rezin should live, 
and bury him at his death, and the respondent in 
answer thereto,and in the presence of witnesses, agreed 
to perform said services for such sum of money as the 
said William B. Hammond would devise to the re- 
spondent for that purpose. That at the time of this 
conversation the said Rezin Hammond was sick and 
very feeble, all of which was well-known to the said 
William B. Hammond, and it was also known to the 
said deceased, that this respondent was a poor man 
with a large family of young children upon his hands, 
and he knew at the time of making said will, that the 
said Rezin was at the house of the respondent confined 
to his bed. And the respondent further says, he knew 
of the devise to him of said $2,500 mentioned in the 
bill and of the conditions connected therewith, and 
that under and by virtue of said devise he looked after 
and took care of the said Rezin Hammond as long as he 
lived, and buried him at his death, and that he did 
agree with the said William B. Hammond to look 
after and take care of the said Rezin, and bury him at 
his death in consideration of said devise, and if said 
devise had not been made he was not able to, and 
could not have maintained said Rezin.”’ 

The respondent further contends that the testator 
survived the said Rezin, and although he was in posses- 
sion of his faculties and had ample opportunity to re- 
voke said bequest, never did so, and never contemp- 
lated it, and it was not in his power to make a valid 
revocation of said bequest. 

That apart from the agreement aforesaid, the devise 
took effect at the time of the execution of the will, 
and the respondent was to receive the sum of $2,500 
irrespective of the time said Rezin Hammond should 
die, provided the respondent from the execution of 
said will should look after, take care of and bury said 
Rezin, which he avers he did. These citations from 
the billand answer foreshadow and present substan- 
tially the conflicting views of the appellants and ap- 
pellees, which are set out more in detail in the briefs, 
and arguments of the counsel for the respective 
parties. 

The appellants contend that the will is to be con- 
strued as speaking from the death of the testator, and 
that as the bequest was given in consideration that he 
should take care of Rezin Hammond and bury him 
when he died, ‘it follows, that on the death of Rezin 
before the testator, the bequest fails.’ 

The appellee’s theory is, that the will is to be taken 
as speaking from the date of its execution, although it 
does not operate until the testator’s death; and if con- 
strued, as speaking from the death of the testator, 
then the condition being a condition subsequent and 
becoming impossible, the bequest vested uncondition- 
ally in the legatee. 

A commission was issued and returned, under which 
the testimony of the draughtsman of the willand other 
witnesses as to the declarations of the testator, prior to 
and at the time of the execution of the will, were 
taken. 

To all of which testimony the appellants excepted: 
on the ground of irrelevancy. 

In order to discover the intention of the testator, it 
is the duty of the court to put themselves in the place 
of the testator, and then see how the terms of the will 
affect the property of the subject-matter. 1 Greenl. 
Ev., § 287. 

In the 5th proposition of Vice-Chancellor Wigram’s 
rules of interpretation of wills, it is said ‘‘ for the pur- 
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pose of determining the object of the testator’s bounty, 
or the subject of disposition or the quantity of interest 
intended to be given by lis will, a court may inquire 
into every material fact relating to the person who 
claims to be interested under the will.’’ 1Greenl. Ev. 
§ 287, note 1. 

Lord Abinger’s opinion in the case of Hiscocks v. 
Hiscocks, 5 M. & W. 3638, 367, incorporated by Green- 
leaf in his chapter on the admissibility of parol evi- 
dence, as the most luminous exposition and exhaus- 
tive essay on the subject, states that ‘all the facts and 
circumstances therefore respecting persons of pro- 
perty, to which the will relates, are undoubtedly legi- 
timate, and often necessary evidence to enable us to 
understand the meaning and application of his 
words.” 1 Greenl. Ev., § 289. 

The same doctrine is announced by this court in the 
case of Howman v. Thomas, 44 Md. 43, where it is said: 
“The only object and purpose for which such proof 
can be properly admitted is not to show what the tes- 
tator meant, as distinguished from what his words ex- 
press, but simply what is the meaning of his words.” 
See Walston’s Lessee vy. White, 5 Md. 297. To the same 
effect is the language of Shaw, C. J., in Tucker v. Sea- 
man’s Aid Society, 7 Metc. 205. ‘‘ Extrinsic evidence 
is admissible only when the will is plain and clear upon 
its face, and becomes doubtful when applied to the 
subject-matter.’’ Allen’s Exw’rs. v. Allen, 18 How. 393. 

The doubt in this case arises not from any obscurity 
or ambiguity on the face of the will, but from the con- 
test as to the rules of constructien to be applied, and 
the class of conditional bequests to which it be- 
longs, precedent or subsequent. 

The ruJe of interpretation, as to the period of time 
from which the will speaks, both in this State and in 
England varied formerly, with the subject-matter to 
which it applied. As toreal estate, it was supposed to 
speak (or operate) only on such lands, etc., as the tes- 
tator held at the date or execution of the will, but as 
to personalty, it operated upon all he owned at the 
time of his death. Although generally, as testament- 
ary instruments,they were construed as speaking from 
the time and event by which they became consum- 
mated, the death of the testator, there was no invari- 
able rule, except as determined by the species of pro- 
perty bequeathed or devised. Thus Jarman, speaking 
of wills generally, says: ‘‘for some purposes a will is 
considered to speak from its date or execution,and for 
others from the death of the testator, the former being 
the period of its inception, and the latter, that of the 
consummation of theinstrument. 1Jarm. on Wills, 
392 (8rd Am. ed). 

In the summary of his rules for construction, it is 
said, ‘that a will speaks, for some purposes, from the 
period of execution, and for others, from the death of 
the testator; but never operates until the latter 
period.”” Rule IV, 2Jarm. 741 (8rd Am. ed). The 
general rule however, as we have before intimated, is 
“that a will speaks from the death of the testator, and 
not from its date, unless its language, by a fair con- 
struction, indicates the contrary intention.’’ Canfield 
v. Bostwick, 21 Conn. 550; Gold v. Judson, 21 id. 616. 

Adopting the general rule of construction, we pro- 
ceed to inquire whether the bequest under considera- 
tion comes within the class of legacies upon condition 
precedent, or legacies upon condition subsequent. 

It was said by Willes, C. J., in Ackerley v. Vernon, 
“that no words necessarily made a condition pre- 
cedent, but the same words would make a condition 
either precedent or subsequent, according to the na- 
ture of the thing and the intent of the parties.’’ Willes’ 
Rep.; Gillett v. Wray, 1 P. Wms. 384; Harvey v. 
Ashton, 1 Atk. 381; 4 Kent Com. (5th ed.) 124, 125; 7 G. 
& J. 240; cited in note 1, 1 Jarm. on Wills 798. The item 
of the will under consideration is aspecific bequest for 
&particular purpose to be accomplished in futuro, 





without any disposition over, in case of non-perform- 
ance. It closely resembles the case of Thomas v. 
Howell, 1 Salk. 170, where one devised to his eldest 
daughter on condition that she should marry his 
nephew on or before she attained twenty-one years. 
The nephew died young, and after his death, the de- 
visee being then under twenty-one, married another. 

(t was held, that the condition was not broken, its 
performance having been impossible by the act of God. 
1 Jarm. on Wills, 808. 

Without multiplying examples, which are numerous, 
the condition annexed to this bequest is both in the 
collocation of its language and the order of events so 
clearly posterial to the vesting of the legacy, that we 
have no difficulty in declaring it a condition subse- 
quent, and its performance becoming impossible by the 
act of Providence, the legatee takes unconditionally. 


Decree affirmed. - 
—_—_4___. 


NEW YORK COURT OF APPEALS ABSTRACT. 
ASSIGNMENT -— OF CHOSE IN ACTION—BY ADMIN- 
ISTRATOR TO TRUSTEE FOR ATTORNEY — WHEN NOT 
INVALID UNDER STATUTE. — A firm assigned a claim 
for money due on acontract against defendant’s tes- 
tator to G. and thereafter brought action against such 
testator thereon. Afterwards G. assigned his claim to 
B., and subsequently the receiver of the firm assigned 
the claim of the firm to B. During this term the ac- 
tion was pending. Afterward B. died and his admin- 
istratrix assigned the claim to plaintiff. The assign- 
ments to B. and to plaintiff were made at the instiga- 
tion and for the benefit of a firm of attorneys at law, 
and the attorneys owned the beneficial interest in the 
claim, and plaintiff held the same interest for them. 
Defendant had no equities, set-off or counter-claim 
against the claim. Held, that plaintiff was within the 
meaning of section 113 of the Code of Procedure, a 
trustee of an express trust, and could therefore main- 
tain an action on the claim without joining with him- 
self the parties beneficially interested therein. Con- 
siderant v. Brisbone, 22 N. Y. 389; Allen v. Brown, 
44 id. 228; Green v. Niagara Fire Ins. Co., 6 Hun, 
128; Remmings v. Barkalow, 1 Abb. App. Dec. 479. 
Held, also that the assignment of the claim by the ad- 
ministratrix of B. conveyed title to plaintiff. It was 
a trust pertaining to personal property and it is well 
settled that the legal title tothe property upon the 
death of the trustee in such case passes to his legal 
representative. Bunn v. Vaughan, 5 Abb. Pr. (N. 8.) 
269; Emerson v. Bu.eakley, id. 350; Boone v. Citizens 
Bank, 84 N. Y. 83. Held further, that the assignments 
to B. and plaintiff were not in violation of 2 R. 8. 288, 
which provides that ‘‘no attorney, counsellor or 
solicitor shall directly or indirectly buy, or be in any 
manner interested in buying any bond, bill, promis- 
sory note, bill of exchange, book debt or other thing 
in action, with the intent or purpose of bringing any 
suit thereon,” it being shown that the claim was not 
purchased forthe purpose of bringing suit, and action 
having already been brought and being pending when 
the attorneys acquired their interest. The aim of 
the statute was to prevent attorneys from purchasing 
claims for the express purpose of instituting suits 
thereon, and thus oppressing debtors and making 
costs. Judgment affirmed. Wetmore v. Hageman. 
Opinion by Earl, J. 
[Decided Feb. 7, 1882.] 


EVIDENCE—IN ACTION AGAINST CARRIER FOR NON- 
DELIVERY ON GOODS, BURDEN ON PLAINTIFF. —1n 
an action by the shipper of atrunk at San Francisco 
for New York, upon the defendant’s vessel, for the 
non-delivery of the trunk, it had been shown that the 
vessel was chartered by a third party, and this court 
had heid upon a former occasion (69 N. Y. 525) that de- 
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fendants, as owners of the ship, were bound to carry 
the trunk safely, and make delivery of it, and that this 
duty would be discharged by its delivery to the con- 
signee of the charterers, on the ground that plaintiff 
was a sub-shipper. There was evidence tending to 
show that trunks brought from San Francisco to New 
York were delivered to such consignee. Held, that 
the burden was on plaintiff to show that the trunk 
was not brought to New York, or was not delivered to 
the consignee of the charterers. It is well settled 
that some evidence must be given, upon the part of 
the shipper or owner, of the non-delivery of the goods, 
in order to charge the carrier according to the obliga- 
tion assumed by him. Although the allegation is ofa 
negative, it must be sustained by some evidence before 
the defendant can be called upon to prove its de- 
livery. 2Greenl. Ev., § 213; The Falcon, 3 Blactchf. 
64. This accords with the general rule that the matter 
of a pleading, if putin issue, must be proved by the 
party pleading it,whether it be affirmative or negative, 
Williams v. East India Co., 3 East, 192; Fleming v. 
Slocum, 18 Johns. 403. Judgment affirmed. Roberts 
v. Chittenden. Opinion by Danforth, J. 

[Decided Feb. 7, 1882.] 

PRIVILEGE — OF PARTY ATTENDING SUIT FROM PRO- 
CESS APPLIES TO BANKRUPT PROCEEDINGS. — Defend- 
ant came from Boston, where he resided, to New York 
and attended a meeting of creditors in bankruptcy 
proceedings, at the office of the register in bankruptcy, 
solely as a creditor and witness to prove certain debts 
and claims against the estate of the bankrupt, and to 
participate in the choice of an assignee in bankruptcy, 
and for no other purpose. While so attending, and 
while the meeting was being held, or immediately 
thereafter, before he had time to complete his business 
as such creditor and leave the office, the summons in 
this action was served upon him. Held, that the de- 
fendant was privileged from service, and the service 
of the summons was invalid, and this even though de- 
fendant might be attending the meeting only as a 
party, and as attorney for other parties. In Van 
Lieuw v. Johnson, decided March, 1871, and referred 
toin Person v. Grier, 66 N. Y. 124, a majority of this 
court were of opinion that a summonscould not be 
served upon a defendant, a non-resident of this State, 
while attending acourt in thisState asa party. This 
immunity does not depend upon statutory provisions, 
but isd d ry forthe due administration 
of justice. It is not confined to witnesses, but ex- 
tends to parties as well, and is abundantly sustained by 
authority. Cole v. Hawkins, Andr. 275, 8. C. 2, Str. 
1094; Arding v. Flower, 8 T. R. 534; Miles v. McCul- 
lough, 1 Brinn 77: Hayes v. Shields, 2 Yeates, 222; 
Parker v. Hotchkiss, 1 Wall. Jr. 269; Juneau Bank v. 
McShedan, 5 Biss. 64; Halsey v. Stewart, 1 South (N. 
J.) 266; Miller v. Dungan, 8 Vr. 182. In re Healey, 
53 Vt. 694. This exemption from service has been 
frequently accorded to creditors attending proceed- 
ings in bankruptcy (Ex yarte List 2V.& B. 373; Ex 
parte King, 7 Ves. Jr. 512), and a creditor who attended 
before the commissioners to propose himself as 
assignee and watch the proceedings. Selby v. Hill, 8 
Bing. 166. Commissioners in Bankruptcy are a court 
of justice sufficient for the purpose of having their 
witnesses protected. Arding v. Flower, 8 T. R. 534. 
Order reversed. Matthews v. Tufts. Opinion by Ra- 
pallo, J. 

[Decided Jan. 31, 1882.] 

PROBATE LAW—LIABILITY OF SURETIES ON AD- 
MINISTRATION BOND — STATUTORY CONSTRUCTION — 
WHEN JURISDICTION CONCLUSIVE AS TO COLLATERAL 
PROCEEDING. — The sureties of an administrator are 
bound bya decree of the surrogate, charging their 
principal with moneys and directing him to pay over, 
because by their contract they are privy to the pro- 








ceedings against their principal, and when the princi- 
pal is concluded, they, in the absence of fraud or col- 
lusion, are concluded also. Casoni v. Jerome, 58 N. 
Y. 316. (2) Such a decree on the application of the 
successor in office of an administrator who has been 
removed, is properly made under laws _ 1865, 
chap. 733, and the successor having taken an assign- 
ment of the bond, is entitled to enforce it against the 
sureties for the benefit of the estate laws 1837, chap. 
460, § 65. Dayton v. Johnson, 69 N. Y. 420. (3) The 
provisions of laws 1870, chap. 359, § 1, in which the 
surrogate is given jurisdiction to issue all lawful pro- 
cess, etc., that the objection of want of jurisdiction 
shall not be taken except by appeal, does not covera 
case where the surrogate had no jurisdiction of the 
subject-matter, or of the party, and no right under 
any circumstances to deal with the matter to which 
the order or decree relates. Bearns v. Gould, 77 N. Y. 
456. Butif the jurisdiction has been exercised when 
the facts of the particular case do not bring it within 
the statute, or without pursuing the particular mode 
pointed out, the only remedy is by appeal or motion. 
The order in such case is alawful order within the 
provisions of the act, and the question of jurisdiction 
can only be raised in the way provided by the statute. 
In a suit upon a surety bond of an administrator, the 
sureties cannot question orders made by the surrogate 
by which the administrator became liable, the surro- 
gate having jurisdiction of the subject-matter, and of 
the person of the administrator. The sureties can only 
be exonerated by payment. See Kelley v. West, 80 N. 
Y. 139. Judgment affirmed. Harrison y. Clark. 
Opinion by Andrews, C. J. 
[Decided Jan, 31, 1882.] 
igepeienaicedeamen: 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CARRIER — DAMAGES FOR DELAYING Goops. — In the 
ordinary case of delay by a common carrier in deliver- 
ing goods, the measure of damages is the difference in 
their market value at the time when actually delivered 
and when they should have been delivered. U.S. 
Cire. Ct., E. D. Louisiana, Nov. 18,1881. The Golden 
Rule. Opinion by Pardee, C. J. 


CORPORATION — CONVEYANCE OF PROPERTY OF, BY 
DIRECTORS. — The conveyance, under the authority of 
the board of directors whose action is ratified subse- 
quently by all the stock represented at a meeting of 
the stockholders, of the total assets of a private cor- 
poration in payment of its sole debt, operates as a 
valid conveyance of the property as against other 
stockholders, in the absence of fraud and when a 
longer continuance of the corporate business would be 
ruinous to all parties. Pratt v. Jewett, 9 Gray, 34; 
Treadwell v. Salesbury Manuf. Co.,7 id. 504. U.S. 
Cire. Ct., E. D. Louisiana, June, 1881. Hancock v. 
Holbrook. Opinion by Billings, D. J. 


MARITIME LAW — DAMAGES FROM INEVITABLE ACCI- 
DENT. — Damages resulting from an inevitable accident 
must be borne by the party on whom they fall. Hence 
where a steamer that was safely moored for all ordi- 
nary emergencies, broke loose in a storm and inflicted 
damage on other shipping, her owners cannot be com- 
pelled to make good the loss. U.S. Cire. Ct., E. D. 
Louisiana, July, 1881. Arbo v. Brown. Opinion by 
Pardee, C. J. 

MARITIME LAW—STATE STATUTE GIVING ACTION 
FOR DEATH, CREATES NO MARITIME LIEN. — A row- 
boat containing two men and a woman, which was 
crossing the East river at New York just at dusk, was 
struck and capsized by a steamboat of a regular line 





*Appearing in 9 Federal Reporter. 
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plying to Harlem, and while the men were saved the 
woman was drowned. An action in rem for damages 
being brought by the husband of the deceased woman 
as administrator, held, that the statute of the State of 
New York created no maritime lien for such damages, 
and no right of action to the libellant arose therefrom. 
See The Lottawanna, 21 Wall. 581; The Highland 
Light, Chase Doc. 155. U.S. Dist. Ct., E. D. New 
York, Oct. 4, 1881. The Sylvan Glen. Opinion by 
Benedict, D. J. 


PATENT — ANTICIPATION OF INVENTION. —A mere 
drawing, not followed by construction and actual use 
of the machine, does not amount to anticipation. 
Held, therefore, that the letters patent granted May 22, 
1877, to Charles H. Parshall, for an improvement in 
lubricators, is not anticipated by the drawing of J. V. 
Renchard, which bears date August 10, 1876. See Heber 
y. Van Normer, 20 Wall. 368. U.S. Cire. Ct., E. D. 
Michigan, Aug. 15, 1881. Detroit Lubricator Manufac- 
turing Co. v. Renchard. Opinion by Matthews, J. 


—— REISSUE — ENLARGEMENT OF CLAIM. — While 
such extensive division and enlargement of claims in 
reissues as tends to confusion and litigation is repre- 
hensible, it affords no legal ground of objection to the 
reissues unless ‘“‘new matter” is introduced, and 
nothing plainly embraced in the specifications, model 
or drawings is ‘*new matter.” Bentz v. Elias, 6 O. G. 
117; Thomas v. Manuf’g Co., 16 id. 541; Glue Co. v. 
Upton, 6 id. 830; Aultman v. Holley, 11 Blatchf. 317; 
Smith v. Goodyear, 11 O. G. 246; S. C., 11 Otto, 486. 
While language may be found in Giil v. Wells, 22 Wall. 
1, and a few other cases, which standing alone might 
justify a belief that where a general combination em- 
braces minor, subordinate combinations, not claimed 
in the original patent, a subsequent introduction of 
claims for the latter is invalid, such a conclusion 
however cannot be reconciled with what has been de- 
cided elsewhere, both before and since. Henry v. Nel- 
son, 12 O. G. 753; Kerosene Lamp Co. v. Littell, 13 id. 
1009; Stevens v. Pritchard, 10 id. 505; Brown v. Selby, 
23 Wall. 181; Seymour v. Morgan, 11 id. 544; Pearl v. 
Ocean Mills, 11 O. G. 4; Christman v. Ramsey, 17 id. 
95; Sussell v. Spaeth, 14 id. 274. The patent, whether 
a reissue or an original, is entitled to a presumption in 
its favor. Railroad Co. v. Stimpson, 14 Pet. 448; 
Stevens v. Pritchard, 10 O. G. 505; Rossner v. Anness, 
13 id. 870. And to justify the rejection of a reissue on 
the allegation of ‘‘new matter,’ it must clearly appear 
that such new matter has been introduced. U.S. Cire. 
Ct., E. D. Pennsylvania, Oct. 6, 1881. Dederick v. 
Cassell. Opinion by Butler, J. 


PRACTICE — PRIVILEGE OF SUITOR FROM PROCESS. — 
A party to a suit which has been brought in a Circuit 
Court of the United States is protected from the 
service of process and papers in another suit between 
the same parties for the same cause of action, which 
has been commenced ina Circuit Court in another 
State, while attending there a regular examination of 
witnesses in the former suit. Cases referred to: 
Juncan Bank v. McSpedan, 5 Biss. 64; Brooks v. Far- 
well, 4 Fed. Rep. 166; Bridges v. Sheldon, 7 id. 17; 
Union Sug. Refinery v. Matthiesem, 2 Cliff. 304; Stei- 
ger v. Bonn, 4 Fed. Rep. 17. U.S. Cire. Ct., 8. D. New 
York, Nov. 12, 1881. Plimpton v. Winslow. Opinion 
by Blatchford, C. J. 


REMOVAL OF CAUSE— PRACTICE. — After the expira- 
tion of aterm of the State court at which the suit 
could be legally tried, it is too late to file a petition for 
its removal to this court. The Circuit Court is not 
precluded by the decision of the State court from de- 
termining for itself whether or not the removal was 
Made in time. U.S. Cire. Ct., 8. D. New York, Oct. 
%, 1881. Traders’ Bank of Chicago y. Tallmadge. 
Opinion by Blatchford, C. J. 


ILLINOIS SUPREME COURT ABSTRACT. 
NOVEMBER 10, 1881.* 


ACKNOWLEDGMENT— WHAT EVIDENCE REQUIRED 
TO IMPEACH. — In the absence of evidence of fraud, 
conspiracy or overreaching of any kind, or any thing 
casting a suspicion upon the integrity or honesty of 
the certifying officer, and when the certificate of ac- 
knowledgment of a deed is in conformity with the 
statute, it can not be impeached by merely negativing 
the facts therein stated. As between the former 
owner of land and an innocent purchaser under a deed 
of trust, beforethe title of the latter can be defeated 
by impeaching the truthfulness of the certificate of 
acknowledgment to the trust deed, the evidence must 
be clear and conclusive, excluding every reasonable 
doubt. See Monroe v. Poorman, 62 Ill. 523; McPher- 
son v. Sanborn, 88 id. 150; Russell v. Baptist Theo. 
Union, 73 id. 337. Stranch v. Hathaway. Opinion by 
Mulkey, J. 


EVIDENCE — EXPERT TESTIMONY — NEGLIGENCE. — 
(1) Where a copy of the rules of a railway company, 
showing what was required of switchmen and other 
servants, was admitted in evidence, and where what 
work the deceased switchman was required to do, as 
well as the means at his hand with which it could be 
accomplished, was distinctly shown, and where the 
main and side-tracks, and their distance from each 
other, and the street crossings and yards, with all the 
other facts deemed necessary, were given in evidence, 
it was held no error to refuse the testimony of other 
switchmen, to show that in their opinion it was not 
necessary for the deceased to have been where he was 
when he received the injury, or to have passed along 
the track, and that there was space enough to properly 
perform his duties without going upon such track,etc., 
as the jury were as competent, from the facts shown, 
as the witnesses, to form an opinion on the questions 
proposed. As to matters which do not so far partake 
of the nature of a science as to require a course of pre- 
vious habit or study in ordertoan attainment of a 
knowledge of them, the opinions of witnesses, though 
experts, are not admissible. See Linn v. Sigsbee, 67 
Ill. 75; Hopkins v. Ind. & St. L. R. Co., 78 id. 82; 
Chicago & Alt. R. Co. v. Springfield & N. W. R. Co., 

7 id. 142; City of Chicago v. McGiven, 78 id. 347; 
Butler v. Mehrling, 15 id. 488. (2) The question of 
negligence is not one of law but of fact, and must be 
proved like any other. Hence an instruction is pro- 
perly refused which tells the jury, as a matter of law, 
that certain facts per se constitute negligence. By 
this it is not meant that the definition of negligence is 
one of fact, to be determined by the jury. Great West. 
R. Co. v. Haworth, 39 Ill. 353; Chicago & Alt. R. Co. 
v. Pennell, 94 id. 448. Pennsylvania Coal Co. v. Con- 
lan. Opinion by Scholfield, J. 


INHERITANCE — ADOPTED CHILD — CONFLICT OF 
LAW —STATUTORY CONSTRUCTION. — (1) The rights of 
inheritance acquired by an adopted child under the 
laws of another State, where he was adopted, will be 
recognized and upheld in this State only so far as they 
be not inconsistent with our laws of descent, so that 
if such child cannot take by descent by our statute, it 
cannot take at all, no matter what may be the law of 
the State where the adoption was made. In Ross v. 
Ross, 129 Mass. 243, the question arose whether a child 
adopted in Pennsylvania, having a statute of adoption 
similar to that of Massachusetts, and whose adopting 
parent afterward removed to Massachusetts, could in- 
herit real estate in Massachusetts upon the adopting 
parent dying there, intestate. The child was held to 
be the heir. It was said: “It is a general principle 








*To appear in 101 Illinois Reports, 














238 THE ALBANY LAW JOURNAL. 

















that the status or condition of a person, the relation in 
which he stands tv another person, and by which he 
is qualified or made capable to take certain rights in 
that other's property, is fixed by the law of the 
domicile, and that this status and capacity are to be 
recognized and upheld in every other State, so far as 
they are not inconsistent with its own laws and 
policy.”’ (2) As against the adopted child, a statute 
giving such child a right of inheritance should be 
strictly construed, asbeing in derogation of the gen- 
eral law of inheritance, which is founded on natural 
relationship, and isa rule of succession according to 
nature, which has prevailed from time immemorial. 
Keegan v. Geraghty. Opinion by Sheldon, J. 


ae 


MISSOURI SUPREME COURT ABSTRACT.* 


EsTOPPEL — REPRESENTATIONS TO PURCHASER OF 
LAND. —The plaintiff being familiar with the title to 
certain lots, was applied to by defendant for informa- 
tion as to the title of one S. thereto. He replied that 
it was good so far ashe knew. Relying upon this in- 
formation, defendant purchased of S. Plaintiff knew 
that the inquiry was made with a view to purchase. 
At the time of giving the information he had a tax 
title to the lot, but did not know, or at least did not 
remember it. Held, that under these circumstances 
he was estopped to assert his title as against the de- 
fendant. Burrowes v. Lock, 10 Ves. 470; Slim v. 
Croucher, 1 De G., F. & J. 518; Bigelow on Estoppel, 
473, et seq.; 1 Story’s Eq. Jur., § 198. Raley v. Wil- 
liams. Opinion by Sherwood, C. J. 


NoTIcE— UNDER RECORDING ACT — DEED ACKNOWL- 
EDGED BEFORE A PARTY.—The record of a deed ac- 
knowledged before a person named in the deed as party 
thereto, is not evidence against one who has no actual 
notice of the existence of the deed. Dail v. Moore, 51 
Mo. 589; Black v. Gregg, 58 id. 565; Stevens v. Hamp- 
ton, 46 id. 404; Ryan v. Carr, 46 id. 483. Hainey v. 
Alberry. Opinion by Norton, J. 


—— EQUITIES NOT APPEARING IN RECORDED TITLE. 
— A person purchasing land from one who appears by 
a recorded deed to be the owner in fee, is not bound 
by equities existing in favor of a stranger to the deed, 
when the only notice of such equities is imparted by 
deeds not affecting the land in question, and he is not 
otherwise informed of them. He is not required to 
search the records or elsewhere to ascertain whether 
there are equitable rights which could be asserted 
against the title of the apparent owner. Odle v. Odie. 
Opinion by Henry, J. 


FRAUDULENT CONVEYANCE—BONA FIDE PURCHASER. 
—To entitle the vendee of property transferred in 
fraud of the vendor’s creditors, to be treated as a bona 
fide purchaser, it must appear that he actually paid the 
purchase-money before he had any notice of the fraud. 
It is not sufficient that he had agreed upon the pur- 
chase before receiving notice. Hence, where the pur- 
chaser gave his check for the purchase-money, but 
withthe understanding that it was not to be paid im- 
mediately, and instructed his banker to withhold pay- 
ment until further orders, and after notice that 
creditors of the vendor had attached the property 
alleging fraud in the transfer, he ordered the check 
paid, and it was paid to the vendor. Held, that he was 
not entitled to be considered a bona fide purchaser. 
Paul v. Fulton, 25 Mo. 163; Dixon v. Hill, 5 Mich. 408; 
Wormley v. Wormley, 8 Wheat. 449. Arnholt v. Hart- 
wig. Opinion by Henry, J. 


CONNECTICUT SUPREME COURT OF ERRORS 
ABSTRACT.* 

AGENCY —SALE OF GOODS TO AGENT UNDER BELIEF 
THAT HE IS PRINCIPAL.— Where goods are soldtoa 
person who is in fact an agent of another, and on his 
credit, but without knowledge of the agency on the 
part of the seller, the latter has the right to elect to 
make the principal his debtor on discovering him. And 
the same principle applies where the seller is informed 
at the time of the sale that the buyer is an agent, but 
is not informed who the principal is. And the selleris 
not bound to make the inquiry. And where the seller 
takes the promissory note of the buyer for the goods, 
with knowledge that he is the agent, but without 
knowledge who is the principal, he is not debarred 
thereby from electing to make the principal his debtor, 
And the taking of such a note is not presumptively a 
payment of the debt. Cases cited: Thompson y, 
Davenport, 9 B. & C. 78; Raymond vy. Crown, ete., 
Mills, 2 Metc. 319; Davidson v. Bridgeport, 8 Conn. 
472; Bill v. Porter, 9 id. 23; Freeman v. Benedict, 37 
id. 559. Merrill v. Kenyon. Opinion by Park, C. J. 


TITLE— TO CHATTEL TO BE MANUFACTURED — TRUS- 
TEE IN INSOLVENCY. — Where one contracts with an- 
other for a chattel uot in existence, but to be made for 
him, though he pays the whole price in advance or from 
time to time as the work progresses, he acquires no 
title in the chattel until it is finished and delivered to 
him, unless acontrary intent isexpressed. And where 
the parties agree that the title shall at once vest in the 
buyer, so that the sale is complete as between the par- 
ties, yet the retention of possession by the maker 
leaves the chattel open to attachment by the creditors 
of the latter. Clarke v. Spence,4 Ad. & El. 448; Wil- 
liams v. Jackman, 16 Gray, 514; McConihe v. New York 
& Erie R. Co., 20 N. Y. 495; Andrews v. Durant, 11 id. 
35. Where the maker of certain chattels fraudulently 
represented to the buyer that they were substantially 
completed and ready for delivery, and the buyer, trust- 
ing the representation, paid the balance of the contract 
price, and the maker soon after made an assignment in 
insolvency, it was held, in an action of replevin brought 
for the chattels against the trustee in insolvency, that 
this fact could not affect the case, inasmuch as there 
was still no delivery of the chattels and no title that 
was good against the creditors of the maker. A trus- 
tee in insolvency represents creditors, and has all the 
rights in such a case that creditors could have acquired 
by attachment. Shipman v. A®tna Ins. Co., 29 Conn. 
245; Swift v. Thompson, 9 id. 63; Chamberlain v. 
Thompson, 10 id. 243; Root v. Welch, 28 id. 157; Hall 
v. Gaylor, 37 id. 550. Shaw v. Smith. Opinion by 
Park, C. J. 

—\—__>____—_— 


THE LAW ACCORDING TO MR. CARTER. 
Extract from the Argument of Mr. Carter before the 
assembly Judiciary Committee, against the Civil 
Code. 


What is the common law? Is it contained in any 
act? No. Isit in any book reports? No. You will 
find evidences of it there, but the law is not there. 
Where is it? It rests in those eternal and immutable 
principles of justice which were enacted before legis- 
lators ever sat. The business of administering the 
common law to the ordinary dealings and the ordinary 
affairs of men in their dealings with each other, exists 
in applying the principles of justice. Where did they 
come from? Not from enactment. They came from 
a higher source, and there is no substitute for them. 





* To appear in 73 Missouri Reports. 





*To appear in 48 Connecticut Reports. 
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Now, the business of administering that law with us 
—and it has been so with us from time immemorial in 
reference to the ordinary dealings of men with each 
other in all their affairs of property and personal 
rights —is to apply these principles of justice through 
the instrumentality of a learned class of men denom- 
inated your judges. They, in making that are indeed 
required, for the sake of uniformity, to consult and to 
conform to the precedents which have been established. 
That conformity to precedent however means only 
that they must be guided by prior decisions but not by 
the language which any judges, however superior, may 
have used in the opinions (for that has no legal signifi- 
cance whatever), but that they must make the same 
judgment in exactly the same cases, which superior 
courts may have laid before them; but in all other re- 
spects they are to administer justice—and that of 
course admits in every case of an appeal being made 
to fundamental principles of justice for the decision. 
That is the character of English law as has always been 
determined. Whenever there is a dispute between 
men, and a case is presented to you involving the prin- 
ciples of the common law, the first inquiry you make 
is, what is just? You make that inquiry and come to 
your conclusion. You then go tosee how far that con- 
clusion will require to be strengthened by precedents 
established, and you also look into the decisions sup- 
porting your conclusions. Your own opinions are 
formed, and when you come into court to discuss the 
case before the judges you discuss it upon the princi- 
ples of right and justice, appealing to decisions only 
forthe purpose of guidance and instruction, but not 
for the purpose of showing that you are bound by prior 
decisions, but only by such prior decisions as are 
founded onasimilar state of facts. These subordi- 
nate courts must follow; but that is not so when you 
come into the highest appellate tribunal. There they 
are not bound by prior decisions, but may modify, 
correct, disregard and overrule them, or follow them, 
according as their conclusions founded upon an inves- 
tigation of the principles of justice require. 


——____—. 


CORRESPONDENCE. 


ACCOMPLICE IN INCEST. 


Editor of the Albuny Law Journal: 

At the recent February, 1882, term of the Court of 
Sessions of Washington county, Charles A. D. Orcutt 
was convicted of the crime of incest committed with 
his daughter, Mary Orcutt. The daughter’s testimony 
was relied upon aloue for conviction, although the 
people claimed that Orcutt’s evidence corroborated 
her, and that the question of fact as to corroboration 
should be submitted to the jury, as in seduction cases. 
The prisoner moved for his discharge upon the ground 
that he could not be convicted on the testimony of an 
accomplice, and cited section 399 of the new Criminal 
Code. The question thus raised under that section was 
anew one, and here follows Judge Waite’s charge on 
that point, showing how the question was disposed of. 

“The question arises whether the daughter, within 
the eye of the law, is legally to be regarded as an ac- 
complice in the commission of the crime. The general 
definition of ‘accomplice,’ as it is found in the dic- 
tionary, has been cited by counsel. They all say that 
‘accomplice,’ in its general signification, means a per- 
son who participates in the crime; that an accomplice 
may be a principal or an accessory before or after the 
commission of the crime. It is a person who aids, 
abets or participates in the commission of some crime. 
The subject of accomplice, in a case analogous to this, 
has been recently up in the courts of Texas, and I hold 
in my hand a reference to the adjudication in the 
courts there on the subject. They have decided in 





Texas, recently, ina prosecution for incest, against a 
man for carnally knowing his step-daughter, that if 
such step-daughter ‘knowingly, voluntarily and with 
the same intent as actuated the defendant, united 
with him in the commission of the crime, she was an 
accomplice and her uncorroborated testimony would 
not support a conviction. An accomplice is a person 
who knowingly, voluntarily and with common intent 
with the principal offender unites in the commission 
of acrime.” This seems to be a correct expusition of 
the law on the subject, and you will regard it as the 
correct rule of law. Co-operation in the crime must 
be the rule. A woman who co-operates voluntarily 
with others to procure an abortion on herself is an 
accomplice; otherwise she is the victim of force, fraud 
or undue influence. The court further says in 9 Tex. 
App.: ‘‘ We find from examination of authorities that 
awoman who consented to the giving of a drug in 
order to procure an abortion, was a victim and not an 
accomplice, and did not require to be corroborated.” 
E. H. 


[We do not find any incest case in 9th Tex. Ct. 
App. Probably our correspondent refers to Free- 
man v. State, Tex. Ct. App., Nov. 19, 1881, of which 
we gave an abstract, ante, 159, and which answers 
his citation in every respect. The court there said, 
also, that ‘‘a woman who co-operates voluntarily 
with others to procure an abortion on herself, is an 
accomplice; it is otherwise when she is the victim 
of force, fraud, or undue influence.” This doctrine 
is thus laid down by Mr. Wharton (Cr. Ev., § 440), 
but he cites only People v. Josslyn, 39 Cal. 3938, 
which does not support the distinction, but only de- 
cides a question of what amounts to corroboration. 
We do not find the distinction laid down anywhere 
else. On the contrary, in Watson v. State, 9 Tex. 
Ct. App. 239, a case of abortion with the woman’s 
consent, the court said: ‘*There has been some 
contrariety of opinion and decision in the courts 
upon this subject. The rule that she does not stand 
legally in the situation of an accomplice, but should 
rather be regarded as the victim than the perpetra- 
tor of the crime, is one which commends itself to 
our sense of justice and right, and there is certainly 
nothing in our law of accomplices which should be 
held to contravene it. The doctrine that she is not 
an accomplice, in the strict legal acceptation, has 
been held in England. Rex v. Hargrave, 5 C. & P. 
170; Rex v. Boyes, 1 B. & 8. 311. This has been 
followed and adopted in New York. Dunn v. Peo- 
ple, 29 N. Y. 523. In Commonwealth v. Wood, 11 
Gray, 85, which was a case of abortion, the court 
say: ‘We think the court rightly instructed the 
jury that the woman was not, under the statute, 
technically an accomplice, for she could not have 
been indicted with him.’” And the court hold 
that not being an accomplice the woman does not 
need corroboration. To the same effect, State v. 
Hyer, 39 N. J. 598. Incest perhaps stands on a 
different footing. Our correspondent suggests the 
repeal of the section in question, and the adoption 
of the more serviceable rule which prevails in se- 
duction cases. It might be well to provide for the 


case of incest as sui generis, but we think that ac- 
complices in general should be corroborated as pro- 
vided for in this section.— Ep, Aus, Law. Jour.] 
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ASSUMPSIT WITHOUT SATISFACTION FOR TORTIOUS 
ACT. 


Editor of the Albany Law Journal: 

In your issue of 4th inst., D. inquires whether a 
judgment recovered by A. against B., in an action of 
assumpsit for the price of a horse belonging to A. which 
was wrongfully converted and sold by B., and a part 
satisfaction of such judgment obtained, is such an 
election of remedy and an affirmance of sale as to de- 
feat an action against B.’s vendee? 

All the cases which have ever been decided on a 
similar or analogous state of facts, and the reasoning 
applicable thereto, prove that A., by electing to sue in 
assumpsit, is debarred from pursuing any other remedy. 

If an owner of goods, after a tortious sale of them, 
waives the conversion and claims the proceeds after 
the sale, part of which is paid to him, he cannot after- 
ward treat the seller as a wrong-doer and maintain 
trover against him. Lythgoe v. Vernon, 5 H. & N. 180; 
29 L. J. Exch. 164. 

By electing to waive the tort the owner loses the 
right afterward to followthe property. Bank of Beloit 
v. Beale, 7 Bosw. 611; People v. Kelly,1 Abb. Pr. (N. 
8.) 482. He cannot enforce and repudiate a contract at 
the same time. 29N. Y. 375. 

Where one has made his election between two in- 
consistent remedies, his failure to secure satisfaction 
by means of the one which he adopts, forms no legal 
reason for permitting him afterward to resort to the 
other. Goss v. Mather, 2 Lans. 283. 

A creditor who has proved a claim against an estate 
in bankruptcy, as for goods sold and delivered to the 
bankrupt, cannot maintain an action of replevin for 
the goods by proof that he did not sell them to the 
bankrupt; Ormsby v. Dearborn, 116 Mass. 3586; or by 
proof that he was induced to sell them by the false and 
fraudulent representation of the bankrupt. Seavey v. 
Potter, 121 Mass. 297. See also, Bassett v. Brown, 105 
id. 551. 

The ground upon which an action of assumpsit is 
maintainable is that the defendant has received money 
which equitably belongs to the plaintiff, and by insti- 
tuting his action to recover the money he thereby 
affirms and ratifies the sale of the article. 

A very interesting question would arise if A. had 
sued B. in trover and failed to obtain satisfaction of 
his judgment, or had obtained only part satisfaction. 
Although the decisions of the courts of different States 
have not been harmonious as to whether or not a judg- 
ment in an action of trover, without satisfaction, vests 
the title to the property in the defendant, the weight 
of authority is that nothing but a satisfaction of the 
judgment will pass the title. This view is adopted in 
Atwater v. Tupper, 45 Conn. 144, following the cases 
cited in 1 Greenleaf on Evidence, § 533. The judgment 
in trover only implies a promise by the defendant to 
pay the amount, and an agreement by the plaintiff 
that upon payment of the money by the defendant the 
chattel shall be his own; and that it is contrary to 
justice and the analogies of the law to deprive a man 
of his property without satisfaction. Following the 
same line of reasoning, if A. had sued B. in trover and 
failed to obtain satisfaction of the judgment, it would 
seem that he could maintain a similar action against 
B.’s vendee. JOHN WALSH. 

New Britain, Conn 





NEW YORK COURT OF APPEALS DECISIONS. 


‘{\HE following decisions were handed down, Tuesday, 
March 21, 1882. 
Judgment reversed, new trial granted, costs to abide 
event— Neber v. Hatch; Marx v. McGlynn; Lovell v. 
Quitman; Arteaga v. Flack; Deyermand v. Chamber- 








lain; Starin v. Kelly; Paulding v. Sharkey. —-Judg- 
ment reversed, new trial granted, costs to abide event 
— McLean v. Carey. — Order affirmed without costs 
— Randall v. Carpenter. — Judgment affirmed, with 
modification, by striking out item of $1,167.77, without 
costs to either party — Croft v. Williams. —— Order of 
General Term reversed, and judgment of Circuit Court 
affirmed, with costs— Morrell v. Peck. Order of 
General Term reversed, and judgment for defendant 
ordered on the verdict, with costs— Cutting v. Dame- 
rel.——Order affirmed, with costs— ‘The New York 
Life Insurance Co. v. The Universal Life Insurance Co. ; 
In re Assignment of Radtke; Brown v. Smith; The 
People ex rel. Auburn Water-works Co. v. Hoopes. — 
Order reversed with costs, unless the defendant stipu- 
lates to strike out the item of $108 for keepers, and the 
item of $38.69 auctioneer’s commissions, in which case, 
as modified, affirmed without costs to either party— 
McKeon v. Horsfall. Motion for reargument de- 
nied — Graves v. White. Motion to put cause on 
preferred calendar denied — Hancock v. Rand. Mo- 
tion to put cause on calendar granted—Swift v. State of 
New York. 

















NOTES. 


er Kentucky Law Journal continues very interest- 

ing. The current number contains the following 
leading articles: Separate Estates in Massachusetts, by 
L. S. Dabney; Mental Unsoundness and Testamentary 
Power, by T. T. Alexander; Burden of Proof in Mali- 
cious Prosecutions, by L. P. Little.-——The March num- 
berof the Criminal Law Magazine contains a leading 
article on Departures from the Common-Law rule as to 
testimony of husband and wife. This article is very 
well written. The author not only disapproves of the 
modern tendency to give to husband and wife the privi- 
lege of testifying for one another in criminal proceed- 
ings, but of the privilege of any prisoner to testify in 
his own behalf. In making the latter argument he 
states one of the strongest reasons in favor of the 
practice, namely, its promotion of the discovery of the 
truth, which is the end and aim of all such inquiries. 
The fact is patent that the modern rule tends to con- 
vict the guilty and to absolve the innocent, and this is 
just and exactly right. We believe also that it is right 
to give to husband and wife the. privilege above men- 
tioned. ——The Federal Reporter for February 28th 
contains Judge Cox’s charge in the Guiteau case, with 
a note by Dr. Wharton and an additional note by the 
editor. We agree with the latter that the charge “is 
a masterly exposition of the law governing the case,” 
and we do not at all agree with Dr. Wharton that the 
court had the right to remove the prisoner and try the 
case in his absence. The only “authority” cited for 
this absurd proposition is Wharton on Criminal Law. 
We are glad to see Mr. Robert Desty assuming the 
editorial charge of this excellent publication. He is 
one of the most capable law editors in this country, 
and the Federal Reporter, as we have repeatedly said, 
is a very useful and indeed indispensable publication. 
— The Western Jurist has secured the services of 
Judge Thompson, of St. Louis, for its leading articles 
and for notes on novel and important decisions. The 
Jurist also announces the prompt publication, in a 
supplement, to be issued in parts, of all the opinions 
of the Federal Supreme Court, to be edited by Mr. 
Justice Miller, and to furnish not only head notes and 
full statements of facts, but copious extracts from the 
briefs of counsel. Probably Mr. Justice Miller has 
given up all hope of being able to clear the calendar of 
that court of its arrears, but one would suppose that 
his current duties would furnish all the work he would 
care to undertake. 
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CURRENT TOPICS. 





T will be seen by reference to Mr. Turner’s com- 
munication in another column, that we incor- 
rectly reported him as entertaining a high opinion 
of the proposed Civil Code, as Codes go, but a very 
low opinion of codification in general. Mr. Turner 
protests that he entertains a very low opinion of 
both, but a very high opinion of Mr. Field as a 
codifier; which may be thought a rather ambiguous 
compliment to Mr. Field. We heartily beg Mr. 
Turner’s pardon for having overrated his discern- 
ment. Mr. Turner also informs us that he does not 
know what weight the legal profession of this State 
are inclined to attribute to the opinions of this 
journal on this subject. Nor do we. But we feel 
sure that unless we can give better reasons for our 
faith than Mr. Turner gives for his want of faith, 


they will attach very little weight to them. 
Mr. Turner’s own opinion, while entitled to 


the respect due to any intelligent lawyer's 
opinion, is entitled to no more than that, so 
long as he simply occupies the position of an advo- 
cate pro or con. If on the other hand, he had be- 
come a partial convert, as we supposed he had, to 
the opposite way of thinking, his opinion would be 
more influential, as the reluctant testimony of an 
adversary in favor of his antagonist; just as Col. 
Ingersoll’s opinion on religious subjects, while at 
present of very small importance or influence, might 
become quite potent if he should embrace Christian- 
ity. We are interested in learning that Mr. Turner 
and a few others of the New York City Bar Asso- 
ciation have taken the job of ‘saving ” the pro- 
fession and the public from the Code, and that they 
are confident, but not too confident, of success. 
These self-appointed saviors should recollect that 
time and truth are long-winded, and that while they 
may obstruct, they and their successors may not be 
able to defeat. They should also reflect that there 
are a great many other lawyers in the State who are 
apt to do their own thinking, and who do not need 
metropolitan salvation nor feel grateful for being 
“saved ” from what they want. 


Prof. Dwight publishes in the New York Evening 
Post, in an article of three columns, the substance 
of his remarks before the assembly judiciary com- 
mittee in opposition to the Code. Few of his 
arguments have force, and they are only those ad- 
dressed to particular features of the proposed Code. 
Many of these particular criticisms are trifling. 
For example, Prof. Dwight still insisting that a 
nautilus is a ‘‘ship,” if a ship is ‘‘a structure fitted 
for navigation,” adds, ‘‘this includes of course a 
raft or the tiniest boat or a child’s toy.” We shall 


expect to hear the learned Professor soon telling us 
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that the culinary vessel in which the three wise men 
of Gotham went to sea was a ‘‘ship.” Again, he 
criticises the provision that ‘‘a common carrier of 
persons must provide a seat for every passenger, ex- 
cept that in a ferry-boat, omnibus, or railway car- 
riage, a passenger may be received after the seats 
are full, if he is willing,” remarking: ‘‘ In the case 
of three common carriers he can stand ‘if he is 
willing’ (gracious statutory permission), but in all 
other cases he cannot stand if he is willing!” 
Really, it seems to us that Prof. Dwight, having 
become a man, should ‘‘ put away childish things.” 


The learned Professor should not be too severe 
upon Mr. Field’s definitions, nor too confident of 
his own, for his judicial history shows that he has 
at times entertained some singular vagaries in the 
matter of definition. For example, in Churchill v. 
Onderdonk, the question was as to the meaning of 
‘‘actual possession,” in the statute authorizing pro- 
ceedings to determine claims to real property. Our 
Supreme Court, at Special and at General Term, 
held that constructive possession was ‘‘ actual pos- 
session.” Then the case came for review before the 
Commission of Appeals, of which the learned Pro- 
fessor was a member. The learned Professor, in a 
most voluminous and: exhaustive opinion, going 
back to times ‘‘before legislators sat,” and when 
the ‘‘eternal and immutable principles of justice” 
had full sway, demonstrated, to his own satisfaction 
and to that of one of his brethren, that the courts 
below were right, and that ‘‘ actual” meant con- 
structive. Two other commissioners however disa- 
greed with this, and the fifth not being able to sit 
in the case, there could be no decision. Thereupon 
counsel on motion had the cause removed to the 
Court of Appeals, and that tribunal (59 N. Y. 154), 
in an opinion of four pages, unanimously agreed 
that the courts below and the learned Professor 
were all wrong, and held that ‘‘ actual” did not 
mean constructive, and reversed the judgments. 
This experience, it would seem, ought to remind the 
learned Professor that men do not always think 
alike on these subjects, and to make him a little less 
certain that he is always right and that those who 
differ from him are always wrong in a matter of 
definition. It also illustrates the difficulty that 
must always exist in making any definition so clear 
and explicit as to satisfy a mind of such extreme 
exegetical refinement. 


But as we said above, the objections are more 
substantially to the theory of codification. All the 
faults and defects of this proposed Code could be 
amended, if necessary, but the wise men of Gotham 
will not allow it. Prof. Dwight even alleges that 
the Code of Civil Procedure has not simplified 
practice ! This he gravely declares to a generation 
many of whom have been turned out of the temple 
of justice because they had come in at the wrong 
door, or because they had put up their prayers in 
the wrong form, or because there proved to be a 
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trifling variance between their allegations and the 
facts. Prof. Dwight advances no new or convincing 
argument against the theory of codification, but he 
prefers, as the source of law, the opinions of “ great 
contemporary English lawyers, who will not be con- 
fined, as we would be, to the mere criticism of 
words, students of grammar, and sticklers for arbi- 
trary terms, but who will still be able to resort to 
the true fountains of law in the works’ of great 
authors, and to the high thoughts of their own cul- 
tivated understandings, trained not merely in intel- 
lectual exercises, but in the loftiest ethical concep- 
tions.” How does this differ from that for which 
he reproaches Mr. Field, and which he defines as 
“the work of a speculative rather than of a practi- 
cal mind; of one who works out results from the 
depths of his own consciousness rather than of one 
who desires to collect, arrange, and methodize what 
already exists and is a part of the growth of the 


people ?” 


At the same time, the learned professor uncon- 
sciously demonstrates, in his argument and in his 
judicial experience, the extreme uncertainty of the 
common law, and the consequent need of a written 
Code. One of his foremost arguments against this 
Code is that ‘‘ it represents the law as it stood twenty 
years ago,” and ‘‘great development has taken place 
both in England and in this country during that time.” 
This latter assertion is only too true; but how does 
it agree with the theory that the common law con- 
sists of ‘‘those eternal and immutable principles of 
justice which existed before legislators sat ?”— as 
Mr. Carter profoundly remarks. Professor Dwight 
has been a judge —a commissioner of appeals. As 
we elsewhere contemporaneously remarked: ‘‘ Take 
the last volume of the reports of the commission — 
57th New York —and of the 115 decisions there 
reported we find that 23, or just 20 per cent, were 
pronounced by a divided court. Of these 23, 13, 
or about 11 per cent of the whole, were decided by 
a majority of one out of five commissioners. And 
of these 13, six were reversals; so that we have the 
extraordinary spectacle, in about five per cent of 
the entire number of decisions reported in this vol- 
ume, of one commissioner reversing the decision of 
the Supreme Court of three judges. * * * The 
report contains 76 pages of dissenting opinions out 
of 632 pages in all, or about 13 percent. * * * 
One of the cases in which the commission was 
unanimous is one to which the Court of Appeals 
decided exactly the contrary,” about the same time ! 
The learned professor himself was a dissenter in six 
of the 23 cases decided by a divided court, and 
himself wrote 41 of the 76 pages of dissenting 
opinions ! Now, under such a system, we may well 
inquire, what is the law? Look at the tables of 
cases overruled, doubted and denied, in our digests. 
A few prominent and recent examples will suffice. 
In Rapelje’s New York Reference Digest, this table 
covers 197 pages, 82 of which are in fine type, 
double columns. In Gould’s Annual Digest of New 
York Reports for 1881, the table covers 31 pages, fine 





type, double columns, for just one year ! — while 
full abstracts of all the cases decided occupy only 
362 pages. In the American Reports, consisting of 
about ten per cent of all the cases decided in all our 
States during the last ten years, the tables cover 39 
pages. And so we might go on, to illustrate the 
beauties of the ‘‘ flexible” and ‘‘ elastic” system, 
But we must suspend for this week. 


In connection with our note, ante, 224, on dis- 
crimination by telephone companies, a correspond- 
ent refers us to the recent case of State v. Telephone 
Company, 36 Ohio St. 296, where the contrary doc- 
trine to that of the Connecticut court was held. 
The Ohio Statute is substantially the same as that 
of Connecticut, providing for impartial transmission 
of despatches from or for other telegraph companies, 
The American Bell Telephone Company, owner of 
the patent, licensed the Columbus Telephone Com- 
pany to use the system, but provided that all tele- 
graphic transmissions in connection with it should 
be done through the Western Union Telegraph 
Company. On the relation of the American Union 
Telegraph Company and the Baltimore and Ohio 
Railroad Company, a peremptory mandamus issued, 
commanding the Columbus Telephone Company to 
put up and maintain a telephone for the accommo- 
dation of the railroad company in connection with 
its use of telegraph facilities furnished by the 
American Union Telegraph Company. The court 
observed: ‘*The Columbus Telephone Company 
was bound to acquire from the American Bell Tele- 
phore Company such rights in its instruments and 
patent (or to provide itself by other means with all 
such facilities), as were necessary to discharge its 
duties to the public, as prescribed in the statute; 
otherwise it had no right to engage in the business 
of operating a system of telephones at all.” The 
American Bell Telephone Company ‘‘ cannot be per- 
mitted to operate a system or line of telephones in 
this State, and in the face of the statute, either di- 
rectly or through the agency of licenses, without 
impartiality; or in other words, with discrimina- 
tions against any member of the general public who 
is willing and ready to comply with the conditions 
imposed upon all other patrons or customers who 
are in like circumstances.” As to the feature of the 
patent right they observe: ‘‘The property of an 
inventor in a patented machine, like all other prop- 
erty, remains subject to the paramount claims of 
society, and the manner of its use may be controlled 
and regulated by State laws when the public wel- 
fare requires it. It appears to us a proposition too 
plain to admit of argument that where the benefi- 
cial use of patented property, or any species of 
property requires public patronage and govern- 
mental aid, as for instance the use of public ways 
and the exercise of the right of eminent domain, 
the State may impose such conditions and regula- 
tions as in the judgment of the law-making power 
are necessary to promote the public good.” This 
reasoning commends itself to our judgmennt more 
than that of the Connecticut case. 
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The President’s nomination of Judge Wallace to 
succeed Judge Blatchford will meet with general 
approval, and indeed is probably what was generally 
expected. Judge Wallace is eminently fit for the 
office, by reason of capacity, attainments, experi- 
ence, and character. 


—______. 


NOTES OF CASES. 


N Bell v. McConnell, 37 Ohio St. 396, it was held 
that a broker, acting for both parties, may re- 
cover compensation from either, where it is clearly 
shown that each had full knowledge of all the cir- 
cumstances and had assented to the double employ- 
ment. The court said: ‘‘The non-liability of the 
second employer having knowledge of the first em- 
ployment has been maintained in the following 
cases: Farnsworth v. Hemmer, 1 Allen, 494; Walker 
y. Osgood, 98 Mass. 348; Smith v. Townsend, 109 id. 
500; Rice v. Wood, 113 id, 133; S. C., 18 Am. Rep. 
459; Bollman v. Loomis, 41 Conn. 581; Hverhart v. 
Searle, 71 Penn. St. 256; Morrison v. Thompson, L. 
R., 9 Q. B. 480. But in each of these cases it is 
strongly intimated, if not distinctly announced, 
that a recovery may be had by such agent, when he 
acted with the knowledge and consent of both 
principals. In Lynch v. Fallon, 11 R. I. 311; 8. C., 
23 Am. Rep. 458, the same general doctrine is held, 
and it is said that a broker acting at once for both 
vendor and ptirchaser, assumes a double agency dis- 
approved of by law, and which, if exercised with- 
out the full knowledge and free consent of both 
parties, is not to be tolerated. The same, in Meyer 
v. Hanchett, 43 Wis. 246, wherein the question 
whether such double agency is consistent with pub- 
lic policy, though exercised with the consent of 
both parties, is left undecided, but it is decided 
that mere knowledge of such double agency, with- 


.out actual consent on the part of the principals, will 


not entitle the agent to commissions. The validity 
of such contracts of double agency, where all the 
principals were fully advised and consented to the 
double employment, was more directly before the 
courts, and affirmed in the following cases: 35 N. 
Y. Sup. Ct. 189; Rowe v. Stevens, 53 N. Y. 621; 
Alexander v. N. W. C. University, 57 Ind. 466; Jos- 
lin v. Cowee, 56 N. Y. 626; Adams Mining Co. v. 
Senter, 26 Mich. 73; Fitzsimmons v. South-western 
Ex. Co., 40 Geo. 330; Rolling Stock Co. v. Railroad, 
34 Ohio St. 450; 8. C., 32 Am. Rep. 380; Pugsley 
v. Murray, 4 E. D. Smith, 245. Raisin v. Clark, 
41 Md. 158; S. C., 20 Am. Rep. 60, holds the con- 
trary doctrine, if knowledge and consent on the 
part of the first employer is to be regarded as fully 
proved. Other cases bearing more or less directly 
on the point might be cited; but enough are given 
to show a want of harmony in the decisions; yet we 
think the decided current of authority is in favor 
of the validity of such contracts where the consent 
of both principals to such double agency is clearly 
proved.” 





In connection with our article, ante, 208, on Use 
of Family Names in Business, the following, trans- 
lated from the Vienna Juristische Blotter, will be of 
interest: ‘‘One of the most remarkable suits, in- 
teresting as well in a juristic sense, as with refer- 
ence to the importance it may have in the literary 
world, has just taken place before the Tribunal 
Civil de la Seine, in Paris. On January 23d, the 
well-known novelist, Zola, had begun to publish in 
the ‘@aulois’ a novel entitled ‘Pot-Bouille.” In 
this novel there figures a counsellor in the Paris 
Court of Appeals, to whom Zola had given the name 
of Duverdy. The bearer of this name, an attorney 
of the Paris Court of Appeals, objected at once to 
the misuse of his name, and as his objections re- 
mained fruitless, he sued the publisher of the ‘ Gauw- 
lois’ and the author of the novel, in said court, in- 
sisting that his name should be taken out of the 
novel. His cause was conducted by Rousse, a mem- 
ber of the academy, while the defendants were rep- 
resented by Davrillé des Essarts. The arguments 
of counsel deserve to be communicated to our read- 
ers, at least in the outlines. Plaintiff's counsel 
spoke first of the pompous manner in which the 
novel had been advertised before it appeared, and 
remarked that his client did not know tie author, 
had never had any connection with him, nor ever 
pleaded against him, which sometimes draws enmity 
upon a lawyer, nor for him, which sometimes pro- 
duces ingratitude; that therefore the insertion of 
his client’s name in the novel was without any ex- 
ternal cause. Even if he would assume that the 
introduction of this name had occurred by mere ac- 
cident, still it was a peculiar accident that Duverdy 
should be made a counsellor in the Court of Ap- 
peals, while he was an attorney in the Court of 
Appeals; that his residence should be placed in the 
Rue de Choiseul, while in fact he resided only a 
few steps from there, Place Boildieu; that a name 
should be chosen at all, which does not belong to 
any obscure individual, but to an eminent lawyer 
and writer (Duverdy is editor of the Gazette des 
Tribunaux). Rousse then painted with a few pow- 
erful strokes the literary tendency of Zola, illus- 
trating the same by some quotations from his latest 
novel, and expressed the opinion that from these it 
might be gathered in what manner his client and 
his family would be made to appear as taking part 
in the action, especially as in one of the announce- 
ments of the novel its purpose to show up the rot- 
ten bourgeoisie was most sharply accented. His 
client could not like to figure in such company; it 
was his right to demand the elimination of his 
name; the right in a name had been acknowledged 
without doubt in the sphere of pecuniary (material) 
interest; the name of a manufacturer, a merchant, 
an artist is protected against improper (illegal) com- 
petition or unjustified appropriation; but the same 
rule must obtain also in the sphere of ideal interests, 
and counsel cited authorities to sustain him. The 
family name must be deemed a property, and each 
one had a right to defend it against unjustified 
usurpation, whatever its object or pretense might 








244 THE ALBANY LAW JOURNAL. 

















be. Before the argument of this case many news- 
papers had declared that it was impossible to go 
back to the fictitious Greek and Roman names of 
the old novels and dramas; that the modern novel 
required modern names taken from life. The 
speaker thought that this limitation which the old 
authors had imposed upon themsélves, with refer- 
ence to the names of their characters, hnd not 
kept. the classics from creating immortal types; 
nevertheless, he did not want to go too far in this 
regard; if the taste of the reading public had 
changed, he would not deny the author the right to 
follow this taste; and if a happily invented name 
could secure the success of a work, he would not 
interfere with that. But Zola had gone further; he 
had not chosen a name in common use; he had pre- 
tended to take the names of his characters from 
among those who were really following the vocation 
described; in a letter to the ‘ Gaulois’ he had form- 
ally asserted a right of an author to that practice. 
Against this, the speaker remarked that there was 
no such right in an author; that his client’s name 
was rare as well in Paris as in the province; that in 
Paris there was no other family bearing it. It was 
of far less moment for the author of ‘ Pot-Bouille’ 
to be limited, as plaintiff demanded, than for the 
sanctity of the family name to be dragged in the 
mire. The defendant’s counsel confined himself 
mainly to show that his client had not known the 
plaintiff, although this was pretty difficult in the 
face of Zola’s letter to the ‘ Gaulois.’ He pointed 
to the difficulty to find proper names for characters 
in novels, as even the bearer of a very common 
name might feel offended, and as on the other hand 
the name often characterized the character. Balzac 
had given extraordinary pains to the invention of 
names, and at one time had studied the shop-signs 
in Paris for five hours to find a fit name. Defend- 
ant’s counsel admitted that the family name was to 
be deemed a property; but the matter at issue here 
was not that a living person had arrogated to him- 
self the name of another, but that another’s name 
was used for a figure of fancy, and this right must 
be preserved to an author. An assistant procura- 
teur of the Republic also argued the case very earn- 
estly on the plaintiff's side. The court took the 
case under advisement for a week, and the judg- 
ment then published was in favor of the plaintiff. 
The defendants were ordered to take the name of 
Duverdy out of the novel, not confining themselves 
to a mere change in spelling, and for every day they 
failed to carry out the judgment, they were to pay 
one hundred francs. The opinion refers particularly 
to the avowed purpose of the novel to show up the 
corruption and decay of the bourgeoisie; it holds 
that the family name is a property, and that each 
person has a right to defend against an attack upon 
this property within the bounds of his interests; 
that Duverdy therefore had a right to consider the 
giving of his family name to the character in ques- 
tion as an injury to his interests, and therefore 
might forbid the use of this name; that his right 
was so much more established, as Zola in his letters 











expressly pretends to take the names of his persons 


from the professions in which they live to enhance 
the reality of his descriptions; that it was immate- 
rial whether Zola knew the plaintiff or even of his 
existence, as the reader might certainly infer an 
identity of persons of Duverdy, an attorney of the 
Court of Appeals, and Duverdy, a counsellor of 
the Court of Appeals; that therefore the plaintiff 
had a right to insist upon an elimination of his name 
from the novel. J. KOPELKE. 


In the diary of Henry Crabbe Robinson, the 
English barrister, he says: ‘‘Dear Charles Lamb 
once wrote to me, inquiring whether he had not a 
right of action against a certain C. L. for sending 
very stupid articles to the Monthly Magazine, signed 
C. L., because they were injurious to C, Lamb’s lit- 
erary reputation. I was forced to opine that accord- 
ing to the English law a fool does not by being a 
fool lose a right to the use of his own name, how- 
ever obnoxious that use may be to a wise man hay- 
ing the same, and that this applies to initials.” 
Perhaps if the initials had not been the writer's 
own, there would have been ground for interference 
in a French court. — Ep. 


——_9—___—— 


RECENT HUMOROUS CASES. 





GROUP of rather novel and amusing cases 
come to us in our recent English exchanges. 
In Mella v. Baston, Birmingham County Court, it 
was held negligent for the owner of a horse, known 
to him to be afraid of street organs, to drive it in 
the vicinity of such an instrument, whereby the 
horse became frightened and ran over and smashed 
the organ and the organist. The court awarded 
the musician £25 damages. This seems a rude ex- 
ercise of law. It would be better to suppress the 
nuisance of street organs than thus to rebuke and 
circumscribe the usefulness of an animal exhibiting 
such a correct ear for music. 

In Kelly v. Bates, Queen’s Bench Division, at nisi 
prius, the plaintiff had accepted an invitation, from 
a man whom he had long known as generally drunk, 
‘and when drunk often like a madman,” to drive 
for pleasure ‘‘ with a two-wheeled cart drawn by a 
pony of fourteen hands” (although what the pony’s 
size has to do with it we do not see), and contain. 
ing the defendant, his wife, and a boy of fifteen. 
All hands, except the wife, first took some ale, and 
the wife warned the plaintiff that the defendant 
was very drunk, and that the plaintiff would get 
his neck broken, but the plaintiff courageously re- 
plied, ‘ Devil a fear, old Sam won’t hurt me.” The 
defendant was already so unsteady in his seat that 
the boy put a strap around him to fasten him in. 
When they arrived at the Fox under the Hill tavern, 
the plaintiff and the defendant each had two pen- 
nyworth of whisky. On resuming the drive the 
result of this mixing of drinks and this Fox hunt 
was a general smash-up and an injury to the defend- 
ant’s body. He sued the defendant for damages, 
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but it was held that he was guilty°of such contrib- 
utory negligence as defeated any recovery. 

There never was a man so adroit in procuring 
gratuitous advertising as our eminent countryman, 
Mr. Barnum, the showman. He has recently made 
a contract with the managers of the London Zoolog- 
ical Society, to buy from them a superannuated and 
particularly cross elephant, the largest in the world, 
Jumbo by name. Upon this he has induced cer- 
tain Americans, resident in London, to write letters 
tothe Times and other newspapers, purporting to 
yoice an indignant British sentiment against the re- 
moval and expatriation of this charm of London 
society. At least, such is the way in which we ac- 
count for the singular interest publicly manifested 
in Jumbo’s proposed sea-voyage. But even this 
does not exhaust Mr. Barnum’s resources. He has 
now set somebody to raise the point that the ‘‘ Zoo” 
has no power to sell Jumbo, because the charter 
gives no express power to sell its animals; and Mr. 
Justice Chitty has been judicially called upon to 
dispel this delusion. It now having been author- 
itatively settled that Jumbo is not a ward of court, 
and that the society has an implied power to sell 
dangerous or expensive animals, Jumbo is at liberty 
to depart unless Mr. Barnum chooses to invent some 
more equally fallacious obstacles. This Jumbo per- 
formance was the occasion of a great deal of wit in 
the court, characterized by elephantine heaviness 
rather than by elephantine sagacity. 

It has been said that the manners of an epoch 
may be studied in its lawsuits. So the prevailing 
mania for china and bric-a-brae is attested by a re- 
cent suit in England concerning china. We have 
not learned what the precise object of the suit was, 
but the trial gave Mr. Justice Denman an oppor- 
tunity to disclaim any personal interest in such 
questions for himself. According to the Law Times, 
he said ‘‘the case was one of- importance to the par- 
ties concerned; but he had misgivings as to his 
power of placing this importance adequately before 
the jury, for he could scarcely bring himself to care 
sufficiently for the subject-matter of the action. 
They would not however aliow any feelings of ad- 
miration for the work of art or of contempt for 
persons who spent such large sums on objects so ap- 
parently trifling to interfere with their better judg- 
ment.” It is evident that the learned justice is not 
a follower of Mr. Oscar Wilde. It seems from re- 
cent indications that the English bench are more 
disposed to ‘‘science” than to art, for they seem 
inclined to look with some degree of allowance on 
prize-fighting. See ante, 22. 

A very singular case of definition has been de- 
cided by Sir R. Phillimore, in The R. S. Alston. 
The Law Times says, the by-laws of the River Tees 
Conservancy provide ‘‘that no steamship shall at 
any time be navigated in any part of the Tees at a 
higher rate of speed than six miles per hour. Now 
in the Tees, according to the evidence produced in 
the case, the tide sometimes runs at the rate of four 
miles an hour, and a question arose as to whether 
the rule was to be construed to mean six miles per 





hour through the water or six miles per hour over 
the ground. It is obvious that if the former inter- 
pretation is correct, a vessel meeting a tide running 
at the rate of four miles per hour would only be 
able to proceed at the slow rate of two miles per 
hour over the ground, while another vessel proceed- 
ing in an opposite direction would be able to pro- 
ceed at the great speed of ten miles an hour over 
the ground, working her engines so as to carry her 
at the rate of six miles per hour through the water, 
and being carried four by the tide. On the other 
side, if the meaning of the rule is six miles over the 
ground it imposes on masters of vessels the duty of 
watching very carefully the force of the tide and 
of increasing or diminishing the speed of their ves- 
sels as the force of the tide diminishes or increases. 
This would seem to be a safer method than one 
allowing a vessel under certain circumstances to 
proceed in a narrow river at a speed of ten miles an 
hour; but this was not the view which commended 
itself to Sir R. Phillimore. ‘I think,’ he said, ‘I 
must put the natural construction upon the words 
of this rule. * * * That which the framers of 
the rule had in their minds was, I think, that ves- 
sels should not be navigated so that their maximum 
speed should exceed six miles an hour with reference 
to other vessels navigating in the same fluid. The 
rule cannot mean that vessels have to decrease their 
speed as the tide increases, and I am therefore led 
to the conclusion that the framers of the clause 
contemplated going through the water and not over 
the ground.’ What then would be the learned 
judge’s interpretation of the by-law immediately 
following, which enacts, that when there is a fog, 
no steamship shall be navigated at a higher rate of 
speed than three miles per hour? Surely the method 
of interpretation must be the same in this rule; as- 
suming this, the obvious result is, that when the 
tide is running at the rate of four miles per hour 
one steamship is prevented from making any pro- 
gress at all against it, while another with it may 
proceed at the rate of seven miles an hour without 
violating the rule.” We recommend this case to 
Messrs. Carter, Dwight, Turner and Matthews, as 
an excellent proof that codification is impractica- 
ble! Of course, it would be possible to provide in 
terms for the momentum afforded by the tide, but 
this is not the way in which Codes and statutes are 
made, and this is where construction comes in. 
Apropros of the suit against M. Zola, reported in 
our notes of cases this week, we note another case 
illustrating the vivacious and sensitive character of 
our French compatriots. M. Alexandre Dumas is 
not merely fond of pictures, but is given to selling 
them at a profit, and the temporary possession by 
such a connoisseur is certain to enhance their value. 
Sometime since he bought a picture from M. Jac- 
quet, an artist. The artist says he let him have it 
very cheap because they were friends, but M. Du- 
mas says he did not want the picture, but bought 
it solely to help the artist. But pretty soon M. Du- 
mas sold the picture, at a profit, it is said, of 10,000f. 
Thereupon M. Jacquet, being wroth, painted another 
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similar picture, entitled ‘‘Le Marchand Juif de 
Bagdad,” in which the features of M. Dumas were 
distinctly recognizable. The artist is said also to 
have stated that it was designed to portray M. Du- 
mas, fearing, probably, that his satire might be lost 
on some. The picture was exposed at the Water 
Color Exhibition, M. Jacquet being a member of 
the society, and insisting on having the picture 
hung. Thereupon M. Lipman, M. Dumus’ son-in- 
law, waxed wroth, and visiting the exhibition, 
jobbed his cane thrice through the offending pic- 
ture. For every job of the cane there is a lawsuit. 
M. Dumas has sued M. Jacquet or the Water Color 
Society for libel or something of that sort. He has 
also procured an order for the temporary removal 
of the picture from the exhibition. And M. Jac- 
quet has sued M. Lipman in trespass quare picturam 
Jregit, or something of that sort, for spoiling his 
picture. M. Lipman is himself an Israelite, and 
although perhaps without guile, can hardly be said 
to be without bile. Under all the circumstances it 
would scarcely answer to have these questions go to 
the jury. If M. Jacquet had painted the likeness 
with ass’ ears, as Mezzara did (2 City Hall Ree. 113), 
there would have been more excuse for M. Lipman’s 
violence. 
ae eee 
LIABILITY FOR WORK ON BUILDING 
BURNED WHILE UNFINISHED. 


WISCONSIN SUPREME COURT, NOVEMBER 3, 1881. 


, Cook v. McCaBe.* 

When there was not an absolute and indivisible contract to 
build a complete house for a specified sum, but only a con- 
tract to do a part of the work and furnish a part of the 
materials, the remainder to be otherwise provided for, 
from time to time, by the land-owner (although the price 
was a fixed aggregate sum, and no payment was to be 
made until after the house was completed), and the part 
built was destroyed by fire before completion of the whole, 
and was not restored by the land-owner, hel, that the 
contractor might recover for work and materials actually 
done and furnished by him, especially where the land- 
owner had treated the house as his own by procuring in- 
surance thereon and receiving the insurance money. 

The measure of the contractor's damages in such a case is 
prima facie a pro rata share of the contract price. 


CTION for work and labor done and materials fur- 
nished by plaintiffs, a firm of builders, in the 
erection of a dwelling-house for defendant, under a 
written contract. By this contract plaintiffs were to 
build the house, to do all the mason work thereon and 
such building work as defendant was not to do, and to 
furnish such material as defendant was not to furnish. 
Defendant was to furnish some of the material for the 
mason work and to haul certain of that furnished by 
plaintiffs. They were not to do any of the carpenter 
or joiner work or any of the painting or glazing. They 
were to have the entire work done by them completed 
by October 1, 1878, and were to receive their pay, which 
was to be $580, after the completion of the work. The 
contract stipulated for $250 damages in case either 
»~arty failed to comply therewith. The complaint 
alleged that by reason of a neglect on the part of de- 
fendant to do his portion of the work, plaintiffs were 
hindered, but that they had nearly completed the work 
they were to do on the 19th of October, 1878; that on 
the 20th of October, without fault on their part, the 


* Appearing in 53 Wisconsin Reports. 








building was destroyed by fire. They asked to recover 
for the value of the work and materials they had fur- 
nished. The answer, among other things, denied per- 
formance of the contract. Judgment was given for 
plaintiffs, from which defendant appealed. 


Finch & Barber, for appellant. 
Weisbrod & Harshaw, for respondent. 


Cassopay, J. Neither party offered to furnish ma- 
terials, and rebuild and restore the portions of the 
building destroyed by the fire. On the contrary each 
insisted on the other suffering the loss. A large num- 
ber of cases are cited in support of the proposition that 
in case of an entire and indivisible contract for the 
building of a house for a specified sum, to be paid on its 
completion, and where the edifice is destroyed by fire 
during the progress of the work, the builder must bear 
the loss and be at the expense of revairing the dama- 
ges. The principle underlying the proposition con- 
tended for, to a certain extent, is undoubtedly correct. 

In Brecknock Co. v. Pritchard, 6 Durnf. & East, 750, 
the bridge which the contractor agreed to build was 
broken down by an extraordinary flood, and Kenyon, 
C. J., said: “If the defendants had chosen to except 
any loss of any kind it should have been introduced 
into the contract by way of exception.” 

So it was held on the authority of Lord Chief Justice 
Hale, that ‘‘the lessee of a house, who covenants gen- 
erally to repair, is bound to rebuild it if it be burned 
by an accidental fire.’ Bullock v. Dommitt, id. 650. 
See Walton v. Waterhouse, 2Saund. 420; 8. C.,3 Keble, 
40; 2 Williams’ Notes to Saunders’ R. 826; McKenzieg 
v. McLeod, 10 Bing. 385; Phillips v. Stevens, 16 Mass. 
238; Dermott v. Jones, 2 Wall. 1; Kramer v. Cook, 7 
Gray, 550. 

So it has been held that ‘‘ where a contract is made 
to build and complete a building and find materials for 
acertain entire price, payable in installments as the 
work progresses, the contract is entire; and if the 
building, either by fault of the builder or by inevita- 
ble accident, is destroyed before completion, the owner 
may recover back the installments he has paid.” 
School Trustees of Trenton v. Bennett, 27 N. J. L. 518. 

So it has been held that non-performance by a 
builder, under such entire contract, was not excused 
by the destruction of the building by lightning. School 
District v. Dauchy, 25 Conn. 530. 

So “where a person contracted to build a house on 
the land of another, and the house was, before its 
completion, destroyed by fire without his fault, it was 
held that he was not thereby discharged from his obli- 
gation to fulfill his contract.’’ Adams v. Nichols, 19 
Pick. 275. 

Such cases are distinguishable from one where the 
contractor agrees to repair another’s house already 
built, and it burns before completion of the repairs. 
Lord v. Wheeler, 1 Gray, 282; Wells v. Calnan, 107 
Mass. 517. But the case at bar is not one of an entire 
contract to complete an entire building. It is more 
like Brumby v. Smith, 3 Ala. 125, in which it was held 
that ‘‘where a workman agrees to complete the car- 
penter’s work on a house and to receive a certain sum 
on the completion of the work, his employer furnish- 
ing the materials, and the house and materials were 
destroyed by fire, without the fault of the workman, 
the house being in the possession of the employer, the 
workman could not recover a pro rata compensation 
for the work actually done.” 

The opinion in that case is based upon Cutter v. 
Powell, 6 Duruf. & East, 320, and Menetone v. A thavwes, 
8 Burrows, 1592. In Cutter v. Powell the sailor was to 
be paid the sum named, “provided he proceed, con- 
tinue and do his duty on board for the voyage;”’ and 
that case, in the language of Allen, J., in Wolfe v. 
Howes, 20 N. Y. 200, “is distinguishable in this: that 
by the peculiar wording of the contract it was con- 
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verted into a wagering agreement, by which the party, 
jn consideration of an unusually high rate of wages, 
undertook to insure his own life, and to render at all 
hazards his personal services during the voyage, before 
the completion of which he died.”’ 

Lord Kenyon, in deciding Cutter v. Powell, refers to 
the peculiar terms of the contract, and says “it wasa 
kind of insurance.’’ Page 324. See Taylor v. Laird, 
5 L. J. Ex. 329. In the other case referred to—Menetone 
y. Athawes — the shipwright took the ship into hisown 
dock for repairs, the owner agreeing to pay a sum 
named for the use of the dock, and also for the re- 
pairs; and it was held that ‘the value of repairs may 
be recovered though the ship be burnt in dock.” 

In Niblo v. Binsse, 3 Abb. N. Y. App. Dec. 375; S. 
C., 1 Keyes, 476, it was held that ‘‘if the owner of a 
building contracts for labor upon it, he is under an im- 
plied obligation to have the building ready and ina 
condition to receive the labor contracted for; and if, 
before the work is completed, the building is destroyed 
by fire, without the fault of the contractor, the owner 
is in default, and the contractor can recover for all that 
was done up to the time of the fire.’’ In that case, as 
well as this, the time of performance had been ex- 
tended by the mutual assent of the parties to the con- 
tract. Schwartz v. Saunders, 46 Ill. 18, was a case 
where ‘‘the plaintiff entered into a contract with the 
defendant to do the carpenter work and furnish the 
materials therefor upon a brick building; the mason 
work was to be done by another and independent con- 
tractor. After the brick work was nearly completed 
and a part of the carpenter work done, the brick walls 
were blown down. Held that the loss as to the car- 
penter work fell upon the defendant.’’ The court 
properly distinguished the case from some of the cases 
cited above, on the ground that ‘the plaintiff had not 
undertaken to erect and finish this building and de- 
liver it.” 

In Rawson v. Clark, 70 Ill. 656, the contractors agreed 
to mauufacture and put into a building, then in pro- 
cess of coustruction, certain iron work, but were pre- 
vented from completing their contract by the building 
being destroyed by fire without their fault, and the 
court held they could recover pro tanto, and without 
performing the balance of their contract. 

Hollis v. Chapman, 36 Tex. 1, was a case where the 
plaintiff, a carpenter, undertook to furnish materials 
and do the wood work necessary to finish the defend- 
ant’s brick building, and to turn over the building com- 
plete by a given day, for a specified gross sum. When 
the plaintiff had nearly completed the work the build- 
ing was destroyed by fire, without his fault, and the 
court held that the plaintiff was entitled to recover for 
the materials furnished and work done by him. Stress 
was there laid upon the fact that the contract was con- 
ditional—that is, dependent upon the execution of 
another contract —and hence is was held to be appor- 
tionable, and the contractor entitled toa pro rata pay 
for his work. 

Taylor v. Caldwell, 3 Best & Smith, 826, was a case of 
destruction by fire of a music hall engaged for con- 
certs, and it was held that both parties were thereby 
excused from performance, because the general rule 
requiring absolute performance “is only applicable 
when the contract is positive and absolute, and not 
subject to any condition, either express or implied.” 
It was there also held that ‘‘ where, from the nature of 
the contract, it appears that the parties must from the 
beginning have known that it could not be fulfilled, 
unless, when thetime for the fulfillment of the con- 
tract arrived, some particular specified thing continued 
to exist, so that when entering into the contract they 
must have contemplated such continuing existence as 
the foundation of what was to be done, there, in the 


thing shall exist, the contract is not to be construed as 
a positive contract, but as subject to an implied condi- 
tion that the parties shall be excused in case, before 
breach, performance becomes impossible from the 
perishing of the thing without the default of the con- 
tractor.” 

In the case at bar, as stated, Cook, Brown & Co. were 
not to do any of the carpenter work, joiner work, 
painting or glazing, and only to perform so much of 
the stone, brick and mason work, and furnish so much 
of the materials therefor, as was not to be furnished 
and performed by McCabe, who expressly agreed to 
furnish upon the ground all the sand and stone and 
twenty-four barrels of lime, and to haul all the brick, 
and to furnish all good suitable materials. It is evi- 
dent from the contract that the materials for the 
mason work and the labor thereon were to be fur- 
nished and performed by Cook, Brown & Co. and Me- 
Cabe, acting in conjunction with each other. The 
completion of the mason work, which was thus to 
result from their joint action, must necessarily have 
been dependent more or less upon the performance of 
the painting, glazing, carpenter and joiner work, with 
each and all of the persons doing the several kinds of 
work occupying the building, or portions of it, at the 
same time. With much of the material and the land 
belonging to McCabe, and the materials furnished by 
Cook, Brown & Co., together with the value of their 
labor thereon, becoming a part of the realty as fast as 
the same became attached to the soil, it would seem 
that no injustice can be done and no legal principle 
violated by treating the structure, as far as completed, 
the property of McCabe, especially as he so treated it 
himself, and got it insured for his own benefit, and 
when burned received the insurance therefor. 

The facts stated clearly distinguish the case from 
Jackson v. Clevelund, 15 Wis. 107, and all the other 
cases cited by the counsel for the appellant, unless it 
is Brumby v. Smith, 3 Ala. 123, and that, in our judg- 
ment, is not sustained by principle or authority, and 
should therefore be disapproved. Upon principle as 
well as the authorities cited, we are induced to hold 
that—(1) Where there is a positive contract to doa 
thing, not in itself unlawful, the contractor must per- 
form it or pay damages for not doing it, although in 
consequence of unforeseen accidents the performance 
of his contract has become unexpectedly burdensome 
or even impossible. (2) But this rule is only applicable 
when the contract is positive and absolute, and not 
subject to any condition, either express or implied. 
(3) Where from the nature of the contract it appears 
that the parties must, from the beginning, have known 
that it could not be fulfilled, unless, when the time for 
the fulfillment of the contract arrived, some particular 
specified thing continued to exist, so that when enter- 
ing into the contract, they must have contemplated 
such continuing existence as the foundation of what 
was to be done; then, in the absence of any express or 
implied warranty that the thing shall exist, the con- 
tract is not to be construed as a positive contract, but 
as subject to an implied condition that the parties 
shall be excused in case, before breach, performance 
becomes impossible from the perishing of the thing 
without default of the contractor. (4) Where, as here, 
one having nothing to do with the painting, glazing, 
carpenter or joiner work, contracts to furnish mate- 
rials for the mason work of a building and perform 
the labor thereon, except that the owner, for whom the 
same was to be constructed was to furnish upon the 
ground all the sand, stone, anda certain quantity of 
lime, and haul all the brick, and the building not being 
in the exclusive possession of such contractor, just 
before completion is destroyed by fire, without the 
fault of the contractor, the loss must fall upon the 
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the time for his benefit; and such owner cannot re- 
quire the completion of the balance of the building 
without restoring the parts which were so destroyed. 

With our construction of the contract the defendant 
was entitled to sixty days within which to make pay- 
ment of the balance of the contract price, without 
interest; but if he delayed payment for six months, 
then he agreed to pay seven per cent, aud if one year, 
then ten per cent. These provisions for interest and 
an increase of interest were in our opinion merely to 
stimulate the defendant to pay promptly at the end of 
sixty days, or at the most within six months, and not 
for the purpose of giving an absolute credit of one 
year. The measure of damages in such a case is prima 
facie the pro rata share on the contract price. Trow- 
bridge v. Barrett, 30 Wis. 661; Danley v. Williams, 16 
id. 581. 

We are inclined to think that counsel for the appel- 
lant is right in contending that this was not a proper 
case for a forced reference; but with our view of the 
law the court would have been authorized, upon the 
undisputed evidence, to have directed a verdict for 
the plaintiffs; and as the amount, under such evidence, 
could not have been less than the amount found by the 
referee, the defendant has in no way been injured and 
therefore upon a well-established principle we should 
not disturb the judgment. 

The judgment of the Circuit Court is affirmed. 


——_>—___—__ 


SPLITTING CAUSE OF ACTION. 


ILLINOIS SUPREME COURT, JANUARY 16, 1882. 


DULANEY V. PAYNE. 

A party cannot divide an entire demand or cause of action, 
and maintain several suits for its recovery; and a recovery 
for a part of an entire demand will bar an action for the 
remainder, if due at the time the first action was com- 
menced. But in case a note is given, payable twelve months 
from date, with interest, payable semi-annually, the inter- 
est and principal are separate demands, and a judgment 
for the interest will not bar a subsequent suit for the prin- 
cipal, although the principal was due when the suit for the 
interest was brought. 


_— on a promissory note. The opinion states 
the case. The judgment below was for defendant, 
and plaintiff appealed. 
Golden & Wilkin, for appellant. 
James A. Eads and O. B. Ficklin, for appellees. 


Crare, C.J. This wasan action of assumpsit brought 
by Robert L. Dulaney against Alex. M. Paine, Ed. 
Harlan, Wm. T. Martin, Lyman Booth and Darius 
Lagore, on a promissory note executed by the defend- 
ants, which read as follows: 

** $4,262.55. 

“Twelve months after date we, or either of us, prom- 
ise to pay R. L. Dulaney, or order, the sum of $4,262.55, 
with ten per cent interest from date, interest payable 
semi-annually, for value received this 5th day of April, 
1877.”’ 

The defendants interposed a plea of former recovery, 
and the only question presented by the record is, 
whether the judgment read in evidence on the trial of 
this issue constitutes a bar to a recovery on the note. 
If it does, the decision of the Appellate Court affirming 
the judgment of the Circuit Court was right and will 
have to be affirmed. If it does not constitute a bar, 
then the judgment of the Appellate Court will have to 
be reversed. It appears from the evidence that all of 


the parties to the note, except Martin, on the 3d day 
of April, 1879, in due form executed a power of attor- 
ney, authorizing and empowering Thos. J. Golden to 
confess a judgment at the next term of the Clark 





County Circuit Court, in favor of Dulaney, for the 
amount of the interest due upon the promissory note, 
Martin having refused to join in the power of attorney, 
he was brought into court by summons, and a declara. 
tion having been filed at the April term, 1879, of the 
court, judgment by default was rendered against Mar. 
tin, and by confession against the other parties to the 
note for the sum of $869.50 and costs. There is a slight 
discrepancy between the judgment and amount of in- 
terest due on the note at the time the judgment was 
rendered, but from the evidence introduced it is appar- 
ent that the judgment was for no part of the principal 
debt, but merely for the interest then due upon the 
note, and whether the judgment was a little more or 
less than the real amount of interest, cannot have any 
material bearing on the case. 

The law is well settled that a party canuot divide an 
entire demand or cause of action and maintain several 
suits for its recovery; it is also clear that a recovery 
for a part of an entire demand will bar an action for 
the remainder, if due at the time the first action was 
commenced. Nickerson v. Rockwell, 90 Til. 460, and 
cases there cited. The question then arises whether 
the principal of the note and the interest accruing 
thereon semi-annually is, within the meaning of the 
law, an entire demand. If it was, the plaintiff was 
bound, when he brought the suit for the interest, to 
include the principal sum due on the note in the action, 
If it was not, then he had the right to sue for and re- 
cover the interest, and afterwards recover a judgment 
for the principal. As is said in Philips v. Berick, 16 
Johns. 136: ‘It is in the election of the plaintiff, if he 
has distinct causes of action, to sue upon all or any 
of them when he pleases; and he has the further elec- 
tion to unite in one suit, under certain restrictions not 
now necessary to be stated, several causes of action; 
but the defendant cannot compel him to do this.” 

What constitutes an entire or single demand is often 
a question of much difficulty, and the decisions of dif- 
ferent courts are not in harmony on the question. 
Where a note is given, payable in two or more years, 
with interest annually at a specified rate per cent, the 
holder of the note may, at the end of the year, sue and 
recover the interest. Walker v. Kimble, 22 Ill. 537; 
Goodman v. Goodman, 65 id. 497. The principle, doubt- 
less, which led to this doctrine was that the promise to 
pay interest, although connected in the same contract 
with a promise to pay the principal debt, constituted a 
separate and distinct cause of action. If this be so, it 
would seem to follow that a note like the one in ques- 
tion contains two contracts—one to pay the principal 
and the other the interest —although each originally 
grew out of one and the same transaction. In the dis- 
cussion of this question, Freeman on Judgments, § 238, 
says a note payable in one year, with interest payable 
semi-annually, comprises two distinct contracts, one to 
pay the principal sum, and the other to pay the inter- 
est. A judgment after the principal is due in an action 
for interest does not merge both contracts. If the 
author is correct in his position, the judgment recov- 
ered for the interest in this case would be no bar to 
this action brought to recover the principal. In sup- 
port of the text the author cites, in a note, two cases: 
Andover Sav. Bank v. Adams, 1 Allen, 28; Sparhawk v, 
Willis, 6 Gray, 163, which fully sustain the doctrine 
announced. In the case of Sparhuwk v. Willis, the 
question was whether a judgment for one year’s inter- 
est on a note for $4,000, payable in one year, with 
interest annually, was a bar to a recovery of the princi- 
pal, and the court held that it was not. In deciding 
the case the court said: The contract thus assumes a 
very simple form: I promise to pay the debt in one 
year, but if I do not, I will pay the interest at that 
time, and so at the end of each and every year until the 
debt is paid. Being a promise to pay the debt at one 
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time and contingently to pay the interest at another 
or some Other times, it must be construed as containing 
distinct promises, giving several causes of action; and 
these being several in their origin, no subsequent event 
can make them one and eutire. 

The case of Andover Sav. Bank v. Adams, is to the 
same effect. It is there said: The promise to pay the 
debt at one time, and the interest at another are sev- 
eral, and afford several and distinct causes of action. 
These two cases are decidedly in point, the question 
presented and decided being the same as is involved in 
the case under consideration. In 2 Pars. on Cont., 
p. 636, a contrary doctrine is announced. The 
author says: One holding a note on which interest 
is payable annually or semi-annually, may sue for each 
installment of interest as it becomes payable, although 
the note is not yet due. But after the principal be- 
comes due the unpaid installments of interest become 
merged in the principal, and must therefore be sued 
for with the principal, if at all. In support of the rule 
announced, the author in the note cited Howe v. Brad- 
ley, 19 Me. 31. In the case cited it was held that 
annual interest cannot be recovered by a separate ac- 
tion after the principal has become due. This decision 
was made by a divided court, and although it may sus- 
tain the rule laid down by Parsons, we are not inclined 
to follow it, believing, as we do, that the rule estab- 
lished by the courts in Massachusetts is the better doc- 
trine, and more calculated to further the ends of jus- 
tice. If an action may be maintained to recover annual 
interest before the principal sum becomes due, as this 
court has, in a number of cases, held it may, no good 
reason is perceived which will preclude a recovery of 
the interest after the maturity of the principal debt as 
well as before. 

Secor v. Sturges, 16 N. Y. 548, has been cited as an 
authority bearing on the question. It is there said: 
The true distinction between demands or rights of ac- 
tion which are single and entire, and those which are 
several and distinct is, that the former arise out of one 
and the same act or contract, and the latter out of dif- 
ferent acts or contracts. While we fully recognize the 
ability and learning of the court which declared the 
doctrine in the case cited, we cannot sanction the rule 
declared. Several promissory notes may, and often do 
grow out of one and the same transaction, and yet 
they do not constitute an entire demand; on the con- 
trary, the holder may maintain separate actions for the 
recovery of each. For instance, A. may loan B. $6,000, 
and as evidence of the debt, take three promissory 
notes of $2,000 each. Now, while the notes all grew 
out of one transaction and one contract, they are sev- 
eral, and a separate action may be brought upon each 
one of them. The fact therefore that the two agree- 
ments in the note in question, one to pay the interest 
at a specified time, and the other to pay the principal, 
grew out of one and the same contract, does not estab- 
lish that the demand is single and entire. 

Several decisions of this court have been cited by ap- 
pellees as authority to sustain their position. Uponan 
examination however we do not find any of them in 
point. In the most of the cases cited the question be- 
fore the court involved a construction of section 49, 
chap. 79, Rev. Stat. 1874, which requires all demands 
which do not exceed $200, to be consolidated in actions 
before a justice of the peace. What may have been said 
in such cases can have no bearing here. The note upon 
which this action was brought provided that the inter- 
est should be paid semi-annually, while the principal 
debt became due in one year from the date thereof. It 
is but reasonable to presume, from the nature of the 
transaction, that it was contemplated by the parties, 
although the note was by its term due in one year, that 
it should run fora longer term, but that the interest 
should be paid every sixmonths. Under such circum- 





stances, it would be manifestly unjust to hold that a 
judgment for the interest after the maturity of the 
note would bar a recovery of the principal, and we are 
unable to sanction authorities which establish such a 
rule. If a separate action may be maintained upon 
each one of several notes which grew out of a single 
contract, upon the same principle and for the same 
reason a note containing a promise to pay interest at 
one time and the principal debt at another, may be the 
foundation of one action to recover the interest, and 
another to recover the principal. 

The judgment of the Appellate Court will be reversed 
and the cause remanded. 

Reversed and remanded. 


———_—__——— 


REGISTRATION AND ITS OPERATION AS 
CONSTRUCTIVE NOTICE. 


UNITED STATES SUPREME COURT, JANUARY 9, 1882. 


NESLIN v. WELLS, FarGo & Co. 

The statutes of Utah, prior to 1874, provided for the election 
of county recorders, whose duty it was made to provide 
books and record therein conveyances of land and other 
instruments in writing, etc., suitable to be recorded. 
These books were to be free to the examination of all per- 
sons. The statutes did not require that a mortgage should 
be recorded in order to be valid, and did not in terms de- 
clare what should be the legal effect of recording or omit- 
ting to record it, but it was a common thing and of public 
notoriety to record mortgages and other conveyances. 
Held, that the books mentioned were public records and 
were by construction of law notice to all persons of what 
they contained, and that the holder of a purchase-money 
mortgage was bound, asagainst subsequent purchesers or 
incumbrancers in good faith, to record his mortgage, and 
failing to do so his mortgage would not retain its priority. 
PPEAL from the Supreme Court of the Territory 

of Utah. The opinion states the facts. 

MatTrueEws, J. This is a suit of an equitable nature, 
begun by the appellees, in the District Court of the 
Third Judicial District of the Territory of Utah. Its 
object was to foreclose a mortgage of real estate, origi- 
nally made to Kerr, and by him assigned to complain- 
ants, the defendant Smith being the mortgagor, and 
the defendant Neslin, the appellant, claiming to bea 
prior mortgagee of the same premises, and to be enti- 
tled to alien, preferable to that of the appellees. 

A decree for the complainant was rendered in the 
District Court, establishing his mortgage as being the 
first and best lien upon the mortgaged premises. 

A motion for a new trial was made by the defend- 
ant Neslin, and a statement on that motion in writing, 
agreed upon as correct, was signed by the attorneys for 
both parties, and filed and made part of the’ record. 
This statement embraces the proceedings on the trial, 
including all the testimony, and also the findings of 
the court, as to matters of fact, and its conclusions of 
law, specially and separately stated, together with the 
decree. 

The motion fora new trial was overruled, and the 
defendant Neslin appealed to the Supreme Court of 
the Territory, both from the order overruling the mo- 
tion for a new trial and also from the judgment. On 
this appeal the Supreme Court affirmed the decree, to 
reverse which the present appeal is prosecuted. 

Under the second section of the act of Congress of 
April 7, 1874, concerning the practice in territorial 
courts and appeals therefrom, as explained in String- 
fellow v. Cain, 99 U. S. 618, she present appeal rightly 
brings into review the decree of the territorial Su- 
preme Court, affirming the judgment of the District 
Court; but we are not at liberty to consider any thing 
as embraced in the statement of facts, required by the 
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statute, except the special findings of the District 
Court, adopted by the Supreme Court in its general 
judgment of affirmance. This excludes the considera- 
tion of the exceptions taken in the District Court in 
the course of the trial, and noted in the statement filed 
in that court as the basis of the motion for a new trial, 
and leaves as the sole question for determination here 
whether the facts as found justify the decree sought 
to be reversed. The facts thus found and stated are 
as follows: 

The defendant Smith, being indebted to Wells, Fargo 
& Co. in the sum of $17,107.10, executed and delivered 
to them his promissory note for that amount, dated 
July 5, 1873, having procured John W. Kerr to indorse 
the same as surety upon an agreement to indemnify 
him; in pursuance of that agreement Smith made and 
delivered to Kerr, on September 27, 1873, his promis- 
sory note for $13,000, secured by mortgage on real 
estate in Salt Lake City; which Kerr assigned to Wells, 
Fargo & Co. as collateral security for the note of 
Smith, held by them; in consideration whereof Wells, 
Fargo & Co. gave to Kerr additional time for payment 
of said note, the same being then overdue; no part of 
which has been paid; neither Kerr nor Wells, Fargo 
& Co. having any notice, actual or constructive, of any 
prior liens on the property covered by the mortgage at 
the time when they respectively received the same. 
The mortgage was recorded in the records of Salt Lake 
county, on September 29, 1873, at 8 o’clock A. M. 

On July 5, 1873, and prior thereto, the defendant 
Smith was in possession of the mortgaged premises, 
and continued in possession until after the maturity 
of the note for $13,000, when he surrendered the same 
to the complainants. 

On November 27, 1872, the defendant Smith executed 
and delivered to the defendant Samuel Neslin a note 
for $7,000, and a mortgage to secure the same on the 
same premises described in the mortgage to Kerr, be- 
ing for the unpaid -purchase-money therefor, the same 
having been sold and conveyed by Neslin to Smith by 
deed duly executed and delivered. This mortgage to 
Neslin was recorded in the records of Salt Lake county 
on September 29, 1875, at twenty-five minutes past 
noon. No part of this mortgage debt has been paid. 

As a conclusion of law, the court found that the lien 
of the mortgage to Kerr was entitled to priority over 
that of the mortgage to Neslin. This conclusion, which 
is assigned as error, we are now to examine. It pre- 
sents the single question whether, under the laws of 
Utah, in force at the time of the transaction, a junior 
mortgage, taken without notice of a prior mortgage, 
actual or constructive, and first recorded, is to be pre- 
ferred in its lien to a mortgage prior in execution but 
subsequently recorded. 

Prior to the organization of the territorial govern- 
ment of Utah, which was effected by an act of Con- 
gress approved September 9, 1850, the people dwelling 
there, who had set up a government under the name 
of the State of Deseret, passed an ordinance providing 
for the election of county recorders. It made it their 
duty to provide themselves with good and well-bound 
books, suitable for the purpose, and record therein all 
transfers or conveyances of land or tenements, and all 
other instruments of writing and documents suitable, 
necessary and proper to be recorded, in a fair and legi- 
ble manner; and also books for the purpose of record- 
ing town and city plats, and plats of all surveys of 
land, roads, and surveys of public works, whenever 
the same shall be permanently located; and these 
books of record were required to be indexed in alpha- 
betical order, and were declared to be ‘‘free to the ex- 
amination of all persons,” and upon the filing of any 
paper for record, the recorder was required to indorse 
upon the back thereof the time of receiving it. Comp. 
Laws of Utah, 130. 





A law on the same subject and in similar terms was 
passed by the territorial Legislature, January 19, 1855, 
Comp. Laws of Utah, 131. 

The settlement of the Territory by inhabitants hay- 
ing preceded the establishment by Congress of the legal 
organization of the territorial government, and the 
survey and opening to sale of the public lands, early 
provision was made for ascertaining and defining the 
possessory rights of those who, unable to obtain title 
as against the government, nevertheless had appropri- 
ated and improved portions of land. By a territorial 
law passed June 18, 1855 (Laws of Utah, 1851-1870, p. 
93), a form was prescribed for the transfer and convey- 
ance of these land claims, as they were called, aud it 
was declared that to be valid a transfer must be wit- 
nessed by two or more competent persons; be acknowl- 
edged before some person authorized to take acknowl- 
edgments; be recorded, and the record, page and book 
be certified thereon by the recorder in the county 
where the property is located. It is also therein pro- 
vided that other property than land claims, when dis- 
posed of by gift, must be transferred substantially in 
the same manner, and by specification of kind and 
number or amount, but unless required, the details 
may be omitted. 

The Civil Practice Act of February 17, 1870, sections 
272 and 273, provides that on the hearing of a case for 
the partition of real property, the plaintiff shall pro- 
duce to the court the certificate of the recorder of the 
county where the property is situated, showing whether 
there were or not any liens outstanding of record upon 
the property, or any part thereof, at the time of the 
commencement of the action; and if by such certifi- 
cate, or by the verified statement of any person who 
may have searched the records, it appears that there are 
outstanding liens or incumbrances of record upon such 
real property, which were of record at the time of the 
courmencement of the action, and the parties holding 
the same have not been made parties thereto, it is made 
the duty of the court either to order such persons to be 
made parties to the action, by an amendment to the 
pleadings, or appoint a referee to ascertain whether or 
not such liens or incumbrances have been paid, or if 
not, what amount remains due thereon aud their order 
among the liens or incumbrances severally held by the 
said persons and the parties to said action. Those who 
become parties to the action are required to set forth 
in their answers, if they claim a lien by mortgage, 
jadgment, or otherwise, among other particulars, the 
amount and date of the same; and provision is made 
for notice to those not made parties to appear before 
the referee and make proof of their claims. It is also 
provided that no persons who have or claim any liens 
upon the property, by mortgage, judgment, or other- 
wise, need be made parties to the action, unless such 
liens be matters of record; and immediately after 
filing his complaint, the plaintiff is required to file 
with the recorder of the county a notice of the pen- 
dency of the action, containing the names of the par- 
ties, the object of the action, and a description of the 
property to be affected thereby, which from the time 
of the filing it is declared shall be deemed notice toall 
persons. In case of a sale for purposes of partition, it 
is also provided (§ 299) that the conveyance shall be 
recorded in the county where the premises are situ- 
ated, and that it shall be a bar against all persons in- 
terested, parties to the action. 

These are all the statutory provisions in force within 
the Territory at the time of the transaction involved in 
this suit; and they continued soto be until the passage 
of an act on Februapy 20, 1874, concerning convey- 
ances, which regulates the whole subject and specifi- 
cally provides *‘that every conveyance of real estate 
within this territory hereafter made, which shall not 
be recorded as provided in this act, shall be void as 
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against any sabsequent purchaser, in good faith and 
for a valuable consideration of the same real estate, or 
any portion thereof, when his own conveyance shall 
be first duly recorded.’’ This however cannot affect 
the rights of the parties in this controversy, for they 
have been fixed by the law previously in force. The 
legislation on the subject prior to 1874, it will be ob- 
served, did not require that a mortgage should be re- 
corded in order to be valid, and did not, in terms, de- 
clare what should be the legal effect of recording or 
omitting to record it. That legislation cannot how- 
ever be assumed to be without significance, and its 
precise meaning must be determined,not only by what 
it expresses, but what it necessarily implies. 

There can be no reasonable doubt, we think, that the 
records which the county recorder is bound to keep, 
which private persons are authorized to employ for 
recording their instruments and evidences of title, and 
which the public have a right to inspect, have all the 
qualities that attach to public records. Such books 
are mentioned by Greenleaf (1 Greenl. Ev., § 484) as of 
that description, which are recognized by law, ‘* because 
they are required by law to be kept, because the en- 
tries in them are of public interest and notoriety, and 
because they are made under the sanction of an oath 
of office, or at least under thatof official duty;” and 
“pooks of this public nature, being themselves evi- 
dence, when produced, their contents may be proved 
by au immediate copy, duly verified,’’ it being a rule, 
considered as settled, ‘*‘ that every document of a pub- 
lic nature, which there would be an inconvenience in 
removing, and which the party has a right to inspect, 
may be proved by aduly authenticated copy.” 

It is a mere corollary from this datum that these re- 
cords are, by construction of law, notice to all persons 
of what they contain. Their contents arc matters of 
public knowledge because the law requires them to be 
kept, authorizes them to be used, and secures to all 
persons access to them, in order that the knowledge 
of them may be public, and therefore imputes to all 
interested in it that knowledge, the opportunity to 
acquire which it has provided. The law assumes the 
fulfillment and not the defeat of its ownends. It will 
not permit its policy to be gainsaid, not even by a plea 
of personal ignorance of its existence or extent. It 
will not allow therefore any man to say that he does 
not know that of which the law itself says it has in- 
formed him. The provisions of the law in xeference 
to these records, either have no purpose at all, which 
we have no right to assume, or their purpose was, that 
the public might have knowledge of the titles to real 
estate of which they are the registers. It would utterly 
defeat that purpose not to presume, with conclusive 
force, that the notice which it was their office to com- 
municate had reached the party interested to receive 
it, for ifevery man was at liberty to say he had failed 
to acquire the knowledge it was important for him to 
have, because he had not taken the trouble to search 
the record which the law had provided for the express 
purpose of giving it to him, then the ignorance which 
it was the public interest and policy to prevent would 
become universal, and the law would fail because it 
refused to make itself respected. 

In this country, differing in that respect from the 
doctrine maintained by the English courts, it is uni- 
formly held that the registration of a conveyance oper- 
ates as constructive notice to all subsequent purchasers 
of any estate, legal or equitable, in the same property. 
The reasoning upon which this doctrine is founded is 
the obvious policy of the registry acts, the duty of the 
party purchasing under such circumstances to search 
for prior incumbrances, the means of which search are 
within his power, and the danger of letting in parol 
proof of notice or want of notice of the actual exist- 
ence of the conveyance. Story Eq. Jur., § 403. 





And the principle applies as well in cases where 
the conveyances are merely authorized as where they 
are required by law to be registered. 

In the case of Pepper’s Appeal, 77 Penn. St. 373, it 
was decided that under a statute of Pennsylvania, 
which declared that assignments of mortgages may be 
recorded in the office for the recording of deeds, etc., 
and that the record of such instrument shall be as good 
evidence as the original, although the recording 
of an instrument was discretionary, the record is 
nevertheless notice toa subsequent assignee. After 
reviewing various statutes of the State on the subject, 
the court says: ** Thus it appears that the language of 
the acts of assembly providing for the recording of 
written instruments has not generally been manda- 
tory. When recorded however, we do not understand 
the effect thereof is in any respect lessened by the ab- 
sence of an imperative command to record. It is op- 
tional whether or not to record. When the election is 
made and’an instrument authorized by law to be re- 
corded, is actually recorded, all the incidents and force 
of a public record attach to that record. It is an early 
and well recognized principle that one great object in 
spreading an instrument of writing on a public record 
is to give constructive notice of its contents to all man- 
kind.” 

It is a further inference, which we are judicially 
bound to make, that records so carefully provided by 
law, and so useful, were in fact the common resort of 
the community whose dealings in real estate they were 
meant to register; that the practice of recording con- 
veyances and incumbrances of the title to land, for the 
purpose of evidence and of information to those who 
might be affected by them, and the habit of searching 
the records in order to obtain that knowledge, was 
general and usual; that such practice and habit had 
become so common, that men of ordinary prudence in 
the management of important concerns affecting their 
own interests, would expect to conform to it them- 
selves, and would act upon the expectation that others 
of that character would do so likewise. In point of 
fact this presumption is verified in the present case, 
the majority of the judges in the court before declar- 
ing in their opinion, that at the times when the mort- 
gages in question were executed, it was a common 
thing, and of public notoriety, to record mortgages and 
other conveyances. The statutes under consideration, 
it is true, do not in express terms make it obligatory 
upon one taking a conveyance of or incumbrance upon 
realestate to record it. The recording is not made 
essential to its validity as between the parties; nor is 
it declared that the failure to record shall postpone its 
operation in favor of a subsequent bona fide purchaser 
for value without notice. And yet the implication is 
very strong that_the latter effect must be intended by 
it. Otherwise what valuable and sufficient purpose is 
there in construing the record to be constructive no- 
tice of its contents, except to protect such a pur- 
chaser? If without recording, the conveyance is not 
only valid between the parties, but good also as against 
the world, with or without notice, of what public 
value or use is the provision for keeping such a record 
and declaring it to be public, open to the examination 
of all persons? Onthat supposition its only purpose 
would be, in the private interest of proprietors, to 
furnish a convenient and cheap mode of supplying 
proof, by certified copies, in case of the loss or destruc- 
tion of title papers. But even that purpose is not ex- 
pressly declared. It is only an inference based on the 
nature of the record as public, and the objects which, 
under the system of registration adopted in this 
country, in colonial times, and which has since pre- 
vailed universally in all the States, have been sought to 
be attained by it. The chief of these is to secure that 
publicity in respect to the transfer of titles, which in 
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the earlier history of the common law was effected by 
livery of seizin,and Jater by the substituted enrollment 
of conveyances by way of bargain and sale; and which 
had in view, as its principal purpose, the protection of 
innocent purchasers from frauds which might be 
practiced by means of secret: conveyances. 

To hold otherwise would be to declare that land 
should cease generally to be the subject of sale; for no 
amount of diligence on the part of a purchaser would 
ensure his title. He would of course demand of the 
vendor an inspection of his title deeds. From them 
he would learn the chain of title. A production and 
examination of thedeeds made in the common form 
would show by their recitals that none of the preced- 
ing owners could have any claim for unpaid purchase- 
money, for the receipt of it, in each instance, is usually 
contained in the deed. He would therefore reason- 
ably deem it unnecessary to make any personal in- 
quiry, and in respect to supposed incumbrances in 
favor of strangers, would be compelled to rely upon 
the statements of the vendor. Who would be willing, 
or could afford to purchase, under such circumstances, 
if after every reasonable effort to inform himself of 
possible incumbrances of prior date, and whose failure 
to give such public notice of the fact as the law had 
furnished the means of giving, had betrayed him into 
the purchase, should nevertheless be permitted to 
supersede his title, by asserting a paramount lien? 
Certainly there would be no injustice, and we think 
no violation of iegal principle, in such circumstances, 
in preferring over his claim, that of the innocent 
party, who otherwise would suffer loss, occasioned by 
a fraud which his laches alone had made effective. 

But coupling together the obvious purposes of the 
recording acts in question, and the necessary implica- 
tions arising thereon, with the general and notorious 
practice of the people of the territory under them, we 
have no hesitation in deciding, that under the circum- 
stances of this case, there arose a duty on the part of 
Neslin, the vendor, to record his purchase-money 
mortgage, toward all who might become subsequent 
purchasers for value in good faith, a breach of which, 
in respect to Kerr, the subsequent mortgagee, without 
notice constituted such negligence and laches as in 
equity requires that the loss, which in consequence 
thereof must fall on one of the two, shall be borne by 
him by whose fault it was occasioned. 

An apposite illustration of the principle involved in 
this conclusion is found in the case of Ellis v. Ohio Life 
Ins. & Trust Co., 4 Ohio St. 628, where it was held that 
while it was a rule that money paid by a banker in 
payment of a forged check purporting to be drawn 
upon him by a depositor, to a holder for value, cannot 
ordinarly be recovered back, as paid under a mistake 
of fact, because he is supposed to know the signature 
of his own customers, yet it does not apply when, 
either by express agreement, or a settled course of 
business between the parties, or by a general custom of 
the pla¢e, the holder takes upon himself the duty of 
exercising some material precaution to prevent the 
fraud, and by his negligent failure to perform it, has 
contributed to induce the payee to act upon the paper 
as genuine, and to advance the money upon it. In 
that case a custom was proved whereby a bank, to 
whom was offered a check, drawn upon another, by a 
stranger, was expected and required not to receive it, 
without requiring the party offering, to identify him- 
self as the true owner. 

It was decided that the existence of that custom im- 
posed upon the defendants in thatcase a duty toward 
the plaintiff, which the latter was entitled to rely upon 
as performed; and that a breach of that duty con- 
stituted negligence, which if it resulted in a loss to an- 
other, the law would cast upon the party in fault. In 
deliveriug the opinion of the court, Ranney, J., said: 





“Nor is it any thing remarkable or unusual that such 
an obligation should arise from a settled course of 
business between the parties, or be established by the 
proof of a custom; or that the holder, for his negligent 
failure to regard it, be deprived of rights which he 
would otherwise be entitled todemand.”” * * ¢% 
‘When the defendants purchased this check, they 
knew full well that it deprived the plaintiffs of the 
ability to make this part of the investigation, and that 
it would be paid to them without any examination 
whatever; and if the custom really exists, they must 
have known equally well that in afterward passing 
upon the genuineness of the paper, the plaintiffs would 
have a right to rely, as an important element in form. 
ing a conclusion, upon the supposition that the de 
fendants had made the investigation and were satis. 
fied with the result.” 

Similar effect was given to the existence of a known 
custom, in creating an obligation, in Whitbread y, 
Jordon, 1 You. & Coll. 803, where Lord Lyndhurst held 
that the creditor of a publican in London, who took 
from the latter alegal mortgage, knowing that he wag 
indebted to his brewers,and was aware of the ordinary 
practice in London of publicans depositing their leases 
with their brewers by way of mortgage, must be post- 
poned to the security of a brewer, who had obtained 
the title papers by way of equitable mortgage, on the 
ground that the existence of the custom put him on in- 
quiry, so as to constitute constructive notice of the 
prior equity. 

In the case of Luch’s Appeal, 44 Penn. St. 519, it was 
decided, overruling some remarks of Gibson, C. J., to 
the contrary, in McLahanan v. Reeside, 9 Watts, 511, 
that although the registry laws of Pennsylvania did 
not expressly prescribe that deeds and mortgages 
should be recorded in separate sets of books for each 
class of conveyance, nevertheless a division of 
subjects and books of record had become legalized by 
necessity and practice upon the registry system, so as 
to render it available to present and future genera- 
tions; and that consequently the record of a mortgage 
in abook kept for the record of deeds was not notice 
to a subsequent purchaser. The court, after review- 
ing the history of the practice, said: ‘‘ It is clear there- 
fore from uniform practice, going back so far as to be 
equivalent in this country to an immemorial usage, 
that mortgages are and must be recorded in mortgage 
books, @nd of course not properly recorded in any 
other ries of book where they cannot be found by 
means of the mortgage indexes.” 

And conversely it was held in Colomer v. Morgan, 18 
La. Ann. 202, thata record of a deed in a book of 
mortgages ‘*‘ does not convey the information required 
by the statute,” and is therefore not effectual notice. 

The rule to be applied here is merely an extension of 
that declared by Lord Chancellor Macclesfield in Sav- 
age v. Foster, 9 Mod. 38: ‘“*When any thing in order 
toa purchase is publicly transacted, and a third per- 
son knowing thereof, and of his own right in the lands 
intended to be purchased, does not give the purchaser 
notice of such right, he shall never afterward be ad- 
mitted to set up such right to avoid the purchase; for 
it was apparent fault in him not to give notice of his 
title to the intended purchaser; and in such case in- 
fancy or coverture shall be no excuse; neither is it 
necessary that such infant or feme covert should be 
active in promoting the purchase, if it appears that 
they were so privy to it, that it could not be done with- 
out their knowledge.” 

When the public records of conveyances operate a 
notice of the state of the title to all intending put- 
chasers, it must be that their existence and common 
use is notice as well to all prior purchasers and incum- 
brancers, that others will rely upon it as well as them- 
selves; and that to withhold from the record convey: 
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ances or incumbrances in their own favor is a waiver 
of their right, and equivalent to a representation that 
they do not exist, in favor of the innocent subsequent 
purchaser, who otherwise would be wrongfully affected 
by them. It is a case for the application of the maxim, 
idem est non esse et non apparere. 

It applies to cases of negligence as well as of fraud, 
for the injurious consequences of both are not dis- 
tinguishable. It was stated by Lord Romilly, Master 
of the Rolls, in Briggs v. Jones,, L. R., 10 Eq. 98, in 
this comprehensive form: ‘A person who puts it in 
the power of another to deceive and raise money, must 
take the consequences. He cannot afterward rely on 
a particular or a different equity.’’ It was applied by 
Vice-Chancellor Kindersley in Rice v. Rice, 2 Drew, 
73, as between a vendor, asserting his equitable lien for 
unpaid purchase-money, and a subsequent equitable 
mortgagee by deposit of title-deeds. In deciding the 
case he said, what is very pertinent in the present: 
“The vendors, when they sold the estate, chose to 
leave part of the purchase-money unpaid, and yet ex- 
ecuted and delivered to the purchaser a conveyance by 
which they declared, in the most solemn and deliber- 
ate manner, both in the body of the deed and by a re- 
ceipt indorsed, that the whole purchase-money had 
been duly paid. * * * They thus volun- 
tarily armed the purchaser with the means of dealing 
with the estate as the absolute legal and equitable 
owner, free from every shadow of incumbrance and 
adverse equity. * * + The defendant, who 
afterward took a mortgage, was in effect invited and 
encouraged by the owners to rely on the purchaser's 
title. They had in effect by their acts assured the 
mortgagee, that as far as they (the vendors) were con- 
cerned, the mortgagor had an absolute title both at 
law and in equity.” See also, Waldron v. Sloper, 1 
Drew. 193; Dowle v. Saunders, 2 H. & M. 242; Perry 
Herrick v. Attwood, 2 De G. & J. 21; Darnell v. 
Hunter, L. R., 11 Eq. 292; 8. C., L. R. 7 Ch. Ap. 75. 

The rule applies in favor of the superior equity ofa 
junior mortgagee, even in cases where the prior mort- 
gage conveys the legal estate. Ordinarily the priority 
between incumbrance is determined by their quality,as 
each successive conveyance passes only what title re- 
mains after satisfying those which precede it. The 
first mortgage conveys the legal estate; the second, 
merely an equity of redemption; and as equity follows 
the Jaw, and the owner of the’ legal title, by means of 
it, has a legal right, after condition broken, to the pos- 
session and a remedy at law for acquiring it, he is en- 
titled to priority. A mortgage however, in equity, at 
the present day, has almost ceased to be regarded as a 
conveyance of an estate,and is considered rather as 
merely a lien upon the estate of the mortgagor, the 
tendency of the modern law being to look upon it 
simply as a security for the payment of a debt or duty. 
Such indeed is an express statutory provision in Utah, 
section 260 of the Civil Practice act of February 17, 
1870, enacting that ‘‘a mortgage of real property shall 
not be deemed a conveyance, whatever its term, so as 
to enable the owner of the mortgage to recover posses- 
sion of the real property without a foreclosure and 
sale.” Under this provision all mortgages, without 
respect to their relative dates, are legal liens, and 
priority cannot attach to the earlier in date by reason 
ofthe superior dignity of the estate conveyed. The 
tule therefore that gives preference to the legal title 
has no application, and the priority among them must 
be determined by purely equitable considerations. 

Theonly circumstance on which the appellant can 
rest the claim of his mortgage to a preference over that 
of the appellee, is that it is prior in date. But the 
Maxim quoted in support of this claim — qui prior est 
tempore potior est jure — only applies in cases in which 
the equities are equal. That, we have already de- 





cided, is not the case. Here equity cannot be satisfied 
otherwise than by subjecting the appellant to the loss, 
which has to be suffered by one of the two solely in 
consequence of his own fault. 

Some question was made in argument as to whether 
the appellees were holders of the mortgage to Kerr for 
a valuable consideration. But the findings of the court, 
which are conclusive as to the facts, leave no room for 
doubt upon the legal conclusion. 

We find no error in the decree, and it is accordingly 
affirmed. 





INVALIDITY OF FOREIGN DIVORCE. 


OHIO SUPREME COURT, JANUARY TERM, 1881. 


VAN Fossen v. STATE OF OHIO.* 

A decree of divorce under a statute of another State author- 
izing a divorce between husband and wife, neither of whom 
is domiciled therein, is of no force or effect in this State 
where the parties have their domicile. 

RROR to the Court of Common Pleas of Muskingum 
county. The opinion states the case. 


Evans & Evans & Charles A. Beard, for plaintiff in 
error. 


George K. Nash, Attorney-General for the State. 


Boynton, C. J. The plaintiff in error was tried and 
convicted of bigamy, in the Court of Common Pleas of 
Muskingum county, at its May term of the present 
year, and sentenced to the penitentiary. The State 
gave evidence at the trial, tending to show that in 
March, 1850, the accused was married to Lydia J. 
Fowler, who was still living, and that on the 18th of 
January, 1881, at said county, he intermarried with 
one Louisa Williams. The defendant offered in evi- 
dence what purported to be a record of a decree of 
divorce, granted by the county court of Larimer county, 
Colorado, by which it appeared that in an action ap- 
parently brought by the said Lydia J., she was divorced 
from the defendant at the December term of said 
County Court in 1880, for some marital offense alleged 
and found to have been committed within that State. 

He also offered in evidence a copy of the general 
laws of Colorado, by which a year’s residence was re- 
quired by the party applying for a divorce, unless the 
marital offense was committed within the State, or 
while one or both of the parties resided therein. 

In reply to this evidence the State offered testimony 
tending to show that at the time said decree of divorce 
was granted, as well as at the time the action therefor 
was commenced, and for many years before, the de- 
fendant and his wife, Lydia J., were both residents of 
and domiciled in Ohio; and that neither of them had 
acquired a domicile in Colorado. Whereupon the court 
charged the jury, that if they found that neither the 
husband nor wife was domiciled in Colorado when the 
action for divorce was instituted or prosecuted, but 
that both were then domiciled in Ohio, the decree of 
the Colorado court was void or inoperative byond the 
limits of that State. The question to be decided arises 
upon an exception to this instruction. 

We think the instruction was correct. 

The courts of one State have no jurisdiction over any 
matital offense, or cause of divorce, wherever arising, 
unless one of the parties has an actual bona fide domi- 
cile within the State. 2 Bish. on Mar. & Div., § 144; 
Cox v. Cox, 19 Ohio St. 502. Nor does it alter the case 
that the alleged marital offense was committed within 
the State where the divorce is sought, or that the parties 
submit to its jurisdiction. 





*To appear in 37 Ohio State Reports. 
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What is wanting in such case is jurisdiction over the 
subject matter. Marriage is a status exclusively regu- 
lated and controlled by the laws of the State where the 
relation exists. Cheever v. Wilson, 9 Wall. 108. 

It is upon this status that the decree of the court 
operates. If the courts of one State can dissolve the 
marriage relation of parties both of whom are domi- 
ciled in another, for an act or offense committed while 
the parties were temporarily within the former State, 
they could as well be clothed with jurisdiction to 
divorce parties for an act or offense, wherever com- 
mitted, provided the deferidant could be found and 
summoned within their jurisdiction. 

The doctrine is however well settled, and is founded 
upon the most obvious considerations of public policy, 
that the law of the place of the actual domicile, where 
both parties dwell within the same jurisdiction, governs 
not only as to the causes or grounds of divorce, but as 
to the tribunals in which the action therefor may be 
prosecuted. Story on Confl. Laws, § 230a; Strader v. 
Graham, 10 How. 82, 93. 

It is true that courts may be authorized to take jur- 
isdiction where either of the parties is domiciled within 
the State; and a wife may acquire a domicile different 
from that of her husband whenever it is necessary or 
proper that she should have such separate domicile, and 
away from the domicile of marriage, or the place or 
State where the marital offense was committed. Cheever 
v. Wilson, supra; Bish. on Mar. & Div., § 428, a. 

But it is held by numerous cases, and may be re- 
garded as settled law, that a decree of divorce granted 
by another State in which neither of the parties was 
domiciled, is, beyond the limits of such State, anullity. 
Sewall v. Sewall, 122 Mass. 156; Hoffman v. Hoffman, 46 
N. Y. 30; Hood v. State, 56 Ind. 265; People v. Dowell, 
25 Mich. 247; Litowich v. Lilowich, 19 Kans. 451. 

It is however said in argument, that the clause of 
the Constitution of the United States requiring full 
faith and credit to be ‘given in each State to the pub- 
lic acts, records, and judicial proceedings of every 
other State’ saves the Colorado decree from impeach- 
ment, and requires full force and effect to be given to 
it. This result would quite likely follow, if the Colo- 
rado court had acquired jurisdiction of both the parties 
and the subject matter of theaction. But where juris- 
diction is not acquired —a fact always open to inquiry, 
although the record recites the facts necessary to give 
the same — the judgment is void, and the provision of 
the Constitution has no effect upon it. Thompson v. 
Whitman, 18 Wall. 457; Knowles v. Gas Light & Coke 
Co., 19 Wall. 58; Pierce v. Ward, 25 N. J. Law, 225; 
Kerr v. Kerr, 41 N. Y. 272; Carleton v. Bickford, 13 
Gray, 591; Folger v. Columbian Ins. Co., 99 Mass. 267, 
273. 

The jurisdiction of the court granting the decree was 
therefore open to inquiry, and the jury having found 
neither party to the decree to have been domiciled in 
the State where the same was rendered, it was entirely 
void beyond its territorial limits. 

Judgment affirmed. 


en 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT* 

CONSTITUTIONAL LAW— RIGHT OF CITY TO EXACT 
WHARFAGE CHARGES.— A municipal corporation can- 
not exact from vessels a charge for entering or leaving 
its pilot, or remaining therein. Cannon v. New Or- 
leans, 20 Wall. 577; Alexander v. Railroad Co., 3 Strobh. 
594. It cannot levy a tax on vessels and water-craft 
entering its port and using the wharves and landings, 
for the benefit of the general revenue of such corpora- 





* Appearing in 9 Federal Reporter. 








tion. Packet Co. v. Keokuk, 95 U. S. 80; Packet Co, 
v. St. Louis, 4 Dill. 10. But a municipal corporation 
owning improved wharves and other artificial means, 
which it maintains at its own cost for the benefit of 
those engaged in commerce upon the public navigable 
waters of the United States, may charge and collect 
from parties using its wharves such reasonable fees ag 
will fairly remunerate it for the use of its property, 
Packet Co. v. St. Louis, 100 U. 8. 423; Vicksburg y, 
Tobin, id. 450. That such fees are regulated by the 
tonnage of the vessel will not constitute them a tonnage 
tax in the meaning of paragraph 3, § 10, of article 1, 
Constitution of the United States. Johnson v. Drum- 
mound, 20 Gratt. 419. From’ these propositions, well 
sustained by authority, the following are legitimate 
corollaries: No charges can be made on vessels landing 
at wharves of a municipal corporation for facilities not 
furnished. The commerce of this year cannot be taxed 
tu furnish facilities for the next year. It is immaterial 
what disposition is made of the funds collected, except 
as showing what the collection is based on. No charges 
can be made on the promise to furnish facilities to 
commerce. U. 8S. Cire. Ct.. E. D., Louisiana, Dec. 
21, 1881; Leathers v. Aiken. Opinion by Pardee, C. J, 


FORMER ADJUDICATION — WHAT CONSTITUTES — AC- 
TIONS IN DIFFERENT COURTS.— Where the substantial 
issue in two actions is the same, although the particular 
claims or causes of action be different, a trial and judg- 
ment upon the merits in the one action may be pleaded 
or given in evidence as an estoppel upon the same mat- 
ter in the other. The rule is the same, though the one 
action be in admiralty and the other in a State court or 
a foreign jurisdiction. Where the owners of the brig 
T. C. chartered her to W. & Co. to proceed to Turk’s 
island fora cargo of salt, to be furnished with quick 
dispatch, and the brig went there, and after waiting 
eight days fora cargo, and none being furnished, re- 
turned to New York, refusing to wait longer or to go 
elsewhere for a cargo, as desired by W. & Co.; and the 
owners thereupon sued the charterers in a State court 
for breach of the contract in not furnishing the cargo 
as agreed, and the charterers then sued the owners by 
libel in this court for breach of the contract in not 
waiting longer or going elsewhere for a cargo as desired, 
and the defendants in each case set up a breach of the 
charter- party by the opposite side, held, that the sub- 
stantial issue in each action was the same, and thata 
judgment in favor of the plaintiffs, after a trial by jury 
in the State court, might be set up as an estoppel in 
favor of the defendants in the action pending in this 
court; that leave should be given to set up the recovery 
of such judgment by supplemental answer; and as 
there was an appeal pending from the judgment in the 
State court, the cause, on being reached for trial in this 
court, should be stayed until the determination of the 
appeal. ‘‘A fact which has been directly tried and 
decided by a court of competent jurisdiction cannot be 
again contested between the same parties in the same 
or any other court.’’ Hopkins v. Lee, 6 Wheat. 109. 
Its operation is not as a former judgment recovered 
upon the same cause of action, for the cause of action 
is not the same, but as an estoppel of record by an 
adjudication of the same identical matter once heard 
and determined between the parties. Russell v. Place, 
94 U. S. 606; Beloit v. Morgan, 7 Wall. 619; Aurora 
City v. West, id. 82; Gardner v. Buckbee, 3 Cow. 120; 
Bouchaud y. Dias, 1 Coms. 201; Hopkins vy. Lee, 6 
Wheat. 109; Bigelow, Estoppel (2d ed.), 36, 45; Flanagin 
v. Thompson, 9 Fed. Rep. 177. This case does not pre- 
sent the question which has given rise to conflicting 
decisions in the different State courts, viz., whether 
the same estoppel should be held to apply where the 
same claim or defense was legally involved in the prior 
action, and might have been presented, but was not in 
fact presented or considered. In such cases the courts 
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of this State hold that if such matter be available in 
the former suit, and the issue by its nature involves 
the whole transaction, the defeated party is equally 
pound, whether he avails himself of itor not. Dunham 
y. Bower, 77 N. Y. 76; Schwinger v. Raymond, 83 id. 
192. Other cases hold that where the causes of ac- 
tion are not the same, though growing out of the same 
transaction, the estoppel applies only to such issues as 
were actually raised and controverted, or to those ulti- 
mate facts upon which the verdict and judgment were 
predicated ; and such has recently been the decision of 
the United States Supreme Court. Cromwell v. County 
of Suc, 94 U. S. 351; Davis v. Brown, id. 423; Smith v. 
Town of Ontario, 4 Fed. Rep. 386; Flanagin v. Thomp- 
son, 9id. 177. In the answer here the plea in abate- 
ment of the other suit pending was of no avail, as that 
suit was ina foreign jurisdiction. Wadleigh v. Veazie, 
$Sumn. 165; Loring v. Marsh, 2 Cliff. 322; Mitchell v. 
Bunch, 2 Paige, 606; Salmon v. Wootton, 9 Dana, 422. 
But in such cases, whichever first ripens into judgment 
becomes effective, and may be then allowed to be set 
up as against the further prosecution of the other ac- 
tion. Child v. Eureka Co., 45 N. H. 547. The proper 
mode of doing this is by supplemental answer or plea 
puis darrein continuance. Steph. Pl. 611; Hendricks 
y. Decker, 35 Barb. 298; Butler v. Suffolk Glass Co., 
126 Mass. 512; Drought v. Curtis, 8 How. Pr. 56. See 
also, Taylor v. Royal Saxon, 1 Wall. Jr. 333; Hopkins 
y. Lee, 6 Wheat. 109; Young v. Rummell, 2 Hill, 478; 
8. C.,5id. 61. U.S. Dist. Ct., S. D., New York, Nov. 
17,1881. The Tubal Cain. Opinion by Brown, D. J. 


PATENT — STATUTE OF LIMITATION, — Where the 
statute of limitation provides that all actions shall be 
brought during the term for which the letters-patent 
shall be granted or extended, or within six years after 
the expiration thereof, the lapse of six years after the 
expiration of the original term is a good defense to an 
action for the recovery of damages for the infringe- 
ment of a patent-right during such term, though the 
term has been extended subsequently, and the statute 
has not yet run as to such extended term. The original 
term and the extended term are two distinct terms. 
U. S. Cire. Ct., Kentucky, Nov. 15, 1881; Sayles v. 
Louisville City Railroad Co. Opinion by Barr, D. J. 


TITLE — TO LANDS SOLD UNDER CONFISCATION LAW. — 
A sale under the confiscation act of Congress, approved 
August 6, 1881 (12 St. 319), conveys to the purchaser the 
fee of the property, and not the life-estate only of the 
owner thereof. It seems, that a pardon does not remit 
forfeitures where the rights of third persons have in- 
tervened. Armstrong’s Foundry, 6 Wall. 766, distin- 
guished. See Miller v. United States, 11 Wall. 308; 
Osborn v. United States, 91 U. S. 477; Bigelow v. For- 
rest, 9 Wall. 341; Day v. Micon, 18 id. 156; U.S. Cire. 
Ct., Louisiana, December, 1881. Kirk v. Lewis. Opin- 
ion by Billings, D. J. 


WISCONSIN SUPREME COURT 
NOVEMBER 22, 1881.* 


ABSTRACT. 


CONSTITUTIONAL LAW -- SUIT AGAINST STATE. — 
Under section 27, article 4, of the State Constitution, 
which declares that “the Legislature shall direct by 
lawin what manner and in what courts suit may be 
brought against the State,mo action can be maintained 
directly against the State, in any court thereof, unless 
itis authorized by some statute. See Bull v. Canroe, 
1B Wis. 233. Chicago, Milwaukee & St. Paul Railway 
Co. v. State of Wisconsin. 


DEED—DATE NOT ESSENTIAL TO VALIDITY. — A 
date is not essential to the validity of adeed, but it 
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takes effect from its delivery; and where a tax deed 
did not mention the year of its execution, but the ac- 
knowledgment was fully dated and the deed was shown 
to have been recorded the same day, held, that it 
should have been received in evidence, and that the 
statute of limitations began to run thereon from the 
date of its recording. ‘The real date of the deed is 
the time of its delivery.’”’ Kent, C. J., in Jackson v. 
Schoonmaker, 2 Johns. 234. So a deed is good if it has 
the day of the month, but no year is mentioned. Com. 
Dig. * Fait. B..’. McMichael v. Carlyle. Opinion by 
Cole, C. J. 


DEMAND— WHAT AMOUNTS TO REFUSAL. — After 
each of the parties had notified the other to keep off 
his premises, plaintiff's horses escaped upon defend- 
ant’s adjoining land, through a defective line fence, 
which it was defendant’s duty to maintain. Plaintiffs 
servant, sent for the purpose, meeting defendant near 
the latter’s house, inquired if plaintiff's horses were 
there, stating that they had got out and he was after 
them. Defendant, knowing that there were horses 
upon his premises, which he thought might be plain- 
tiff’s, answered that there were horses in a certain field, 
which he pointed out, but he said nothing, and nothing 
was said, about the servant or plaintiff taking them. 
Held, that there was a sufficient demand, and defend- 
ant’s failure to give plaintiff express license to go upon 
the premises and take the horses was equivalent to a 
refusal. Keefer v. Carrier. Opinion by Lyon, J. 


FRAUDULENT CONVEYANCE—HUSBAND AND WIFE— 
BURDEN OF PROOF— In an action between a wife and 
her husband’s creditor’s, where she claims property in 
dispute by purchase from her husband, the burden is 
upon herto prove, by clear and satisfactory evidence, 
that such purchase was made in good faith, for a valu- 
able consideration, paid out of her separate estate or 
by some third person for her ; and the same rule 
applies to one who took from the wife with notice. In 
such a case a mere recital of a valuable consideration, 
in the billof salefrom husband to wife, will not sup- 
porta verdict in her favor. Stanton v. Kirsch, 6 Wis. 
338; Horneffer v. Duress, 13 id. 603; Weymouth v. 
Railroad Co., 17 id. 550; Duress v. Horneffer, 15 id. 
195; Beard v. Dedolph, 29 id. 156; Stimson v. White, 
20 id. 563; Elliott v. Bently, 17 id. 591; Putnam v. 
Bicknell, 18 id. 335; Hannan v. Oxley, 23 id. 519; 
Fenelon v. Hogoboom, 31 id. 172; Hoxie v. Price, id. 
82; Carpenter v. Tatro, 36 id. 297. Horton v. Dewey. 
Opinion by Taylor, J. 


TAXATION — DEDUCTION OF DEBTS — NATIONAL 
BANK stock — The value of stock in a national bank, 
owned by a tax payer of this State, must be considered 
a part of the ‘* debts due or to become due”’ him from 
which he is entitled to deduct the amount of his bona 
fide and unconditional indebtedness, in listing his 
property for taxation, under subd. 10, sec. 1038, R. 8. 
The Supreme Court of the United States held in Peo- 
ple v. Weaver, 100 U. S. 539, that a statute of New 
York, which the Court of Appeals of that State had 
interpreted as prohibiting the deduction of debts 
owing by any person from the value of national bank 
shares owned by him, for the purposes of assessments 
and taxation, was, because of another statute of that 
State, in contravention of the above limitation of the 


“power of the State to taxsuch shures, and therefore 


void. The statute referred to is similar to section 1038 
above mentioned, except that the deduction of debts 
is to be made from the value of all personal property, 
including moneyed capital, whereas, under our statute 
it is only to be made from credits, or what is the same 
thing, from moneyed capital. This difference in the 
statutes obviously is of no significance. The ruling 
would necessarily have been the same had the New 
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York statute been precisely the same as section 1038. 
See also Pelton v. Nat. Bank, 101 U.S. 143; Cummings 
v. Nat. Bank, id. 153; Evansville Nat. Bank v. Brit- 
ton, 8 Fed. Rep. 867. Ruggles v. City of Fond Du Lac. 
Opinion by Lyon, J. 


—__>___——_—- 


KANSAS SUPREME COURT ABSTRACT. 
FEBRUARY, 1882.* 


ATTORNEY AND CLIENT — DEALINGS BETWEEN — 
PURCHASE BY ATTORNEY OF CLIENT'S PROPERTY 
THROUGH AGENT. —(1) The law will not permit an 
attorney to take advantage of his relations with his 
client, to make a contract with reference to property 
in litigation, to the latter’s disadvantage. While it is 
the duty of the attorney to protect the interest of his 
client, and the client is entitled, while the relation of 
attorney and client exists, to the ful! benefit of the best 
exertions of his attorney, and such attorney cannot 
bring his own personal interest in any way into con- 
flict with that which his duty requires him to do, or 
make a gain for himself in any manner whatever, at 
the expense of his client, in respect to the subject of 
any transaction connected with or arising out-of the 
relation of attorney and client, beyond the profes- 
sional remuneration to which he is entitled, yet the 
law does not prohibit an attorney from purchasing 
from his client. If however he purchase a client’s 
property, which is the subject matter of the relation 
of attorneyship, during the existence of such relation, 
the burden of proof lies upon him to show the transac- 
tion has been perfectly fair, and that a just and 
adequate price has been given to his client therefor. 
Where an attorney makes a purchase of real estate 
from his client, through an agent, who does not disclose 
his principal, and such realestate is the subject-matter 
of the relation of attorneyship, if such agent acts bona 
fide, and the attorney has fully informed his client of 
his legal rights to such real estate, and has taken no 
advantage of him by virtue of his relation as attorney, 
and such client receivesa just and fair price for the 
real estate, the mere fact that the land was purchased 
through anagent does not vitiate or avoid the transac- 
tion. On April 24, 1857, one W. settled and filed ona 
pre-emption claim in Wyandotte county, containing 
about eighty acres. Afterward, on July 13, 1857, the 
United States conveyed this with other lands, by 
patent to one A., W. then employed J. as his attorney 
to defend his interests,and gave to him a written power 
of attorney authorizing him to litigate or compromise 
the questions of title between W. and A. Afterward 
the attorney employed one L. to purchase the land 
from his client. Such purchase was made on Septem- 
ber 11, 1858, and on December 20, following, L. trans- 
ferred the deed and property to the attorney. In ob- 
taining the conveyance, L. did not disclose the name 
of his principal, but his acts at the time of purchase 
were in good faith, and the attorney took no advant- 
age of his client by virtue of his professional position, 
and the client received a just and full price fer his 
claim. Held, that as the transaction upon the whole 
was fair and reasonable, and asthe attorney did not 
use his influence over his client to his prejudice, and 
as the client was paid a full and fair price for the land, 
a judgment of the trial court sustaining the convey- 
ance will not be set aside. Where a grantor executes 
a conveyance of land to a grantee under such circum- 
stances that in a proper action instituted by the 
grantor, such conveyance may be avoided on account 
of the fraud of the grantee, yet if such grantor delivers 
possession of the premises under such conveyance, and 
permits it to stand, his subsequent grantee cannot 


* To appear in 27 Kansas Reports. 








question any supposed fraud in the prior conveyang 
Yeamans v. James. Opinion by Horton, J. 


BROKERAGE — SALE OF REAL ESTATE —COMPENS 
TION OF BROKER — EMPLOYMENT OF SEVER 
BROKERS.—In an action brought by a real estate 
broker to recover the compensation for selling a ce 
tain piece of land, it was shown that the defenday 
had previously owned the land; that he put it into 
hands of this broker, and also into the hands of 
other broker, for sale; that the land was sold, ay 
that the plaintiff in the action was the primary ef 
cient and procuring cause of the sale, and that thed 
fendant had full notice of this fact, but that the de 
fendant on the trial claimed that the plaintiff had ne 
made the sale but that it was made by the oth 
broker, and asked the court to instruct the jury 
follows: ‘* Where several brokers are openly employed 
to effect the sale of the same property, the entire dut 
ofthe seller is performed by remaining neutral } 
tween them, and he has the right to make the sale t 
a buyer produced by either or any of them, withou 
being called upon to decide between these seve 
agents, as to which of them was the primary cause of 
the purchase,”’ and the court refused to give the 
struction. Held, that although said instruction m 
be good law for some cases, yet that under the cireun 
stances of this case, it is not good law for this case, an 
that the court below did not err in refusing to give it, 
Eggleston v. Austin. Opinion by Valentine, J. 


CONSTITUTIONAL LAW — BILL CONTAINING SUBJEO 
NOT IN TITLE— KANSAS LIQUOR LAW.—The Kans 
Constitution provides thus: ‘‘ No bill shall conta 
more than one subject, which shall be clearly e 
pressed in its title.’’ An act ofthe legislature bo 
this title: ‘‘ An act to prohibit the manufacture a 
sale of intoxicating liquors, except for medical, scie 
tific and mechanical purposes, and to regulate th 
manufacture and sale thereof for such excepted pur 
poses.”” Section 19 of the act read thus: “It shall 
unlawful for any person to get intoxicated, and every 
person found in a state of intoxication shall, upon 
conviction thereof before any justice of the peace, be 
fined in the sum of five dollars, or be imprisoned in the 
county jail not exceeding ten days.’’ Defendant was 
prosecuted on a complaint which read as follows: “S, 
S. K., county attorney, of lawful age, being duly 
sworn, on his oath says: ‘ That at the county of Wilson 
and State of Kansas on, to wit: the 9th day of June, 
A. D. 1881, one J. J. B. did then and there unlawfully 
and wrongfully get intoxicated, and was found ina 
state of intoxication, contrary to the statute in such 
cases made aud provided, and against the peace and 
dignity of the State of Kansas.”’ Held, that said sec- 
tion in so far as it had any application to the case, was 
unconstitutional and void, being enacting in contra- 
vention of the above mentioned provision of the Con- 
stitution. The action of the law-making power must 
in all cases be upheld, unless its action is manifestly in 
contravention of the Constitution. No slight differ- 
ence of opinion will authorize the judiciary to set aside 
the action of the law-making power, or to nullify an 
act of the Legislature. But where an act of the Legis 
lature, or a portion of the act, is clearly unconstitu- 
tional, it is the duty of the courts to so declare, and to 
hold the unconstitutional provision or provisions null 
and void. Under the provision mentioned of the Con- 
stitution, the title of an act may be as broad and com 
prehensive as the Legislature may choose to make ‘it; 
or it may be as narrow and restricted as the Legisla 
ture may choose to make it It may be so broad and 
comprehensive as to include innumerable minor sub- 
jects, provided all these minor subjects are capable of 
being so combined and united as to form only one 
grand and comprehensive subject; or it may be 80 
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narrow and restricted as to include only the smalle&t 
and minutest subject. And while the title to an act 
may include more than one subject, provided all can 
be so united and combined as to form only one single, 
entire, but more extended subject; yet neither the 
title to the act nor the act itself, can contain more 
than one subject, unless all the subjects which it con- 
tains can be so united and combined as to form only 
one single subject. In construing the title to au act as 
well as the act itself, reference must be had to the 
object of the act, and to the evil sought to be remedied 
by it. It is not necessary that the title to an act should 
be a synopsis or abstract of the entire act in all its de- 
tails; it is sufficient if the title indicates clearly, 
though in general terms, the scope of the act. Where 
the title to an act is not broad enough to include every- 
thing contained in the act, that which is not included 
within the title must be held to be invalid, for such is 
evidently the manifest intention of the Constitution, 
and the courts have no power to enlarge or extend or 
amplify the title to the act, any more than they have 
toenlarge or diminish or modify or change the act 
itself. Where an act contains two separate and inde- 
pendent subjects, having no connection with each 
other, and the title to the act is broad enough to cover 
both probably, as a general rule the act is unconstitu- 
tional and void. State of Kansas v. Barrett. Opinion 
by Valentine, J. 


NEGLIGENCE — ACTION AGAINST OWNER OF CATTLE 
STRAYING ON UNFENCED RAILROAD TRACK. — Plain- 
tiff's intestate was a fireman employed onthe L. L. & 
G. R. R., and while engaged in running afreight train 
the train struck a steer belonging to defendant 
which had strayed on the track; the engine and 
tender were thrown from the track and plaintiff's in- 
testate soinjured that he died. The right of way at the 
place of the injury was owned in fee simple by the rail- 
road company, who had obtained a deed therefor from 
the defendant, the latter owning the land on both sides 
of the right of way. The railroad was unfenced. De- 
fendant was in the habit of turning his cattle loose on 
‘his own lands, and they frequently strayed on and 
across the railroud track; held, that plaintiff had no 
cause of action against the defendant. Sherman v. 
Anderson. Opinion by Brewer, J. 


——__.—_____— 


NORTH CAROLINA SUPREME COURT AB- 
STRACT.* 
OCTOBER TERM, 1881. 


CARRIER — WHAT IS DELIVERY OF GOODS TO CON- 
SIGNEE — NEGLIGENCE — PROXIMATE CAUSE.—In an 
action for damages against a railway company to re- 
cover the value of goods lost by the alleged negligence 
of the defendant, it appeared that after the arrival of 
the goods they were placed on a platform at the depot 
for the convenience of delivery to consignees, and re- 
mained there for nearly two days; notice of their 
arrival was given the plaintiff, who paid the freight 
charges with full knowledge of the place of deposit, 
but failed to remove them on account of his inability 
at the time to procure the services of city draymen for 
that purpose, and in the afternoon of the second day 
they were destroyed by fire, together with much of de- 
fendant’s property; Held, (1) that there was a de- 
livery in law of the goods to the plaintiff consignee, 
which exonerated the defendant company from lia- 
bility as warehousemen, and (2) that the fact that the 
fire originated in a steam cotton compress, erected on 
the company’s premises with its permission but not 
under its control, does not constitute negligence in the 
defendant, the permission to erect the same not be- 
ing the proximate cause of the injury sustained by the 


* Appearing in 8 North Carolina. Reports. 








plaintiff. Chalk v. Charlotte, Columbia & Augusta 
Railroad Co. Opinion by Smith, C. J. 


STATUTE OF LIMITATIONS—PARTIAL PAYMENT — 
NEW PROMISE. —(1) The obstruction of the statute of 
limitations may be removed by an act of partial pay- 
ment, proved to have been made at a time commenc- 
ing from which the prescribed limitation would not 
have expired at the beginning of the action; but the 
burden is upon the plaintiff to show that the partial 
payment was made at such a time as to save the debt 
from the operation of the statute. An unaccepted 
offer to discharge the bond by a conveyance of land is 
not such a recognition of a subsisting liability as in 
law wil! imply a promise to pay the debt. Lord Ellen- 
borough instructed the jury: ‘“‘ You ought tobe satis- 
‘fied that the defendant made a distinct, unequivocal 
promise to pay before he is placed again in the re- 
sponsible situation from which the law has discharged 
him.” Fleming v. Hayne, 1 Starkie, 370. See also 
Green v. Greensboro, 83 N. C. 449; Fraley v. Kelly, 67 
id. 78; Henly v. Lanier, 75id.172; Faison v. Bowden, 
72 id. 405. (2) The new promise which will revive a 
debt extinguished by bankruptcy must be distinct 
and specific; anda mere acknowledgment of the debt, 
though implying a promise to pay, is not sufficient. It 
was held by the Supreme Court of Massachusetts, 
that even a payment of interest or principal in- 
dorsed on the note by the debtor himself, is in- 
sufficient to warrant a jury in inferring a new . 
promise to pay the residue of the debt. Merriam v. 
Bayley, 1 Cush. 77; Savings Inst. v. Littlefield, 6 id. 
210. See alsol Pars. on Cont. 381; 1 Chit. on Cont. 
263. Biggs v. Roberts. Opinion by Smith, C. J. 


TITLE — ADVERSE POSSESSION — PRESUMPTION AS 
TO ROYAL GRANT. —(1) The actual title to land will 
draw to it such a constructive possession as will ripen, 
by lapse of time, into an independent title, in the ab- 
sence of evidence of an adverse possession by some 
other party. (2) A royalgrant of land, issued prior te 
the revolution, will, in North Carolina, be presumed to 
be in fee, though the abstract of such grant contains 
no words of inheritance. (3) When both the plaintiff 
and the defendant in ejectment derive their title from 
the State, but under grants of different dates, it is com- 
petent for the defendant to show title out of the plaint- 
iff by establishing a prior valid grant from the State 
to another party, though he fail in an effort to connect 
himself with such elder title. Clarke v. Diggs, 6 Ired. 
159; McLenan vy. Chisholm, 64 N. C. 323; Taylor v. 
Shuford, 4 Hawks. 116. Tolson’s Heirs v. Muainor. 
Opinion by Ashe, J. 


+ 


MICHIGAN SUPREME COURT ABSTRACT. 
JANUARY 16, 1882. 

EMINENT DOMAIN — COMPENSATION — OCCUPATION 
OF STREET BY RAILROAD — RIGHTS OF ABUTTING LAND 
OWNER — MEASURE OF DAMAGES, — The dedication of a 
street to the public does not authorize it to be used for 
an ordinary railroad track; and the municipal repre- 
sentatives cannot authorize it to be so used without 
compensation to adjacent owners. Those who have 
dedicated or platted lands and sold lots, streets or 
other public spaces, cannot thereafter withdraw or 
change the use of them to their grantee’s detriment 
and the destruction of their rights on the street or 
public grounds on which their lots abut. An entirely 
unauthorized interference with any recognized right 
whatever is a good ground of action. Where a rail- 
road track has been laid in a public street without 
authority to use the street for that purpose, any adja- 
cent proprietor who has not consented to such use is 
entitled to damages for such injury as he may have 
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suffered in consequence thereof. It is for a jury to de- 
termine the damages to an adjacent: proprietor from 
the malicious and unnecessary operation of a railroad 
in the public street. An abutting owner who sues for 
damages resulting from the operation of a railroad in 
the public street is entitled to show such damages as 
would have been properly open to consideration by a 
jury of inquest impanelled to assess compensation upon 
the condemnation of the street for that purpose. Ade- 
quate compensation for injury is such only as puts the 
party injured in as good condition as he would have 
been in if the injury had not been inflicted; the wrong- 
doer cannot throw any portion of an actual and ap- 
preciable loss on the injured party. Adequate com- 
pensation for land actually taken under proceedings 
for its condemnation includes its value or the amount 
to which the value of the property from which it is 
taken is depreciated. Where the injury affects the 
rental value or enjoyment, the same principle applies. 
Where a railroad company occupies a public street 
without proceedings for its condemnation, its occu- 
pancy is a continuous wrong to abutting owners who 
may recover the amount of damages accruing year by 
year. Recent owners injured by a public nuisance to 
the highway can sue for and recover such special 
damages asthey can prove. Reductionin rental value 
isa recognized element of annual damage in all cases 
of injuries to abuttingowners from the misuse of 
highways. The unauthorized occupancy of a highway 
by a railroad company for its track is actionable if any 
actual damage ensues to adjacent owners whether 
indictable or not. The value of premises for dwelling 
purposes is a question of fact, in an action for injury 
to the owner from the unauthorized use of an adjacent 
highway by arailroad company. The following are 
cases where the damage done was distinct from the 
actual taking of property from the party injured: 
Glover vy. North Staffordshire R. Co., 5 Eng. L. & Eq. 
335; Watkins v. G. N. Ry., 6 id. 179; EK. & W. 
Docks & Birmingham June. R. v. Gattke, 3 id. 
59; London & N. W. R. Co. v. Bradley, 5. id. 
100; Queen vy. Vestry, of St. Luke's, Cheisea, L. R., 6 
Q. B. 571; affirmed, 7 Q. B. 148; Stoneham v. Brighton 
& Coast Ry., L. R., 7 Q. B.1, where it was held that 
payment to the owner of the fee did not cut off the 
right of commoners to sue for damages to tbe common; 
Holt v. Gas-light & Coke Co., L. R., 7 Q. B. 728; Eagle 
v. Charing Cross R. Co., L. R., 2_C. P. 638; Becket v. 
Midland Ry. Co., id. 82; Knock v. Met. R. Co., L. R., 
4C. P.131. The case of McCarty v. Met. Board of 
Works, L. R., 7 C. P. 508, affirmed in Exchequer 
Chamber, 8 C. P. 191, and again in the House of 
Lords, 7 H. of L. 243, was one where the damage done 
was somewhat more indirectly than here, but where 
the doctrine was distinctly asserted in the House of 
Lords that the damages should be commensurate with 
theinjury. Grand Rapids & Indiana Railroad Co. v. 
Heisel. Opinion by Campbell, J. 


WITNESS — IN SUIT BY EXECUTOR — ONE CLAIMING 
INTEREST IN SUITADVERSE PARTY — Where an execu- 
tor brings suit upon negotiable paper, and a third 
person claimsthe paper and takes upon himself the 
defense of the suiton that ground, such third person 
is to be deemed an adverse party to the executor, and 
he cannot under the statute excluding the testimony 
of a living party as to a transaction witha deceased 
person, etc., be sworn as awitness in the case as to 
facts which, if true, must have been within the knowl- 
edge of the testator. The judgment that would be 
rendered under such circumstances would bind the 
interest of the third person defending, to the same ex- 
tent as if he were a party to the record. The question 
of the exclusion of such persons from testifying is not 
affected by the fact that the plaintiff put in no evid- 
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ence of the ownership of the note by the estate except 
what was furnished by his possession of the paper, 
especially where the defendant's evidence has already 
shown that the sole controversy in the case is whether 
the note is owned by the witness or by the estate. 
Negotiable paper may always be sued by the party 
having the legaltitle in the name of another. And 
when trustees sue for the benefit of cestuwis que trust, 
the latter are the substantial parties to the litigation. 
It has been held underthe statutes similar to this in 
their general purpose, that the substantial party is 
within the intent. Morris v. Grubb, 30 Gratt. 286; 
Gobbett v. Sparks, 60 Ga. 582; Key v. Jones, 52 Ala. 238; 
Drew v. Simmons, 58 id. 483; Weinstein v. Patrick, 
75 N. C. 344. In the case last cited it is decided that a 
defendant is to be considered under such a statute the 
opposite party to other defendants when his interests 
are with the plaintiff. It is true the general rule is that 
judgments bind only parties and their privies, ‘* but 
it is equally true that those are held to be parties who 
have aright to control the proceedings, to make de- 
fense, to adduce and cross-examine the witnesses, and 
to appeal from the decision if any appeal lies.” Peter- 
son v. Lathrop, 34 Penn. St. 225, 228. In this case Cal- 
houn v. Dunning, 4 Dall. 120; Rogers v. Haines, 3 Me. 
362; Kinnersley v. Orpe, Doug. 517. and other cases, all 
of them different in their facts, are cited to illustrate the 
general rule; and it is added that courts will look 
beyond the nominal party, and treat as the real party 
him whose interests are involved inthe issue, and who 
conducts and controls the action or defense, and will 
hold him concluded by any judgment that may be 
rendered. The same principle was affirmed in Mc- 
Namee v. Moreland, 26 Iowa, 97; and in Stoddard v. 
Thompson, 51 id. 80, it was applied. Bachelder v. 
Brown. Opinion by Cooley, J. 


— 


CRIMINAL LAW. 

CONFESSION — INTOXICATION OF ACCUSED DOES NOT 
EXCLUDE. — That an accused person was intoxicated 
at the time he made a confession, will not exclude the 
confession. Intoxication of the accused at the time 
when he may have made a confession would have 
affected the weight of the confession as evidence 
against himself, but would not go to exclude the con- 
fession from being put in evidence. Commonwealth 
v. Howe, 9 Gray, 110; Whart. Cr. Ev. 675-6. Minne- 
sota Supreme Court, Nov. 19, 1881. State of Minnesota 
v. Greer. Opinion by Dickinson, J. 


CONSTITUTIONAL LAW — CHANGE OF MODE OF PROSE- 
CUTION FROM INDICTMENT TO INFORMATION. — The 
change from prosecution by indictment to prosecution 
by information does not violate a constitutional right 
as to crimes already committed. The defendant in 
any case must be proceeded against and prosecuted 
under the law in force when the proceeding is had. A 
law is not unconstitutional which precludes a defend- 
ant in a criminal case from taking advantage of reme-+ 
dies which do not prejudice him, nor one which 
reduces the number of the prisoner’s peremptory 
challenges, nor one which, though passed after the 
commission of the offense, authorizes a change of 
venue to another county, nor one which modifies, sim- 
plifies, and reduces the essential allegations in a crimi- 
nal indictment, retaining the charge of a distinct 
offense. Cooley Const. Lim. 351, 332; People v. Mor- 
timer, 46 Cal. 114. It is not an uncommon practice to 
change the number of grand jurors required inves- 
tigate criminal charges, but we have never heard 
the right of the Legislature to make such changes 
questioned; neither has it ever been claimed that the 
charge must be investigated by the precise number of 
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nd jurors of which that body was composed at the 
time the act was committed. In Springfield v. Hamp- 
den Commissioners, 6 Pick. 508, it is said: ** But there 
js no such thing as a vested right to a particular 
remedy. The Legislature may always alter the form 
of administering right and justice, and may transfer 
jurisdiction from one tribunal to another.” Bishop 
(Stat. Crimes, $178), says: ‘‘There is no such thing as 
a vested right in any particular remedy.” On princi- 
pal and authority there can be no objection to the new 
remedy prescribed. It was as competent to introduce 
the prosecution by information, and to make the same 
applicable to past offenses, as it was to establish a new 
forum in which prosecutions for past offenses should 
take place. California Supreme Court, Sept. 20, 1881. 
People of California v. Campbell. Opinion by Morri- 
son, C. J. (Myrick, Ross and McKee, JJ., concurred; 
Sharpstein, McKinstry and Thornton, JJ., dissented.) 





INDICTMENT — IF CONTAINING GOOD COUNT, NOT IN- 
VALIDATED BY BAD COUNT—CHARGING STATUTORY 
OFFENSE. — An indictment contained two counts. The 
first count charged that the prisoner ‘* feloniously, 
willfully and maliciously did set fire to and burna 
certain barn of one J. there situate, contrary to the 
form of the act of assembly.’’ The second count 
charged that he ‘‘ willfully did set fire toand burna 
certain barn of one J., there situate, the same being an 
out-house and not parcel of any dwelling-house, and 
having therein certain country produce, etc., contrary 
to the form of the act of assembly.’’ The prisoner 
demurred to the whole indictment. This demurrer 
the court overruled. He then demurred to the first 
count of the indictment. This demurrer was also 
overruled by the court. A general verdict of ‘ guilty ”’ 
was found on the indictment, and the prisoner moved 
that judgment be arrested. First. Because the jury 
had found him guilty of felony, when the offense com- 
mitted was, under the laws of Maryland, a misde- 
meanor only. Second. Because the jury found him 
guilty under the first count of a felony, and under the 
second count of a misdemeanor. The motion in ar- 
rest was overruled. On appeal by the prisoner, held, 
that the first count of the indictment was bad; it 
neither charged an offense at common law, nor under 
the Code; the description of the property being too 
indefinite to bring the offense within the crime of 
arson, or within the statutory offense of burning ‘an 
out-house not parcel of any dwelling-house.” That 
the second count of the indictment was a good count, 
being laid in the language of the Code, and being in 
other respects unexceptionable, and that as the indict- 
ment contained one good count, and the prisoner was 
found guilty and sentenced generally, the judgment 
should nut be set aside. It is sufficient to charge stat- 
utory offenses in the language of the statute creating 
them. This has become almost an axiom in criminal 
pleading. Parkinson yv. State, 14 Md. 198; Elborn’s 
case, 27 id. 488; Hlollohan’s Appeal, 32 id. 399; Whee- 
ler’s Appeal, 42 id. 563. When a statute contains an 
exception so incorporated with its enacting clause that 
the one cannot be read without the other, the rule of 
pleading is that the indictment must negative the ex- 
ception. Kellenbeck v. State, 10 Md. 438; Rawlings v. 
State, 2id. 211; Wharton Cr. Law, 191. It has been 
decided in the case of Kellenbeck v. State, that the 
qualifying words, ‘‘ nota parcel of the dwelling-house,” 

e essential parts of the description, and cannot be 
omitted. Maryland Court of Appeals, July 2, 1880. 
Gibson v. State of Maryland. Opinion by Bowie, J. 
(64 Md. 447.) 


Post-OFFICE OFFENSES—STEALING LETTER INTENDED 
FOR MAIL.—In this case the indictment was based 
Upon section 5467, United States Revised Statutes, and 
Charged that the defendant, being a post-office em- 





ployee, stole and took out of acertain letter, which had 
come into his possession and which was intended to be 
conveyed by mail, before it had been delivered to the 
party to whom it was addressed, a certain article of 
value, describing it. Held, that it was immaterial 
how the letter came into the possession of defendant, 
and it could not be set up as ground for a new trial 
that the evidence did not show that the letter was 
legally in the custody of the postal service, or that the 
defendant came into the possession of it in the regular 
course of his official duties, it being shown that a letter 
intended to be conveyed by mail came into his hands. 
United States District Court, Indiana, Dec. 7, 1881. 
United States vy. Hamilton. Opinion by Gresham, D. J. 
(9 Fed. Rep. 442.) 

—_—_—__+—_—_— 

CORRESPONDENCE. 
Tuer Cryvii Cope. 

Editor of the Albany Law Journal: 

After reading the extract from Mr. Carter’s argu- 
ment against the Civil Code published in your issue of 
25th inst., I conclude he is more opposed to the title 
of the code than to the code itself, for the argument 
isa strong one in support of the desirability of the 
same. AsTI understand the object of the code it is to 
tabulate ‘‘ these eternal and immutable principles of 
justice,” ‘‘ these fundamental principles” ‘t enacted 
before legislators ever sat.’’ ‘*These principles,” 
these fundamental principles, do now exist and are the 
rules whereby ‘‘the ordinary dealings and the 
ordinary affairs of menin their dealings with each 
other”’ areadjudged. Why not put “ these principles” 
* long since enacted ”’ and for which ‘there is no sub- 
stitute’ ina form that he who runs may read, and in 
which all can find the answer to the fundamental ques- 
tion *‘ what is just?”’’ If enacted, this code will givea 
standard of ‘* what is just,’? and not leave the answer 
to this ‘first inquiry’”’ to a shifting measure accord- 
ing to the ability of the inquirer to discriminate be- 
tween what is just and whatis unjust. Andis it not 
better that where one of these ‘“‘ immutable principles”’ 
‘enacted before legislators ever sat’’ has outlived its 
utility and is to be modified, corrected, disregarded 
and overruled by ‘‘ the higher source” that enacted it, 
to meet the ever changing condition of society, 
such change should be made public through the legis- 


| lators bya modification, correction, revision or repeal 


of the former “ principle,’ instead of through the 
dictum of the honorable gentlemen forming our 
Court of Appeals, after the large expense and great 
delay of the necessary intermediate litigation ? Mr. 
Carter isa little inconsistent when he argues that 
“eternal and immutable principles ’’ for which “there 
is no substitute’ cannot be tabulated and enacted as 
a law, because they cannot then be modified, corrected, 
disregarded or overruled. But consistency is not 
among the virtues of the opponents of the code. 
Yours respectfully, 
ARTHUR FURBER. 
Mr. TurNnenr’s DIscLAIMER. 

Editor of the Albany Law Journal: 

Ido not know what weight the profession in this 
State is inclined to attach to the remarks of yonr 
journal concerning Mr. Vield’s proposed Civil Code. 
I find however in your issue of this date, in an edi- 
torial respecting the arguments before the Assembly 
Committee, the following words: ‘* Mr. Turner, while 
he declared that the proposed code was the nearest 
perfection that it was possible for man to conceive, 
still contended that it is impossible to make a general 
code.”’ It seems to me therefore necessary to send 
youa few lines. What I did say in substance was that 
the committee of the Bar Association, which I repre- 
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sented, had been making a somewhat minute and 
careful examination of the proposed enactment, ap- 
portioning itamong themselves by subjects, and had 
been simply amazed at the errors, omissions and 
fundamental changes in the law which such examina- 
tion had disclosed; and that, conceding as we did, that 
no abler codifier existed than Mr. Field, we considered 
the remarkable inherent defects of his work as one of 
the strongest arguments that could be advanced 
against codification itself. It seems therefore hardly 
necessary for me to disclaim the absurd remark which 
you attributed to me. Pardon me if I take this 
opportunity of getting you to apprise the profession 
for usthat our committee is at work endeavoring to 
save both the bar and the general public the misfortune 
of the enactment of this code, that we expect to suc- 
ceed in so doing, but that we do not feel so confident 
of success as to be able to spare the efforts of any one 
any where in the same direction. 
Hersert B. TuRNER. 

New York, March 25, 1882. 


Dr. DWIGHT AND THE Crvi1L CopE. 


Editor of the Albuny Law Journal: 

Your comments last week upon the recent argu- 
ments against the proposed Civil Code, before the As- 
sembly Judiciary Committee, were entertaining as 
well as just. It is always lamentable to see great tal- 
ents enlisted in behalf of an unworthy cause. Great 
men are never at their best in trying to make the 
worse appear the better reason, and Dr. Dwight before 
the Judiciary Committee was no exception to the rule. 
His objection to the Code definition of a ship is 
equaled by his remarks upon the subject of slander. 
He says: “ The definitions of libel and slander in sec- 
tions 29 and 30 are remarkable. It is made slander 
falsely to impute to a man the present existence of an 
infectious or contagious disease. * * * It is not 
under the Code definition necessary that the statement 
should be malicious; it is enough that it is false.” 
And he adds, that a child might sue his father or 
mother for saying, casually, in the presence of others, 
that the child has the measles, when it has not. 

The language of the Code (§ 30, subd. 2) is, ‘‘im- 
putes in him the present existence of an infectious, 
contagious or loathsome disease.’’ In a sub-joined 
note to the edition of 1865, codifiers cite Williams v. 
Holdredge, 22 Barb. 396, where it is said: ‘* Man being 
formed for society, and standing in almost constant 
need, advice, comfort and assistance of his fellow- 
creatures, it is highly reasonable that any words which 
import the charge of having a contagious distemper 
should be in themselves actionable, because all prudent 
persons will avoid the company of a person having such 
adistemper. It makes no difference whether the dis- 
ease be owing to the visitation of God, to accident or 
to the indiscretion of the party therewith afflicted, for 
in every one of the cases the being avoided, from 
which the damage arises, is the consequence, and upon 
this the action is predicated.” 

Professor Dwight will hardly confess that his own 
law lectures do not adequately state the law in this re- 
spect. What does he say? I quote from a copy taken 
several years ago: ‘‘It is slanderous, by the common 
law, falsely to charge one with having leprosy or 
venereal disease or other contagious diseases of a loath- 
some nature;”’ citing, as also the Code, Williams v. 
Holdredge, supra. 

The professor has forgotten his own lectures; malice, 
it seems, is not essential, even according to him. And 
a father falsely charging his son, in the presence of 
others, with having the small-pox, might be amenable 
to an action for slander. 

Again, the professor objects to the *‘ general plan” 
of the Code, because it ‘‘ requires all words to be used 


in the ‘ordinary * sense, except when a contrary inten- 
tion plainly appears.”’ 

I submit that this is no objection at all, and if it 
were, every science would be open to the same criti- 
cism. There is no science, however exact, in which 
words are not used in their ordinary sense, except 
when a contrary intention plainly appears. 

In the same connection he says. “It is a vain delu- 
sion to suppose that a matter of science can be made 
clear by avoiding scientific terms;’’ and later on: 
‘One leading criticism to be made is in the imperfect 
and unscientific character of the definitions.” 

Place these remarks upon the science of law, in jux- 
tar position with the following eloquent passage in the 
peroration of his argument: ‘‘ Nearly every legal 
proposition is the out-come of a drama acted in the 
courts of justice. The law is thus enshrined in cases, 
Every principle comes to be hedged about with quali- 
fications, and it is impossible for any jurist to so state 
an existing rule, that it will not, in the course of 
further discussion, admit of further correction and 
limitation.” 

Cannot the truths of science be stated without hedg- 
ing and qualifying, correcting and explaining? How 
about the law of gravitation or Mariotte’s law! This 
controverts my notions of science and probably those 
of a great many other people. And yet Dr. Dwight 
wishes to give legal definitions a scientific character, 
and objects to the definitions of the Code because they 
are not scientific. 

But the most amusing deduction is, that the learned 
professor, in his daily avocation of teaching, is attempt- 
ing the impossible. He is endeavoring to teach what 
cannot be taught. The principles of law, he says, can- 
not be stated; they are the unknowable. Columbia 
College Law School then becomes a school of legal 
transcendentalism, which it certainly did not seem to 
be in the days when I used to listen to Dr. Dwight’s 
clear expositions. 

There is much more in his argument in the same 
vein, or to paraphrase his remarks upon the Code 
what is said here has ‘‘ been taken at random without 
exhausting the subject.”’ 

One word more: Dr. Dwight says that the Code has 
not been read by lawyers because it is not worth read- 
ing —though it grieves him to say that it is worthless. 
But it is, he says, good enough for students, if not for 
lawyers. ‘‘The ‘Code’ would be of much more ser- 
vice to a student as an outline of law than to a practi- 
tioner as a source of rules for practical use.’* On the 
whole the professor’s argument is worth reading, and 
after reading it I am strongly inclined to believe with 
Pascal in the “ strange contrarieties in the human un- 


derstanding.” 
ONE WHO IS FOR THE CODE. 


New York, March 27, 1882. 
— - > —_—— 


NEW YORK COURT OF APPEALS DECISIONS. 


"HE following decisions were handed down, Friday, 
March 24, 1882. 

Judgment affirmed, with costs — Bemis v. Williams; 
In rd Glacius v. Fogel; Murphy v. The N. Y. C. & H. 
R. R. Co. Appeal dismissed, with costs — Smith 
v. Rathbun; Same v. Same. —— Motion for reargu- 
ment denied — Doran v. Franklin Insurance Co.— 
Motion to advance cause granted — Rocky Mountain 
Bank v. Bliss. 

Ordered, The court will take a recess on Friday, the 
24th day of March, 1882, until Monday, the 10th day of 
April, 1882, at 10 o’clock A. M., at the old capitol in the 
city of Albany, then to proceed with the call of the 
present calendar. 





E. O. Perrin, Clerk. 





Tuesday, April 11, 1882, will be the next motion day. 
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ALBANY, APRIL 8, 1882. 


CURRENT TOPICS. 
UDGE ADVOCATE GENERAL SWAIM has in- 
structed the President that Mason was not 
guilty of an assault on Guiteau, because ‘‘ Guiteau 
being in a reclining position on his cot, a substantial 
brick wall intervened between him and the line of 
fire, and he was therefore in absolute security from 
any effort Mason might make to shoot him at the 
time.” And he quotes from Wharton: ‘Where 
however there is wanting apparent and real ability 
to hurt in any way, there is generally no assault ;” 
“where the ability to commit a felonious attack is 
apparently and really wanting, there is generally no 
assault.” The judge advocate general has suffered 
his prejudices and emotions to run away with his 
legal judgment. According to his views it would 
be no assault for one to shoot at another in the 
dark, when he gould not see him, or behind a tree, 
or through a closed door. So if Polonius had bor- 
rowed the Ghost’s armor before he hid behind the 
arras, and thus had been in ‘‘absolute security” 
against Hamlet’s rapier, the prince would not have 
been guilty of assault! Mason knew Guiteau was 
in the room; he did not know he was out of his 
line of fire; he fired into the room, as nearly at him 
as he could, and intending to kill him; and his bul- 
let lodged in the room near Guiteau. This is clearly 
an assault. The case would be different if Guiteau 
had not been in the room, or had been beyond shoot- 
ing distance. The putting Guiteau in fear was in 
itself an assault. It has been held that a threat to 
strike, although not within striking distance, is an 
assault, justifying self-defense. People v. Yslas, 27 
Cal. 630. So of a threatening advance with an in- 
tent to strike, although the aggressor was stopped 
before he got within striking distance. Stephens v. 
Myers, 4 C. & P. 349; State v. Vauney, 65 N. C. 
582. So of riding after a person so as to compel 
him to seek shelter. Jforton v. Shoppoe, 3 P. & P. 
73. So of chasing and shooting at a woman, 
whereby she is put in fear, and retreats to a place 
of safety. State v. Neely, 74 N. C. 425; 8. C., 21 
Am. Rep. 296. Still more nearly in point is Mullen 
v. State, 45 Ala. 43; S. C., 6 Am. Rep. 691, where 
the accused presented a loaded gun at another per- 
son, and snapped it three times, but it did not ex- 
plode because there was no cap on it, and it was 
held that if the accused supposed there was a cap 
on it, there was an assault. So in Hamilton v. State, 
36 Ind. 280; S. C., 10 Am. Rep. 22, a conviction 
was had of assault with intent to take a five dollar 
bill, although the person assaulted had no such bill. 
Mr. Bishop says: ‘‘ There is no need for the party 
assailed to be put in actual peril, if only a well- 
founded apprehension is created. Therefore if 
within shooting distance, one menacingly points at 
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another with a gun, apparently loaded, yet not 
loaded in fact, he commits an assault the same as if 
it were loaded.” In Com. v. White, 110 Mass. 407, 
it was held that this would be so even if the ac- 
cused knew the gun was not loaded. But this has 
not been generally accepted, and is going further 
than is necessary for the present case. There can 
be no doubt that if one shoots a bullet into a room, 
intending to hit 2 person whom he knows to be in 
the room, and whom he does not know to be out of 
reach of his shot, he is guilty of an assault. There 
is an apparent ability to hurt; the act is adapted to 
the end; and as Mr. Bishop says, ‘‘the adaptation 
need only be apparent.” So says Dr. Wharton in 
effect. The judge advocate general has wrested his 
quotations from Dr. Wharton from their context. 
That learned author nowhere lays down such a pre- 
posterous doctrine as the judge advocate general 
seeks to imply, but his citations and his conclusions 
are all to the contrary. 





The eleven judges of England have finally set- 
tled the question, so important to the ‘individual 
liberty” of the citizen, that a mere spectator at a 
prize-fight is not aiding and abetting. See ante, 22. 
M. Taine everywhere strenuously insists, with the 
prejudice and ardor of his race against perfidious 
Albion, that there is a streak of the morose and 
brutal in the true Briton; that he is fond of coarse 
sports, such as cock-fighting, bear-baiting, and prize- 
fighting. If he sees the present decision he will 
find himself confirmed. Tight of the eleven judges 
hold, on grounds more or less technical, that a vol- 
untary spectator at a prize-fight, unless he does 
something more than look on, is not an aider or 
abetter. On the other hand, Mr. Justice Mathew 
pointed out that ‘‘the chief incentive to a prize- 
fight, from which death or injury might result to 
one of the combatants, was the presence of a body 
of spectators.” So thought Baron Pollock; and 
Lord Coleridge remarked: ‘*But when a person 
went to a prize-fight and stayed there, with no other 
object than seeing one of these disgusting exhibi- 
tions, then he was equally guilty with the principals 
of an assault, for no two men, with no angry feel- 
ings against each other, would meet in perfect soli- 
tude to knock each other about for an hour or two 
— (laughter) —if there were no spectators.” This 
reasoning seems to us unanswerable. A voluntary 
spectator at a prize-fight certainly encourages it by 
his presence. And we do not see what show of 
reason Mr. Justice Manisty had for saying that ‘‘if 
one of the combatants in this case had died, the 
ruling (7. e., the conviction) would have been right, 
but under the circumstances, it was not.” If merely 
looking on is not intrinsically aiding and abetting, 
the fatal result of the thing looked at cannot change 
its nature. If the spectator does not encourage the 
striking, he certainly does not encourage the murder 
or manslaughter. On the whole, we are inclined to 
plume ourselves as more refined than the English, 
for we do not believe that this decision would have 
been made in any of the older States of the Union, 
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When we see that our columns are growing a lit- 
tle duller than usual, we turn to the proceedings of 
our Legislature, and we are always sure of finding 
something funny. In this instance Assemblyman J, 
J. Costello is the joker. The other day he offered 
the following: ‘‘Whereas, It is asserted in the 
public press that Messrs. Weed, Parsons & Co., pub- 
lic printers for the State of New York, have dis- 
charged several of their employees for the alleged 
offense of being members of a trade organization; 
and Whereas, Such action, if taken, is unjust, arbi- 
trary, and in restraint of individual liberty, Re- 
solved, That the committee on public printing be 
instructed to inquire whether such employees were 
discharged for the reason alleged; and if so, to re- 
port to this house whether such action is in viola- 
tion of any of the terms or conditions of the con- 
tract, and does not render it against the public 
interest to further award the said firm any contract 
for the public printing of the State.” Mr. Costello 
ought to have made his motion on the first of April, 
and then the day and the proposition would have 
fitly met — to say nothing of the mover. 


It is said that the law does not mind bad spelling, 
when idem sonans, nor unless it alters the sense. But 
bad spelling is sometimes influential in determining 
a disputed question of fact. Thus in Newman v. 
Goodman, a very recent nisi prius case in England 
—an action of libel —the defendant was charged 
with having written anonymous letters warning per- 
sons not to trust the plaintiff as a merchant, feeling 
‘*shure he cannot stand,” advising them to be “very 
cairful,” and saying he would be ‘‘sorrey” to see 
them suffer. The defendant swore he did not write 
the letters nor know any thing about them. Five 
witnesses thought they were not in his writing. 
One expert thought he wrote them. On cross-ex- 
amination the witness admitted that he spelled care- 
ful, ‘‘cairful;” that he spelled sorry, ‘‘sorrey;” 
and although he said he spelled sure, ‘‘ sure,” yet 
he was not sure that he always spelled it so. Mr. 
Justice Lopes charged that “he regarded the evi- 
dence in reference to the peculiarities of spelling as 
about as strong as he could imagine.” Verdict for 
plaintiff, £400. We may therefore say to an anony- 
mous and illiterate letter-writer, be sure thy,spell- 
ing will find thee out. 


The opening skirmish in the suit of O’ Gorman v. 
Arnoux, about the Superior Court judgeship, has 
come off, to the disadvantage of Judge Arnoux. To 
the complaint the defendant answered, setting 
up, among other things, the certificate filed by 
Judge Spier stating his age; averring Judge Spier’s 
resignation, and that no proceedings had been taken 
to declare the office vacant or oust him. The de- 
fendant applied for an order that the plaintiff reply 
to this as ‘‘new matter constituting a defense by 
way of avoidance,” under section 516 of the Code 
of Civil Procedure. Judge Lawrence denied the 
motion, observing: ‘‘The new matter upon which 


—< 


the defendant relies does not seem to me to bea 
defense by way of avoidance. * * * It will be 
perceived that the statute does not declare what the 
effect of the filing of the certificate in the office of 
the secretary of State shall be. It certainly is not 
declared to be final and conclusive evidence upon 
the question of the age of the justice by whom 
such certificate is filed. The certificate is a matter 
of public record, the contents of which are capable 
of being ascertained by any one who will inquire at 
the office of the secretary of State; and I do not 
see therefore why there should be an order made 
requiring the relator to reply to the allegations in 
respect thereto in the answer contained. So also as 
to the letter of resignation addressed by Justice 
Spier to the secretary of State. * * * Under 
the old system of pleading, confession and avoid- 
ance meant an admission in a pleading of the truth 
of the facts as stated in the pleading to which it 
was an answer, and the allegation of new and re- 
lated matter of fact which destroyed the legal effect 
of the facts so admitted; and it was an elementary 
rule in regard to such pleadings that they must ad- 
mit the material facts of the opponent’s pleading, 
either in terms or in effect. If that test is applied 
to the new matter pleaded by the defendant in this 
action, it is quite apparent that such new matter is 
not a confession and avoidance. The defendant cer- 
tainly does not intend, upon a proper construction 
of his answer, to admit that Justice Spier became 
and was seventy years of age sometime subsequent 
to the first of September, 1879, and prior to Decem- 
ber 31, 1881, ‘while in the possession of such office’ 
and ‘in the discharge of the duties thereof;’ nor 
that the relator was, at the election in November, 
1881, duly elected a judge of the Superior Court, 
as the successor of Judge Spier; nor that on or 
about the second of January, 1882, the defendant 
usurped and intruded into and unlawfully holds and 
exercises the office of judge of the Superior Court; 
and yet, as was, I think, correctly contended by the 
relator’s counsel on the argument of the motion, 
such must be the position of the defendant if the 
new matter referred to is to be held as an avoidance 
of the plaintiff's cause of action. In other words, 
I do not understand that there can be an avoidance 
without an admission that but for the fact of the 
avoiding matter the plaintiff would be entitled to 
judgment against the defendant. * * * Even 
if this were not so, I should feel constrained to deny 
the motion for the reason that it is addressed entirely 
to my discretion, and I can see no possible harm to 
the defendant in denying the motion. On the other 
hand, the case is one of great public importance, 
and one that should be speedily disposed of on the 
merits.” 

Assemblyman Farrar has introduced a bill pro- 
viding that where a husband has no right as tenant 
by curtesy, he may hold one-third of his deceased 
wife’s lands for life, unless she shall have provided 
otherwise by will. The bill should in terms be re- 
stricted to lands of which the wife dies seized; 
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otherwise the husband must join in every convey- 
ance made by her. We have some doubt of the pol- 
icy of the bill in any event. Assemblyman Mur- 
phy has introduced a bill providing that “whenever 
any person assists, entices, induces or inveigles an- 
other to commit a crime or violate any penal statute 
of this State, for the purpose of malice or revenge, 
or with the intent to inform against that person, or to 
convict him thereof by the aid of his testimony as a wit- 
ness for the prosecution on the trial of the aceused, such 
witness shall be deemed and held to be particeps 
eriminis in the alleged offense, and in every way 
equally guilty with the accused person, and subject 
to the same fines and penalties.” This is in the in- 
terest of the vilest part of creation — dram-sellers, 
policy-dealers, and venders of obscene literature. 
It should be stamped out. 





_—_- »>-- —. 


NOTES OF CASES, 

N Newcomer v. Kean, 57 Md. 121, the action was 
by husband and wife for slander of the wife, 
but the amended declaration concluded ‘‘to the 
damage of the plaintiff,” etc. The omission of the 
final s was held not to vitiate a verdict for the plaint- 
iffs, the original declaration having concluded ‘‘to 
the damage of the plaintiffs.” The court said: 
“Now, looking to the whole record, the original 
and amended declaration, it is evident, we think, 
that the word ‘ plaintiff’ instead of ‘plaintiffs,’ is a 
mere clerical mistake in the pleader, the omission of 
a letter s. Clerical misprisions are construed to be 
not only mistakes of the clerk in court, but such 
slips in writing as a clerk of the party might make. 
The suit was brought by the husband and wife, to 
recover damages, and both of them had an interest 
inthe judgment. It is plain the pleader meant to 
claim damages for both, and the word plaintiff was 
inadvertently written for plaintiffs. * * * To 
arrest the judgment in this case, because the word 
plaintiff was written by mistake for the word plaint- 
iffs, would be technical indeed, and inconsistent 
with the broad and liberal spirit with which courts 
now-a-days deal with objects of this kind.” Gra- 
son and Alvey, JJ., dissented, the latter observing: 
“T do not concur in the mode adopted of disposing 
of the question raised on the motion in arrest made 
in this case. The question is certainly exceedingly 
narrow and technical; but as long as we have in 
force a technical system of special pleading, we 
must observe the rules and technicalities of that 
system. Otherwise there would be no certainty in 
the administration of the law. And however much 
a judge may regret the defeat of an action, and it 
may be of a right, by means of a technical defect, 
yet if the defect or omission objected to be of a 
character not to be cured by the statutes of jeofails 
or amendments, he has no alternative but to allow 
the objection to prevail. He is not justified in 
overcoming the objection by straining language be- 
yond its natural and ordinary import, and forcing 
upon it a meaning that the words employed utterly 





fail to express. Nor can he supply material words 
to make up for the omissions of the pleader.” We 
commend these dissenting expressions to Professor 
Dwight, and our other learned friends who do not 
like Codes, and who believe that our Code of Pro- 
cedure has not simplified practice. As to the point 
of the decision, why are not two complainants the 
‘« plaintiff,” just as much as two grantors are ‘‘ the 
party of the first part?” 


In United Stutes v. Justices of Lauderdale County, 
Cireuit Court, W. D. Tennessee, January 27, 1882, 
10 Fed. Rep. 460, it was held that it is not a con- 
tempt of court for an officer to resign to avoid obe- 
dience to a writ of mandamus where he has an un- 
restricted right of resignation. The court, by 
Hammond, J., said: ‘‘If an officer is justified in 
surrendering his office because its duties are disa- 
greeable to him, or for any reason he does not wish 
to perform them, why may he not give it up for 
that reason as well after as betore mandatory pro- 
cess, and this without any responsibility for or in- 
quiry into the motive for his action? It seems to 
me wholly untenable, when an officer has the right 
of resignation, to hold that he is guilty of contempt 
of court if he resigns rather than obey a writ of 
mandamus. He cannot delay obedience without 
contempt, and he remains in contempt as long as 
he continues in office without obedience. lof v. 
Jasper County, 20 Am. Law Reg. (N. 8.) 435. But 
if before the opportunity to obey arrives, or before 
the time prescribed by law for obedience, he resigns 
effectually or vacates the office, Ido not recognize 
in the act of resignation any contempt, no matter 
what his motives. The mere fact that the creditor 
may be thus defeated of his remedy does not fur- 
nish a reason, though even this is merely temporary, 
as the successor is amenable to the same process. 
Comrs v. Sellew, 99 U. 8. 624; Thompson v. U. S., 
103 id. 480, 484; U. S. v. Labette County, 7 Fed. 
Rep. 318, 820. No authority has been produced 
which supports the contrary doctrine, and I think 
these views accord with the general principles in- 
volved in the consideration of the subject, and are 
a proper inference from the cases. Rees v. Water- 
town, 19 Wall. 107; Barkley v. Levee Com’rs, 93 U. 
S. 258; Meriwether v. Garrett, 102 id. 472, 511-518; 


Edwards Vv. U. S., 103 id. 471,” 


In Gunderson v. Richardson, 56 Towa, 56, it was 
held that no action will lie to recover damages for 
fraudulent representations made as an inducement 
to a contract entered into on Sunday. This grew 
out of a horse trade. The court said: ‘It is well 
settled that when parties enter into a contract on 
Sunday, and either of them undertakes to enforce 
it by action, or to recover damages growing out of 
the illegal transaction, the law will leave the parties 
where it finds them, and no recovery will be allowed. 
The law leaves the parties to suffer the consequences 
of their illegal acts. Pike v. King, 16 Towa, 49; 
Kinney v. MceDermot, 55 id. 674; 8. C., 23 Alb. Law 
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Jour. 423; Smith v. Bean, 15 N. H. 577. In the last 
cited case it is said that ‘no action will lie for fraud 
or breach of warranty upon a Sunday contract.’ 
* * * The case, it appears to us, is essentially 
different from the case of one travelling on Sunday 
and being assaulted by another or injured by a de- 
fect in the highway. In the latter class of cases the 
plaintiff does not seek to enforce an illegal con- 
tract, or to recover damages growing out of such 
contract to which he was an active party; nor, as is 
said in Schmid v. Humphrey, 48 Iowa, 652; S. C., 30 
Am. Rep. 414, ‘is he seeking to enforce any right 
obtained by the breach of any law.’” 


In Commonwealth v. Reimer, a recent case in the 
Common Pleas of Pennsylvania, the erection of an 
oriel window projecting three feet and a half over 
a street was restrained at the suit of the public as a 
nuisance. The court observed: ‘‘The encroach- 
ment in the case before us does not consist in an 
obstruction of the ordinary right of passage along 
or over a street or highway, a highway being de- 
fined to be a road given to the public, passing from 
one public place to another public place. The right 
of passing along or over a road has connected with 
it certain incidents which are essential to the proper 
enjoyment of it, such as light and air and view. If 
a highway should be covered over, for instance, by 
the owners of property fronting on-either side of it, 
so as to shut out the light from above, its enjoy- 
ment would not only be greatly interfered with, but 
it might often be rendered dangerous and _practi- 
cally useless. Projecting widows from an upper 
story interfere to some extent with the ordinary and 
proper enjoyment of rights which are free to all, 
and one who appropriates the space above the foot- 
way creates a purpresture by making several to him- 
self that which ought to be common to many. It 
cannot be successfully maintained that owners of 
property fronting on a highway have any such right 
as this, and when there is a purpresture set up, and 
such purpresture constitutes a nuisance as well by a 
wrongful appropriation of a portion of a highway, 
courts of equity may forbid the continuance of such 
nuisance and abate the same by injunction.” 


———__~___—_— 


THE REPORTERS.* 


HIS book, although perhaps not very generally 
known in the former editions, has for many 
years enjoyed an excellent reputation among its ac- 
quaintances. It is sui generis. It not only gives a 
great deal of instruction on a recondite topic, but 
is flavored with a quaint and pleasant humor, en- 
lightened by elegant scholarship, expressed in a 
style generally felicitous, and pregnant with sug- 
gestions. The legal profession should feel under a 
personal obligation to the author for devoting him- 


*The Reporters, arranged and characterized, with incidental 


remarks, by John William Wallace. Fourth edition, revised 
and enlarged, published under the superintendence of Frank- 
lin Fiske Heard. Boston: Soule & Bugbee, 1882. Pp. vi, 654. 








——___—_= 


self to such an apparently unpromising subject, and 
for evolving out of it such an original and useful 
contribution to the professional literature. For our. 
selves, we have not enjoyed many novels so much, 
and we have done in this instance what we are not 
apt to do in the case of most fictions, namely, read 
it through from cover to cover. Indeed, the book 
is not without romantic, biographical and historical 
interest. The author in many cases spins a pleas- 
ant thread of connection between the dry old re- 
porters and some of th® most stirring and amusing 
episodes, and some of the most distinguished char. 
acters in English history and literature. Thus it js 
pleasant to read that Rowe, editor of Benlowe & 
Dalison, was father of the author of ‘‘ Jane Shore” 
and ‘‘Fair Penitent;” that Popham was grand- 
father of the dramatist, John Ford; that Keble was 
ancestor of the author of the ‘Christian Year;” 
that Davies himself was a poet. The pages are also 
enlivened with interesting personal reminiscences, 
One of the most charming passages is that where 
the author describes old Plowden’s effigy in the 
Temple church, London, and his own pious efforts 
to restore it to its integrity. Some of the most cel- 
ebrated old cases he invests with fresh interest by 
his lively way of stating them, and his illustrative 
allusions to the dramatic and historical literature of 
the times. Nothing can be better than his account 
of Manby v. Scott, on the power of the wife to 
pledge her husband’s credit for necessaries; of the 
barleycorn and horseshoe-nail cases; and of the 
suicide case of Sir James Hales, supposed to be sat- 
irized by the gravediggers in /umlet. 

The style of the book is generally so elegant that 
it is painful to be obliged to record such slips as 
“as ex gratia ”’— which occurs twice; ‘a little over- 
trusting a one;” ‘like his American namesake 
did.” 

It does not detract from the keen enjoyment of 
the work that the reader cannot in every instance 
agree with the author in his views of related topics. 
For example, for ourselves, we do not share Mr. 
Wallace’s indignation at the superseding of the 
judges of Pennsylvania under a_ constitutional 
change of the judicial tenure from life or good be- 
havior to a specified number of years. We cannot 
see that ‘‘that is a man’s property which the State 
had not only invited, but encouraged him to ac- 
cept.” We prefer the theory of a speaker whom he 
denounces, that ‘‘the office is theirs, not his” —i. 
e., the people’s, not the judge’s. So, too, we must 
dissent from Mr. Wallace’s theory of reporting, that 
is, uniformly to give the head note, then a full state- 
ment of pleadings and facts, then the arguments 
and citations with elaboration, then the opinions, 
and finally the judgment. This may have answered 
in the dawn of jurisprudence, when there was 
plenty of time and lawsuits were few, but the ex: 
gencies of modern times demand more brevity. Mt. 
Wallace’s plan may come in play again when the 
Platonic year rolls around, but just now we are to0 
busy. Indeed, for that matter, we cannot see why 
it was ever necessary, or even justifiable, for a re 
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porter to state the facts when the judge had suffi- 
ciently stated them in his opinion. This is a repe- 
tition which deserves the censure that the judge in 
Racine’s Les Plaideurs passed upon counsel: 
“To repeat the same thing twenty times you prefer by far, 
Than once to abridge.” 

Mr. Wallace finds a singular reason for this office 
of the reporter, namely, that he is more impartial 
than the judge! Nor can we see what possible 
excuse either judge or reporter can have for stuffing 
a case with a prolix statement of the pleadings. 
Reports are not designed as treatises on pleading, 
but as announcements of the law. So, too, we be- 
lieve that all that is admissible of the arguments of 
counsel are the heads and some — (not always all — 
Heaven forbid !)—of the citations. The policy of 
giving all the citations is illustrated by the fact that 
opposing counsel frequently cite the same case as a 
precedent for their respective views. 

But the point on which we most strenuously dis- 
sent from Mr. Wallace is his unbelief in the possi- 
bility and advisability of codification. A stronger 
argument in favor of general codification than this 
volume cannot be imagined. Mr. Wallace vividly 
depicts the barbarism, the obscurity, the inconsis- 
tencies, the untrustworthiness of most of the early 
reporters. Those that are of any considerable mod- 
ern authority or importance can be summed up by 
counting the fingers once — Plowden, Coke, Croke, 
Yelverton, Hobart, Saunders, Salkeld, Lord Ray- 
mond, Strange, Burrow. As for the rest—the 
Year Books, Bellewe, Benloe, Dallison, Keilway, 
Moore, Dyer, Brooke, Anderson, Owen, Noy, Brown- 
low, Popham, Foley, Davies, Lane, Ley, Calthrop, 
Bulstrode, Hutton, Bridgman, Palmer, Jones, Winch, 
Latch, Hetley, Clayton, March, Style, Aleyn, Har- 
dres, Siderfin, Sevinz, Keble, Kelyng, Carter, 
Vaughan, Ventris, Pollexfen, Modern, Fortescue, 
etc., etc., Mr. Wallace himself has convinced us 
that they are generally untrustworthy or unimport- 
ant. Modern lawyers can take no more interest in 
them than in the wars of the Saxon Heptarchy, which 
Milton likens to the contests of kites and crows. 
They have been denounced by the greatest of mod- 
ern judges, such as Mansfield and Story. They are 
interesting mainly as historical curiosities. 

The obscure and doubtful origin of many of 
these reports deprives them of any authority. It is 
not always true that they are the work of the authors 
whose names they bear; indeed, it is frequently 
certain that they are not. As in those days the pro- 
ceedings and records of courts were not printed, 
and there were few official reporters, the originals 
were mere manuscript notes, generally fragmentary, 
of lawyers who attended court — probably in many 
cases mere students at law— and who incidentally 
hearing cases, or some part of cases, jotted down 
something about them, in their note-books, some- 
time, somewhere, for their own information, and 
very seldom with any intention of publication or 
promulgation. Frequently the manuscript printed 
from was not the original, but a copy, or a copy of 
a copy, or even further removed. Sometimes it was 





a translation from an original in French or Latin 
never published. As Mr. Wallace forcibly says: 
‘¢The original was lent, not to be printed, but to be 
copied. It was vitiated by transcript after tran- 
script; mistaken by blunders of the penman; en- 
larged perhaps to introduce cases, and mutilated to 
exclude them. Ignorance and interest, and acci- 
dent and recklessness, and the haste of fraud, all 
combined to produce error; and the work would be 
printed at last, without the concurrence of the au- 
thor, without the consent of the proprietor; and 
thrust surreptitiously upon the world from that 
copy, perhaps, which was the most corrupted of 
all.” 

Again, many of these so-called reporters were not 
contemporaneous with the decisions reported, and 
could never have heard the cases argued or decided. 
As Mr. Wallace says: ‘*Cases in new Benloe go 
back to the year 1531, while the book was printed 
in 1661, one hundred and thirty years after the de- 
cision of the cases it records. Anderson, which 
goes back to 1534, was printed in 1664, the same 
space of one hundred and thirty years afterward. 
In Owen there is an interval of one hundred and 
thirty years; in Brownlow, of eighty-three years; 
in Savile, of ninety-five years; in Gouldsborough, 
of seventy-two years; in Popham, of sixty-four; in 
Lane, of fifty-two; in Ley, of fifty-one.” Some- 
times the reports were not published until after the 
reporter’s death. And sometimes the reporter ac- 
knowledges that his report of a particular case is 
derived from hearsay. 

Again, the same cases are reported over and over 
again by different reporters in an entirely different 
and inconsistent manner, and it is not always possi- 
ble to tell which is right, although not infrequently 
it is not difficult to believe that they are all wrong. 

Frequently the reports are couched in a barbarous 
and obscure jargon of French, or Latin, and Eng- 
lish, or all three, sometimes almost unintelligible, 
quite often ridiculous. As the following notice of 
Littleton’s death: ‘Il fuit homme de profond in- 
telligence in the common law, and ingenious and 
eloquent in expression; and pur son vie, de grand 
integrity and piety, et son mort universally bewailé.” 
Or, ‘‘Symons violently reprise ses hors de ses mains 
arricre in facie ecclesie, devant que les parishioners 
fueront tous dehors l’eglise.” It is pitiful to ob- 
serve the efforts made in our day to keep alive this 
senseless jargon. Thus in the current volume of 
Pennsylvania reports we find ‘‘nul tiel record,” 
‘puis darrein continuance,” ‘‘ scire facias sur mort- 
gage,” ‘‘terre-tenant,” ‘‘semble,” and the like. It 
is particularly exasperating to see so many reporters 
using ‘‘ semble,” when they mean, ‘‘ it seems.” 

These old monuments preserve many ‘trivial 
fond records,” perpetuate the most ridiculous hair- 
splitting and trifling to which logic can be prosti- 
tuted, and treat the most absurd queries in the 
gravest manner. As Holmes says of the katydid: 


“Thou sayest a very foolish thing 
In such a solemn way.” 


Many of the matters thus discussed are only 
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rivalled by the problems debated by the schoolmen, 


such as whether Adam had a navel, and whether 


the pious will rise with their bowels. 


Now Mr. Wallace, ‘‘his nature being subdued to 
what it works in, like the dyer’s hand,” would per- 


petuate these obscure, apocryphal, inconsistent, 


trivial old drivellings, by a carefully edited and 
sumptuously printed new edition, at the expense of 
the government of Great Britain, but he does not 
We do not object to his 
antiquarianism; indeed, we ourselves are rather fond 
of such delvings; but such researches as those so 
agreeably presented in this volume convince us of 
We are not to be con- 
vinced that it is impolitic or impracticable to codify 


believe in written laws ! 


the wisdom of written laws. 


the common law, to rescue it from the darkness, 
uncertainty, and untrustworthiness of these sources, 
and to render it simple, authoritative, and con- 
sistent. 

————— 


RECEIVERS IN FORECLOSURE. 

The power of the court, pending an action for the 
foreclosure of a mortgage, to appoint areceiver, is upon 
the argument of a motion therefor assumed by the 
plaintiff, conceded by the defendant. The motion is 
not made upon grounds mentioned in the Code, but is 
based upon the alleged inadequacy of the security, and 
insolvency of the mortgagor. Ifthe latter opposes the 
motion, he confines his opposition to a denial of inade- 
quacy or of insolvency. No inquiry is made by court 
or by party whether the mortgage specifically pledges 
the rents and profits as well as the land. It is the pur- 
pose of this article to endeavor to show, that if the 
rents and profits have not been specifically pledged, the 
practice of our courts in appointing a receiver upon 
such ground of inadequacy of security and insolvency 
of the debtor, is without jurisdiction. Or rather as this 
jurisdiction has gone without saying for a long series of 
years, it will be less venturesome and more deferential 
to put an interrogative than announce a proposition. 
Whether the court now has jurisdiction to appoint a 
receiver on the ground of inadequacy of security and 
insolvency of the debtor, in the foreclosure of a mort- 
gage, where the rents and profits have not been speci- 
ally pledged, quere ? 

This query could not well be indulged in during the 
existence of our late Code, but arises by reason of 
changes made by the present one. 

It was the undoubted practice of the old Court of 
Chancery to appoint such receivers. It was considered 
matter of discretion to appoint or not, but the ap- 
pointment would be made, if the mortgagee could show 
that his security was inadequate and the person liable 
fora deficiency insolvent. People v. Norton, 1 Pai. 
17 «((1828); Bank of Ogdensburg v. Arnold, 5 id. 38, 
(1835); Sea Jns. Co. v. Stebbins, 8 id. 565 (1841); Shotwell 
v. Smith, 3 Edw. 588 (1842); Howell v. Ripley, 10 Pai. 
43 (1843); Astor v. Turner, 11 id. 436 (1845); Post v. 
Dorr, 4 Edw. 412 (1845); Lofsky v. Maujer, 3 Sandf. 
Ch. 69 (1845); Quincey v. Cheeseman, 4 Sandf. Ch. 405, 
(1846)]. These comprise, it is believed, all the reported 
cases in this State on this subject down to 1848. The 
first is in 1828,and the next,— observe the dates,— in 
1835. The Code of 1848 did not contain, in the enu- 
meration of grounds for the provisional remedy of a re- 
ceiver, the particular one under discussion. But after 
a specific enumeration, there followed a general clause 

authorizing an appointment in such other cases as 
might be according to previous practice. § 244, subd. 
6. So that for thirty years thereafter, the’court con- 





tinued the practice of appointing on such grounds, by 
virtue of these special statutory provisions. The repeal. 
ing act (Laws of 1877, chap. 417) repeals subd. 5 of see- 
tion 244. The new Code does not contain any provision 
of similar import. See §713. For such power, resort 
must therefore now be had to the general jurisdiction 
of the court as successor to the Court of Chancery. If 
it be urged that the provisions of section 713 as they now 
stand are ample warrant, wherein it is provided that a 
receiver of property (on which rents and profits are by 
name included) may be appointed before final judg- 
ment on the application of a party, who establishes an 
apparent right to or interest in the;property, where it 
is in possession of an adverse party, and there is danger 
it will be removed beyond the jurisdiction, lost, in- 
jured or destroyed; it is sufficient for the present to 
auswer that the terms,removed beyond the jurisdiction, 
lost, injured or destroyed cannot be predicated of lands 
or rents and profits thereof, merely because the secu- 
rity is inadequate and the debtor insolvent. It would 
be a stretch of language to claim that inadequacy and 
insolvency are a cause for fear of removal or destruc- 
tion. Land cannot be removed, nor lost, nor destroyed; 
it may be injured, but inadequacy and insolvency are 
not in themselves any evidence of danger thereof. 
Rents cannot be lost, injured or destroyed. After col- 
lection they may be removed, but inadequacy and in- 
solvency are not in themselves any evidence of danger 
thereof. Evidently the section was not intended to 
include such cases, nor do the courts appoint such re- 
ceivers upon any such theory. Further, as to rents 
and profits, the argument of this article is, that if they 
have not been specifically pledged, the mortgagee has 
neither an apparent right to, nor interest in them. 

If then since 1877 the court must look to the juris- 
diction of the Court of Chancery for its power to ap- 
point a receiver upon the grounds only of inadequacy 
and insolvency, an examination into that jurisdiction 
is not untimely. As above stated the practice of that 
court, down to the day of its death, undoubtedly was 
to appoint a receiver in foreclosure upon such grounds 
alone. Nor was any distinction made whether the 
mortgage specially pledged the rents and profits or not. 
1t may then well be asked how is it possible at this late 
day to raise adoubt that this practice was ever without 
jurisdiction? With bated breath, with shoes reveren- 
tially off, as treading upon holy ground of the venerated 
past, the following line of discussion is falteringly sub- 
mitted to the adherents of stare decisis. 

Many grave questions, unlooked for, difficult of solu- 
tion, have arisen by reason of a statutory enactment 
repealing or changing a rule of law. Law is ascientific 
logical system, the different rules whereof bear a due 
relation to each other, to the whole. No one of them 
can be abolished or changed without affecting others. 
The relations of other rules to a rule sought to be 
changed can not always be (with the brilliant legisla- 
tors of our present times hardly ever are) in the mind 
of the legislature. From a seemingly clear and simple 
enactment results flow never dreamed of, until some 
case arises in the courts. It may, it generally does, 
take a series of cases by parties, numberless arguments 
by counsel, years of thought by courts, to get the bear- 
ings of a change in even a single rule of law. Some of 
the old rules must live, some must die, some be modi- 
fied. Trite as are these reflections, they are pertinent 
to the matter in hand. The act about to be mentioned 
formed no exception to the general law of change. 

The Revised Statutes are responsible for the query 
now raised. ** No action of ejectment shall hereafter be 
maintained by a mortgagee or his assigns or represent- 
atives for the recovery of the possession of the mort- 
gaged premises,”’ 2 R. 8S. 312, $57. Short, concise, ap- 
parently simple enactment, what other result could it 
have but the intended one of merely allowing a mort- 
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or to retain his possession? In what other way 
could the relation of mortgagor and mortgagee be 
affected? So far as the subject in hand is concerned, 
the following statement of those relations prior to Re- 
yised Statutes will suffice. 

“A mortgagor in possession, according to English 
law, is regarded as a strict tenant at will of the mort- 
gagee, who being the legal owner, is entitled at law to 
the immediate possession, and to the receipt of rent if 
the land is in lease, and he may enter upon the mort- 
gagor at any time, even before default in payment of 
the mortgage money and eject him. The mortgagor 
consequently has no power of making leases that will 
bind a mortgagee, and when he collects rent he is only 
to be considered as receiving it, in order to pay the in- 
terest which accrues on the mortgage, by an implied 
authority from the mortgagee, until the latter deter- 
mines his will as to the possession.’”’ Taylor’s Land. 
and Ten., §120, 7th ed. We may accept this as a cor- 
rect exposition of the prior law of this State, upon the 
question under discussion. See Johnson v. Hart, 3 
Johns. Cas. 322, 1802. It was said by Spencer, J., in 
1809, in Jackson v. Dubois, 4 Johns. 216, **a mortgagee 
is considered at law and for certain purposes as the 
owner of the estate,"’; and in a recent case, which we 
do not now call to mind, it was said in effect, the doc- 
trine that the legal title lay in the mortgagee had never 
been adopted in all its consequences in this State. 

lt is apparent that the jurisdiction in equity to ap- 
point a receiver ina foreclosure suit upon the grounds 
under discussion was based on this legal relation of 
mortgagor and mortgagee. The mortgagee owned the 
rents as wellas the land. To such an extent was his 
right at law to the rents recognized in equity, that ‘it 
is unquestionably as a general rule the settled doctrine 
of courts of equity that where any thing is due to a 
mortgagee in possession, he will not be deprived of such 
possession by any appointment of a receiver,’’ per 
Smith, J., Bolles v. Duff, 35 How. 483, quoting Lord 
Eldon as saying, “I said that if he would swear that 
sixpence was due I would not appoint a receiver.’’ 
When then in a suit by a mortgagee out of possession 
to foreclose the equity of redemption, he applied for a 
receiver, he asked only for that to which he was legally 
entitled, to get which he mightif he chose have gone 
to law in ejectment. In giving him a receiver, chan- 
cery simply put him in the way of obtaining through 
its machinery what was his own. As far as the mere 
question of power was concerned, it is equally clear 
that it was immaterial whether or not the security was 
adequate or the debtor solvent. The mortgagor had 
neither right nor interest beyond an ‘equity of re- 
demption,” to be availed of by him before decree. 
There was no real difference between the mortgagee’s 
obtaining the rents and profits by gaining possession 
through ejectment at law, or by a receiver in equity. 
Both were different means to the sameend. But “he 
who asks equity must do equity,” one meaning of 
which is, he who invokes the aid of acourt of equity 
cannot always be allowed to insist on his full rights at 
law. When a mortgagee had chosen toallow a mort- 
gagor to remain in possession and receive the rents to 
his own use, there could be no equitable reason upon a 
bill of foreclosure, why a mortgagor should be deprived 
of his possession before the decree, if the land were 
adequate security or he solvent. In such a case he 
would be likely before decree to avail himself of his 
equity of redemption. The equitable rule therefore 
grew up,that when the mortgagee simply came into 
equity to cut off the mortgagor’s right of redemption, 
a receiver would not be appointed, unless the security 
were inadequate and the owner of the equity insolv- 
ent. Such was the practice in this State as appears 
from the cases above cited. In 1830 came the abolish- 
ing of ejectment as against a mortgagor in possession. 





The full bearings of that change were not at once per- 

ceived. The doctrine that the mortgage is but “a 

shadow of the debt,”’ ‘‘a security of a personal nature,” 

‘“‘a mere chose in action,” was of slow though logical 

growth. No such expressions, it is thought, will be 

found in the opinions of Chancellor Walworth or the 

vice-chancellors. The idea of ages that the legal title 

was in the mortgagee could not be dispelled all at 

once, merely by virtue of an act abolishing a particular 
kind of action as against a class of persons. Forty 
years later, the expressions juss used are common. 

“The mortgagor in law and equity is regarded as the 
owner of the fee, and the mortgage isa mere chose in 
action, a security of a personal nature.’’ Per Dwight, 
C., Trustees v. Wheeler, 61 N. Y. 115. See also Trim 
v. Marsh, 54 id. 604. Ever since 1830, from one case 
to another, the courts have be enengaged in finding out 
and determining the results of their change. So slow 
has this process been that courts and counsel atill use 
the phrase “equity of redemption”, without even an 
intimation that it is now inaccurate, a name for some- 
thing which no longer exists. An equity of redemption 
was the right in equity of the mortgagor to regain his 
legal title by paying the debt. If then he has the legal 
title all the time, there is no such thing as an equity of 
redemption. The mortgagor now simply owes a debt. 
That debt is secured by a mere lien on his land. The 
purpose of what we still term a foreclosure suit is, no 
longer to cut off an equitable title, having the legal, but 
to acquire both legal and equitable title, having 
neither. If then after fifty years we continue in 
briefs, in opinions, in reports, inaccurately to call a 
mortgagor an owner of an equity of redemption, how 
can it be supposed that the profession at that day were 
better able to perceive all the results flowing from this 
change? For counsel in an argument in 1831 before 
Chancellor Walworth or Judge Cowen to have spoken 
so slightingly, so contemptuously of that solemn instru- 
ment under seal, a mortgage, as a mere chose in action, 
a security of a personal nature, a shadow of the bond, 
at law as well as in equity, would have seemed as flip- 
pant, as absurd, as ignorant, as an attempt to argue 
the seal off the bond. 

Time was needed to adjust the bearings of this 
change. There are still incongruities, besides the con- 
tinued use of the expression, equity of redemption. 
“Tt is doubtless somewhat incongruous, in view of the 
doctrine now well settled in this State, that a mort- 
gage isa mere security and nota title, to define it as 
a conveyance of an estate or interest in the land mort- 
gaged, but the character of mortgages as mere choses 
in actions was not as well understood when the Revised 
Statutes were enacted, as it has since been.’’ Per An- 
drews, J., in Decker v. Boice, 83 N. Y. 220. 

However as time went on,cases came up, various ques- 
tions were solved. Among these cases was one in 1845, 
Lofsky v. Maujer, supra, holding that the filing a bill 
in foreclosure, of itself creates no lien on the rents. 
Later, in 1852, it was held that a mortgagor is entitled 
to the rents to his own use down to the time when the 
purchaser at the sale under foreclosure is entitled to 
the possession of the land. Clason v. Cooley, 5 Sand. 
447. Substantially affirmed in Whalen v. White, 25 
N. Y. 466. No question of a receiver was there 
involved. The chancellor continued to appoint receiv- 
ers on the same ground after the Revised Statutes as be- 
fore, the first reported case being Bank of Ogdensburg, 
v. Arnold, supru. No doubt as to the right appears to 
have been raised until in 1844, in Post v. Dorr, supra. 
Vice-Chancellor McCoun, thus disposes of it — having 
been done by the chancellor, he is ‘‘not at liberty to 
depart from it.”” But he adds: “at the same time I 
confess myself unable to discover the analogy or the 
principle under our laws in relation to the nature or 
true character of a mortgage, which authorizes such | 
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an interference with the legal rights of the mortgagor, 
unless indeed he has by the express terms of the con- 
tract pledged the rents and profits—as well as the 
corpus of the estate —as security for the debt.” 
The question then slept, so far as we have been able 
to to trace it, until 1858, when similar views were ad- 
vanced by our present Chief Judge Andrews, when 
counsel in the case of Syracuse City Bank v. Talman, 
31 Barb. (See his brief at p. 204). The court did not 
pass*upon the point. The question again slept, and so 
faras we have been able to find, has not since been 
raised or decided in any reported case. The courts 
have continued the practice, and were the point ever 
taken between 1848 and 1877, that they had not the 
power, could have referred to subd. 5 of § 244 0f the 
old Code. The question is really then at the present 
time an open one. It is to be looked at upon principle. 
Now under what principle, upon what theory, by what 
right can the court take from their owner the rents and 
profits of his land, to which he has the legal and 
equitable title, of which he has not made pledge, and 
vest them inareceiver? Why is inadequacy of secu- 
rity and insolvency of the debtor any more reason for 
appointing a receiver in a foreclosure, than in any other 
action? Principle says that courts, whether at law or 
equity construe, do not make contracts. Prior to 1830, 
a mortgagee’s contract gave him title to the land, and 
thereby right to rents and profits which follow the title. 
Since 1830 his contract gives him no title in land, no 
right to rents and profits but simply ‘ security of per- 
sonal nature.”’ If then a court appoints a receiver, it 
makes a contract the parties did not make, it gives him 
a security they did not contract for. Equity follows 
the law; being no longer entitled to the rents at law, 
how is he in equity? To say that the rent grows out 
of the land, hence the mortgagee is entitled to it, begs 
the question. Rent is not an appurtenance to land, 
but a profit issuing out of it. Itis ‘‘an incident to the 
reversion.”” Taylor’s Land. and Ten., $154. The 
legal title to the rent must follow the legal title to the 
land. The land has been pledged to the mortgagee as 
security ; he can only work out a claim to the rents by 
meaus of the claim to the land; and all the right he 
has in law or equity in an ordinary foreclosure suit is 
to have the land sold to pay his debt. Then begins his 
right to rent, if he has been the purchaser. His appli- 
cation for a receiver upon the grounds under consider- 
ation, is no longer asking the discretion to be exercised 
in favor of his legal right, but is wholly an application 
to give him further security which he did not see fit to 
exact when he made his contract. No suit can be 
maintained by acreditor to compel his debtor to give 
him further security. He must either realize on the 
security he has or get judgment for the debt. What 
was said by Chancellor Williamson, though in a some- 
what different connection, in Cortelyew v. Hathaway, 
8 Stock. 39, 1855, in declining to adopt our rule for New 
Jersey, even though ejectment then lay against a mort- 
gagor, may here be quoted: ‘A mortgagee takes his 
security with full knowledge of its value, and if he 
takes an inadequate security, it is his own fault.” Ap- 
plying this language in a State where the title to the 
land and therefore to the rents, in law and equity, is in 
the mortgagor, we submit it affords a reason for deny- 
ing to a mortgagor a receiver on the grounds merely of 
inadequacy and insolvency. We contend that even if 
courts still have the power, acourt of equity ought not 
to exercise it. Why should an unforeseen depreciation 
of values be saddled on an insolvent owner, and he be 
compelled to lose the rents? Does not his creditor get 
all he has to give, the land? The only answer can be, 
the debtor will be held in judgment for a deficiency, 
therefore it can make no difference to him, if that de- 
ficiency is lessened before hand by a sequestration of 
the rents. Tothat the answer is ample, a zeceiver is not 








asked for, or appointed, if the person liable for the de. 
ficiency is solvent. You do therefore in a foreclosure 
case, what you are not allowed to do in any other, you 
get a lien on a debtor’s property in advance of a judg- 
ment, because he is not solvent. You can not get an 
attachment in an ordinary action, on any such ground 
merely. You cannot get a receiver in any other action 
on any such ground merely. You cannot require q 
trustee, or an executor, to give bonds on any such 
ground merely. Yet you maintain that a court of equity 
can do for you, who are going to strip the insolvent of 
his last dollar, what is not done even in courts of law, 
always supposed to have followed the letter of the bond 
to the farthest extent. I maintain this is all wrong, 
that it always was wrong as between man and map 
that receivers should be appointed on such grounds 
alone, wrong in law, above all wrong in equity. But 
whether it was or not prior to 1830, since then it is 
positively illegal. 

The cases in which receivers have been appointed 
present a curious conglomeration when an attempt to 
co-ordinate them is made. We venture to charge, if 
some be sound others can not be, they cannot be har- 
monized upon any general theory. Thus when it is 
said, as in Clason vy. Corley, supra, the owner of the 
equity is entitled to the rents down to the time when 
the purchaser at the foreclosure sale is entitled to his 
deed, the decision must be bottomed on the principle 
that the legal title to the land cannot be in nubibus, as 
it is not in the purchaser until he gets his deed, as it is 
not in the mortgagee it must be in the mortgagor; the 
title to the rent follows the title to the land. That 
being so, how can the casual circumstance in a par- 
ticular case of the pecuniary standing of the mortgagor, 
or a depreciation of the property, work a change of 
legal rights? If equity follows the law, how can the 
other decisions be justified? For how is it possible to 
have areceiver appointed, except on the theory ofa 
lien in equity? But Lofstky v. Maujer, swpra, holds 
such lien does not.exist. But if it does exist, how is it 
possible to uphold Howell v. Ripley, or Post v. Dorr, 
supra, where a second mortgagee was allowed to get 
ahead of a first, or Wash. Life ns Co. v. Fleischauer, 
10 Hun, 117, where he was allowed to do so fn the very 
foreclosure suit by the first mortgagee? But the crown- 
ing caseisan unreported one, wherein a mortgagor, 
residing on the mortgage premises, was compelled to 
attorn toa receiver, and pay arental! This isa logical 
decision. Granted that a mortgagor’s right to rents 
from his tenants can be taken away bya receiver in 
foreclosure, it logically follows that if he occupies the 
premises himself, thereby practically receiving rent, 
he can be made to attorn toa receiver as any other ten- 
ant. But remembering that down to the time of sale, 
he has the legal title to those premises vested in him- 
self, isit not reductio ad absurdum to hold, he must 
pay rent for the use of bis own land, and so pay to one 
who has no right at law or equity to oust him from 
possession? Is not this taking the rents a practical 
ouster? Is there not something radically wrong ina 
theory which produces such a result ? 

To sum up. The point is made that the Revised 
Statutes in taking away the right of a mortgagee to 
maintain ejectment, took away, as the doctrine is now 
firmly settled, his legal title to the mortgaged premi- 
ses; converted the equitable title of the mortgagor 
into alegal one, or rather as it gave no equitable title 
to the mortgagee, it superadded to the equitable title 
of the mortgagor the legal title as well; it therefore 
took away the foundation on which only existed the 
jurisdiction of chancery to appoint a receiver on the 
grounds under discussion; the foundation disappear- 
ing, the jurisdiction could not thereafter be main- 
tained. During the life of the Code of 1848 in the way 
shown at the outset, the point could not be well taken. 
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That way having ceased to exist by express repeal, no 
similar provision takiug its place, the question has since 
1877 become an open one. 

It is to be decided on principle. Principle says equity 
must follow the law, rent must follow the land, courts 
construe, do not make contracts. If a specific pledge of 
the rents is not nominated in the bond, the law doth 
not give it, the court cannot award it. 

If this be sound, the usual sequestration of rents and 
profits in a foreclosure suit by means of a receiver ap- 
pointed only on the ground of inadequacy of the secu- 
rity and insolvency of the debtor, is a taking of prop- 
erty without due process of law. 

JoHN Brooks LEAVITT. 
——— ® 
STATUTE OF FRAUDS—ORAL CONTRACT 
RELATING TO LAND. 
ENGLISH COURT OF APPEAL, APRIL 13, 1881. 


ALpERSON v. MAppison, 45 L. T. Rep. N.S. 334. 

A. desiring to retain in his service the defendant, who had 
been acting as his housekeeper for many years, and to 
whom he was indebted in arrears of wages for such ser. 
vice, represented to her that if she would forbear to press 
him for the arrears of wages due to her, and giving up 
other prospects in life would continue toserve him for the 
rest of his life without wages, he would make a will leav- 
ing her a life estate in certain property of which he became 
owner in fee. A. made a will which was void, not having 
been properly attested, by which he left the defendant a 
life estate in the property in question, and the defendant, 
relying on the representations so made by A., was induced 
to continue in his service till his death, when she took pos- 
session of the title deeds of the property. In an action 
brought by the plaintiff, as the heir-at-law of A., torecover 
possession of the title deeds, the defendant counter-claimed 
for a declaration that she was entitled to alife estate in the 
said property, and to retain the title deeds for her life. 

Held, that the counter-claim could not be supported, as the 
alleged contract was not in writing, and there was no part 
performance within section 4 of the Statute of Frauds. 

Judgment of Stephen, J., reversed. 

= action was tried at the Durham Summer As- 

sizes in 1879, before STEPHEN, J., by whom it was 

reserved for further consideration. 

The statement of claim alleged that the plaintiff was 
brother and heir-at-law of Thomas Alderson, deceased, 
who died intestate on the 15th December, 1877, and in 
whose service the defendant, Elizabeth Maddison, 
had lived as housekeeper formany years before his 
death. 

Thomas Alderson, at the time of his death, was 
owner in fee of an estate called Manor House Farm, 
and on his death his property descended to the plain- 
tiff as his heir-at-law. The defendant took possession, 
on Thomas Alderson’s death, of the title deeds of the 
property. The plaintiff claimed the restitution of the 
title deeds, and damages for their detention. 

The statement of defense admitted in substance the 
allegations of the statement of claim, but stated in 
detail that Thomas Alderson becoming indebted to the 
defendant for wages, and wishing her to remain in 
his service, made an agreement with her to the effect 
that if she would forbear to press him for arrears of 
wages due to her, and would serve him for the rest of 
his life without wages, he would at his death leave her 
a life interest in the Manor House Farm. 

Paragraph 7 of the statement of defense stated that 
Thomas Alderson, meaning to carry out his promises, 
made a will by which he left the property in question 
(subject to asmall annuity) to the defendant for her 
life. 

By way of counter-claim the defendant repeated the 
statements above mentioned, and added that the will 
referred to, though signed by Thomas Alderson, was 





not properly attested, whereby he had failed to fulfil 
his engagements to her. She claimed a declaration 
that she was entitled toa life estate in the Manor 
House Farm, or to such life estate as the draft will 
purported to devise to her, and that she was entitled to 
retain the deeds for her life. Inthe alternative she 
claimed to be entitled to retain the deeds till she had 
been paid all wages due to her, or fair remuneration 
for her services. The counter-claim originally con- 
tained an alternative claim to have the real and per- 
sonal estate of Thomas Alderson administered, and 
that she might be declared to be a simple contract 
creditor for the amount of her wages at a fair payment 
for her services; but in the amended statement of 
defense this was struck out, so that the only questions 
before the court were whether the defendant was en- 
titled to a life estate in the property, and whether she 
was entitled to a lien on the deeds. 

At the trial it was proved that Thomas Alderson had 
made the will referred to, and that it had not been 
properly attested, so that as a will it was void. 

At the suggestion of the learned counsel on both 
sides, the following question was put to the jury, viz., 
whether the defendant was induced to serve Thomas 
Alderson as his housekeeper without wages for many 
years, and to give up other prospects of establishment 
in life, by a promise made by him to her to make a 
will leaving her a life estate in Manor House Farm, if 
and when it became his property? The jury replied 
‘* Yes,’”’ and the learned judge thereupon reserved for 
further consideration the effect of this finding and 
the evidence; and after argument, held that the re- 
presentations made by Thomas Alderson to the defend- 
ant were terms ina contract which was binding on 
Thomas Alderson and his heirs, and that the defendant 
was entitled toa life estate in thesaid property, and 
to retain the title deeds for her lifc; and that although 
the contract related to land within section 4 of the 
Statute of Frauds, the statute did not apply by reason 
of the contract having been completely performed on 
the part of the defendant. This decision is reported 
23 Alb. L. J. 6. 

The plaintiff appealed. 

Bagshawe, Q. C., and Gainsford Bruce (Ridley with 
them) for plaintiff. 

James G. Wood and John Edge, for defendant. 


The following cases were referred to in the course of 
the argument in addition to those mentioned in the 
judgment: Lester v. Foxcroft, 1 W. & T. (5th ed.) 828; 
Pickard v. Seurs, 6 Ad. & E. 460; Hammersly v. Biel, 
12 Cl. & F. 45; Caton v. Caton, L. R., 2 H. of L. 127; 
Nunn v. Fabian, L. R., 1 Ch. 35; Coles v. Pilkington, 
L. R., 19 Eq. 174; 31 L. T. R. (N. 8S.) 423; Freeman v. 
Cooke, 2 Ex. 654; Prole v. Soady, 1 L. T. R. (N. 8.) 309; 
2 Giff. 1. 

BAGGALLY, L. J. The plaintiff in this action is the 
heir-at-law of one Thomas Alderson, who, at the time 
of his decease, was the owner in fee simple of a farm 
in the North Riding of the county of York, known as 
the Manor House Farm. Thomas Alderson died on 
the 16th December, 1877, intestate, and upon his de- 
cease, the defendant, who had for some years been in 
his service as housekeeper, took possession of the title 
deeds relating to the farm, and refused to give them 
up to the plaintiff, who therefore commenced the 
present action to recover possession of the deeds. 
These facts are not disputed by the defendant, but it is 
alleged by her that she entered the service of Thomas 
Alderson in the year 1845 when she was sixteen years 
old, and that having remained in his service, first as 
general servant, and afterward as housekeeper until 
the year 1860, and her wages being then considerably 
in arrear, she determined to quit his employment, but 
that he, being an old man and very anxious that she 
should continue with him, promised her that if she 
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would remain with him, and continue to serve him for 
the rest of his life, and would forbear to press for her 
wages, he would, in satisfaction of the arrears of her 
wages and in lieu of future wages, leave her a life in- 
terest in the Manor House Farm, which he expected 
his uncle would leave him, and in afhy other property 
of which he might be possessed, and would effectually 
secure such life interest to her; and that it was 
mutually agreed between them to that effect. It is 
further alleged by the defendant that the said Thomas 
Alderson from time to time, and after he had succeeded 
to the Manor House Farm, repeated the promise he had 
so made to her in 1860, and that relying upon his prom- 
ises and upon the agreement so come to between them, 
she continued to serve him as his housekeeper until 
his death, and did not press him for payment of any 
wages. The allegations were made by the defendant 
in her statement of defense, and she thereby submitted 
that she was entitled to an estate for life in the Manor 
House Form and to the custody of the title deeds 
which were sought to be recovered from her in the ac- 
tion; and by way of counter-claim, she claimed a 
decree or declaration to the like effect; she further, 
and in the alternative, claimed to be entitled to retain 
the deeds until she had been paid all wages due to her 
from the said Thomas Alderson, or a fair and reasona- 
ble remuneration for her services. It is admitted by 
the defendant that the promises so alleged to have been 
mads by the said Thomas Alderson, and the agreement 
80 alleged to have been entered into between them, 
were by parol only. The plaintiff, by his reply and by 
way of defense to the counter-claim, claimed the bene- 
fit of the statute of frauds. The action was tried be- 
fore Stephen, J., at the Durham Summer Assizes in 
1879. The defendant was examined at the trial, and 
verified by her own testimony the several allegations 
to which reference has been made. It was further 
proved that some time after Thomas Alderson became 
the owner of the Manor House Farm he signed a docu- 
ment which purported to bea will, and by which he 
purported to leave the said farm to the defendant for 
life, subject to the payment of [a small annuity, but 
that after his death it appeared that the document so 
signed by him was not duly attested so as to operate as 
awill. Atthe request of counsel on both sides Stephen, 
J., put the following question to the jury: *‘ Was the 
defendant induced to serve Thomas Alderson as his 
housekeeper without wages for many years, and to give 
up other prospects of establishment in life by a prom- 
ise made by him to her to make a will leaving her a life 
interest in the Manor House Farm if and when it be- 
came his property?’’ The jury having answered this 
question in the affirmative, the learned judge reserved 
the effect of the evidence and of the finding of the jury 
for further consideration, and eventually gave judg- 
ment for the defendant, making a declaration as claimed 
for the first alternative of the defendant’s counter- 
claim. The judgment of Stephen, J., appears to have 
been based upon the following considerations: that 
there was a contract between Thomas Alderson and 
the defendant to the effect alleged by her; and such 
contract, whether it could or could not have been en- 
forced by him, was based upon a sufficient considera- 
tion to make it binding upon him, and upon his estate 
in the possession of the plaintiff, to whom it passed on 
his decease; that such contract was completely per- 
formed on the part of the defendant, and by reason 
thereof the provisions of the statute of frauds had no 
application. From that judgment of Stephen, J., the 
present appeal is brought. In support of the appeal it 
has been contended (1) that that which has been treated 
by Stephen, J., as a contract originally binding upon 
Thomas Alderson was at most a representation made 
by him of his intention, by which possibly the defend- 
ant might have been influenced, but in respect of 





which she could not have enforced any demand againgt 
Thomas Alderson in his life-time, or against his estate 
after his decease; (2) that assuming it to have been the 
intention of the parties to enter into a binding agree. 
ment, the terms of that alleged by the defendant to 
have been come to between them were so vague and 
uncertain in their scope and effect that neither party 
in the life-time of Thomas Alderson could have obtained 
a decree for specific performance, even though there 
had been a memorandum in writing of its terms signed 
by both of them; (3) that inasmuch as the alleged con- 
tract related to land, the circumstance that there wag 
not any memorandum or note thereof in writing, 
within the intent and meaning of the 4th section of 
the statute of frauds, was a sufficient answer to the 
counter-claim of the defendant; and (4) that there had 
not been any part performance sufficient to take the 
case out of the operation of the statute. We are of 
opinion that the third and fourth of the reasons so as- 
signed by the plaintiff are well founded, and are suffi- 
cient to support his appeal. It isnot disputed that the 
third must prevail unless the fourth is rejected. The 
question then which we have to determine is whether 
there has been such a part performance of the alleged 
agreement as to exclude the operation of the statute of 
frauds. This is the question which has been chiefly 
discussed before us, though it would appear, from tho 
judgment of Stephen, J., that the question more par- 
ticularly argued before him was, to use his own form 
of expression, whether the defendant made a bargain 
with Thomas Alderson, or took her chance of his keep- 
ing his word. Now, it is a well-recognized rule, that 
if in any particular case the acts of part performance 
of a parol agreement as to an interest in land are to be 
held sufficient to exclude the operation of the statute 
of frauds, they must be such as are unequivocally re- 
ferable to the agreement; in other words, there must 
be a necessary connection between the acts of part 
performance and the interest in the land which is the 
alleged subject-matter of the agreement. It is not 
sufficient that the acts are consistent with the existence 
of such an agreement, or that they suggest or indicate 
the existence of some agreement, unless [such agree- 
ment has reference to the subject-matter. As was said 
by Lord Hardwicke in the case of Gunter v. Halsey, 
Amb. 586, they must be such as could have been done 
with no other view or design than to perform the agree- 
ment. Thus payment of part, or even of the whole, of 
the purchase-money, is not sufficient to exclude the 
operation of the statute, unless it is shown that the 
payment was made in respect of the particular land 
and the particular interest in the land which is the 
subject of the parol agreement. On the other hand, 
the admission into possession of a stranger is, speak- 
ing in general terms, a sufficient part performance, for 
it is not explicable upon any other supposition than 
that it has resulted from a contract in respect of the 
land of which possession has been given. Again, the 
continuance in possession of a tenant is not in itself a 
sufficient part performance of a parol agreement for 
the purchase from the landlord, for it is equally con- 
sistent with a right depending upon his tenancy. Let 
us then apply this test to the acts of part performance 
relied upon by the defendant in the present case; they 
are limited to her continuance in the employment of 
Thomas Alderson until his death without being paid 
the wages due to her in 1860, and without receiving any 
remuneration for her subsequent services. It cannot, 
with any show of reason, be contended that such con- 
tinuance in his service was referable to an agreement 
that he would leave her a life estate in his property, or 
indeed that it was referable to any agreement what- 
ever. Other considerations for the continued service 


of the defendant will readily suggest themselves, and 
in particular, that to which we have already referred 
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as having been suggested by the plaintiff in argument, 
that the defendant had been induced to continue in 
the service of Thomas Alderson by an expectation, 
founded possibly upon a representation made by him 
of his intentions, of some future benefit to be derived 
under his will, should she continue in his service. The 
circumstance that Alderson subsequently executed a 
document which he intended to operate as a will in the 
defendant’s favor carries the case no further; it is as 
consistent with a previous expression of intention as it 
is with his having previously entered into an agree- 
ment, and it is equally consistent with his never hav- 
ing done either the one or the other. For the reason 
then that there is not, in the present case, any evidence 
of a sufficient part performance of the parol agreement 
upon which the defendant’s counter-claim is based, to 
exclude the operation of the statute of frauds, we are 
of opinion that the plaintiff's appeal should be allowed. 
The cases of Loffus v. Maw, 6 L. T. R. (N. S.) 346; 3 
Giff, 592; and Ungley v. Ungley, L. R., 4 Ch. Div. 73 
were much pressed upon us by the counsel for the de- 
fendant, as supporting a conclusion different from that 
at which we have arrived; but it will be found upon 
an examination of those cases that they differ ma- 
terially in their circumstances from that under con- 
sideration. In Loffus v. Maw a codicil had been exe- 
cuted, giving the plaintiff, by way of declaration of 
trust of property devised to trustees, the benefit previ- 
ously promised, and such codicil having been pro- 
duced and explained to the plaintiff, she, upon the 
faith of the provision apparently so made for her, con- 
tinued in the testator’s service until his death. Bya 
subsequent codicil he made void the trusts in her favor 
declared by the previous codicil, and directed that it 
should be read as if her name had not been mentioned. 
The vice-chancellor decreed that the trusts declared 
inher favor by the earlier codicil should be carried 
into effect by the devisees in trust. The benefit of the 
statute of frauds had been claimed by the defendants, 
but the vice-chancellor summarily disposed of the 
objection by saying that the statute of uds had no 
application to such cases. The question of the opera- 
tion of the statute being excluded by reason of part 
performance was in no way entertained by him. 
Whether this case was rightly decided it is not for us 
now to express an opinion, but it is no authority for 
the defendant’s contention. In Ungley v. Ungley,a 
father, immediately after the marriage of his daughter, 
and in pursuance of a verbal promise before the 
marriage, put the daughter and her husband into pos- 
session of a leasehold house of which he was the owner, 
but which was subject to a charge in favor of a build- 
ing society payable by installments. The father paid 
the installment which became payable during his life, 
and the balance, 110/., became due shortly after his 
death. The Court of Appeal (affirming Malins, V. ©.), 
held that the possession given by the father excluded 
the operation of the statute of frauds, as the agreement 
was to give the house free from incumbrances, and 
that consequently the 1101. was payable out of the 
father’s estate. There is nothing in this decision in- 
consistent with the conclusion at which we have arrived 
in the present case, for as we have already observed, 
admission into possession has been recognized as a part 
performance sufficient to exclude the operation of the 
statute. Having arrived at this conclusion, it is per- 
haps unnecessary that we should express any opinion 
as to the other reasons which have been urged on be- 
half of the plaintiff in support of his appeal. Stephen, 
J., was of opinion that a contract had been concluded 
between Thomas Alderson and the defendant. We do 
not dissent from that view, but the case well illustrates 
the wisdom of the Legislature in enacting the statute 
of frauds, as well as the propriety of the conclusion at 
which courts of equity, through whose jurisdiction the 
strictness of the law has been hitherto moderated, 





have in more recent times arrived, that the application 
of tke principle of allowing acts of part performance 
to exclude the operation of the statute should not be 
extendsd. Without intending or desiring to suggest 
doubt as to the perfect truthfulness of the defendant’s 
statement, it is impossible not to feel to how great an 
extent the determination of the terms of the parol 
agreement is dependent upon the testimony of an in- 
terested witness, speaking of a transaction which took 
place many years ago, and after the death of the only 
other party to the transaction. We bave only further 
to observe that upon the assumption that such a con- 
tract as that alleged by the defendant was in fact come 
to between her and Thomas Alderson, it was a con- 
tract which, in our opinion, could not have been en- 
forced by either party to it during the life of Thomas 
Alderson. As regards the obligation upon the defend- 
ant, it was a contract for personal service, for the 
specific performance of which a decree could not be 
obtained, though in some cases, as in that of Lumley 
v. Gye, 2E. & B. 216, a court of equity would restrain 
by injunction the doing of an act contrary to the terms 
of the agreement, and in that way obtain in substance 
a performance of it. Nor could a court of equity any 
more than a court of law compel a man to make a will 
in accordance with any promise or agreement previ- 
ously given or entered into by him. But there is a 
further objection to the claim of the defendant to have 
a declaration as against the plaintiff, that she is entitled 
to alife interest in the Manor House Farm. She is 
claiming to have the same benefit as if Thomas Alderson 
had made awillin herfavor. Stephen, J., pointed out 
his in judgment, that to contend that Alderson’s heir- 
at-law was estopped by Alderson’s conduct from dis- 
puting the validity of the unattested document, would 
be to repeal the statute of wills. It appears to us that 
to give the same effect to a man’s promise or agreement 
to make a will, as to a will made by him in pursuance 
of such promise or agreement, would be in direct con- 
travention of the provisions of the statute. The 
alternative claim of the defendant was hardly pressed 
uponus. If any wages or other remuneration were due 
to her at the decease of Alderson, her claims in respect 
thereof could not be enforced against his heir-at-law 
in this present action, at any rate as the pleadings are 


at present framed. 
Judgment reversed. 


—__>+—_——, 


EVIDENCE—IN CIVIL ACTION OF DAM- 
AGES FOR ACT ALSO INDICTABLE. 


IOWA SUPREME COURT, JUNE, 1881. 


WELCH Vv. JUGENHEIMER.* 


In civil action of damages for an act also indictable, no 
higher degree or greater quantity of proot is requisite than 
if the act were not indictable. 

CTION under civil damage act. The opinion states 
the case. 


Edward W. Stone and Wilson & Kellogg, for appellant. 
McJunkin & Henderson, for appellee. 


SEEvVERS, J. [Omitting other points.) The defend- 
ant asked the court to instruct the jury that it 
is a violation of the criminal statutes for a per- 
son to sell or give to another, while intoxicated, any 
intoxicating liquors, and that the jury must be satisfied 
beyond a reasonable doubt that the defendant so did, 
before they would be warranted in finding against him. 
This instruction was refused and the jury were in- 





*To appear in 56 Iowa. 
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structed that a preponderance of the evidence was 
sufficient to enable the plaintiff to recover. This action 
of the court is assigned as error. Barton v. Thompson, 
46 Iowa, 30; S. C., 26 Am. Rep. 131, was a civil action 
to recover damages for willfully and maliciously set- 
ting fire to a certain stack of wheat, and it was held 
that the plaintiff must satisfy the jury beyond a rea- 
sonable doubt that the allegations in the petition were 
true, before he could recover. The correctness of this 
decision has been questioned by counsel in several 
cases which have been before us, and authorities cited 
which were not before us when that case was deter- 
mined. It is proper also to say that we were largely 
influenced in making the ruling in Barton v. Thompson 
because of the rule which this court at an early day 
had adopted in the actions of slander, it being regarded 
as doubtful whether a distinction conld be drawn be- 
tween such actions and any other civil action in which 
a crime is charged. A more careful examination of 
the books satisfies us that whatever may be the rule in 
actions of slander or libel, where a crime is charged 
and a justification is pleaded, the rule in Barton v. 
Thompson is in conflict with the weight of authority 
and cannot be sustained on principle, and is therefore 
overruled. That the authorities are conflicting must 
be conceded. The doctrine that when a crimiual act 
is charged in a civil action it must be established be- 
yond a reasonable doubt before there can bea recovery 
is approved in 2 Greenl. on Ev., § 408; Taylor’s Ev., 97, 
and Bish. on Mar. and Div., § 644. It is disapproved 
in 2 Wharton on Ev., § 1246, Cooley on Torts, 208, and 
Proffatt on Jury Trials, § 335. 

The only case cited by Greenleaf in suppport of the 
rule is Thurtell v. Beaumont, 8 Eng. Com. Law, 531; 1 
Biug. 339. This case was decided in 1823, and we are 
not aware that it has been followed by the courts of 
England. In relation thereto it has been said: ‘The 
decision on this point in Thurtell vy. Beawmont was 
made on application for a rule, and without much con- 
sideration. It has never received approbation in the 
English courts, although asa rule of evidence occasions 
have repeatedly arisen for its adoption and applica- 
tion.’’ Depere, J.,in Kane v. Hibernia Ins. Co., 39 
N. J. 697; S. C., 23 Am. Rep. 239. 

Leaving out of view for the present actions of slander 
and libel, the following cases should be regarded as 
adbering to the rule adopted in Thurtell v. Beaumont, 
supra: Thayer v. Boyle, 30 Me. 475; Butman v. Hobbs, 
35 id. 228; McConnell v. Mutual Ins. Co.,18 Ill. 228; 
Pryce v. Security Ins. Co., 29 Wis. 270, and Freeman 
v. Freeman, 31 Wis. 235. The following cases have 
been cited as also adheringto therule. White v. Com- 
stock, 6 Vt. 405; Brooks v. Morse, 10 id. 37, and Riker 
v. Hooper, 35 id. 457, but as these actions were brought 
to recover statutory penalties there is some doubt 
whether a rule applicable to them should prevail in 
civil actions brought to recover damages. 

In the following cases the rule aforesaid is disap- 
proved: Washington Union Ins. Co. v. Wilson, 7 Wis. 
169; Blaiser v. Milwaukee Mechanics’ Jns. Co., 37 id. 
31; Knowles v. Scribner, 57 Me. 495; Hoffman v. West- 
ern Ins. Co., 1 La. Ann. 216; Schmidt v. Jns. Co., 1 Gray, 
529; Bissel v. West, 35 Ind. 54; Young v. Edwards, 72 
Penn. St. 267; tna Jus. Co. v. Johnson, 11 Bush, 587; 
Rothschild v. Ins. Co., 62 Mo. 356; Munsen v. Atwood, 
30 Conn. 102; Elliot v. Van Buren, 33 Mich. 49; S. C., 
20 Am. Rep. 668; Bradish v. Bliss, 35 Vt. 326; Kane 
v. Hibernia Jus. Co., before cited. 

In some of these cases instructions were approved 
which required more evidence to enable the plaintiff 
to recover when the cause of action was based upon a 
crime than in other civil actions, because of the pre- 
sumption of innocence which prevails in all cases. That 
is, the evidence must so far preponderate as to over- 
come such presumption. But the rule that a prepon- 





derance is sufficient still remains intact, for the 
ruling only amounts to this: that the preponderance 
of the evidence must be sufficient to overcome not only 
the other evidence but the presumption of innocence, 
such presumption being regarded as an established 
fact to beovercome, as are other facts; and this, we 
thibk, must be so. 

The rule that guilt must be established in a criminal 
action beyond a reasonable doubt was engrafted on the 
common law because of a tenderness for, and in favor 
of, persons charged with crimes which affected their 
lives and liberties, at a time when the criminal law was 
harshly administered, and cruel and harsh punishments 
were inflicted for slight and trivial offenses. It has 
been retained when in great measure the reason forits 
adoption has ceased. A conviction for a crime is fol- 
lowed by penal consequences affecting the life and lib- 
erty of the person charged. Not so ina civil action. 
And the general rule in this class of actions is that the 
rights of the parties must be determined by a prepon- 
derance of the evidence. In criminalactions the good 
character of the person charged may be shown as a de- 
fense, and it may entitle him to an acquittal. State vy. 
Northrupt, 48 Iowa, 583; S. C., 30 Am. Rep. 408. While 
in civil actions no such rule obtains, nor can, unless, in 
exceptional cases. the good character of the person 
charged with acrime be shown. Bays v. Herring, 51 
Iowa, 286; 1 Greenl. Ev., § 54. 

As the rule in criminal actions is that the evidence 
must establish the guilt of the person charged with 
crime beyond a reasonable doubt, and the rule in civil 
actions is that a preponderance of the evidence is suffi- 
cient to enable the injured party to recover whatever 
damage he has sustained because of the alleged crimi- 
nal act, it cannot be said a recovery in the latter has 
the force and effect of a conviction in a criminal action 
in so far as it tends to degrade the person against whom 
the recovery is had, because he has not been found 
guilty of any crime as required by the laws of the land, 
Therefore it ie that it has been well said there may be 
a recovery in a civil action, although the alleged crime 
on which the action is based has not been established. 

As the consequences which follow a recovery in a 
civil action are so materially different from those 
which follow a conviction in a criminal action, and as 
the reason for the establishment of the doctrine of rea- 
sonable doubt has no application to civil actions, we do 
not think the rule should be extended to the latter, un- 
less slander and libel, when a crime is charged and 
justification pleaded, constitute an exception. In one 
or more of the above cited cases it is said this is so. 
Whether such conclusion is well grounded we are not 
agreed, and as it is unnecessary to determine it at this 
time, we do not doso. We deem it proper however 
to call attention to the fact that it was held in Bradley 
vy. Kennedy, 2 G. Greene, 231; Forshee v. Abrams, 2 
Iowa, 571; Fountain v. West, 23 id. 9, and Ellis v. 
Lindley, 38 id. 461, that in such actions a plea of justifi- 
cation charging a crime must be established beyond a 
reasonable doubt. The opinion in Fountain v. West 
was written by Dillon, J., but in Scott v. Home Jns. Co., 
1 Dillon, 105, in which case it wa8 pleaded as a defense 
that the plaintiff had set fire to and caused the building 
insured to be burned, the jury were instructed that the 
doctrine of reasonable doubt did not apply. The rule 
held in the cases above cited in this State is the direct 
opposite to that held in Elliott v. Burrell, 60 Me. 209; 
Folsom v. Brown, 5 Foster, 114; Matthews v. Huntly, 
9N. H. 146, and Kincaid v. Bradshaw, 38 Hawks (N.C.), 
63, and this latterrule is said to be correct in Cooley on 
Torts, 208. In our opinion the Circuit Court did not err 
in refusing the instruction asked, and instructing a8 
was done. 

But for the errors before considered the judgment is 

Reversed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 
CoUNTER-CLAIM — CONSTRUCTION OF PLEADING — 
CAUSE OF ACTION NOT IN JURISDICTION OF COURT — 
WASTE ON LAND SITUATED WITHOUT STATE — JURIS- 
picT1on.— (1) Plaintiff, in his complaint, alleged that 
defendant agreed to convey to him mortgage uotes to 
enable him to secure title to a plantation in Louisiana 
which defendant had sold to a debtor of plaintiff; that 
plaintiff relying upon the agreement paid money and 
took possession of the plantation and made permanent 
improvements thereon; that defendant violated the 
agreement whereby defendant sustained damage to the 
extent of $10,000 for which judgment was demanded. 
Defendant, among other defenses, set up as a counter- 
claim that plaintiff had while in possession destroyed 
and wasted the said plantation, for which defendant 
demanded judgment of $6,000. This counterclaim was 
demurred to on the ground that the court had not 
jurisdiction, the lands being without the State. Held, 
that the answer must be construed with the complaint, 
and it sufficiently appeared upon the face of the counter- 
claim, taken with the complaint, that the lands upon 
which waste was alleged to be committed were with- 
out the State. (2) A counter-claim for damages sus- 
tained by waste committed on land situated without 
the State is not allowable. It isa general rule of law 
that actions for injuries to such property must be 
brought in the forum rei sifw, and this rule has been 
uniformly sanctioned and upheld in this State. Story 
Confl. Law, § 554; Watts v. Kinney, 25 Wend. 485; 8. C., 
6 Hill, 82; American Un. Tel. Co. v. Middleton, 80 N. 
Y. 408; De Courcy v. Stewart, 20 Hun, 561. This rule 
has not been changed by Code Civ’ Pro.,§98. That 
section was not intended to define the jurisdiction of 
the Supreme Court, but simply to determine the place 
of trial of actions of which it had jurisdiction. (3) 
Unless a counter-claim can be set up as a cause of ac- 
tion it cannot be set up as a counter-claim. Code Civ. 
Pro., $501. It must be a cause of action upon which 
defendant might sue plaintiff at the place where the 
action is commenced. If the court has no jurisdiction 
of an action on the counter-claim it has none of this 
counter-claim. Judgment reversed. Cragin v. Lovell. 
Opinion by Earl, J. 
[Decided Feb. 28, 1882.] 


EVIDENCE—BOOKS OF ACCOUNT—ORIGINAL ENTRIES 
—ENTRIES ON SLATE TRANSFERRED TO LEDGER—BOOK- 
KEEPER COMPETENT TO PROVE BOOK ACCOUNT.— (1) It 
was proved that horse-shoeing work done by respond- 
ent for testator was first entered at the time upona 
slate generally kept by the respondent, occasionally by 
his foreman, The entries were then transferred by 
respondent’s book-keeper to a day-book about every 
day and then to a ledger from the day-book; no prices 
for the work were entered until the charges were car- 
tied into the ledger, and then the respondent fixed the 
prices and they were eutered accordingly. The re- 
spondent directed the men and superintended the 
work, doing some part of it himself. There was evi- 
dence showing that one of the book-keepers saw some 
work done and made some entries on the slate. The 
account showed a credit for moneys paid by‘testator. 
Held, that the ledger was a book of original entries 
and admissible assuch. (2) Under the rule that a party 
who offers his account-book in evidence shall prove by 
those who have dealt and settled with him that he 
keeps fair and honest accounts (Vosburgh v. Thayer, 
22 Johns. 461), held, that a book-keeper in his employ 
who has an account with him is a competent witness. 
The rule is a general one and no reason exists why it 
should be restricted in its operation so as to exclude 
any one who deals with the party. Thestatement that 
the correctness of books cannot be proved by an em- 
ployee of the party, in Hartman v. Catlin, 1 E. D. Smith, 








729, dissented from. (3) The authorities are numerous 
which hold that books containing entries made by 
those whose duty it was to make them in the usual 
course of business are competent evidence when other 
requisites are sufficiently established. Bank of Monroe 
v. Culver, 2 Hill, 531; Merrell v. Ithaca & O. R. Co., 16 
Wend. 586; Krom v. Levy, 3T. & C. 704. The ledger 
of the respondent was clearly admissible within the 
rule as to the admission of books of account in evidence. 
That the entries were transferred froma slate does 
not affect the testimony. Sickles v. Mather, 20 Wend. 
72; Faxon v. Hollis, 15 Mass. 427. Judgment affirmed. 
McGoldrick v. Traphagen. Opinion by Miller, J., An- 
drews, C. J., Earl and Danforth, JJ., concur, Finch 
and Tracy, JJ., dissent, Rapallo, absent. 

[Decided March 14, 1882.] 


NEGLIGENCE—MASTER AND SERVANT—CO-SERVANT— 
DUTY OF MASTER AS TO SAFE MACHINERY. — Plaintiffs 
intestate was an employee in the repair shop of the de- 
fendant railroad company, andas such was intrusted 
with setting the safety valve of a locomotive which 
had been‘repaired at 153 pounds pressure, the highest 
pressure allowed by defendant upon its locomotives in 
use. The rules of defendant in reference to locomo- 
tives sent to this shop for repair were comprehensive, 
and required a full examination of such locomotives 
by the boiler makers and machinists employed in the 
shop to discover defects, and required the repair or re- 
port of such defects, and the boiler makers and machin- 
ists were competent for the business intrusted to them. 
In this case by the negligence of the boiler makers de- 
fects in the boiler were not discovered, and through 
such defects the boiler exploded, killing intestate. The 
work done by intestate was the last to be done on the 
locomotive before it was put upon the road. He was 
unaware of the defects causing the explosion. Held, 
that the defendant was not liable for the death of in- 
testate, he being a co-servant of the boiler makers. To 
the general rule that the master is not liable to a ser- 
vant for injury from the negligence of a co-servant, 
there are two exceptions: where the negligent servant 
was unfit and incompetent and the accident resulted 
from his unfitness or incompetency. Laning v. New 
York Cent. R. Co., 49 N. Y. 521. And second, where 
the accident resulted from unsafe machinery and ap- 
pliances furnished by the master. Flike v. Bost. & 
Alb. R. Co., 53 N. Y. 550; Fuller v. Jewett, 80 id. 46. 
These exceptions are subject to the qualification that 
the duty imposed upon the master to employ compe- 
tent servants and furnish fit and safe machinery is not 
absolute but relative. The master does not guarantee 
either the competency of the co-servants or the safety 
of the machinery. He undertakes to use due and rea- 
sonable care in both respects and that there shall be no 
negligence on his part or on the part of any person 
intrusted by him to employ servants or procure ma- 
chinery. Here the master employed competent ser- 
vants, and the case is not within the principle that 
holds the master responsible for unsafe machinery, the 
locomotive not having been placed on. the road for use, 
which would be an assurance to an employee that it 
was fit and safe. It was defective and placed in the 
repair shop to make it fit for use. Fuller v. Jewell, 80 
N. Y. 40, distinguished. Judgment affirmed. Murphy 
v. Boston & Albany Railroad Co. Opinion by Andrews, 
C. J. 

[Decided Feb. 28, 1882.] 

WILL— CONSTRUCTION OF—TRUST NOT IMPLIED 
FROM DOUBTFUL WORDS AFTER ABSOLUTE GIFT.— 
Testator being about to take a long journey, made his 
will containing this devise: ‘* [ do therefore make this 
my last will and testament, giving and bequeathing to 
my wife Caroline all my property, real and personal, 
of whatever name and nature it may be, in that lam 
now possessed, or is owned by me, or that I may have 
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or be possessed of at the time of my death, etc., and 
do appoint my wife Caroline my true and lawful at- 
torney, and sole executor of this my last will, to take 
charge of my property after my death, and retain or 
dispose of the same, for the benefit of herself and child- 
ren above-named.’’ Held, that by the last clause of 
the above devise defendant did not impose a trust 
upon the estate given his wife for the benefit of her- 
self and children. The discretionary power given to 
the widow to retain or dispose of the property for the 
benefit of herself and children was not intended to 
limit or cut down the prior absolute gift. The words 
are but a mere expression of the testator’s wish that the 
widow should make such use or disposition of the 
property devised as would in her judgment best pro- 
vide for herself and her children. It is settled that 
when the words of the will in the first instance clearly 
indicate a disposition in the testator to give the entire 
interest, use and benefit of the estate absolutely to the 
donee, it will not be restricted or cut down to any less 
estate, by subsequent or ambiguous words inferential 
in their intent. See Lamb v. Evans, L. R., 10 Eq. 267; 
Mackett v. Mackett, L. R., 14 Eq. 49; Howarth v. 
Dowell, 6 Jurist (N. 8.), 1360; Parsons v. Bert, 1 T. & C. 
211; Webb v. Wood, 2 Sim. Ch. (N. 8S.) 267; Hutchin- 
son v. Tennant, L. R., 8 Ch. D. 540; Wilson v. Major, 
ll Ves. 203; Fox v. Fox, 27 Beav. 301; Gilbert v. 
Chapin, 19 Conn. 342; Bardswell v. Bardswell, 9 Sim. 
Ch. 319. Judgment reversed. Clark v. Leupp. Opinion 
by Tracy, J. 

(Decided Feb. 28, 1882.] 


UNITED STATES SUPREME COURT AB- 
STRACT. 
e MARCH, 1882. 


CONFLICT OF LAW — CONSTRUCTION BY FEDERAL 
COURTS OF STATE STATUTES — PRACTICE — ERRONEOUS 
JUDGMENT ON DEMURRER.— (1) The construction given 
by the Supreme Court of a State to a statute of limita- 
tions of the State will be followed by this court ina 
case decided the other way in the Circuit Court before 
the decision of the State court. Tioga R. Co. y. Bloss- 
burg and Corning R. Co., 20 Wall. 137; Kibbe v. Ditto, 
93 U. S. 674; Fairfield v. Gallatin County, 10 id. 47. (2) 
The erroneous sustaining of a demurrer to a replica- 
tion to one of several defenses in the answer requires 
the reversal of a final judgment for the defendant, 
which is not clearly shown by the record to have pro- 
ceeded upon other grounds. Dury v. Cray, 5 Wall. 
795; Knox County Bank v. Lloyd, 18 Ohio St. 353. 
Judgment of U. 8. Cire. Ct., S. D. Ohio, reversed. 
Moores v. Citizens’ National Bank of Piqua. Opinion 
by Gray, J. 


CONSTITUTIONAL LAW — STATE LAW IMPAIRING CON- 
TRACT.— By the laws of Ohio the board of public works 
was authorized to sell or lease, for hydraulic purposes, 
the surplus water in the canals of the State not required 
for the purposes of navigation. But it was expressly 
provided that no power should be leased or sold except 
such as should accrue from surplus water “after sup- 
plying the full quantity necessary for the purposes of 
navigation.”” The laws also required that every lease 
or grant of power should contain a reservation of the 
right to resume the privilege, in whole or in part, 
wheuever it might be deemed necessary for the pur- 
poses of navigation. In case of resumption, the rents 


reserved were to be remitted or correspondingly re- 
duced. In accordance with the statutes a lease of sur- 
plus waters from a portion of a State canal was made 
and plaintiff became the owner of the lease. Thereafter 
the State abandoned that part of the canal and granted 
the same toacityforastreet. Held, that such abandon- 
ment was not a violation of the obligation of a contract 





ee 
and that plaintiff was not entitled to compensation 
therefor. The use of the water for hydraulic purposes 
is but an incident to the principal object for which the 
canal was built, to wit, navigation. ‘The large expendi. 
tures of the State were not to create water-power, but 
to furnish a navigable highway for the transportation 
of persons and property. The authority of the board 
of public works to contract in respect to power was 
expressly confined to such water as remained after the 
wants of navigation had been supplied, and it never 
could have been intended in this way to impose on the 
State an obligation to keep up the canal, no matter 
what the cost, for the sole purpose of meeting the re- 
quirements of its water leases. There was certainly 
no duty resting on the State to maintain the canal for 
navigation any longer than the public necessities 
seemed to require. When it was no longer needed, it 
might be abandoned; and if abandoned, the water 
might be withdrawn altogether. Provision was made 
for resuming the water and stopping the supply, if the 
canal was kept up for navigation, but no such provision 
was necessary in respect to the abandonment of the 
whole work, because the right to abandon followed 
necessarily from the right to build. If the water was 
resumed while* navigation was maintained, no matter 
how injuriously it affected lessees, all that could be 
asked of the State was to forego the further collection 
of rents, or refund a reasonable proportion of such as 
had been paid in advance. The entire abandonment 
of the canal could not create any different liability. 
Every lessee of power took his lease and put up his 
improvements with full notice of the reserved right of 
the State to discontinue its canal and stop his supply 
of water. This is’ in accordance with repeated decis- 
ions and seems fully sustained on principle and author- 
ity. Hubbard v. City of Toledo, 21 Ohio St. 379; Little 
Miami Elevator Co. v. City of Cincinnati, 30 id. 629; 
Trustees W. & E. Canal v. Brett, 25 Ind. 410; Fishbach 
v. Woodruff, 51 id. 102; Commonwealth v. Pennsyl- 
vania R. Co., 51 Penn. St. 351. Judgment of Ohio Su- 
preme Court affirmed. Fox v. City of Cincinnati, 
Opinion by Waite, C. J. 


INSURANCE— LIFE POLICY — CONDITION AS TO PLACE 
OF RESIDENCE — FORFEITURE — WAIVER OF FORFEIT- 
URE.— A life insurance policy provided for a forfeit- 
ure in case the insured should, during a specified season 
of the year, reside or travel south of 32° north latitude 
without the consent of the company previously given 
in writing. The insured without such consent during 
such season went south of the said latitude. The local 
agent of the company informed arelative of the insured 
that on account of the violation of the condition in the 
policy the same was forfeited; that a southern permit 
would cost twenty dollars and advised him to pay it 
for the insured. The relative paid the twenty dollars 
for which the agent gave a receipt and sent the money 
to the State agents of the company, who acknowledged 
the receipt. The local agent knew the price for a per- 
mit and had never applied for one without getting it. 
He had no authority to issue policies, but after the 
policies were issued he turned them over to the parties 
on the payment of the premium. At the time the 
twenty dollars was paid by the relative the insured was 
dead, but this was unknown to the relative or to those 
interested in the policy or to the agent. The permit 
was never issued. On becoming aware of the death of 
the insured the local agent took twenty dollars of the 
company’s money and tendered it back to the relative, 
but it was refused. It did not appear that either the 
local agent or the State agents had direct authority to 
waive a forfeiture. In an action on the policy, held, 
that it was avoided by the forfeiture and the company 
was not liable thereon. Even if the agents had 
authority to waive a forfeiture, aud had waived the 
forfeiture, or the company itself had waived it, the 
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waiver would not, under the circumstances of this case, 
be binding on the company. A waiver of astipulation 
in an agreement must, to be effectual, not only be 
made intentionally but with knowledge of the circum- 
stances. This is the rule when there isa direct and 
precise agreement to waive the stipulation. A fortiori 
is this the rule when there is no agreement, either ver- 
bal or in writing, to waive the stipulation, but where 
it is sought to deduce a waiver from the conduct of the 
party. Thus, where a written agreement exists and 
one of the parties sets up an arrangement of a different 
nature, alleging conduct on the other side amounting 
to a substitution of this arrangement for a written 
agreement, he must clearly show not merely his own 
understanding but that the other party had the same 
understanding. Darnley v. Lord Chat. & R. Co., L. 
R., 2H. L. 43. The same rule applies to the ratifica- 
tion by the principal of the unauthorized acts of his 
agent. “It is perfectly well settled that a ratification 
of the unauthorized acts of an agent, in order to be 
effectual and binding on the principal, must have been 
made with a full knowledge of all material facts, and 
that ignorance, mistake or misapprehension of any 
of the essential circumstances relating to the particular 
transaction alleged to have been ratified will absolve 
the principal from all liability by reason of any sup- 
posed adoption of or assent to the previously unau- 
thorized acts of the agent.’? Combs v. Scott, 12 Allen, 
496. And it has been declared by this court that ** no 
doctrine is better settled, both upon principle and 
authority, than this: that the ratification of an act of 
an agent previously unauthorized must, in order to 
bind the principal, be with a full knowledge of all the 
material facts. If the material facts be either sup- 
pressed or unknown, the ratification is treated as 
invalid, because founded on mistake or fraud.”? Owings 
v. Hale, 9 Pet. 607; see also, Diehl] v. Insurance Co., 58 
Penn. St. 452; Bevin v. Conn. Mut. Life Ins. Co., 2 
Conn. 244; Viail v. Genesee Mut. Ins. Co., 19 Barb. 
40. Judgment of U.S. Cire. Ct., S. D., Illinois, af- 
firmed. Bennecke v. Connecticut Mulual Life Insur- 
ance Co. Opinion by Woods, J. 


ee 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 





BILL OF LADING — SHIPPER ENTITLED TO.— Where 
goods, that had been sold to be paid for on delivery, 
were shipped in the name of the vendors, a shipping 
receipt given to them, and a bill of lading subsequently 
given to the vendee, who then absconded, held, that 
upon the refusal of the master to give the vendors a 
bill of lading, they could recover against the vessel the 
value of the goods without a demand; and that as the 
vessel was in navigable waters, the tort was maritime 
in its character, for which an action could be brought 
in the District Court. Ellershaw v. Magniac, 6 Exch. 
570, note, shows that a shipper of goods shipping fora 
buyer can nevertheless get a bill of lading for him- 
self. Turner v. Trustees of Liverpool Dock, 6 Exch. 
543, shows that goods may be put on the buyer's ship 
with nothing said at the time, and nevertheless the 
seller may get the bill of lading delivered to him. See 
also, Falk v. Fletcher, 18 C. B. (N. 8S.) 403; Kreeft v. 
Thompson, L. R., 10 Exch. 282. The last-mentioned 
case is direct unthority for holding, in a case like this, 
that the master of this vessel could not rightfully re- 
fuse to sign the bill of lading when the libellants de- 
manded. There is still another aspect in which to 
view this case. By the maritime law, when goods are 
laden on board a vessel, the master is deemed to con- 
tract with the goods. The Hyperion’s Cargo, 2 Low. 
4. That contract inures to the benefit of the owner 





*Appearing in 9 Federal Reporter. 





of the goods. U.S. Dist. Ct., 8. D., New York, Nov. 
19, 1881. Zhe Ferreri. Opinion by Benedict, D. J. 


MorTGAGE—STATUTORY CONSTRUCTION—NEW YORK 
STATUTE AS TO IMPLICATION OF COVENANT TO PAY.— 
A provision of the New York statutes (1 R. S. 738, 
§ 159), which declares that no mortgage shall be con- 
strued as implying a covenant for the payment of the 
money, and that if there beno express covenant for 
such payment in the mortgage, and no bond or other 
separate instrument to secure payment, the remedy of 
the mortgage shall be confined to the land, construed 
not to mean that in the absence of an express covenant 
in the mortgage for the payment of the debt, and any 
bond or other separate instrument to secure payment, 
a personal action cannot be maintained for a mortgago 
debt when proved by competent evidence, whether in 
writing or parol; but that an action for a debt secured 
by mortgage cannot be sustained merely by the pro- 
duction of the mortgage, when it contains no express 
covenant to pay the debt. The statute appears to have 
been designed to remove doubts of construction, and 
to declare the law, rather than to restrict rights; and 
this seems to be the view taken of it by Chancellor 
Kent. 4 Kent Com. 145, notes in 3d and 5th ed. There 
had been cases in which it had been held that the con- 
dition in a mortgage, if the mortgagor shall pay, etc., 
implied a covenant that the debt existed, and that the 
mortgagor would pay, making the mortgage deed not 
only proof of the mortgage but proof of the debt also, 
although it contained no express promise or covenant 
to pay the debt. King v. King, 3 P. Wms. 358. And 
in Ancaster v. Mayer, 1 Bro. Ch. Cas. 454, at 464, Lord 
Chancellor Thurlow had said: ‘‘ A man mortgages his 
estate without covenant, yet because the money was 
borrowed the mortgagee becomes a simple contract 
creditor, and in that case the mortgage is a collateral 
security, and if there is a bond or a covenant, then 
there is a collateral security of a higher species, but no 
higher by means of the mortgage merely.”’ See also, 
Conway v. Alexander, 7 Cranch, 218; Russell v. South- 
ard, 12 How. 139; Hone v. Fisher, 2 Barb. Ch. 559. 
U. S. Cire. Ct., E. D., New York, Jan. 11, 1882. 
Demond v. Crary. Opinion by Wheeler, D. J. 


PATENT — INFRINGEMENT — DEFAULT.— Inasuit for 
the infringement of a patent, a plea which sets up the 
single defense of non-infringement will be stricken out 
on motion. Rhode Island v. Massachusetts, 14 Pet. 
210; Bailey v. Le Roy, 2 Edw. Ch. 514; Black v. Black, 
15 Ga. 445; Milligan v. Milledge, 3 Cranch, 220. U.S. 
Circ. Ct., S. D., New York, Oct. 5, 1881. Sharp v. 
Reissner. Opinion by Blatchford, C. J. 


PRACTICE — DEFENSE — ANOTHER SUIT PENDING, — 
When the two suits are not brought upon the same 
facts, nor for the same relief, the pendency of a suit‘in 
a State court cannot be successfully pleaded to the 
further prosecution of a like suit between the same 
parties, or their representatives, in a Federal court in 
the same district. Doubts have been entertained by 
this court and some others as to whether the pendency 
of a suit ina State or Federal court in the same district 
might not be successfully pleaded to the further prose- 
cution of a like suit in the other court, and this court 
inclined to the opinion that it could be. Mercantile 
Trust Co. vy. Lamoille Valley R. Co., 16 Blatchf. 324; 
Andrews v. Smith, 5 Fed. Rep. 833. But it now seems 
to be well settled that it cannot be. Gordon v. Gilfoil, 
99 U. S. 168; Latham v. Chafee, 7 Fed. Rep. 520. If 
this were not so it has always been held, that in order 
to have the mere pendency of one suit defeat another, 
the suits must be between the same parties, or their 
representatives, upon the same facts, and for the same 
relief. Watson v. Jones, 13 Wall. 669. A bill in equity 
was brought by certain stockholders in the Vermont & 
Canada Railroad Company, among others, against the 
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Central Vermont Railroad Company, in possession, to 
recover the possession of that road for the Vermont & 
Canada Railroad Company. The Central Vermont Rail- 
road Company pleaded that it was in possession as a re- 
ceiver of a State court, and set forth the proceedings 
upon which its possession took place. Held, that such 
rights must stand for trial according to the usual course. 
In Hagar v. Lucas, 10 Pet. 400, where the title of a sheriff 
to property seized by him and receipted was upheld 
against 4 marshal of the United States, who seized it 
subsequently, the trial was upon the merits of these 
respective rights. So in Brown vy. Clarke, 4 How. 4, 
and in Pulliam v. Osborne, 17 How. 471. And in Tay- 
lor v. Carry], 20 How. 583, where the question was as 
to the right of a State seizure, as against proceedings 
in admiralty, the trial was not upon any plea denying 
the right to interfere, but was upon the titie acquired 
through the proceedings. In Freeman v. Howe, 24 
How. 450, the right of a mortgagee to personal property 
taken by the marshal, on process against the mort- 
gagor, was tried on replevin in chief. So similar rights 
were tried in an action of trespass in Buck v. Colbath, 
3 Wall. 334. And in Wiswall v. Sampson, 14 How. 52, 
the right acquired by the levy of a marshal upon prop- 
erty in possession of a receiver was tried upon eject- 
ment on the merits. U.S. Cire. Ct., Vermont, October 
term, 1881. Dwight v. Central Vermont Railroad Co. 
Opinion by Wheeler, D. J. 


a 
WEST VIRGINIA SUPREME COURT OF AP- 
PEALS ABSTR ACT. 





CARRIER— LIABILITY OF CARRIER OF GOODS— ACT 
orf GOD — FREEZING WEATHER — REASONABLE TIME.— 
A common carrier at common law is liable for the loss 
or damage to goods received for transportation, from 
whatever cause arising, except the act of God, the 
public enemy or the conduct of the owner of the goods, 
unless that loss or damage arises from the nature and 
inherent character of the property carried, provided 
he has used foresight, diligence and care to avoid such 
damage and loss. When a common carrier undertakes 
to carry goods, the law implies acontract that they 
shall be carried and delivered at the place of destina- 
tion safely and within a reasonable time. Freezing 
weather, causing loss of goods, cannot be deemed the 
act of God, and does not come within the definitions 
given to that term. Butif the goods transported are 
frozen, it comes within the exceptions to that princi- 
ple, and exempts the carrier from liability, provided 
he has been guilty of no previous negligence and mis- 
conduct by which that loss or damage may have been 
occasioned. That previous misconduct or negligence 
which makes the carrier liable in such case, must be 
immediately or proximately connected with the loss. 
What is ‘‘ reasonable time” within which goods are to 
be delivered, cannot be defined by any general rule, 
but must depend upon the circumstances of each par- 
ticular case. The mode of conveyance, the distance, 
the nature of the goods, the season of the year, the 
character of the weather, and the ordinary facilities of 
transportation are matters properly entering into the 
consideration of what is reasonable time. In this case 
B., in Parkersburg, delivered potatoes at the B. & O. 
R. R. Co.’s depot to be conveyed to McG. in Grafton, 
on the 13th day of February, 1866, to be shipped on the 
14th. There was a daily train between those points. 
The weather was mild and so continued on the 14th. 
The potatoes did not reach Grafton until the 16th, and 
arrived so frozen as to be worthless, the weather on the 
15th and 16th having become cold. Held, under the 
circumstances of this case the company was liable for 
the injury done. McGraw v. Baltimore & Ohio Rail- 
road Co. Opinion by Patton, J. 


{Decided Oct. 22, 1881.] 





EMINENT DOMAIN — FOREIGN CORPORATION CANNOT 
EXERCISE IN FEDERAL COURTS— REMOVAL OF CAUSE, 
—A foreign corporation cannot, in the courts of the 
United States, condemn the land of the citizen of g 
State for the use of such corporation, and if the Fede. 
ral courts have not original jurisdiction for such pur- 
poses, a proceeding of that kind instituted in a State 
court cannot be removed to the Federal courts, because 
the Federal courts can under no circumstances have 
jurisdiction of suchacase. Baltimore & Ohio Railroad 
Co. v. Pittsburg, Wheeling & Kentucky Railroad Co, 
Opinion by Johnson, J. 

[Decided May 7, 1881.] 


EVIDENCE — PRIVILEGED — CONTRACT BETWEEN AT- 
TORNEY AND CLIENT AS TO COMPENSATION. —(1) An 
attorney who is examined as a witness for his client 
may be properly asked what his fee is, to show his in- 
terest in the suit and to goto his credibility. If on 
being asked such question he declines to answer, but 
states that his agreement with his client is in writing, 
the court may either compel him to answer or award 
a writ of subpwna duces tecum requiring him to pro- 
duce it. M. makes a contract with his attorney to pay 
him fifty dollars retainer, and in addition thereto one- 
half of the amount recovered, the attorney not to be 
liable for any costs. This agreement may be properly 
read to the jury to show the interest of the witness in 
the suit and to goto his credibility as a witness. (2 
Such a paper does not come under the rule of profes- 
sionalcommunications or confidence. Moats v. Rymer. 
Opinion by Patton, J. 

[Decided Nov. 19, 1881.] 


SALE—OF PERSONAL PROPERTY — SENDING GOODS 
NOT ORDERED, — Where one merchant sends goods to 
another and at the same time sends invoices of such 
goods, and the goods and invoices are received by the 
merchant to whom they are sent, whether he ordered 
the goods or not, in law he wif be regarded as pur- 
chaser unless within a reasonable time he returns the 
goods or notifies the sender that he will not accept 
them. What is a reasonable time is a question of fact 
for the jury to determine under the circumstances of 
the case. Where goods have been received by a mer- 
chant, though not ordered by him, he will in law be 
regarded as tbe purchaser if he exercises acts of own- 
ership over them or treats them it a way inconsistent 
with a recognition of another’s ownership. Permit- 
ting a third person to take and use the goods, though 
he procures a part of them from such person and re- 
turns them to the vendor, will make him liable as pur- 
chaser. Bartholomae v. Paull. Opinion by Patton, J. 
{Decided Nov. 26, 1881.] 





~—__—. 


MISSOURI SUPREME COURT ABSTRACT+# 


CONSIDERATION — FAILURE OF — ASSIGNMENT OF 
PATENT RIGHT. — An instrument was drawn in the fol- 
lowing form: **We hereby sell, assign, transfer and 
set over unto S. & I. all our right, title and interest 
in and to a certain invention known as the Askin 
Rotary Smoothing Iron, in the following territory, 
viz.: * * * tobe held and enioyed by the said S. & 
H. * * * to the full end of the term of patent for 
which said deed is granted.’’ Held, that this was an 
assignment of the right to vend the invention within 
the prescribed territory, and was not a mere release 
or quit-claim of the assignor’s interest; that it implied 
that a patent had been issued in due form, and if such 
were not the fact, then there was a failure of considera- 
tion entitling the assignees to recover the money paid. 
Curtis on Patents, § 184; 6 Cent. L. J. 53; Strong v. 





* To appear in 73 Missouri Reports. 
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Barnes, 11 Vt. 221. Shepherd v. Jenkins. Opinion by 
Norton, J. 


CONTRACT — ILLEGAL CONTRACT. — The State courts 
will not enforce an executory contract in violation of 
the bankrupt law. Claflin v. Torlina, 56 Mo. 369; 
Austin v. Markham, 44 Ga. 161; Blaisdel v. Fowle, 120 
Mass. 447. Louthan v. Stillwell. Opinion by Henry, J. 


EVIDENCE — DECLARATIONS OF AGENT AS EVIDENCE 
AGAINST PRINCIPAL.— Declarations of an agent in 
relation to’a matter within the scope of his agency are 
admissible against the principal only when made at the 
time of the occurrence to which they relate; and the 
rule goes no further though the agent occupy the posi- 
tion of vice-principal. In an action brought by a rail- 
road laborer against the company to recover damages 
for injuries alleged to have been sustained through the 
incompetence of a section foreman, by way of showing 
the company’s knowledge that the foreman was incom- 
petent, plaintiff offered to prove that some days after 
the occurrence of the injury defendant’s roadmaster 
had said he was incompetent. Held, that the evidence 
was inadmissible. Betham v. Benson, Gow. 48; Haven 
v. Brown, 7 Me. 425; Rogers v. McCune, 19 Mo. 557; 
Virginia & Tenn. R. Co. v. Sayers, 26 Gratt. 828; 8. C., 
15 Am. L. Reg. (N. 8.) 297; Greenl. Ev. (Redfield’s 
ed.), §§ 113, 114; Story on Agency, §§ 134, 137; Griffin v. 
Mont. R. R. Co., 26 Ga. 111; Robinson v. Railroad Co., 
7 Gray, 92; Moore vy. Meacham, 10 N. Y. 207; Veary v. 
B.C. R. & M. A. Co., 47 Iowa, 549; Huntingdon, ete., 
R. Co. v. Decker, 82 Penn. St. 128; Chapman y. Erie 
R Co., 55 N. Y.583. McDermott v. Hannibal & St. 
Joseph Railroad Co. Opinion by Henry, J. 

EXECUTION SALE — NOTICE BY HAND-BILLS. — The 
execution law of Missouri requires the sheriff to give 
notice of sales under execution “ by advertisement in 
some newspapers printed in the county, if there be one 
regularly published,’ and if not, then by hand-bills 
posted in public places. The defendant in an execu- 
tion, being the sole proprietor, editor and publisher of 
the only newspaper in the county where the execution 
had been levied, refused to permit the publication in 
his paper of the notice of sale thereunder, though ten- 
dered the usaal and legal fees therefor. Held, that 
under these circumstances notice by hand-bills was 
sufficient, and that a sale upon such notice passed the 
legal title. Allen yv. Sales, 56 Mo. 36; Curd v. Lack- 
land, 49 Mo. 451. Walton v. Harris. Opinion by 
Norton, J. 


Novice — OF SALE UNDER DEED OF TRUST.— Where 
a deed of trust requires thirty days’ notice of sale to be 
given by publication in a daily payer, thirty days must 
intervene between the first publication and the day of 
sale; but while it is customary and prudent, it is not 
essential that the notice appear in every issue of the 
paper. The omission to make continuous publications 
will authorize the setting aside the sale only where it 
is of such a character or is attended by such circum- 
stances as to mislead the public and work injury to the 
party whose property is sold. White v. Malcolm, 15 
Mo. 543; Johnson y. Dorsey, 7 Gill. 286; Leffler v. 
Armstrang, 4 Iowa, 482; Stine v. Wilkson, 10 Mo. 96. 
German Bank v. Stumpf. Opinion by Hough, J. 


VENDOR'S LIEN — FRAUD — SUBROGATION. — A_ pur- 
chaser at administrator’s sale, by falsely representing 
that he had become the owner of an allowance that 
had been made against the estate of the intestate in 
favor of one S., induced the administrator to give him 
credit for the amount of said allowance as part pay- 
ment of the purchase-money, and the administrator 
thereupon executed a deed, and afterward made final 
settlement of the estate. He was afterward compelled 


to pay the allowance to S. out of his own pocket. 
Held, that he was entitled to be subrogated to the 





rights of the estate, and to have a vendor's lien en- 
forced in his favor against the land in the hands of one 
who had, in the meantime, received a voluntary con- 
veyance from the purchaser at the sale, though without 
knowledge of the fraud practiced on plaintiff. Thomas 
v. Bridges. Opinion by Sherwood, C. J. 


—__+—___———- 


RECENT ENGLISH DECIS10ONS. 

COVENANT — TO BUILD ON LEASED LANT — SPECIFIC 
PERFORMANCE. — A plot of land was conveyed subject 
to a rent-charge, the grantee, for himself, his heirs, 
executors and administrators, covenanting with the 
grantor, his heirs and assigns, that he, the grantee, his 
heirs or assigns, ‘‘ will erect within two years from the 
date of these presents, and at all times thereafter keep 
in good an@ tenantable repair and condition, and from 
time to time when necessary will rebuild upon the said 
plot of land, such good and substantial messuages or 
other buildings as shall be of the annual letting value 
of at least double the amount of rent-charge limited 
in respect of such plot.’ Plaintiff, assignee of the 
grantor, sued defendants, who were mortgagees in pos- 
session to an assignee of the grantee, for breaches of 
the above covenant, claiming damages, and that de- 
fendants be restrained from further breaches of the 
said covenant, and be compelled specifically to perform 
the same on the ground that they became assignees 
with notice of the said covenant. Held, that the cove- 
nant did not run with the rent so as to make defend- 
ants liable at common law, and that it was not a cove- 
nant which could be enforced in equity against 
assignees with notice. Cases referred to Milnes v. 
Branch, 5 M. & S. 411; Tulk v. Moxhey, 2 Phillips, 774; 
Cox y. Bishop, 8 DeG., M. & G. 815; Cooke v. Chilcott, 
L. R., 3 Ch. Div. 374; Daniel v. Stepney, L. R., 9 Ex. 
185; Aspden v. Seddon, L. R., 1 Exch. Div. 496; Ran- 
dall v. Rigby, 4 M. & W. 130; Keppel v. Bailey, 2 My. 
& K. 517; Spencer’s case, 1 Sm. L. Cas. 68, and notes; 
Wilson v. Hart, L. R., 1 Ch. 463. Ct. of Appeal, Dec. 
3, 1881. Haywood v. Brunswick Permanent Benefit 
Building Society. Opinions by Brett, Cotton and 
Lindley, L.JJ., 45 L. T. Rep. (N. 8.) 701. 


DEED — CONSTRUCTION OF — GENERAL WORDS, — 
General words in a conveyance are to be construed in 
the same manner as other words, according to their 
meaning, and not as conveying easements only. By 
the parcels in a conveyance, a freehold house and the 
yards, etc., therewith, occupied or enjoyed, and de- 
lineated, and colored on a plan annexed to the deed 
were granted to a purchaser. Among the general 
words was the word ‘*‘yards.’”’ On the plan a yard, 
which had always been enjoyed with the house, was 
not colored. Held, that the deed passed the fee sim- 
ple in the yard to the purchaser. Ch. Div., Nov. 21, 
1881. Willis vy. Watney. Opinion by_Fry, J., 45 L. T. 
Rep. (N. 8.) 739. 


INSURANCE — FIRE POLICY —STATUTE AS TO CONDI- 
TIONS IN PoLicy. — Anact of the Legislature of Ontario 
enacted that certain statutory conditions should be 
printed on and form part of every policy of fire insur- 
ance in force in the province, and that if it was de- 
sired to make any variation in the statutory condi- 
tions, such variations should be printed on the policy 
‘in conspicuous type and in ink of a different color.” 
In acase in which conditions other than the statutory 
conditions were indorsed on a policy, but were not 
shown to be variations from its statutory conditions 
in the manner préscribed by the statute, held (revers- 
ing the judgment of the court below), that the effect 
of this non-compliance with the statute was not to re- 
duce the contract to a bare contract of insurance with- 
out any conditions, but to make it subject to the 
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statutory conditions. Held also, that an ‘‘ interim re- 
2eipt’’ was not a “ policy’’ within the meaning of the 
statute. Privy Council, Nov. 26,1881. Citizens Insur- 
ance Co. of Canada v. Parsons, 45 L. T. Rep. (N. 8S.) 
721. 


INSURANCE—MARINE POLICY—EXPENSE OF DEFEND- 
ING PROSECUTION FOR SMUGGLING, NOT A PERIL. — 
A policy of marine insurance fora named time enume- 
rated, amongst the perils insyred against, *‘ men-of-war, 
enemies, pirates, rovers, thieves, surprisals, takings at 
sea, arrests, restraints and detainments of all kings, 
princes and people, of what nation, condition or quality 
soever, barratry of the master and mariners,” but there 
was a warrant “free from capture and seizure and the 
consequences of any attempts thereat.’’ The officers 
of the plaintiff's ship, which were insured by this policy, 
were arrested by Spanish revenue officers for smug- 
gling tobacco on board, and proceedings were taken 
to procure sentence of condemnation and confiscation 
of the ship at aSpanish port. Held, upon acase stated, 
that the defendant, an underwriter of the said policy, 
was not liable for expenses incurred in resisting the 
proceedings of the Spanish revenue officers. Cases re- 
ferred to Green v. Elmslie, Peake N. P. 268; Heyman 
v. Parish, 2 Camp. 149; Arcangelo v. Thompson, id. 
620; Vallejo v. Wheeler, 1 Cowp. 145; American Ins. 
Co. v. Dunham, 12 Wend. 463; 8S. C., 15 id. 9; Livie v. 
Janson, 12 East, 648; Blyth v. Shepherd, 9 M. & W. 
763; Havilock v. Hancill, 3 T. R. 277; Kleinwort v. 
Shepard, 28 L. J. 147. Queens B. Div., Dec. 9, 1881. 
Cory v. Burr. Opinions by Field and Cave, J.J., 45 L. 
T. Rep. (N. 8.) 713. 


PATENT — USER IN COLONY BEFORE ISSUE DOES NOT 
INVALIDATE.— The Statute of Monopolies, 21 Jac. 1, c. 
3, provides for the grant of letters-patent in respect of 
“any manner of new manufactures within this realm.” 
Held, that the fact that an invention has been used in 
a British colony before the date of letters-patent 
granted in respect of the invention for the United 
Kingdom does not invalidate the patent. Semble, the 
words “within this realm” in section 10 of the Statute 
of Monopolies, 21 Jac. 1, c. 3, apply only to the United 
Kingdom, and not to the colonial possessions of the 
Crown. Brown v. Annandale, 8 Cl. & Fin. 437, dis- 
tinguished. Chan. Div., Dec. 8, 1881. Rolls v. Tsuacs- 
Opinion by Bacon, V. C., 45 L. T. Rep. (N. S.) 704. 


a 


INSURANCE LAW. 

LIFE POLICY — DEFECTIVE PLEADING IN ACTION 
UPON ,.MUTUAL INSURANCE POLICY. —A certificate of 
membership in a mutual life insurance company pro- 
vided that on the death of the wife of the plaintiff an 
assessment should be made upon the policy-holders in 
the company for as many dollars as there were policy- 
holders, and that the sum collected, not exceeding one 
thousand dollars, should be paid to him within ninety 
days from the filing of the proof of death. Held, that 
adeclaration containing no allegation of a neglect to 
make the assessment provided for, and assigning no 
breach except of a promise to pay one thousand dollars, 
was fatally defective, and that the defect was not cured 
by the verdict. Williams v. Hingham Turnpike, 4 
Pick. 341; Smith v. Curry, 16 [l. 147; Farwell v. Smith, 
16N. J. Law, 135; Needham v. McAuley, 13 Vt. 68; 
Griffin v. Pratt, 3 Conn. 513; Smith v. Bank of New 
England, 45 id. 416. Connecticut Supreme Court of 
Errors, May term, 1880. Curtis v. Mutual Benefit Life 
Co. Opinion by Loomis, J. (48 Conn. 98.) 

— PAYMENT OF ANNUAL PREMIUM ON TIME, OF 
THE ESSENCE OF THE CONTRACT — FAILURE TO PAY 
CAUSED BY WAR. —A policy of life insurance which 





stipulates for the payment of an annual premium by 
the assured, with a condition to be void on non-pay. 
ment promptly, is not an insurance from year to year 
like a common fire policy, but the premium constj- 
tutes an annuity, the whole of which is the considera. 
tion for the entire assurance for life, and the condition 
is a condition subsequent, making by its non-perform- 
ance the policy void. The time of payment in sucha 
policy is material and of the essence of the contract, 
If the failure to pay the annual premium is caused by 
the intervention of war between the States in which 
the insurance company and the insured respectively 
reside, which makes it unlawful for them to hold in- 
tercourse, the policy is nevertheless annulled if the 
company insist on the condition of forfeiture; but in 
such case the assured is entitled to have refunded the 
premiums actually paid, after the retention by the 
company of so much of them as will compensate them 
for the risk which they ran of having to pay the 
amount insured while the policy was in force. This 
sum which the company has aright to retain is the 
actual cost of insurance during the several years the 
policy was in force, and not the charge which the com- 
pany would have made for an insurance for the num- 
ber of years the policy was in force. When an insur- 
ance company thus elects to annul the policy, it is 
entitled to no profits by reason of the policy having 
been issued, but only to the actual cost of insurance 
while the policy was in force. The doctrine of the 
revival of contracts suspended during the war is based 
on considerations of equity and justice, and cannot 
be invoked to revive a contract which it would be un- 
just or inequitable to revive, as when time is of the 
essence of the contract, or the parties cannot be made 
equal. The case of New York Life Insurance Co, v. 
Statham, 93 U. 8. 24, disapproved so far as it holds 
that in such acase as is stated in syllabus 10, the as- 
sured is entitled to the equitable value of the policy 
arising from the premiums actually paid. If he was 
only entitled to this the company would be entitled to 
retain a profit out of a policy it had elected to annul. 
West Virginia Supreme Court, Oct. 29, 1881. Abell v. 
Penn Mutual Life Insurance Co. Opinion by Green, J. 

MARINE POLICY — CONDITION AS TO VOYAGE OF VES- 
seL.—In a printed policy of insurance the assured 
warranted “not to use ports and places in Texas, ex- 
cent Galveston; nor foreign ports and places in the 
Gulf of Mexico.’’ On the margin was written the fol- 
lowing: “To be employed in the coasting trade on the 
United States Atlantic coast;”’ and underneath, also 
in writing, the words: “Permitted * * * touse 
gulf ports not west of New Orleans.’’ The vessel was 
lost in the Gulf of Mexico, west of New Orleans, while 
on a voyage from Maine to Morgan City, Louisiana, a 
place west of New Orleans. Held, that when the loss 
occurred the vessel was on a voyage not permitted by 
the policy. The cases, Snow v. Columbian Ins. Co., 48 
N. Y. 624, and {Palmer v. Warren Ins. Co., 1 Story, 
360, distinguished. U.S. Cire. Ct., Connecticut, Jan. 


6, 1881. New Haven Steam Saw Mill Co. v. Security 
Insurance Co. (9 Fed. Rep. 779.) 
Se, aI 
CORRESPONDENCE. 


SEVENTH EDITION OF THE REVISED STATUTES. 


Editor of the Albany Law Journal: 

A cursory perusal of the seventh edition of the Re- 
vised Statutes, certified by the Secretary of State to 
be correct, has disclosed many imperfections. 

In the first volume, the following, among others, has 
been observed : 

Article 1, title 4, chapter 5, of part 1, Revised Stat- 


utes, begining at page 355, was expressly repealed by 
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Laws of 1880, chapter 245, the work of Mr. Throop’s 
commission. Town school moneys, section 4, subdi- 
yision 3, page 808, repealed by Laws of 1851, chapter 
161. The entire article 5, as to auditors, beginning at 
page 834, was done away with by the act of 1840, which 
appears on the ensuing page. Removal of justices of 
the peace by county judge, page 358; for forty-five 
years this power bas been lodged in the Supreme Court. 
Section 3, as to accounts, page 842, was superseded by 
Laws 1840, chapter 305. In 1846, the office of trustees, 
referred to in section 11, page 856, was abolished. Por- 
tions of the Revised Statutes are given, the abrogation 
of which is admitted in the notes. As for instance, 
the list of officers, at page 337-343; this includes the 
chancellor, and other officers of the Court of Chancery, 
Circuit judges, four county judges for each county, 
Supreme Court commissioners, inspectors of flour, 
meal, beef, pot and pearl ashes, iumber, flax seed, 
tobacco, fish, oil, spirits, hoops, staves and heading. An 
extensive manufactured note, commencing at page 373, 
similar to the text, from which it is only separated by 
aline, and with which it might easily be confounded, 
purports to furnish the true list. It tells us that nine 
of the New York harbor-masters shall reside in that 
city, and two in Brooklyn. This is based on the act 
of 1850, which was repealed by Laws of 1862, ch. 487, 
and residence permitted in either city. Two special 
wardens at quarantine are specified under the act of 
1857, repealed by Laws of 1867, chapter 542, which al- 
lows but one. Three to five turnpike inspectors, al- 
though there can be but three under the act of 1847. 
Law STUDENT. 
THE “ ELASTICITY OF THE COMMON LAW.” 

Editor of the Albany Law Journal: 

I have been looking over Mr. Frankenheimer’s arti- 
cle in the Jast number of your journal, on the neces- 
sity of a Civil Code. LIagree with him in his conclu- 
sions. I never did before, but I do now. Mr. Franken- 
heimer wants a Code because he can understand the 
statute law as laid down by Mr. David Dudley Field. 
I want a Code because [ can’t understand the common 
law as laid down by that distinguished tribunal, the 
Court of Appeals. [am brought to this condition of 
despair by two recent unreported decisions of that 
court, with one of which I was not entirely uncon- 
nected —of course as the unsuccessful counsel. If I 
had been successful my anxiety fora Code might not 
have been so painful. I will endeavor to lay the facts 
before your impartial and editorial mind, and I think 
you will agree that occasionally the common law has 
even more “ flexibility ’’ than its admirers assert. The 
case of Green v. Collins, 20 Hun, 474, arose as follows: 

The defendant sold and conveyed to the plaintiff a 
lot of land in the city of Troy, describing it by metes 
and bounds, ‘‘ with the appurtenances,” and the deed 
contained the usual covenant for quiet enjoyment. 
At the time the deed was given there was a privy or 
water-closet and bath room in the dwelling-house which 
stood on the premises conveyed, and this closet was 
properly connected, by means of discharge-pipes, with 
asewer leading from the premises to and upon certain 
lands, owned by one John P. Albertson. On taking 
possession under the deed, and beginning the use of the 
closet, the plaintiff was sued by Albertson, and perpet- 
ually enjoined from using the sewer to discharge water 
upon his land. It affirmatively appeared that the 
right of this drain entered into the bargain between 
the plaintiff and defendant, and largely enhanced the 
purchase-price. Mrs. Green brought an action against 
Mr. Collins for a breach of the warranty for quiet 
enjoyment, contained in her deed. 

The second case is that of Adams v. Conover, 22 
Hun, 424. In that case a piece of land was conveyed 
by the defendant to the plaintiff by metes and bounds, 





“with the appurtenances,’’ and the deed contained a 
covenant of quiet enjoyment. There was, at the time 
of the conveyance, a plaster mill on the premises, and 
a pond and dam for supplying the mill with water. 
When the deed was given there were ‘‘flush-boards”’ 
on the top of the dam, the use of which caused the 
pond to overflow the land of one Felt, who owned the 
premises just above onthe stream. Adams took posses- 
sion of the premises, and was sued by Felt for over- 
flowing his land, and a judgment for damages was ob- 
tained against him. Adams then sued Conover fora 
breach of the covenant of quiet enjoyment. 

It will be observed that in both cases there was a 
conveyance, by metes and bounds, “ with the appurten- 
ances.”’ It willalso be observed that in neither case 
was there any other reference to an easement over the 
land of a third person, and no sale or attempted sale 
of an easement, except that the land conveyed, in- 
cluded a structure, the use of which, as it existed at the 
time of the conveyance, amounted to the enjoymeut of 
such easement. In both cases, too, a recovery by para- 
mount title had compelled the vendee to alter the 
structure as it existed at the time of the deed. 

You will see, from this statement, that the cases are 
exactly ‘parallel, and you will say that the Court of 
Appeals either allowed the plaintiff to recover for 
breach of warranty in both cases, or in both cases de- 
nied the right to recover. Here is just where vour 
keen and logical mind has led you into an error. The 
court did nothing of the kind. When Green v. Collins 


came up, the court, through his honor, Judge Miller, 


used the following language: 

‘The position of the counsel for the plaintiff is, that 
taking into consideration all the facts, it was intended 
by the grantor to sell, and by the grantee to purchase, 
such a right, and therefore the covenant of warranty is 
a covenant to defend the grantee against any easement 
which at the time the deed was executed appeared to 
be appurtenant to the land. In other words, that the 
question is not what was actually conveyed, but what 
did the defendant agree to convey, and undertake to 
defend. This may be, strictly speaking. correct, but 
inasmuch as the grantor could not convey what did not 
belong to him, or constitute a part of, or an appurtenant 
to the land conveyed, and as it is manifest that the right 
to use the adjoining land for the purpose of the sewer, 
belonged to another party, and not to the defendant, it 
is not apparent how this could be included within the 
terms of the conveyance, without the use of language to 
that effect. The right to drain upon the adjoining land 
would, at least to some extent, involve a right to inflict 
a burden, which, unless protected or provided for, 
might amount to a nuisance, and such a result cannot 
be accomplished, without proof of the ewistence of the 
right claimed, or express words showing that it was the 
intention of the grantor to confer it.” 

I quote these words with great respect, because they 
contain the unanimous opinion of the Court of Appeals, 
and were the law of the land only about six weeks 
ago. To be sure they are not the law now, but to the 
thoughtful student of legal history it is interesting to 
know the state of the judicial mind, even at a period so 
remote. 

It will be seen that every word of the language quoted 
applied to Adams v. Conover, for the right to overflow 
Felt’s land did not exist at the time of the deed, and 
there was nothing said about it in express terms in 
such deed. 

The counsel for Mrs. Green, of course regretted their 
defeat, but they had one consolation. They said ‘‘ Now 
we know what the law is. The covenant of warranty 
does not apply to an apparent easement, unless it actu. 
ally exists, or is specified by the express terms of the 
conveyance, and hereafter we shall advise accordingly . 
And they amused themselves thiuking how the counsel 
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for the plaintiff in Adams v. Conover, which was partly 
decided on the authority of Green v. Collins, would be 
* sat upon,”’ when he got to the Court of Appeals. But 
when Adams vy. Conover, came up for decision, the 
learned court, speaking through the pen of his honor 
Judge Finch, said that there could be a recovery fora 
breach of warranty fora failure of title to an easement, 
which did not exist at the time the deed was given, 
and where the language of the conveyance was pre- 
cisely ‘the same as in Green v. Collins. Judge Finch at- 
tempts to distinguish by saying that in Adams vy. Con- 
over, the deed conveyed the dam as it existed at the time 
of the conveyance, and inasmuch as the vendee was 
compelled to remove the flush boards, and thus change 
the height of the dam, there was a breach of warranty 

The objections to this position are three-fold: 

1st. The legal proposition is more than doubtful. 

2d. The distinction sought to be made did not exist. 

3d. It would be utterly immaterial if it did exist. 

In the first place, I deferentially submit, that the 
covenant of warranty is not always broken when the 
vendee is prevented from continuing a structure on the 
land, in the same condition that it was when the deed 
was given. 

Suppose that a part of Conover’s dum had been on 
Felt’s land, outside the boundaries of the deed to 
Adams, and Felt had compelled the latter to take it 
down. ‘ There could have been no recovery on the 
warranty, even though the dam, after the alteration, 
had been wholly insufficient for the purposes of the 
mill. Burke v. Nichols, 2 Keyes, 670. In the second 
place, if it is true that Adams was compelled, by the 
recoveries against him, to remove his flush boards, it 
is equaily true that Mrs. Green was compelled, by the 
recoveries against her, to remove the pipes connecting 
her closet with the sewer. If the dam was conveyed, 
**as it existed,’’ with the flush boards on it, so the closet 
was conveyed, as it existed, connected with the sewer 
by the drain pipes. In the third place, the plaintiff, in 
Adams vy. Conover, did not recover because he had lost 
title to the flush boards, or lost the right to keep them 
in a particular position, for neither the flush boards nor 
their position were of the least significance except as 
they enabled Adams to flood Felt’s land. It was to 
recover for the loss of that right that the suit was 
brought, it was the loss of that right that injured the 
plaintiff, it was damages for the loss of that right that 
he was permitted to recover, and it was that judgment 
for damages that the Court of Appeals affirmed. The 
recovery was for a failure of title to an apparent ease- 
ment which the grantor did net own and which was 
not conveyed by the express terms of the deed. The 
truth is that the court, after beating the plaintiff, in 
Green v. Collins, out of a two thousand dollar verdict, 
after subjecting her to a heavy bill of costs, after wait- 
ing till the complaint was dismissed, and she had even 
lost the popular and usually successful remedy of a 
**motion for re-argument,’’ found it was wrong, and 
directly and squarely overruled its own decision. One 
decision followed as *‘hard upon” the other as the 
marriage of Hamlet’s mother followed his father’s 
funeral. The “bean porridge’’ made the day of the 
decision in Green v. Collins had hardly attained the 
age at which that toothsome compound is most deli- 
cious before the court overruled its solemn and unani- 
mous decision. Having done so, I think you will agree 
that it would have been better to have suid so. From 
the two cases standing together, the intellect of Bacon 
and the learning of Coke combined could not extract a 
rational rule. Where the easement relates to a dam it 
will pass by general words; where it relates to a drain, 
it will not pass except it is conveyed in express lan- 
guage; where the vendee is prevented from causing 
water to stand on his neighbor’s land an action lies; 
where he is prevented from causing water to run on 





et 


his neighbor’s land an action does not lie; where the 
nature of the easement is hydrostatic there is a breach 
of warranty; when it is hydraulic there is no breach, 
The fact is that the decision in Green v. Collins wag 
one of those rank though unintentional pieces of injus. 
tice which are the more exasperating because there is 
noremedy. ‘Swearing at the court "’ is a natural but 
rather ineffectual mode of relief. When one is driven 
to that species of profanity he can’t help regarding the 
court, somewhat as Shakespeare’s Thersites regarded 
Ajax. ‘He beats me, and I rail at him, O worthy 
satisfaction! Would it were otherwise, would I could 
beat him whilst he rails at me.” But for the confu- 
sion in the law, produced by the two decisions, there 
may be aremedy. Let us have a Code, by all means, 
and by all means let Mr. Field either abolish or clearly 
point out the distinction established by the Court of 
Appeais between a dam and a drain. 





Esek Cowen, 
Troy, March 28, 1882. 


——_>  —_—— 


NOTES. 
F there were nobody but well educated lawyers in the 
community, the arguments against codification 
would be much more weighty than they are—or, to speak 
more strictly, the weight of argument in favor of it 
would be less strong. Butthe prime foundation of 
codification isin the principle that a State which holds 
every man responsible as if he knew the law, and 
promulgates a dozen volumes of new laws or new 
statements of the law every year, ought to reduce the 
main general unquestioned principles of those laws to 
a readable bulk and intelligible form. This, which is 
a plain duty toward the citizens at large and all who 
desire to know what the law is, is less necessary for 
highly trained and experienced counsel, but by the 
great mass of the bar it is almost as much needed and 
even more desired. The bar at large are all students 
of the law, each versed in some branches, but learners 
in others: and a code which defines the general prin- 
ciples, leaving details to be worked out, is just what is 
proposed and what the advocates of codification de- 
sire. More than this wouldbe to insert details that 
would be justly obnoxious to the objection of foreclos- 
ing the growth of the law by judicial discussion; and 
less than this leaves the public and the great mass of 
the profession in uncertainty as to general principles— 
which is expensive and burdensome.—N. Y. Daily 
Register. 

In Schenck yv. Saufter, 73 Mo. 46, a husband, knowing 
that his wife had delivered an organ to the plaintiff 
in an execution against him, in satisfaction of the exe- 
cution, and had taken a receipt in full of his liability 
thereon, stood by and with seeming approval saw the 
constable return the execution satisfied, observing: 
‘**T suppose, I can now sell my property, as the sword 
is now raised from my head,” alluding, as he testified, 
“to the sword of Damocles.’’ He had however al- 
ready sued to recover the organ. Held, that he could 
not recover. The court said: ‘* His remarks indicated 
that he was more familiar with the classics than with the 
principles of common honesty.’”’—— In Whalen v. Sheri- 
dan, 10 Fed. Rep. 661, it is held that poverty or financial 
embarrassment is not an ‘“extraodinary circum- 
stance,”’ within the meaning of the statute, excusing 
laches in taking a step in a cause. 

Mills & Co., of Des Moines, Iowa, have commenced 
the issue, asa supplement to the Western Jurist, of 
advance sheets of the Iowa Reports, in regular order 
and to be consecutive and complete. 
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CURRENT TOPICS. 


E call attention to Prof. Dwight’s communica- 
tion in another column. The learned Pro- 
fessor very correctly says: ‘‘The inquiry before the 
people of the State is not whether I made a good 
judge eight years ago, but whether Mr. Field has 
made a good Code which ought to be adopted 
now.” But it is important in determining this ques- 
tion to test the qualifications of the critics of the 
Code. It is proper to ascertain whether the learned 
Professor is a ‘‘good judge” of a Code now, by 
reference to his critical acumen displayed eight 
years ago on the bench. If aman sets himself up 
as an interpreter, it is legitimate to examine samples 
of his interpretation. For ourselves, we have no 
spirit of partisanship in the matter. We are at 
least as disinterested as the learned Professor. Our 
natural gratitude for his good advice about what 
the ‘Law Journal cannot afford” and ‘‘ought to 
be” is considerably diminished by the reflection 
that most probably if our ‘‘ doxy” were his “ doxy,” 
he would consider us as abounding in ‘‘ orthodoxy.” 
If our ‘‘ bolster” were on his side of the bed he 
would repose on it in perfect composure. As to 
“afford,” we think we can ‘‘afford” any thing that 
we think is right. Now the ALBANy Law JourNnAL 
has never, to our recollection, rejected any commu- 
nication in opposition to the Code, sent to it for 
publication. We want the ‘‘truth” just as the 
learned Professor wants it. And while we cannot 
undertake to say that we will aiways publish every 
thing sent to us on either side of the controversy, 
we do accept his proposition for a debate, exhibit- 
ing a spirit of millennial courtesy, of one article on 
each side, At the same time we think the arrange- 
ment is manifestly to his advantage, for he has spent 
and can afford to spend much more time in the mat- 
ter than we can afford to spend, in justice to other 
demands on our columns. We hope however that 
the learned Professor will not indulge in any more 
misleading ‘‘ pleasantries.” When we find him 
making a criticism before the ‘‘ grave and reverend 
signors”’ of the Legislature, and reproducing it in 
so notoriously ‘‘ grave a paper” as the Evening Post, 
we naturally conclude that it warrants a reply in 
“so grave a paper as the Law Journal.” It would 
not however be quite candid for the learned Pro- 
fessor to insist, nor shall we feel bound to admit, 
that a number of faults which he may be able to 
detect are fairly representative of the whole work. 





For the present we are not in the least stunned or 
terrified by the hard names which the learned Pro- 
fessor applies to the Code. Our readers will re- 
member that the Code of Procedure in 1848 met 
with just such and worse abuse. It was ‘‘a public 
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calamity ” even more dreadful than the present. So 
‘*grave” a person as the late secretary of State, 
Mr. Evarts, proposed a toast, at a banquet of law- 
yers, ‘‘to Jack Cade and Jack Code,” and the law- 
yers drank it with laughter and effusion. That 
Jack Code has grown a very considerable power 
since those days. To the learned Professor’s intem- 
perate adjectives we oppose the estimate of persons 
quite as ‘‘ good judges” as himself, namely, the 
California revisers, upon whose recommendation the 
present California Code, copied in great part from 
the Code now pending here, was adopted. They 
said: ‘*We found the four Codes * * *  per- 
fect in their analysis, admirable in their order and 
arrangement, and furnishing a complete Code of 
laws; the first time, we believe, such a result has 
been achieved by any portion of the Anglo-Saxon 
or British races. It seems inexplicable that those 
people who boast of being the most imbued with 
the sentiment of law, have left their laws in the 
most confused condition, resting partly in tradi- 
tion, but for the greater part scattered through 
thousands of volumes of books of statutes and re- 
ports, and thus practically inaccessible to the mass 
of the people.” As we have before pointed out, 
when the learned Professor stigmatizes a Code sev- 
enteen years old as ‘‘antiquated,” he utters the 
strongest possible sarcasm on the changeable, uncer- 
tain, and ‘‘flexible” common law. We cordially 
assent to “eliminate obnoxious features before its 
enactment.” But this is not what the learned Pro- 
fessor really wants. He does not stop at elimina- 
tion. He denounces enactment. He would strike 
out all after the enacting clause. He sincerely dis- 
believes in any Code and all Codes, and makes par- 
ticular criticisms on this Code to show the imprac- 
ticability of any Code. Now we believe in Codes, 
but we are so disinterested and so free from parti- 


‘sanship that if the learned Professor could show us 


a better Code than this—one made by himself, for 
example—we would cheerfully substitute it. But 
of course he is too modest to suggest that he himself 
could make a better one, and his argument cuts 
him off from admitting the use of trying to find 
one. 


Assemblyman Costello,the joker ot the lower house 
comes out strong again in vindication of “individual 
liberty.” This time it is in favor of the liberty of 
the governor, lieutenant-governor, secretary of State, 
State treasurer, comptroller, State engineer and sur- 
veyor, attorney-general, members of the Legislature, 
and the judges and justices of courts of record, to 
be carried dead-head by all corporation carriers of 
passengers, while travelling for the purpose of dis- 
charging their official duties. This scheme was 
broached once over in Massachusetts, but the Legis- 
lature was not bold enough to face the consequent 
odium. It would be much more sensible in Mr. 
Costello to promote a bill forbidding these officers 
to ride without paying their fare like other people, 
and in the case of the judges, to make dead-head- 
ing penal. At all events it would be less ridiculous 
than his present scheme. 
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The science of jurisprudence has suffered a heavy 
loss in the recent death of Professor Goudsmit, of 
the University of Leiden, where he filled for nearly 
twenty-five years the chair of Roman law. There 
are few men in Europe who have done as much as 
Professor Goudsmit for the advancement of legal 
study. While he had a wonderful and exhaustive 
knowledge of the details of the system, the great 
merit of his work as a teacher as well as a writer 
was ‘that he never was overmastered by his learning, 
but always used it so as to give a clear insight into 
the fundamental principles and rules of the great 
system he expounded. His work on the “ Pandects,” 
which has been translated into English and which 
is so frequently quoted by English and American 
lawyers, bears abundant evidence of this. The loss 
of such a man will be mourned not only within the 
narrow limits of the country where he lived, but 
wherever an interest exists for the study of law as a 
science. 


It seems rather singular that so many peopie want 
Mason pardoned for a crime just like that for which 
so many other people want the assassins of Jesse 
James lynched. An impulse of sentimental gush 
rolls over the country in sympathy with would-be 
murder in the east, while there is a counter-wave in 
the west. It is also difficult to see why Guiteau 
should be so hated and hounded, while Jesse James 
has a ‘funeral ovation.” Both ruffians and mur- 
derers of the most cowardly stamp— James much 
the worse of the two—the one gets nothing but 
curses and his would-be assassin finds pity and heaps 
of money, while the other has a funeral only second 
in display to that of the late President, and his sue- 
cessful assassin is in danger of an informal hang- 
ing. It is no wonder that our English brethren 
cannot understand us. We cannot understand our- 
selves. Sometimes we are strongly tempted to ap- 
ply to our country, slightly modified, what Carlyle 
said of the English — fifty millions of people, mainly 
‘*cranks.”’ Certainly it behooves us to keep out the 
barbarous Chinese; we might spoil them. In 
this connection we note in the current number of 
the Kentucky Law Journal an extract, quoted with 
apparent approval, from the Bowling Green Demo- 
erat newspaper. A negro had attempted a rape 
upon a white girl, and was hanged by a number of 
citizens who arrested him. This occurred while the 
Circuit Court was sitting, and the presiding judge 
charged the grand jury to indict the lynchers. The 
Democrat sympathizes with the judge in his ‘‘ trying 
and embarrassing position” in this ‘‘ unfortunate 
matter,” and concludes: ‘‘We happened to be 
present when Judge Dulaney made his remarks to 
the grand jury on the subject, and if ever a judge 
fought the world, the flesh, and the devil, to keep 
his ermine pure, Judge Dulaney did so on this occa- 
sion, Taking Judge Dulaney off the bench, we 
venture no man in Simpson county would have more 
freely given his last dollar to protect the men who 
acted so bravely and nobly in avenging the terrible 
outrage upon the young orphan girl.” This is the 
honest simplicity of barbarism. By the way, why 








do not these noble men occasionally vary their tight. 
rope performances by reversing the colors of offender 
and complainant ? 


The committee to examine applicants for admis. 
sion to the New Hampshire bar recommend the fol- 
lowing course of preparatory legal study: Bishop's 
First Book of the Law; beginning with chapter XII. 
Walker’s Introduction to American Law; omitting 
lectures 2, 3, 5, 6, 7, 8, 9, 10, 11, 35, 36, 39 and 41 
Bishop on Criminal Law. Cooley on Torts. Bige. 
low’s Elements of the Law of Torts. Parsons on 
Contracts. Langdell’s Selection of Cases on Con. 
tracts; chapters I and II, embracing the topics of 
‘*mutual assent’ and ‘‘ consideration.” Metcalf on 
Contracts; omitting chapters II and VI. Kent's 
Commentaries; omitting lectures 2, 3, 4, 5, 6, 7, 8, 
9, 45, 46, 47, 48 and 49. Williams on Real Prop- 
erty; parts I, Il, [IV and V; omitting all matter in 
those parts relating to English statutes enacted 
since 1775. Blackstone’s Commentaries. Bishop 
on Criminal Procedure. Stephen, or Gould, on 
Pleading. Chitty on Pleading; volume I, chapters 
I, If, IV, and chapter VII, from page 469 to page 
512. Greenleaf on Evidence; volume I. Stephen's 
Digest of the Law of Evidence. Adams on Equity. 
They also recommend the study of reported cases, 
especially in the standard collections of leading 
cases, They advise postponing the perusal of Black- 
stone until the second or third year of pupilage. 
This is certainly an excellent course, perhaps as good 
as could be suggested, and the accompanying sug- 
gestions are wise. We note however the omission 
of any works on the great leading sub-topics of Ne- 
gotiable Intruments, Domestic Relations, Partner- 
ship, and Agency, on which Daniels, Schouler, 
Collyer, and Story or Wharton, are perhaps the best 
writers, 


In the House of Commons, Mr. Hepwood pro 
poses that every one proceeded against by indict- 
ment shall be a competent witness at his own trial, 
and the husband and wife, as the case may be, of 
every such accused person shall be a competent wit- 
ness for her or him; but no such person shall be 
called as witness by the prosecutor, although when 
called he shall be liable to cross-examination. The 
Law Times says: ‘‘The principle of this provision 
having been approved by both sides of the house, 
it may be hoped that the desired reform is not far 
off.” The Times also observes: ‘‘The distinction 
between civil and criminal trials in this respect 
seems to rest on no logical basis. Still less so does 
the rule by which husbands and wives are rendered 
incompetent witnesses for or against each other. 
The main object of this rule is supposed to be the 
preservation of domestic peace, but the idea called 
forth some of Bentham’s severest strictures, and was 
proved by him well calculated ‘to convert every 
man’s house into a nursery of unpunishable crimes.’” 
Our own Legislature are, as usual, tinkering the pro 
vision in this behalf in our law — section 831 of the 
Code of Civil Procedure. We do not pretend to be 
able to keep track of this kaleidoscopical section. 
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On the question of the policy of admitting husbands 
and wives to testify in civil suits for or against one 
another, the Daily Register says: ‘*The changes 
in the law have gone far enough in stripping the 
vail from such confidence. It is a strange com- 
mentary on the spirit of the age that the privilege 
of aman to speak freely with his attorney or coun- 
sel is better maintained and enforced than that of 
man or wife to speak freely with the other. The 
free admission of evidence is a good improvement 
upon the old excluding rules; but the confidence of 
client and attorney, of patient and physician, of 
penitent and pastor, and above all of husband and 
wife, is of still greater importance to society.” 





NOTES OF CASES. 





MHE California judges are not unanimous as to 

the constitutionality of a law forbidding the 
keeping open of saloons on Sunday. In Ex parte 
Koser, March 10, 1882, 9 Pac. Coast L. J. 163, a 
majority of the court held it valid, on the ground 
that the Legislature possesses the undoubted right 
to pass laws for the preservation of health and the 
promotion of good morals, and if it is of opinion 
that periodical cessation from labor will tend to 
both, there is no power outside of its constituent 
which can sit in judgment upon its action. It is 
not the province of the judiciary to pass upon the 
wisdom and policy of legislation. In this view 
Thornton, Myrick, McKee, JJ., and Morrison, C. J., 
concurred. Myrick, J., observed: ‘‘By virtue of 
her sovereignty, the State has guaranteed freedom 
of religious opinion and worship to all religious 
bodies and people within her boundaries. But in 
granting those guarantees, she did not relinquish to 
religious bodies, nor divest herself of the power to 
establish a day of rest as a municipal institution for 
the people of the State. That power was reserved 
to be exercised over all the members of the body 
politic, without reference to whether they are Chris- 
tians or Hebrews, followers of Confucius, of Gau- 
tama Buddha, of Mahomet or of Joe Smith; or 
those who say in their hearts, ‘There is no God.’ 
Subject to that reservation, every citizen of the 
State is left free to his intellectual convictions and 
emotional fervors upon subjects of the unkown and 
unknowable. All are equal in the laws, in positions 
under the law, and in the administration of the 
government. No legal distinction or discrimina- 
tion can be made between them. But thus pro- 
tected, all are subject to the municipal institutions 
established by the State. And in establishing a day 
of rest as one of those institutions, the State has 
the right to determine what day ought to be set 
apart for that purpose, and how it ought to be ob- 
served by the people. She is not bound by any 
constitutional obligations to the selectién of any 
particular day. Any one day in seven, or in six, or 
in eight — either the first or the seventh day of the 
week, or any other day, may be appropriated by her 
for that purpose. Sunday is only a designation for 


the first day of the week; and to deny the power of 





the State to set apart that day, or any other day, is 
to deny the power to set apart a day of rest as a 
municipal institution at all.” Adverting to the 
argument that Jews and Seventh Day Adventists are 
thus compelled to keep holy a day against their 
consciences, he adds: ‘‘In such views, men simply 
deceive themselves by words; for the State has not 
set apart Sunday for a day of rest as a religious in- 
stitution; nor does she impose observances of the 
day upon churches or on church members; nor are 
religious commemorations or ceremonies prescribed 
or enforced. The duty of observing the day is im- 
posed on the people of the State as members of the 
body politic, without reference to the religious faith 
and worship of any. And as a day of rest, Sunday 
is not set apart as a holy day, but it is set apart as 
a legal holiday.” McKinstry, Ross, and Sharp- 
stein, JJ., dissented. The latter observed: ‘But 
it is claimed that it can be supported on the ground 
‘that one day’s rest in seven is needful to recuperate 
the exhausted energies of body and mind.’ In a 
government modeled after the Republic of Plato, 
that would doubtless constitute a sufficient ground 
for legislative interference. But if the government 
has the power to do that, why should it not assume 
all the functions which Plato assigned to it? In 
the language of Macaulay, ‘why should it not take 
away the child from the mother, select the nurse, 
regulate the school, overlook the play-ground, fix 
the hours of labor and recreation, prescribe what 
ballads should be sung, what tunes shall be played, 
what books shall be read, what physic shall be 
swallowed — why should it not chose our wives, 
limit our expenses, and stint us to a certain number 
of dishes, of glasses of wine, and of cups of tea?’ 
Why should it not fix the hours of retiring at night 
and rising in the morning? Experience has demon- 
strated that a certain number of hours’ sleep in every 
twenty-four are needful to recuperate the exhausted 
energies of body and mind.” See Hx parte Burk, 
24 Alb. Law Jour. 463. 


Cremation has got into the English courts. In 
Williams v. Williams, Chan. Div., March 8, 1882, a 
testator had directed that his body be given to the 
plaintiff, and should be burned, and the ashes pre- 
served in a Wedgwood vase. His body after hav- 
ing been buried a year was disinterred, conveyed 
to Milan and burned, and the ashes were returned 
to England in a Wedgwood vase. The action was 
brought against the executors to recover the ex- 
penses of this operation. Kay, J., dismissed the 
action, holding (1) that by the law of England 
there was no property in a dead body; (2) that 
after death, the executors had a prima facie right to 
the custody or possession of the body until it was 
properly buried; and (3) that a man could not by 
will dispose of his body, and that the direction in 
the codicil to the executors to deliver the body to 
the plaintiff was void, and could not be enforced. 
The Law Journal controverts the soundness of the 
decision, pointing out that men have frequently 
been allowed to order the disposal of their bodies, 
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as for dissection, under the Anatomy Act, etc., in- 
stancing Jeremy Bentham’s case, whose skeleton is 
to be seen to this day in University College. In 
1769 Mrs. Pratt’s body was burned according to 
her testamentary direction. The Journal instances 
old wills disposing of the testator’s remains; as that 
of William Pelham, Kt., who in 1552 bequeathed 
his body to be buried in the chancel of Laughton, 
and that of John of Gaunt, who in 1397, directed 
his body to be buried in St. Paul’s, and not to be 
embalmed or cered for forty days. The Journal 
pronounces the remark in Jeg. v. Sharpe, 7 Cox, 
214, that ‘our law Yecognizes no property in a 
corpse,” ‘‘a mere dictum,” and concludes: ‘‘ For 
hundreds of years, wills have been made and car- 
ried out upon the assumption that a testator has a 
power of disposition over his own body, and the 
Anatomy Act seems to confirm the assumption. If 
then a testator has power to dispose of his body at 
all, he must surely have power to direct it to be 
burnt instead of, or at all events before, burial.” 
See ‘‘ Property in Dead Bodies,” 6 Alb, L. Jour. 
151. In Pierce v. Proprietors of Swan Point Ceme- 
tery, 10 R. I. 227; 8S. C., 14 Am. Rep. 667, it is 
said: ‘The right of a person to provide by will 
for the disposition of his body has been generally 
recognized. We have seen that by the common law 
a person had a right to direct his place of sepulture.” 
See also, 9 Alb. L. Jour. 298. 


In Andress’ Appeal, Pennsylvania Supreme Court, 
Jan. 23, 1882, 11 W. N. C. 294, it is held that the 
statute of limitations attaches at the date of a due- 
bill payable on demand. The court said: ‘‘Itisa 
well-recognized rule of law that the statute begins 
to run on a promissory note, whether negotiable or 
not, whenever a cause of action accrues thereon; 
that is, from the time the holder has a right to de- 
mand the thing claimed. Bucklin v. Ford, 5 Barb. 
393; 2 Pars. on Notes and Bills, 641-2. The words 
‘on demand’ in a note do not make the demand a 
condition precedent to a right of action; but im- 
port the debt is due and demandable immediately, 
or at least that the commencement of a suit there- 
for is a sufficient demand. Byles on Bills, 342; 
Taylor’s Adm’rs v. Witman’s Adm’rs, 3 Grant, 138; 
Milne's Appeal, decided at the present term. A 
promise in writing to pay a note ‘at any time within 
six years from this date’ was held a promise to pay 
on demand, and the statute ran from its date. 
Young v. Weston, 39 Me. 492.” This is also the 
doctrine of Haston v. McAllister, 1 Mo. 662; Lara- 
son v. Lambert, 7 Halst. 247; Newman v. Kettell, 13 
Pick. 418; Wenman v. Mohawk Ins. Co., 13 Wend. 
267; Herrick v. Woolverton, 41 N. Y. 581; 8. C., 1 
Am. Rep. 461. So it has been held of a note paya- 
ble on demand with interest. Wheeler v. Warner, 
47 N. Y. 519; 8. C., 7 Am. Rep. 478. So ona non- 
negotiable note payable thirty days after demand, 
the statute begins to run from thirty days after de- 
livery. Palmer v. Palmer, 36 Mich. 487; S. C., 24 
Am. Rep. 605. Daniels lays down the same doc- 
trine, 2 Neg. Inst. 219. 





IS A LUNATIC LIABLE FOR SLANDER? 

WRITER in the current number of the Ameri- 

can Law Review, in a notice of Odgers on Li- 

bel and Slander, remarks: ‘‘ We pass by the state- 

ment that ‘even a lunatic is liable for a libel,’ with 

simply advising any one who is disposed to accept 

it to examine the authorities.’ The statement is 

startling, for the natural reflection is that a lunatic 

is incapable of the malice which is an essential of 
the offense. 

Odgers says (Lib. and Slander, 353): ‘‘ Lunacy is 
in England no defense to an action for slander or 
libel. Per Kelly, C. B., in Mordaunt v. Mordaunt, 
39 L. J. Prob. and Mat. 59. In America however 
insanity at the time of speaking the words is con- 
sidered a defense, ‘ where the derangement is great 
and notorious, so that the speaking the words could 
produce no effect on the hearers,’ because then ‘it 
is manifest no damage would be incurred.’ But 
where the degree of insanity is slight, or not uni- 
form, there evidence of it is only admissible in mit- 
igation of damages.”’ Citing Dickinson v. Barber, 9 
Mass. 218; Yeates v. Reed, 4 Black. 463; JZlorner v. 
Marshall’s Admz., 5 Munf. 466. 

The citation from Mordaunt v. Mordaunt is entirely 
obiter, and a mere casual remark in the course of 
the argument. The question was whether lunacy 
was a defense to an action of divorce, and counsel 
in arguing said a lunatie is liable to an action for 
false representation, and Kelly, C. B., interrupted 
to say, ‘‘and also for a libel.” This is the only au- 
thority cited to this doctrine in the text-books, and 
the only one we can anywhere find, 

In Dickinson v. Barber, 9 Mass. 225, evidence of 
the insanity of the defendant after the speaking of 
the words was held inadmissible. The court added 
that ‘‘they gave no opinion in this case how far, or 
to what degree, insanity was to be received as an ex- 
cuse in an action for defamatory words. Where the 
derangement was great and notorious, so that the 
speaking the words could produce no effect on the 
hearers, it was manifest no damage would be in- 
curred. But where the degree of insanity was 
slight, or not uniform, the slander might have its 
effect, and it would be for the jury to judge upon 
the evidence before them, and measure the dam- 
ages accordingly.” 

In Horner v. Marshalls Admz., 5 Munf. 466, it was 
held that proceedings on a judgment for slander 
may be perpetually enjoined, by proof that at the 
time of the speaking and of the judgment the de- 
fendant was insane or in a state of partial mental 
derangement on the subject to which the words re- 
lated. It appeared that the plaintiff in the judg- 
ment had expressed an intention not to enforce it, 
but to hold it as security for good behavior. This 
element hewever does not appear to have influenced 
the decision. 

In Bryant v. Jackson, 6 Humph. 199, it was held 
that insanity is a good plea to an action for slander. 
This doctrine was not debated; the court said it “is 
not controverted.” The question was whether the 
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proof offered and rejected was sufficient to make 
out the insanity. 

On the authority of the Dickinson and Horner 
cases, it was briefly held, in Yeates v. Reed, 4 Blackf. 
463, that insanity may be shown in excuse or miti- 
gation, according to circumstances. 

In Gates v. Meredith, 7 Ind. 440, it was held com- 
petent to prove that the defendant’s mind was so 
besotted by a long course of dissipation and his 
character so depraved, that no one would regard or 
believe what he said. The court said: ‘‘ Slander 
must be malicious. An idiot or lunatic, no matter 
from what cause he became so, cannot be guilty of 
malice. He may indulge the anger of the brute, 
but not the malice of one ‘ who knows better.’ ” 

There is no carefully expressed consideration of 
the question in any of these cases, and no other au- 
In the text-books on Slander 
Mr. 


” 


thorities are cited. 
and Libel there is little said on the subject. 
Townshend says, ‘‘insanity is a complete defense, 
citing the above American authorities. This, as we 
have seen, is going rather too far. Starkie has 
nothing to say on this point, so far as we can dis- 
cover. Neither Addison nor Underhill considers 
the point in his work on Torts. 

Dr. Ordronaux says (Jud. Aspects of Insanity, 
333): ‘It is a well-established principle that a 
lunatic is liable for a trespass or a tort, because the 
matter of discretion or free moral agency is not in- 
quirable into in a civil action. Yet in respect to 
torts to the reputation, as by oral or written slander 
some special considerations are due to the state of 
mind of the party which may justly be offered in 
mitigation of damages. One of the earliest symp- 
toms of an unbalanced mind is often found in an 
unjust suspicion of others, which by repeated med- 
itation provokes an emotional excitement in its sub- 
ject, disabling him from speaking either calmly or 
justly of the one thus suspected. The thought of 
this person at once revolutionizes the judgment; 
the ideas habitually entertained concerning him 
crowd tumultuously forward, and as any violent 
thinking when accompanied by emotional fervor 
tends to break out into speech or even writing, a 
party may in such a condition utter defamatory 
words without any ulterior purpose than that of re- 
lieving the tension of his own thought.” 

Judge Cooley says (Torts, 108): ‘* Legal malice 
certainly cannot be imputed to one who in law is 
incompetent to harbor an intent. It would seem a 
monstrous absurdity, for instance, if one were held 
entitled to maintain an action for defamation of 
character for the thoughtless babbling of an insane 
person to his keepers, or for any wild communica- 
tion he might send through the mail, or post upon 
the wall. There can be no tort in these cases, be- 
cause the wrong lies in the intent, and an intent is 
an impossibility. The rules which preclude crimi- 
nal responsibility are strictly applicable here, be- 
cause there is an absence of the same necessary 
tlement. And if in the case of defamatory publi- 
cations, it be said that after all the requirement of 
malice as an element in the wrong is only nominal, 





still there can be no tort, because presumptively 
the utterances, or rather publications, which pro- 
ceed from a diseased brain, cannot injure.” 

The citation from the AMordaunt case illustrates 
how common law has frequently been made, and 
why it is so ‘‘flexible” and ‘‘elastic.” A judge 
drops a remark in an oral opinion, or interjects one 
in an argument, having nothing to do with the case. 
Somebody notes it down; and afterward, when the 
case arises to which it might apply, it is quoted as 
authority. Frequently it is bad law and bad sense, 
like the dictum in the Mordaunt case, but it may 
answer to hang a decision on until some strong 
judge arises, who will contest it and pronounce the 
contrary. An intelligent text-writer ought to know 
better than to set down and perpetuate what Presi- 
dent Garfield called ‘‘ the staggerings of the mind.” 


——_—_ > ——_———_- 
PROFESSOR DWIGHT AND THE CIVIL CODE. 


Editor of the Albany Law Journal: 
FTER his argument against the Civil Code before 
the Judiciary Committee of the Assembly on the 
15th of March, followed, within twenty-four hours, by 
a unanimous report in favor of its enactment, Profes- 
sor Dwight published in the New York Evening Post a 
letter several columns long, to repeat and reinforce his 
argument, and withal to answer a brief letter which I 
had pnblished just before the discussion. As he was 
soon to attend the Senate committee on a like errand, 
I thought it better to postpone any answer I might 
have to make until that occasion, but as he was unable 
to be present at the time appointed, [ will not wait for 
the fulfillment of another appointment, but ask you to 
give place to thistletter in your Journal, the fittest for 
such a discussion, though really you and your corre- 
spondents have made such havoc with the Professor’s 
columns already, that if you were to go on two or three 
weeks longer as you have begun, nothing would remain 
for me. 

So far as the Professor’s letter purports to be an an- 
swer to mine, I only wish that they be placed side by 
side. I ask your attention to other parts of his com- 
munication. 

1. He says that: ‘‘ The plan of the ancients, in codi- 
fying law, was to preserve inviolate all the ancient 
forms of expression. The Roman Digest under Justi- 
nian is a new arrangement of existing materials. Its 
authors confined themselves to the use of the scissors 
and the paste-cup. They simply cut out passages from 
accepted authors of standing, long in use, attached 
their names to each extract and put those of a cognate 
character together. There is scarcely a word of original 
matter in the Roman Digest except the headings of the 
books and chapters.’’ Here is a double error, an eva- 
sion and a misstatement, both unintentional, of course, 
I am advocating a Code; the Professor answers by de- 
scribing, not the Code of Justiman, but the Pandects, 
and his description even is a mistaken statement. 
Gibbon shall decide between us. In the 24th chap- 
ter of the history of the Decline and Fall of the Roman 
Empire, is an account of the beginning and develop- 
ment of Roman Law, in the course of which the his- 
torian says of Justinian: 

“Tn the first year of his reign he directed the faith- 
ful Tribonian and nine learned associates, to revise the 
ordinances of his predecessors, as they were contained, 
since the time of Hadrian, in the Gregorian, Hermo- 
genian and Theodosian Codes; to purge the errors and 
contradictions, to retrench whatever was obsolete or super- 
fluous and to select the wise and salutary laws best 
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adapted to the practice of the tribunals and the use of 
his subjects. The work was accomplished in fourteen 
months, and the twelve books or tables which the new 
decemvirs produced might be designed to imitate the 
labors of their Roman predecessors. The new Code of 
Justinian was honored with his name, ete.” 

Then coming to the Pandects, he says : 

‘“‘A more arduous operation was still behind — to ex- 
tract the spirit of jurisprudence from the decisions and 
conjectures, the questions and disputes, of the Roman 
civiliaus. Seventeen lawyers, with Tribonian at their 
head, were appointed by the emperor to exercise an 
absolute jurisdiction over the works of their predecessors. 
If they had obeyed his commands in ten years, Jus- 
tinian would have been satisfied with their diligence; 
and the rapid composition of the Digest or Pandects 
in three years will deserve praise or censure, according 
to the merits of the execution. From the library of 
Tribonian they chose forty, the most eminent civilians 
of former times, two thousand treatises were comprised 
in an abridgment of fifty books ; and it has been care- 
fully recorded that three millions of lines or sentences 
were reduced, in this abstract, to the moderate number of 
one hundred and fifly thousand.” * * * * “The 
changes and interpolations of Tribonian and his col- 
leagues are excused by the pretence of uniformity; 
but their cares have been insufficient, and the antino- 
mies or contradictions of the Code and Pandects still 
exercise the patience and sublety of modern civilians.” 

Let me have the Code and the Professor may have 
the Pandects. Let him collect the forty thousand vol- 
umes of English and American Reports, take ‘the 
scissors and the paste-cup,’’ ‘‘ preserve inviolate all the 
ancient forms of expression’ (what will he do with 
the modern ones, say for the last twenty years, during 
which, according to him, great development in law has 
taken place both in England and in this country ?), ‘* cut 
out passages from accepted authors of standing” 
(judges writing opinions being understvod), “ attach 
their names to each extract and put those of acognate 
character together.’’” What Pandects we should have! 
But then he would need to make new ones every twelve- 
month, for reported cases are accumulating at the rate 
of 15,000 a year. If the subject were not so grave, one 
would be apt to smile at the thought of the Professor 
using “‘ the scissors and the paste-cup”’ with the opin- 
ions in these forty thousand volumes, or even in one 
of the cases decided, when he was‘on the bench; for 
instance, the court’s opinion in Colson against Arnot 
(57 N. Y.) and his dissenting opinion. How would he 
ply the scissors among the 1,843 words of the former 
and the 4,477 words of the latter? 

II. ‘“‘ Another very serious objection,’’ says the Pro- 
fessor, ‘*to the general plan of this Code, is ‘‘ that it 
requires all words to be used in the ordiuary sense, ex- 
cept when a contrary intention plainly appears.’’ Pray, 
is it not intended that the Code shall place the law be- 
fore the people, as well as the judges and lawyers, and 
be made intelligible to all? Indeed, this is the rule as 
to statutes now, according to a decision of the British 
House of Lords last year, in the case of The Caledonian 
Railway Company against The North’British Railway 
Company, reported in Law Reports Appeal Cases, Vol. 
6, page 131, where is the following passage: 

‘Lord Wensleydale used to enunciate (I have heard 
him many and many a time) that which he called the 
golden rule for construing all written engagements. I 
find that he stated it very clearly and accurately, in 
Grey v. Pearson, in the following terms: ‘I have been 
long and deeply impressed with the wisdom of the rule 
now, I believe, universally adopted, at least in the 
Courts of Law in Westminster Hall, that in construing 
wills and indeed statutes, and all written instruments, 
the grammatical and ordinary sense of the word is to 
be adhered to, unless that would lead to some absurdity, 
or some repugnance or inconsistency with the rest of 





the instrument, in which case the grammatical and or. 
dinary sense of the words may be modified, so as to 
avoid that absurdity and inconsistency, but no fur. 
ther.’”’ 

III. Professor Dwight says next: *‘ A great and vital 
defect in the whole frame and structure of Mr. Field's 
Code, is that it is made up of sententious propositions, 
glittering generalities and broad statements, some of 
which are correct and others not, but in the main of 
little use to the practitioner. The Code would be of 
much more service to a student as an outline of law 
than to a practitioner as a source of rules for practical] 
use.”” This is my answer: The Code is and claims to 
be a collection of the general rules of our law. The 
commissioners: of the Code reported their plan to the 
Legislature, twenty-four years ago, in these words: 
“‘That which, in the judgment of the commissioners, 
can reasonably be attempted is to collect, condense 
and arrange those general and comprehensive rules of 
action resting upon fundamental principles recognized 
by the law, or by reason, which will afford as far as pos- 
sible a guide in regard to the rights of person and of 
property. There should be neither a generalization too 
vague nor a particularity too minute in the Code of an 
enlightened and free people, whose intelligence de- 
mands that the law should be written and brought 
within the knowledge of all, and whose liberty requires 
that no greater restraint be imposed upon their action 
than policy and necessity dictate.” No dissent to this 
scheme was then expressed by legislators, lawyers or 
people. The commissioners were allowed to pursue 
their laborious task, if not with the aid, at least with- 
out the opposition of their professional brethren; and 
when seven years afterward they submitted their work 
they used this language in their ninth and last report: 
“All that the commissioners profess is, that they have 
endeavored to collect those general rules known to our 
law which are applicable to our present circumstances, 
and ought to be continued. They trust that they have 
arranged these rules in a manner which will be ap- 
proved by the scientific student, while it will help the 
lawyer and the citizen to an easier if not a better 
knowledge of the law. And they flatter themselves 
that for the unforeseen cases which are certain to arise, 
there are general principles, rules of interpretation and 
analogies which will serve as guides for judicial deci- 
sion.”’ 

IV. The Professor says further: “I arraign the gen- 
eral plan of this Code on the ground that it is very in- 
complete and omits great branches of the law.” My 
answer is, first, that he is mistaken in the fact, and next, 
that if he were correct in the fact, he and his adherents 
cannot complain. All that is omitted from the Code 
remains as it was before, whether in the statutes or the 
common-law. The Legislature might for example 
codify the law of corporations, as the English Parlia- 
ment has done, or the law of negotiable securities, 
which that Parliament is now considering, and no op- 
poser of codes could reasonably object that the law of 
real property was not also included. 

V. The Professor complains that ‘“‘ this Code repre- 
sents the law as it stood twenty years ago. * * * 
Great development in law has taken place both in Eng- 
land and in this country during that period.”’ Does 
the Professor mean that the development of the law in 
England works a development in New York ? If he 
does, he unconsciously makes a new argument in 
favor of New York codification, that we may here 
after make our own law for ourselves. 

VI. The Professor then passes from the general plan 
to what he considers particular defects. I should weary 
you if I were to go over them all in detail, so that I will 
examine only the five first. I might stop with one; 
‘“ex uno disce omnes.” But he shall have five-fold 
measure. He says that the Code’s definition of lawis 
bad: ‘It is certainly untrue that law is a rule of prop- 
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erty and conduct. It is always and universally simply 
arule of conduct. When it concerns property it isa 
rule of conduct toward property.’”” Now, I answer, 
first, taking section 445 of the Code as an example: 
“[slands and accumulations of land formed in the 
beds of streams which are navigable belong to the 
State if there is no title or prescription to the con- 
trary,” is it not very far fetched to call this a rule of 
“eonduct toward property?’’ But let us look at the 
pooks. In the 24th of Howard’s U. 8. Reports, at pages 
434 and 435, will be found these passages: 

“Where any principle of law establishing a rule of 
real property has been settled in the State courts, the 
same rule will be applied by this court that would be 
applied by the State tribunals.” * * * * “This 
court found a contrary opinion had prevailed in the 
courts of that State, and had become a rule of property 
there, and without re-examining their own opinion or 
making any attempt to account for or to reconcile the 
difference, without any hesitation applied the rule 
adopted in Texas to the determination of controver- 
sies existing there.” 

The second criticism is that ‘ the definitions of libel 
and slander in sections 29 and 30 are remarkable.” 

Here I appeal from the professor as partisan to the 
professor as teacher. T'wo at least of his pupils have 
yolunteered their testimony, that he has taught in his 
lectures the very doctrine he now impugns. This is a 
sufficient reply from me to him. In his care of in- 
genuous youth, he is incapable of teaching them pal- 
pable error for legal truth. And I may add, that Mr. 
Odgers, in his work on Libel and Slander, published in 
London last year, refers to these sections of the New 
York Civil Code, as if they contained good law. 

The third criticism is upon section 104: ** Land is 
the solid material of the earth, whatever may be the 
ingredients of which it is composed, soil, rock or Other 
substance.” ‘Could not the author of this definition 
have stopped with the word ‘earth?’’’ Answer: No; 
because if the section had stopped there some hyper- 
critical commentator might have said that quicksand 
was not included in the solid material of the earth. 

The next criticism is that section 200 is too broad 
where it is declared *‘ that the ownership of a thing 
includes all its products and accessions.’’ Does it not, 
unless a contract to the contrary is made, or a usage is 
proven equivalent to a contract? 

Section 398 is criticised because a ship is defined to 
be “any structure fitted for navigation.’’ The learned 
Professor says that this includes the little marine ani- 
mal called the Nautilus, and he quoted poetry on the 
occasion of his oral argument. He did not sing the 
lines, but he recited them in a tone which would have 
been the envy of an acolyte chanting the responses in 
a cathedral service. It was not a momentary dash of 
excitement, because he read from a long roll of manu- 
script which had evidently been carefully prepared. 

These specimens are enough, aud I leave them with 
the remark, that criticisms beginning as do these can- 
not require further notice. 

VIL. The Professor complains that ‘‘ The Code makes 
highly important changes in the law, not sufficiently 
appreciated by the Legislature nor the people at large.” 
The Code as it now stands makes very few changes 
As it was first reported, it made afew more, which have 
been surrendered in deference to the opposition made 
tothem, and all the rest may be surrendered in the 
same way, without marring the symmetry of the whole, 
ifthe legislature see fit; but I think I can show that 
a are desirable. 

Ill. The Professor then indulges in some loose ob- 
servations about ‘general carelessness,’’ about an 
enumeration of particulars being “likely to be incom- 
plete,” and what ‘‘it is believed’’ could be shown. 

Ican hardly be expected to take notice of these ob- 
servations, but when he adds that ‘the law of heredity 
= to Codes as well to as many other things, 

odes breed Codes,” I begin to agree withhim. Our 


Revised Statutes led to similar revisions in other 

$8; our original Code of Procedure did breed other 
Codes; it has a large family; I can count at least 
thirty children 


Besides these there are minor codes 
inabundance, such as the Military Code, the Sanitary 
‘Code, the Code of Public Instruction, and men are 








discussing a Bankers’ Code, and I know not how many 
more. The idea of having all the rules of law on a 
particular subject brought together in a Code is catch- 


ing. 

The Bar Association may “‘ view with alarm ” these 
dreadful things; the Professor may survey the, horizon 
with dismay, but his letters, if he were to write onea 
day for the rest of his life, would prove as powerless as 
poor Mrs. Partington’s ineffectual broom sweeping 
back the Atlantic. 

IX. As the Professor approaches the end of his letter, 
his enthusiasm glows afresh and he mounts into rhap- 
sody. Beginning with the first Napoleon ‘asa legal 
thinker as well as a captain of armies,’’ he passes the 
channel and the sea, beholding England and America 
“two fraternal nations, first in war and in the arts of 
peace, with a youthful spirit and a ceaseless love of 
adventure and enterprise, appalled by no danger, 
wearied by no hardship;’’ all leading to great law suits, 
and exclaims, ‘‘ nearly every legal proposition is the 
outcome of a drama enacted in the courts of justice. 
The law is thus enshrined in cases. Every principle 
comes to be hedged about with qualifications, and it is 
impossible for any jurist to so state an existing rule 
that it will not in the course of further discussions 
admit of further correction and limitation; perhaps it 
will even be subjected to abandonment.” Yes, indeed, 
the law is enshrined in cases; the shrine is of 
Diana, silversmiths make it and the people pay 
for it. There are however false shrines, or rather 
there are a great many shrines, true and false, 
and often it is hard to tell the one from the other. 
Was the law enshrined in Markham’s Case, 41 N. Y. 
and disenshrined in Buker’s Case, 53 N. Y., or the re- 
verse? How about Bay v. Coddington, 20 Johns., and 
Railroad Compuny v. National Bank, 102 U. 8. 
Rep.; which was the true shrine? How about the 
Professor’s own judgments in the Commission of Ap- 
peals? 

Thus have I hastily gone over the Professor’s letter. 
Can we not now better understand, why courts have 
been reluctant to admit his pupils to the bar, without 
other examination or evidence of considerable study 
elsewhere ? 

But after all, is not the practical question between 
this Code and no code at all? By this Code, I mean the 
one now before the committee, with such amendments 
as the present legislature, or either of the two that are 
to follow, may see fit to make. We have been from 1847 
to the present time coming to this. If we are to wait 
for another to be prepared, we have to wait a generation 
or longer. 

One of the Professor's associates in the argument 
said the other day in the presence of the committee, 
as if by way of reproach, that, to use his own language, 
I was * trying to rope in all the lawyers of New York to 
help make a Code.’’ If Ll were so trying, should I not 
be doing a good thing? Does not every lawyer owe 
something to his profession? And is there any, better, 
or indeed any other, way of making him contribute to 
the formation of a “‘ written and systematic code of 
the whole body of the law of this State,” than by 
placing jsuch a Codein the statute book, and then 
saying to him, it shall not go into effect for two 
years, within which time every improvement shall 
be made which his examination and reflection may 
suggest? 

These observations are made in answer to criti- 
cisms which I consider unjust, if not malignant. I do 
not admit, on the contrary I deny, that the defects al- 
leged exist; but I say, that, if they existed, they would 
not make a sufficient reason for rejecting the Code. 
No doubt defects will be found, which have escaped 
the notice of the codifiers; some may be patent to 
other minds, and if so, can be pointed out now; others 
may be latent, and nothing but experience will devolop 
them. In my view, the way of policy and duty is plain. 
No harm can come from ,the enactment of a Code, 
which is not to take effect far two years; for the wis- 
dom and public spirit of New York are certainly equal 
to the task of discovering and amending within that 
period any defect that can be discovered on the face of 
the statute. Defects which time alone can discover, 
time will certainly repair. 

Davin DupDLey FIELD, 


New York, April 10, 1882. 
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EXCLUSION OF NEGRO CHILDREN FROM 
SCHOOLS. 


KANSAS SUPREME COURT, JUNE TERM, 1881. 


Boarb oF EDUCATION OF OTTAWA VY. TINNON.* 


In the absence of legislation authorizing it so to do, a muni- 
cipal board of education has no power to exclude colored 
children from any one of its schools upon the ground of 
color. 


ANDAMUS, brought by Leslie Tinnon, a colored 
boy of school age, by his next friend, Elijah 
Tinnon, to compel the board of education of the city 
of Ottawa, and William Wheeler, the principal of the 
public schools of said city, to permit the plaintiff to 
attend a certain one of such schools. Sufficient facts 
appear in the opinion. 

VALENTINE, J. This is an action of mandamus, 
brought by Leslie Tinnon, a colored boy of school age, 
by his next friend, Elijah Tinnon, to compel the 
board of education of the city of Ottawa and William 
Wheeler, the principal of the public schools of said 
city, to admit the plaintiff to attend one of such public 
schools. A trial was had in the court below by the 
court without a jury, and judgment was rendered in 
favor of the plaintiff and against the defendants, and 
a peremptory writ of mandamus ordered; to all of 
which the defendants below excepted, and now bring 
the case to this court for review. 

In the court below the pleadings were so framed and 
admissions were so made, that the only question pre- 
sented to the court below for decision was whether the 
board of education of a city of the second-class has the 
power to establish separate schools for white and col- 
ored children, and to exclude colored children from 
the schools established for white children, for no other 
reason than that they are colored children. As before 
stated the court below decided that the board of educa- 
tion has no such power. The statutes of this State 
having application to this question, read as follows: 

“Sec. 2. In each city governed by this act there shall 
be established and maintained a system of free com- 
mon schools, which shall be kept open not less than 
three nor more than ten months in any one year, and 
shall be free to all children residing in such city be- 
tween the ages of five and twenty-one years. But the 
board of education may, where school-room accommo- 
dations are insufficient, exclude for the time being 
children between the ages of five and seven years.” 

“Src. 9. The board of education shall have power to 
elect their own officers, except the treasurer; to make 
their own rules and regulations, subject to the provis- 
ions of this article; to organize and maintain a system 
of graded schools; to establish a high school whenever 
in their opinion the educational interests of the city 
demand the same; and to exercise the sole control 
over the schools and school property of the city.” 

The statutes were passed in 1876. Laws of 1876, ch. 
122, art. 11, 8§ 2, 9; Comp. Laws of 1879, pp. 846, 847. 

For the purposes of this case we shall assume that 
the Legislature has the power to authorize the board of 
education of any city or the officers of any school dis- 
trict to establish separate schools for the education of 
white and colored children, and to exclude the colored 
children from the white schools, notwithstanding the 
fourteenth amendment to the Constitution of the 
United States; and there are decisions in some of the 
States which sustain such,authority. State v. McCann, 
21 Ohio St. 198; Cory v. Carter, 48 Ind. 327; Ward v. 
Flood, 48 Cal. 36; Bertonneau v. Directors of the City 
Schools, 3 Woods, 177. But still this power of the 
Legislature may be doubted. Strauder v. West Virginia, 
100 U.S.303. Seealso, Ex parte Virginia, 100 U.S. 339; 


* Appearing in 26 Kansas Reports. 








Slaughter- House Cases, 16 Wall. 36; Neal v. State 
Delaware (U. 8. Sup. Court, May, 1881), 23 Alb. L. J. 
466; 12 Cent. L. J. 514. The fourteenth amendmeyt 
provides, among other things, as follows: 

“Sec. 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereot 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any State 
deprive any person of life, liberty or property, without 
due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

In the case of Strauder v. West Virginia, 100 U. §, 
307, the court uses the following language: 

“Tt (the fourteenth ameudment to the Constitution 
of the United States) ordains that no State shall make 
or enforce any laws which shall abridge the privileges 
or immunities of citizens of the United States (evi. 
dently referring to the newly-made citizens, who, being 
citizens of the United States, are declared to be also 
citizeus of the State in which they reside.) It ordaing 
that no Staic shall deprive any person of life, liberty 
or property, withowt due process of law, or deny to any 
person within its jurisdiction the equal protection of 
the laws. What is this but declaring that the law in 
the States shall be the same for the black as for the 
white; that all persons, whether colored or white, 
shall stand equal before the laws of the States; and in 
regard to the colored race, for whose protection the 
amendment was primarily designed, that no discrimina- 
tion shall be made against them by law because of 
their color? The words of the amendment, it is true, 
are prohibitory, but they contain a necessary implica- 
tion of a positive immunity, or right, most valuable to 
the colored race—the right to exemption from un- 
friendly legislation against them distinctively as col- 
ored — exemption from legal discriminations, implying 
inferiority in civil society, lessening the security of 
their enjoyment of the rights which others enjoy, and 
discriminations which are steps toward reducing them 
to the condition of a subject race.” 

The question whether the Legislatures of States have 
the power to pass laws making distinctions between 
white and colored citizens, and the extent of such 
power, if it exists, is a question which can finally be 
determined only by the Supreme Court of the United 
States; and hence we pass this question, and proceed 
to the next, over which we have more complete juris- 
diction. 

Has the Legislature of the State of Kansas given, or 
attempted to give, to the boards of education of cities 
of the second-class, the power to establish separate 
schools for the education of white and colored 
children, and to seclude from schools established 
for white children and colored children, for no 
other reason than that they are colored children? 
Prima facie, this question should be answered in the 
negative. The tendency of the times is, and has been 
for several years, to abolish all distinctions on account 
of race, or color, or previous condition of servitude, 
and to make all persons absolutely equal before the 
law. Therefore, unless it appears clear beyond all 
question that the Legislature intended to authorize 
such distinctions to be made, we should not hold that 
any authority has been given. And we certainly should 
not expect to find that the Legislature had given any 
such authority during the centennial year of 1876, when 
the minds of all men were inclined to adopt the most 
cosmopolitan views of human rights, and not to adopt 
any narrow or contracted views founded merely upon 
race, or color, or clan, or kinship. It is true that in 
cities of the first-class, which included up to withins 
year past only the city of Leavenworth, the power t0 
make such distinctions existed. But this power has 
always existed in the city of Leavenworth, from its 
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earliest territorial days down to the present time, and 
was given to that city at first as a mere matter of local 
concern, and at a time when the prevailing opinions of 
men were very different from the prevailing opinions 
of men at the present day. The first act passed by the 
State Legislature giving such power to the city of 
Leavenworth, will be found in the Compiled Laws of 
1862, pp. 395, 396, $$ 18, 19; and the power was expressly 
given to such city, and was not left for mere inference 
orconjecture. See also, Compiled Laws of 1879, p. 843, 
§142. The last-mentioned act will now apply to two 
other cities, as well as to the city of Leavenworth, and 
the power is expressly given. 

The tendency of the present age is not to make any 
distinctions with regard to school children, except to 
classify them with reference to their studies and place 
them in the classes in which they properly belong. Ali 
kinds of children are usually allowed to go to the same 
schools, and all kinds of children are usually placed in 
the same classes. Boys and girls are allowed to go not 
ouly to the same schools but are placed in the same 
classes, and even colleges are now opening their doors 
for the education of both sexes; and is it not better 
that this should be so? Is it not better for the grand 
aggregate of human society, as well as for individuals, 
that all children should mingle together and learn to 
know each other? At thecommonschools, where both 
sexes and all kinds of children mingle together, we 
have the great world in miniature; there they may 
learn human nature in all its phases, with all its emo- 
tions, passions and feelings, its loves and hates, its 
hopes and fears, its impulses and sensibilities; there 
they may learn the secret springs of human actions, 
and the attractions and repulsions which lead with 
irresistible force to particular lines of conduct. But 
on the other hand, persons by isolation may become 
strangers even in their own country; and by being 
strangers, will be of little benefit either to themselves 
or to society. As a rule, people cannot afford to be 
ignorant of the society which surrounds them; and as 
all kinds of people must live together in the same so- 
ciety, it would seem to be better that all should be 
taught in the same schools. 

The Supreme Court of Iowa seems to have taken the 
same view of this subject that we have taken — that is, 
that unless the Legislature has clearly conferred power 
upon the school boards to establish separate schools for 
the education of white and colored children, no such 
power has been conferred. Under a statute which 
reads, ‘‘in each sub-district there shall be taught one 
or more schools for the education of youth between the 
ages of five and twenty-one years,’ the Supreme Court 
of lowa held that the school board could not establish 
separate schools for the education of white and colored 
children, and could not exclude colored children from 
attending schools established for the white children 
alone. § 12, ch. 172, Laws of Iowa of 1862, as amended 
by § 3, ch. 144, Laws of Iowa of 1866; Clark v. Board, 
etc., 24 Lowa, 266; Smith v. Directors, etc., 40 id. 518; 
Dove v. Independent School District, 41 id. 639. 

Now we do not think that the Legislature of Kansas 
has clearly conferred power upon the school boards of 
cities of the second-class to establish separate schools 
for the education of white and colored children. We 
do not think that the Legislature has even been silent 
upon the subject. But by the clearest implication, if 
not in express terms, it has prohibited the boards from 
establishing any such schools. Said sections 2 and 9 of 
the Laws of Kansas of 1876 provide for a system of free 
schools in cities of the second-class, giving the board 
of education plenary power cver them. The board can 
organize a system of graded schools, establish a high 
school, and exercise sole control over the schools and 
school property; provided always (under § 2), that it 
“maintains a system of free common schools,” “ free 
to all children residing in such city,” of proper ages, 


Now, if only one school out of all the schools of a city 
of the second-class is free for colored children to attend, 
is that maintaining common schools, free to all the 
children of the city? In the case of Railroad Co. v. 
Brown, 17 Wall. 446, in which the Supreme Court of 
the United States construed an act of Congress grant- 
ing certain privileges to a railroad company, and also 
enacting that ‘‘no person shall be excluded from the 
cars on account of color,” the court held, that this 
meant that persons of color should travel in the same 
cars that white ones did, and along with them in such 
cars; and that the enactment was not satisfied by the 
company’s providing cars assigned exclusively to peo- 
ple of color, though they were as good as those which 
they assigned exclusively for white persons, and in fact 
the very cars which were, at certain times, assigned 
exclusively to white persons. That is, under this de- 
cision, railroad cars are not free to a person who is 
excluded from all but one of them; and on the same 
principle, schools are not free to a person who is ex- 
cluded from all but one of them. 

We suppose that the board of education of a city of 
the second-class may grade the sckools in such city, 
and then require that all children be placed in their 
proper grades. This is for the interest of education; 
and the statute expressly authorizes it. We also sup- 
pose that the board of education may divide the city 
territorially into districts, building school-houses in 
each district, and may then require that children shall 
attend school only in their own district. This would 
also be in the interest of education. Generally such a 
thing would be founded upon convenience, and some- 
times upon necessity. But the power to divide a city 
territorially into districts does not include or prove 
the power to divide the city according to race, color, 
nationality or descent. In the case of School District 
v. Aldrich, 13 N. H. 139, it is held that ‘‘a division of 
a town into school districts must be a territorial divis- 
ion, and not one merely by a designation of the inhabi- 
tants or householders.’”’ And what good reason can 
exist for separating two children, living in the same 
house, equally intelligent, and equally advanced in 
their studies, and sending one, because he or she is 
black, to a school-house ina remote part of the city, 
past several school-houses nearer his or her home, while 
the other child is permitted, because he or she is white, 
to go toaschvol within the distance of a block? No 
good reason can be given for such a thing, and the 
Legislature has not authorized or attempted to author- 
ize it to bedone. It has been suggested that the board 
of education may establish separate schools for males 
and females; and therefore that it may establish sepa- 
rate schools for white and colored children. Now the 
premise is not admitted, and the conclusion is a non 
sequitur. It is not admitted that the Legislature has 
the power to authorize the board to establish separate 
schools for males and females (Const., art. 2, § 23); nor 
is it admitted that the Legislature has even attempted 
to do so; and besides, even if the Legislature had the 
power to authorize schools for males and females, and 
had attempted to exercise it, still it would not even 
then follow that the board of education could establish 
separate schools for white and colored children. There 
are greater differences existing between males and fe- 
males of the same race, and occupying the same condi- 
tion in life, except as to sex, than there are between 
any two males, or any two females of different races, 
who reside in Kansas, and whose conditions are sub- 
stantially equal, except as torace. This is recognized 
by the fact that male citizens of all races are allowed 
to vote, while no female citizen of any race is allowed 
to vote. There are physiological differences, and dif- 
ferences in wants and needs, and modes of life, exist- 
ing between males and females of the same race, which 
do not exist between males of different races, or fe- 





males of different races. Hence, the power to establish 
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separate schools for males and females, even if it were 
admitted, would not either include or prove the power 
to establish separate schools for children of different 
races; and especially it would not include or prove the 
power to establish separate schools for children of 
African descent. If the board has the power, because 
of race, to establish separate schools for children of 
African descent, then the board has the power to 
establish separate schools for persons of Irish descent 
or German descent; and if it has the power, because 
of color, to establish separate schools for black chil- 
dren, then it has the power to establish separate schools 
for red-headed children and blondes. Wedo not think 
that the board has any such power. We have con- 
ceded, for the purposes of this case, that the Legisla- 
ture has the authority to confer such power upon 
school boards; but in our opinion the Legislature has 
not exercised or attempted to exercise any such au- 
thority. 

This decision is not in conflict with any decision that 
we are aware of; but it is supported by the decisions 
in Iowa. The decisions referred to by the counsel for 
plaintiffs in error, defendants below, are either all very 
old, and rendered before the war, or are founded upon 
statutes expressly authorizing separate schools for 
white and colored children; while in this State, our 
statutes have been recently enacted, and as we con- 
strue them they do not authorize the establishment of 
any such separate schools; and hence the decisions re- 
ferred to by counsel have no application to this case. 
lt must be remembered that unless some statute can 
be found authorizing the establishment of separate 
schools for colored children, no such authority ex- 
ists; and we have been unable to find any such stat- 
ute, and none has been pointed out to us. 

The judgment of the court below, we think, is cor- 
rect, and therefore it will be affirmed. 

Horton, C. J., concurred. 

Brewer, J., dissented. 


REVOCATION OF LICENSE BY EXCISE 
BOARD. 


NEW YORK SUPERIOR COURT, MARCH 14, 1882, 


PEOPLE, EX REL. STEINHART, V. BOARD OF XCISE OF 
New York. 

A board of excise organized under the New York statute 
which has issued a license to sell spirituous liquors, etc.,has 
jurisdiction to revoke the license for a violation of the ex- 
cise law. 

The action of such board in revoking a license cannot be in- 
quired into by means of a writ of prohibition. 


PPLICATION for a writ of prohibition. 
ion states the case. 


The opin- 


Jacob Fromme, for relator. 

John R. Fellows, for board of excise. 

William C. Beecher, for Society for Prevention of 
Crime. 

Arnoux, J. On the 19th of April, 1881, the Board 
of Excise granted to the relator a hotel license allow- 
ing him to sell strong and spirituous liquors and wines, 
to be drunk on his premises, No. 87 Hudson street, in 
the city of New York, upon his giving the requisite 
bond, paying the license fee and complying with all the 
other prerequisites required by law, the commissioners 
being satisfied that the relator was a man of good moral 
character, and had sufficient ability to keep an inn, 
tavern or hotel, and the necessary accommodations to 
entertain travelers. On the 21st of February, 1882, the 
said relator was served with a summons, upon the com- 
plaint of the Society for the Prevention of Crime, to 
show cause before the commissioners why said license 





should not be revoked foran alleged violation by him of 
the provisions of the excise laws. Annexed to the sum. 
mons was the following specification: ** That the }j- 
censee has not the necessary accommodations tok 
an inn, tavern or hotel.’’ Thereupon the relator objected 
to the jurisdiction of the board, and makes application 
to this court for a writ of prohibition, upon the ground 
that said board has no jurisdiction to try said charge or 
complaint; first, because said board had already deter- 
mined in and by said license that the relator had the 
necessary accommodations, and that the board are 
now estopped by such determination; second, because 
said charge or complaint is not an offense or violation 
known to the law, as it is no specific offense covered 
by the statute; third, because said board cannot re. 
voke said license before the licensee is convicted bya 
court of competent jurisdiction for a violation of the 
excise law. The defendants make return to said writ 
in the nature of a demurrer, and the question now pre- 
sents itself whether this court, on the facts presented 
by the relator, will grant the prayer of his petition and 
restrain the board of excise. 

Although the writ of prohibition is comparatively 
infrequent, nevertheless it is deemed to be a beneficial 
writ and one that should issue where a subordinate 
court or inferior tribunal attempts to act without 
jurisdiction or beyond its jurisdiction. Ea-parte Braud- 
lacht, 2 Hill, 367; People v. Supervisors of Queens, 1 
id. 201; People v. Seward, 7 Wend. 518; People y, 
Marine Court, 36 Barb. 341; People vy. N. Y. Common 
Pleas, 18 Abb. 488; People v. Oyer and Terminer, 2 
How. 19; People v. McAdam, 58 id. 442; Peoplev. 
Cooper, 57 id. 426; People v. Special Term, 57 id. 467. 
As the Court of Appeals say, in Appo v. People, 20N, 
Y. 531, 540; “It is a proper remedy when the inferior 
tribunal either entertains a proceeding in which it has 
no jurisdiction, or when, having jurisdiction, it as- 
sumes to exercise an unauthorized power.’’ With this 
the old English authorities agree, for Jacob quaintly 
says it issues against inferior courts acting without 
jurisdiction, or ‘‘if in handling of matters clearly 
within their cognizance, they transgress the bounds 
prescribed to them by the laws of England. Law Dict. 
tit. ‘‘ Prohibition.’” The reason why this writ is es- 
teemed as beneficial is well expressed by Selden, J., in 
Appo v. The People, supra: ‘It is far better to prevent 
the exercise of an unauthorized power,” he says, “than 
to be driven to the necessity of correcting the error 
after it has been committed.” : 

No question but jurisdiction can be tried in a pro- 
ceeding inaugurated by prohibition. In such cases the 
inquiry relates to jurisdiction simply, People v. Nichols, 
79 N. Y. 582,591. This the counsel for the relator has 
recognized to be the law, both in this application and 
in his able argument for the writ. 

The first inquiry then, under the foregoing authori- 
ties, is this: Is the board of excise acting without 
jurisdiction? Jurisdiction has been defined to be the 
right to pronounce judgment acquired through due 
process of law, 1 Hurd on Freedom and Bondage, 22; 
Sprague’s New Science of Law, 4; Du Ponceau on 
Jurisdiction, 21; Austin on Jurisprudence, 793. This 
demands three at least of the five following requisites: 
jurisdiction of the territory; jurisdiction of the sub- 
ject-matter; jurisdiction of the process; jurisdiction 
of the person; and jurisdiction of the trial. 

Now, unless the law is unconstitutional, concerning 
which inquiry will be made hereafter, the board of 
excise have jurisdiction over the territory, for the re- 
lator’s premises are situated in the city of New York; 
they have jurisdiction of. the subject-matter of the 
process and of the person of the relator. The board of 
excise therefore are not acting without jurisdiction 
if the law is constitutional. This leads directly to the 
inquiry whether the law is constitutional in that it de- 
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yes the relator of the right of trial by jury, and the 
answer to this inquiry depends upon the nature of the 
right possessed by the relator. Every person who has 
pot forfeited his civil rights by an infraction of the 
laws of the community of which he is for the time be- 
ing a member has an inherent right to earn his own 
subsistence. He has however no inalienable right to 
procure such livelihood in any particular calling, or to 
conduct it in any particular place or at any particular 
time or in any particular manner. In all such cases 
the maxim, sic uteve tuo ut alienum non ledas, applies. 
Business generally may not be conducted on Sunday, 
aud those that are permitted may be lawfully forbid- 
den after certain hours on that day; gunpowder may 
be kept or sold only in certain restricted quantities in 
cities; slaughter-houses, bone boiling and similar es- 
tablishments may be lawfully absolutely prohibited. 
Metropolitan Board of Health v. Heister, 37 N. Y. 667; 
Polinsky v. People, 73 id. 65; Cronin v. People, etc., 82 
id. 323, and the driving of cattle through the streets 
during certain hours may likewise be forbidden. One 
who attempts to practice medicine without having first 
procured a diploma is guilty of a misdemeanor and 
may be punished. 1 R. 8., 6th ed. 1118. The law estab- 
lishes the rate of fare and of speed for vehicles, and 
this even where there are chartered rights and corpo- 
rate franchises. Granger cases, 94 U. S. (4 Otto), 155, et 
seq. Even a private citizen may be restricted as to 
the price he may charge the public. Munn v. /Ulinois, 
# U. S. (4 Otto), 113. In England the size and price of 
aloaf of bread were provided by law, and in the days 
of the existence of sumptuary laws, the laws prescribed 
the garment of the living and the shroud for the dead, 
whether prince or pauper. The legal profession affords 
the most striking illustration of the power of the sov- 
ereign over any person’s vocation. In this State one- 
half of the population, by reason of sex, is permanently 
disqualified; of the other sex all minors are likewise 
disqualified ; of the remainder citizenship is a prerequi- 
site, then good character, then a course of preparation 
and finally an examination as to qualification. After 
this winnowing process is completed, and an attorney 
has been admitted to the bar, the State may for pur- 
poses of revenue impose a tax upon him as a condition 
precedent to practice, Cousins v. State, 50 Ala. 113; 20 
(Am. 290), and for cause he may be fined, suspended or 
disbarred. Therefore we must consider that upon 
principle it is established that no person can claim as 
an inherent right the privilege of liquor selling. But 
weare not left to analogy upon this question. The 
Court of Appeals in the case of Metropolitan Board of 
Excise v. Barrie, 34 N. Y. 657, after reviewing the leg- 
islation in this State regulating the traffic in liquor 
since the year 1801, held that a liquor license is not a 
contract, nor property, but a mere temporary permit, 
and is therefore revocable at the will of the sovereign 
indicated ina lawful manner. And this is the view 
that universally obtains, Fell v. The State, 42 Md. 71; 
20Am. 83. The reason is obvious. The eloquent coun- 
sel for the board of excise, with his extended experi- 
ence in criminal matters, asserted that ninety per cent 
of the crime in this country is directly due to the use 
of intoxicating liquors. The courts have held that 
they will take judicial notice of the evil results of this 
traffic. If the State, with all the restrictions with 
which it hedges this business, cannot prevent its be- 
coming such a frightful source of proverty, disease and 
crime, how completely would it desolate the land, if it 
were wholly unrestricted. While the appetites of men 
are stronger than their principles, while they continue 
to drain that worse than Circean cup, which— 
**The human mind leaves not ‘in them,” 
the State must have the power to revoke the Jicense of 
any one who violates the law in any particular. 
Among the cases decided under the title of Metropoli- 





tan Board of Excise v. Barrie, was the case of People v. 
Cornwell, 34 N. Y. 661. The relator was arrested upon 
a complaint charging him with a violation of the excise 
law of 1866, and whilst in custody, a writ of habeas 
corpus was sued out on his behalf, on the ground that 
he had been guilty of no offense, the act being uncon- 
stitutional and void. Upon a hearing, the writ was 
discharged, the court holding that he had violated a 
valid and subsisting law; and this was affirmed by the 
Court of Appeals. In the case of the People, exrel. 
Presmeyer, v. The Board of Excise, 59 N. Y. 92, the pres- 
ent law was under consideration. ‘The counsel for the 
relator argued with great ability that this law was un- 
constitutional for the reason assigned in the case above. 
The court affirmed the constitutionality of the law. 

The next question then to be considered is whether 
the board of excise is acting beyond its jurisdiction. 
In which case, as the authorities above cited show, the’ 
writ may, with equal propriety, be issued. 

It is claimed that before the board can revoke the 
license, there must be a conviction of the relator of 
some violation of the law in the manner prescribed by 
the statute. The learned counsel for the relator has 
failed to cite any authority for such a contention, nor 
has the court been able to findany. Deciding this 
question upon principle, we cannot find any warrant 
for the position. The license to practice law may be 
revoked without any previous conviction, and the 
license to sell liquor can claim no higher or greater im- 
munity. The power to punish for criminal acts rests 
with the people and not with the buard of excise, and 
the power to collect fines is intrusted to the overseers 
of the poor. These are concurrent remedies, and not 
exclusive, nor does the law give to one priority over 
another. So thatin this regard, the board of excise 
are not acting beyond their jurisdiction. 

But it is further claimed that the granting of the 
license is in itself a judgment that the relator was at 
the time of granting the license the keeper of an inn, 
hotel or tavern, and that such adjudication is binding 
at the present time as res adjudicata upon said board, 
or more properly speaking that it operates as an estop- 
pel upon the board. The doctrine of ves adjudicata or 
of estoppel involves no such adsurdity. It may be 
that the board of excise by granting the license are 
estopped from asserting that at the date of such license 
the relator was not qualified, but tempora mutantur et 
nos mutamur in illis. For if such denial continues now 
it must continue forever, and after the relator shall 
have lived hisallotted time on the earth, the board of 
excise will be estopped by this license from asserting 
that he is dead. There is therefore no attempted ex- 
ercise of authority beyond jurisdiction on this ground. 

We come then to the consideration of the only ques- 
tion remaining in the argument of the counsel for the 
relator, and that is whether any offense of which the 
board of excise can take cognizance is charged against 
the relator. A brief review of the law is necessary to 
present that question. By the laws of 1857, chap. 628, 
§ 2, the board “have power to grant licenses to keep- 
ers of inns, taverns or hotels * * * * to sell strong 
and spirituous liquors and wines to be drunk in their 
houses respectively.” 

By section 6 “license shall not be granted to any per- 
son to sell strong and spirituous liquors and wines to 
be drank on the premises of the person licensed, unless 
such person proposes to keep an inn, tavern or hotel.” 

By section 8 ‘‘ every keeper of an inn, tavern or hotel, 
in the cities of this State, shall keep at least three spare 
beds and the necessary bedding for the accommodation 
of travellers.’’ 

By the Laws of 1870, chap. 175, § 8, as amended 
by Laws of 1873, chap. 549, §4, it is provided. that 
“The board of excise of any city, town or village may 
at any time, and upon the complaint of any resident of 
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said city, town or village, shall summon before them 
any person or persons licensed as aforesaid, and if they 
shall become satisfied that any such person or persons 
has or have violated any of the provisions of this or of 
the acts hereby amended, they shall revoke, cancel and 
annul the license of such person; which they are hereby 
empowered to do.” 

We therefore conclude that an offense was duly 
charged. But as we have already shown, the board 
of excise has jurisdiction over the subject-matter and 
over the persou of the relator. If therefore there is 
here an error or mistake on the part of the board of 
excise, it is an error or mistake in the practice, which 
affords no foundation for the writ, unless, as it is said 
in Exparte Smith,3 A. & E. 719, it involves the doing 
of somthing which is contrary to the general laws of 
the land. People v. Nichols, 79 N. Y. 592. Lord Ken- 
yon said in Leman v. Goulty, 3 T. R. 3: ‘* Where the 
spiritual court has no original jurisdiction, a prohibi- 
tion may be granted after sentence; but where it has 
jurisdiction and gives 2 wrong judgment, it is the sub- 
ject-matter of appeal and not of prohibition.”” It was 
not the intention of the Legislature to require that 
complaints for violation of the excise law should be 
made with the same exactness and certainty that is re- 
quired in pleadings. The specifications, if vague, in- 
definite or insufficient, may be amended at any time. 
If the board commit any errors in the course of the 
proceedings before them as to which they have juris- 
diction, the remedy of the relator must be by certiorari 
and not by prohibition, as Lord Kenyon suggests. 

The application for the writ of prohibition is denied, 


with costs. 
—_—__.>_____—_ 


INSURABLE INTEREST AND WAGER POLI- 
CLES. 
UNITED STATES SUPREME COURT, MARCH 6, 1882. 


WARNOCK VY. DAVIs. 


C. in consideration of the promise of a trust company to pay 
the premiums and assessments upon a policy insuring his 
life, and one-tenth of the proceeds of such policy at his 
death to his representatives, assigned such policy to the 
trust company. Held, that such assignment was valid 
only as security for the repayment to the trust company 
of the sums paid by it upon the policy and interest, and 
such company was liable to the representatives of C. on 
his death for moneys received by it on the policy beyond 
what was required for such repayment. 

An insurable interest is one arising from the relations of the 
party obtaining the insurance, either as creditor of or 
surety for the assured, or from the ties of blood or mar- 
riage to him such as will justify a reasonable expectation 
of advantage or benefit from the continuance of his life. 
Otherwise the contract is a mere wager. 


‘HE plaintiff is the administrator of the estate of 

Henry L. Crosser, deceased, and a resident of 
Kentucky. The defendants are partners, under the 
name of the Scioto Trust Association, of Portsmouth, 
Ohio, and residents of that State. On the 27th of Feb- 
ruary, 1872, Crosser applied to the Protection Life In- 
suranc Company of Chicago, a corporation created 
under the laws of Illinois, for a policy on his life to the 
amount of five thousand dollars; and on the same day 
entered into the following agreement with the Sciota 
Trust Association : 

“This agreement by and between Henry L. Crosser, 
of the first part, 27 years old, tanner by occupation, 
residing at town of Springville, county of Greenup, 
State of Kentucky, and the Scioto Trust Association of 
Portsmouth, Ohio, of the second part, witnesses: Said 
party of the first part having this day made application 
to the Protection Life Insurance Company of Chicago, 
Illinois, for policy on his life, limited to the amount of 





$5,000.00, hereby agrees to and with the said Scioto 
Trust Association that nine-tenths of the amount due 
and payable on said policy at the time of the death of 
the party of the first part shall be the absolute property 
of and be paid by said Protection Life Insurance Com- 
pany to said Scioto Trust Association, and shall by 
said party of the first part be assigned and transferred 
to said Scioto Trust Association, and the remaining 
one-tenth part thereof shall be subject to whatever 
disposition said party of the first part shall make 
thereof in his said transfer and assignment of said 
policy; that the policy to be issued on said application 
shall be delivered to and forever held by said Scioto 
Trust Association, said party of the first part hereby 
waiving and releasing and transferring and assigning 
to said Scioto Trust Association all his right, title and 
interest whatever in and to said policy, and the moneys 
due and payable thereon at the time of his death, save 
and except the one-tenth part of such moneys being 
subject to his disposition as aforesaid; also to keep the 
Scioto Trust Association constantly informed concern- 
ing his residence, post-office address, and removals; 
and further, that said party of the first part shall pay 
to the said Scioto Trust Association a fee of 36.00 in 
hand on the execution and delivery of this agreement, 
and annual dues of $2.50 to be paid on the first of July 
of every year hereafter, and that in default of such 
payments the amounts due by him for fees or dues 
shall be alien on and be deducted from his said one- 
tenth part. 

‘*In consideration whereof the said Scioto Trust As- 
sociation, of the second part, agrees to and with said 
party of the first part to keep up and maintain said life 
insurance at their exclusive expense, to pay all dues, 
fees and assessments due and payable on said policy 
and to keep said party of the first part harmless from’ 
the payment of such fees, dues and assessments, and to 
procure the payment of one-tenth part of the moneys 
due and payable on said policy after the death of said 
party of the first part, when obtained from and paid 
by said Protection Life Insurance Company, to the 
party or parties entitled thereto, according to the dis- 
position made thereof by said party of the first part in 
his said transfer and assignment of said policy, subject 
to the aforesaid lien and deduction. 

“Tt is hereby expressly understood and agreed by 
and between the parties hereto, that said Scioto Trust 
Association do not in any manner obligate themselves 
to said party of the first part for the performance by 
said Protection Life Insurance Company of its prom- 
ises or obligations contained in the policy issued on 
the application of said party of the first part and 
herein referred to. 

‘* Witness our hands, this 27th day of February, A. 
1D. 1872. 

‘‘Hlenry L. CROSSER. 

“THE Scroto TRusT ASSOCIATION, 
‘**By A. McFARLAND, President, 

**GEORGE Davis, Treasurer.” 

On the following day, February 28th. 1872, Crosser 
executed to the association the following assignment: 

‘In consideration of the terms and stipulations of 
a certain agreement concluded by and between the 
undersigned and the Scioto Trust Association of Ports- 
mouth, Ohio, and for value received, I hereby waive 
and release, transfer and assign to aaid Scioto Trust 
Association all my right, title and interest in and to 
the within life insurance policy No. 3247, issued to me 
by the Protection Life Insurance Company of Chicago, 
Illinois, and all sum or sums of money due, owing 
and recoverable by virtue of said policy, save and ex- 
cept one-tenth part of the same, which tenth part, after 
deducting therefrom the amount, if any, which I may 
owe to said Scioto Trust Association for fees or dues, 
shall be paid to Kate Crosser, or in case of her death, 
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to such person or persons as the law may direct. And 
[hereby constitute, without power of revocation on 
my part, the said Scioto Trust Association my attor- 
ney, With full power in their own name to collect and 
receipt for the whole amount due and payable on said 
policy at the time of my death, to keep and retain that 
portion thereof which is the absolute and exclusive 
property of said Scioto Trust Association, to wit, nine- 
tenths thereof, and to pay the balance, one-tenth part 
thereof, when thus obtained and received from the 
said Protection Life Insurance Company, to the party 
or parties entitled thereto, after first deducting there- 
from, as above directed and stipulated, the amount, if 
any, due from me at the time of my death to said 
Scioto Trust Association, for fees and dues. 

“Witness my hand and seal, this 28th day of Febru- 
ary, A. D. 1872. 

“Henry L. CRosSER.”’ [SEAL.] 

Crosser died on the 11th of September, 1873, and on 
the 16th of May, 1874, the Trust Association collected 
from the insurance company the amount of the policy, 
namely $5,000; one-tenth of which, $500, less certain 
sums due under the agreement, was paid to the widow 
of the deceased. 

The present action is brought to recover the balance, 
which with interest exceeds five thousand dollars. The 
defendants admit the collection of the money from the 
insurance company; but to defeat the action rely 
upon the agreement mentioned, and the assignment of 
the policy stipulated in it. The agreement and assign- 
ment are specifically mentioned in the second and third 
of the three defenses set up in their answer. The first 
defense consists in a general allegation that nine-tenths 
of the policy was assigned by the deceased to the de- 
fendants in good faith, and for a valuable considera- 
tion; and that a power of attorney was executed to 
them at the time to collect the remaining one-tenth 
and pay the same over to the widow of the deceased; 
and that after the collection of the amount, they had 
paid the one-tenth to her and taken her receipt for it. 

The case was tried by the court without the inter- 
vention of ajury. On the trial the plaintiff gave in 
evidence the deposition of the receiver of the insur- 
ance company, who produced from the papers in his 
custody the policy of insurance, the agreement and 
assignment mentioned, the proofs presented to the 
company of the death of the insured, and the 
receipt by the trust association of the insurance 
money. There was no other testimony offered. The 
court thereupon found for the defendants, to which 
finding the plaintiff excepted. Judgment being entered 
thereon in their favor, the case is brought to this court 
for review. 

Fretp, J. Asseenfrom the statement of the case, 
the evidence before the court was not conflicting, and 
it was only necessary to meet the general allegations of 
the first defense. All the facts established by it are 
admitted in the other defenses. The court could not 
have ruled in favor of the defendants without holding 
that the agreement between the deceased and the 
Scioto Trust Association was valid, and that the assign- 
ment transferred to it the right to nine-tenths of the 
money collected on the policy. For alleged error in 
these particulars the plaintiff asks a reversal of the 
judgment. 

The policy executed on the life of the deceased was a 
valid contract, and as such was assignable by the as- 
sured to the trust association as security for any sums 
lent to him, or advanced for the premiums and assess- 
ments upon it. But it was not assignable to the asso- 
ciation for any other purpose. The association had no 
insurable interest in the life of the deceased, and could 
not have taken out a policy in itsown name. Such a 


policy would constitute what is termed a wager policy, 
ora mere speculative contract upon the life of the 





assured, with a direct interest in its early termina- 
tion. 

It is not easy to define with precision what will in all 
cases constitute an insurable interest, so as to take the 
contract out of the class of wager policies. It may be 
stated generally however to be such an interest, aris- 
ing from the relations of the party obtaining the insur- 
ance, either as creditor of or surety for the assured, or 
from the ties of blood or marriage to him, as will 
justify a reasonable expectation of advantage or benefit 
from the continuance of his life. It is not necessary 
that the expectation of advantage or benefit should be 
always capable of pecuniary estimation, for a parent 
has an insurable interest in the life of his child, and a 
child in the life of his parent, a husband in the life of 
his wife, and a wife in the life of her husband. , The 
natural affection in cases of this kind is considered as 
more powerful —as operating more efficaciously —to 
protect the life of the insured than any other consid- 
eration. But in all cases there must be a reasonable 
ground founded upon the relations of the parties to 
each other, either pecuniary or of blood or affinity, to 
expect some benefit or advantage from the continuance 
of the life of the assured. Otherwise the contract is a 
mere wager, by which the party taking the policy is 
directly interested in the early death of the assured. 
Such policies have a tendency to create a desire for the 
event. They are therefore, independently of any stat- 
ute on the subject, condemned as being against public 
policy. 

The assignment of a policy to a party not having an 
insurable interest is as objectionable as the taking out 
ofa policy in his name. Nor is its character changed 
because it is for a portion merely of the insurance 
money. To the extent in which the assignee stipulates 
for the proceeds of the policy beyond the sums ad- 
vanced by him, he stands in the position of one hold- 
ing awager policy. The law might be readily evaded, 
if the policy, or an interest in it, could in consideration 
of paying the premiums and assessments upon it, and 
the promise to pay upon the death of the assured a por- 
tion of its proceeds to his representatives, be trans- 
ferred so as to entitle the assignee to retain the whole 
insurance money. 

The question here presented has arisen under some- 
what different circumstances in several of the State 
courts; aud there is a confiict in their decisions. In 
Franklin Life Ins. Co. v. Hazzard, which arose in Indi- 
ana, the policy of insurance which was for $3,000, con- 
tained the usual provision that if the premiums were not 
paid at the times specified the policy would be forfeited. 
The second premium was not paid, and the assured de- 
claring that he had concluded not to keep up the policy, 
sold it for twenty dollars to one having no insurable 
interest, who took an assignment of it with the consent 
of the secretary of the insurance company. The 
assignee subsequently settled with the company for the 
unpaid premium. Inasuit upon the policy, the Su- 
preme Court of the State held that the assignment was 
void, stating that all the objections against the issuing 
of a policy to one upon the life of another, in whose 
life he has no insurable interest, exist against holding 
such a policy by mere purchase and assignment. “In 
either case,” said the court, ‘‘the holder of such policy 
is interested in the death ‘rather than the life of the 
party assured. The law ought to be, and we think it 
clearly is, opposed to such speculations in human life.”’ 
41 Ind. p.121. The court referred with approval to 
a decision of the same purport by the Supreme Court 
of Massachusetts, in Stevens v. Warren, 101 Mass. 564. 
There the question presented was whether the assign- 
ment of a policy by the assured in his life-time, without 
the assent of the insurance company, conveyed any 
right in law or equity to the proceeds when due. The 
court was unanimously of opinion that it did not, 
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holding that it was contrary not only to the terms of 
the contract, but contrary to the general policy of the 
law respecting insurance, in that it might lead to gamb- 
ling or speculative contracts upon the chances of hu- 
man life. Thecourt also referred to provisions some- 
times inserted in a policy expressing that it is for the 
benefit of another, or is payable to another than the 
representatives of the assured, and after remarking 
that the contract in such a case might be sustained, 
said “‘ that the same would probably be held in the case 
of an assignment with the assent of the assurers. But 
if the assignee has no interest in the life of the subject 
which would sustain a policy to himself, the assignment 
would take effect only as a designation, by mutual 
agreement of the parties, of the person who should be 
entitled to receive the proceeds when due, instead of 
personal representatives of the deceased. And if it 
should appear that the arrangement was a cover for a 
speculating risk, contravening the general policy of the 
law, it would not be sustained.”’ 

Although the agreement between the trust associa- 
tion and the assured was invalid as far as it provided 
for an absolute transfer of nine-tenths of the proceeds 
of the policy upon the conditions named, it was not of 
that fraudulent kind with respect to which the courts 
regard the parties as alike culpable and refuse to inter- 
fere with the results of their action. No fraud or de- 
ception upon any one was designed by the agreement, 
nor did its execution involve any moral turpitude. 1t 
is one which must be treated as creating no legal right 
to the proceeds of the policy beyond the sums advanced 
upon its security; and the courts will therefore hold 
the recipient of the moneys beyond those sums to ac- 
count to the representatives of the deceased. It was 
lawful for the association to advance to the assured 
the sums payable to the insurance company on the 
policy as they become due. It was also lawful for 
the assured to assign the policy as security for their 
payment. Theassignment was only invalid as a trans- 
fer of the proceeds of the policy beyond what was re- 
quired to refund those sums, with interest. To hold 
it valid for the whole proceeds would be to sanction 
speculative risks on human life and encourage the evils 
for which wager policies are condemned. 

The decisions of the New York Court of Appeals are, 
we are aware, opposed to this view. They hold that a 
valid policy of insurance effected by a person upon his 
own life, is assignable like an ordinary chose in action, 
and that the assignee is entitled, upon the death of the 
assured, to the full sum, payable without regard to the 
consideration given by him for the assignment, or to 
his posession of an insurable interest in the life of the 
assured. St. Johnv. The American Mutual Life Insur- 
ance Company, 13 N. Y. 31; Valton v. The National 
Loan Fund Life Assurance Company, 20 N. Y. 382. 
In the opinion in the first case the court cite Ashley v. 
Ashley, 3Sim. 149, in support of conclusions; and it 
must be admitted that they are sustained by many other 
adjudications. But if there be any sound reason for 
holding a policy invalid when taken out by a party who 
has no interest in the life of the assured, it is difficult 
to see why that reason is not as cogent and operative 
against a party taking an assignment of a policy upon 
the life of a person in which he had no interest. The 
same ground which invalidates the one should invali- 
date the other—so far, at least, as to restrict the right 
of the assignee to the sums actually advanced by him. 
In the conflict of decisions on this subject we are free 
to follow those which seem more fully in accord with 
the general policy of the law against speculative con- 
tracts upon human life. 

Tn this conclusion we are supported by the decision 
in Cammack v. Lewis, 15 Wall. 643. There a policy of 
life insurance for $3,000, procured by a debtor at the 
suggestion of a creditor to whom he owed $70, was as- 
signed to the latter to secure the debt, upon his promise 
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to pay the premiums, and in case of the death of the 
assured, one-third of the proceeds to his widow, 
On the death of the assured the assignee collected 
the money from the insurance company and paid to 
the widow $950 as her proportion after deducting certain 
payments made. The widow, as administratrix of the 
decaesed’s estate subsequently sued for the balance of 
the money collected and recovered judgment. The case 
being brought to this court, it was held that the trang- 
action, so far as the creditor was concerned, for the ex- 
ces beyond the debt owing to him, was a wagering policy, 
and that the creditor, in equity and good conscience, 
should hold it only as security for what the debtor 
owed him when it was assigned, and for such advances 
as he might have afterward made on account of it, 
and that the assignment was valid only to that extent, 
The decision is in harmony with the views expressed 
in this opinion. 

The judgment of tbe court below will therefore be 
reversed, and the cause remanded with direction to 
enter a judgment for the plaintiff for the amount col- 
lected from the insurance company, with interest, 
after deducting the sum already paid to the widow, 
and the several sums advanced by the defendant; and 
it is so ordered. 

SLAUGHTER-HOUSES AS NUISANCES. 
MARYLAND COURT OF APPEALS, JUNE 30, 1881. 


WoopyYEAR v. SCHAEEER.* 

Defendant maintained a slaughter-house from which he let flow 
blood and offal into astream, rendering the water impure 
and offensive. Others maintained slaughter-houses, brew- 
eries, etc., from which offensive matter was allowed to run 
into the same stream contributing to its pollution. Plaint- 
iff was the owner of a flour mill on the same stream and 
the offensive matter ran into his mill dam and mill race. 
Held, shat plaintiff was entitled to an injunction restrain- 
ing defendant from allowing blood, etc., from his slaughter- 
house to run into the stream and would be entitled to simi- 
lar relief as to the others allowing offensive matters to run 
into the stream and that he might join all in one action 

Held, also, that the acts mentioned constituted a public nuis- 
ance for which there could be no prescription. 

Slaughter-houses are prima facie nuisances. 

. to obtain injunction to restrain a nuisance. 

From a decree denying the prayer of the bill com- 
plainant appealed. The opinion states the facts. 


Sebastian Brown and I. Nevett Steele, for appellant. 
Al. P. Jordan and R. J. Gittings, for respondent. 


MAGRUDER, J. The bill was filed by the appellant 
to obtain an injunction to restrain a nuisance. 

Theappellant has been since 1853 the owner and _ pro- 
prietor of a large flour mill in Baltimore city, on 
Gwynn s Falls, below its junction with a small stream 
called Gwynn’s Run. Before the purchase of the mill 
he had operated it from about 1849, and a mill on that 
site had been operated for over fifty years. 

The appellee (the defendant below) is a butcher, hav- 
ing a slaughter-house on Gwynn’s Run in Baltimore 
county, about a mile above the mill. 

The complaint is that the appellee for several years 
past, and up to the time of filing the bill, has emptied, 
and still continues to empty or allows to flow into the 
said run, the b!ood from slaughtered animals, and also 
continuously discharges from his slaughter-house into 
the run, the entrails and other offal from slaughtered 
animals, and that this blood and offal, naturally and 
necessarily by the flow of the stream, makes its way 
into the appellant’s mill dam, and from that into the 
mill race, whereby the water in the race and its banks 
are mixed with and covered by said animal matter, 
causing and creating a nuisance, the said matter de- 








* To appear in 57 Maryland Reports. 
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composing and creating an offensive smell, at times 
unbearable; the atmosphere filled with the stench is 
not only disagreeable and uncomfortable to health but 
it causes and tends to create disease; that this animal 
deposit becomes greater each year: that the run from 
the slaughter-house to the dam is little better than a 
cesspool; that as the deposit increases the stench in- 
creases; that until within two years the appellant and 
his hands and operatives only suffered inconvenience 
and discomfort, but now especially in the hot days of 
summer the stench has made most of the operatives 
sick, even making the hands so sick as to be unable to 
retain their food, compelling them at times to quit the 
premises, whereby the mill has to be stopped, and to 
obtain an atmosphere that can be even endured the 
flow of water to the mill has to be stopped and the con- 
tents of the dam emptied into the falls; that the 
operatives complain of the discomforts connected with 
their employment, and that unless the nuisance shall 
be abated it is only a question of time when the opera- 
tions of the mill shall be compelled to cease; that the 
acts complained of area nuisance, prejudice and lessen 
the value of the mill, and deprive the owner of the 
comfortable and reasonable enjoyment of it, and that 
he is without adequate remedy at law and can only 
have full relief in equity, and an injunction is prayed 
restraining the appellee, his agents, and employees and 
servants from emptying. depositing, discharging or 
allowing to flow into Gwynn’s Run from his premises 
any blood, entrails or offal from slaughtered animals. 

The answer does not deny the condition of the 
stream as charged, nor the effects produced thereby, 
but denies that any offensive matter is thrown in the 
stream by the appellee, that the only matter allowed 
to flow into the stream from his premises is beef's 
blood in quantities not exceeding fifteen buckets full 
upon an average per week, which blood cannot be seen 
ordetected in the waters of the said run over one hun- 
dred yards below the slaughter-house, and cannot cause 
any offeusive depositor otherwise create anuisance or 
injure the appellant; that if any cause of complaint 
exists the appellant is himself responsible for it by dam- 
ming upthe stream, which if allowed to flow unob- 
structed would be free from cause of complaint, and 
by allowing vegetable matter to accumulate and decom- 
pose in the dam and race, and by not using proper appli- 
ances to keepout offensive matter; thaton Gwynn’s 
Falls and the run there are a large number of slaughter- 
houses and other establishments which (some for over 
thirty years and nearly all for over twenty years) have 
used these streams as sewer-ways, and that the blood 
from all these slaughter-houses, and the refuse from 
breweries, soap and other factories, have flowed into 
these streams for all this period of time without com- 
plaint; and that there are cattle scales over and ad- 
joining the run in which are kept large numbers of 
swine from which large quantities of filth and refuse 
matter are washed and thrown into the run and car- 
ried down with the current; that the appellant’s 
remedy is at law and not in equity; and that to grant 
him the relief prayed would be ruinous to a vast 
amount of property owned by butchers and others and 
destructive to one of the most important branches of 
trade in the State, besides working a most grievous 
wrong to the appellee. 

A vast mass of testimony was taken, which although 
somewhat conflicting as to the point whether any solid 
matter was thrown from the appellee’s premises into 
the stream, yet establishes the offensive condition of 
the water of the run, and in the mill dam and race, 
quite as fully as the bill charges, and shows the condi- 
tion of the air at the mill to be at times so offensive as 
to be practically unbearable, although at the same time 
showing other causes besides the slaughter-house of 
the appellee for the existence of the nuisance, there 
being a large number of slaughter-houses on the falls 





and run besides breweries, soap and other factories, 
and the cattle scales, with the occasional addition of 
dead animals and offal and other offensive matter from 
various other sources. So that throwing out of con- 
sideration the fact of solid animal matter coming from 
the appellee’s slaughter-house, which is shown to have 
been only an occasional occurrence, if it existed at all, 
as it probably has in a measure, judging from all the 
evidence, we are left to the blood which is proved to 
have flowed regularly from the slaughter-house of the 
appellee, though in comparatively moderate quantities, 
as the principal contribution by the appellee in common 
with a large number of others to the serious injury and 
grievance from which the appellant is manifestly so 
great a sufferer. 

So that the question to be decided is, can a court of 
equity intervene to stop the appellee from committing 
the acts which constitute such an inconsiderable part 
of the wrong complained of, and which if stopped 
would leave the appellant still suffering from almost as 
great a grievance as he is now subject to? 

As to the right of the appellant to the free use of the 
water of the stream for the purposes of his mill there 
can be no doubt. The site has been used for the 
present mill an done which it succeeded uninterruptedly 
for fifty years or more. The appellant has carried it 
on since 1849 and has owned it since 1853, and the right 
to the free and unobstructed use of the water for the 
purposes of operating the mill has been maintained 
without pretense of objection or interference for all 
this long period, and has thus become a prescriptive 
right which no prescriptive right to use the stream for 
a sewer-way, if such exists, could countervail, for the 
one must be so used as not to impair or destroy the 
other. But the wrong complained of and disclosed by 
the evidence amounts to a public nuisance, for which 
there can be no prescription. Wood on Nuisances, § 
724; Commonwealth v. Upton, 6 Gray, 473; Mills v. 
Hall, 8 Wend. 315. 

But the appellee’s slaughter-house was not erected 
until about 1874, and the pollution of the stream did 
not give any trouble of material importance until about 
eight years ago, since which time it has been gradually 
growing worse. It was natural for the complainant to 
bear evil as long as it was slight rather than engage in 
a tedious and expensive litigation. 

He could not be expected to sue until his right was 
materially interfered with. Crosby v. Bessey, 49 Me. 
539. 

If he had complained sooner he might have been 
unable to make out acase of such interference with the 
reasonable enjoyment of his property as would have 
entitled him to the aid of a court of equity. Until he 
received some substantial injury he could not be ex- 
pected to sue, and so there could be no prescription as 
against his right to the free user of the water until that 
right was interfered with for the purpose for which he 
used it, and then only to the extent of that interfer- 
ence. 

The right of a riparian owner to have the water of a 
stream come to him in its natural purity, or in tbe con- 
dition in which he has been in the habit of using it, for 
the purposes of his domestic use or of his business, is as 
well recognized as the right to have it flow to his land 
in its usual quantity. See Wood on Nuisance, § 677; 
Gladfelter v. Walker, 40 Md. 1,13; Wood v. Sutcliffe, 2 
Sim. (N. 8S.) 163; 8 Eng. L. & Eq. 217; Stockfort Water- 
works Co. v. Potter, 7 H. & N. 159. 

And where any prescriptive right to pollute a stream 
has been gained it can only be maintained to the extent 
that it is shown to have injuriously affected the inter- 
est complaining. 

In the case of Goldsmid v. Tumbridge Wells Imp. 
Comm'rs, L. R., 1 Ch. App. 849, where the pollution of 
a stream which had been going on for over twenty 
years was complained of, and the continuance of the 
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pollution was sought to be maintained on the ground 
of a prescriptive right, an injunction was maintained 
on the ground that the right to pollute the stream could 
only be acquired by a continuance of the discharge of 
the sewer, prejudicially affecting the estate, at least to 
some extent, for the period of, twenty years, and that 
the discharge had not prejudicially affected the estate 
for so long a period. See Moore vy. Webb,1C. B. R. 
(N. 8.) 673. 

In the case before us the appellant suffered no injury 
at all eight years ago, and could hardly be expected to 
go a mile away to look after the mode in which the ap- 
pellee was conducting his business upon his premises, 
when he himself was subjected to no inconvenience, 
and could not look to the acts of the appellee as likely 
to subject him to loss. 

It is noanswer to a complaint of nuisance that agreat 
many others are committing similar acts of nuisance 
upon the stream. Each and every one is liable toa 
separate action and to be restrained. Wood on Nuis- 
ance, § 689; Crosley v. Lightowler, L. R., 3 Eq. Cas. 279; 
Chinman v. Palmer, 16 N. Y. Sup. 517. 

The extent to which the appellee has contributed to 
the nuisance may be slight and scarcely appreciable. 
Standing alone it might well be that it would only very 
slightly, if at all, prove a source of annoyance. And so 
it might be as to each of the other numerous persons 
contributing to the nuisance. Each standing alone 
might amount to little or nothing. But it is when all 
are united together and contribute to a common result 
that they become important as factors in producing the 
mischief complained of. And it may only be after 
from year to year the number of contributors to the 
injury has greatly increased, that sufficient disturbance 
of the appellant's rights has been caused to justify a 
complaint. 

One drop of poison in a person’s cup may have no in- 
jurious effect. But when a dozen, or twenty, or fifty, 
each put in a drop, fatal results may follow. It would 
not do to say that neither was to be held responsible. 

In that state of facts, as in one presented by this case, 
each element of contributive injury is apart of one 
common whole, and to stop the mischief of the whole, 
each part in detail must be arrested and removed. 

The right to pure air is held to be a natural right and 
as incident to the enjoyment of land. Its sensible 
pollution by the exercise of a noxious trade, whereby 
the comfortable enjoyment of property is diminished, 
isa nuisance against which courts of equity will always, 
when the state of the facts applies, give relief, and such 
injury as is not fairly and reasonably incident to the 
ordinary use of property and renders surrounding 
property physically uncomfortable will be restrained. 
Wood on Nuisance, § 791; St. Helen’s Sm. Co. v. Tip- 
ping, 11 H. of L. Cas. 649; Walter v. Selfe,4 Eng. L. & 

And the remedy in equity to prevent a nuisance is 
generally said to exist whenever that nature of the in- 
jury is such that it cannot be adequately compensated 
by damages or will occasion a constantly recurring 
grievance. An injunction is the only effectual remedy 
to stop the injury. Adams’ Eq. 211. 

Especially is this the case when the injury is caused 
by so many that it would be difficult to apportion the 
damage or say how far any one may have contributed 
to the result, and so damages would likely be but 
nominal, and repeated actions without any substantial 
benefit might be the result. 

This very difficulty in obtaining substantial dam- 
ages was stated in Cloves v. Staffordshire, etc., Co., L. 
R., 1 Ch. Ap. 142, to be a groundfor relief by injunction. 
See Lingwood v. Stowmurket Co., L. R.,S. 1 Eq. Ca. 77. 

Slaughter-houses are held to be prima facie nuisances, 
Wood on Nuisance, § 504: and that where originally in 
a remote place, but the building of houses near by ren- 
ders them noxious. Rex v. Cross, 2 C. & P. 483; Cutlin 
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v. Valentine, 9 Paige, 575; Peck v. Elder, 3 Sandf. 126; 
Brady v. Weeks, 3 Barb. Sup. C. R. 157. 

It is held that blood running intoastream constitutes 
a nuisance that will be restrained. In Att’y-Gen'’ly, 
Stewart, 5C. E. Green, 419, the defendants were enjoined 
from allowing blood from slaughtered animals to ruy 
into a stream, on the ground that it was per se a pollu- 
tion and would render the stream offensive. In Rez y, 
Neil, 2 C. & P. 185, the right to stop nuisances in cases 
where many contribute is thus stated: 

“Tt is not necessary that a public nuisance should be 
injurious to health; if there be smells offensive to the 
senses, that is enough, as the neighborhood has a right 
to fresh and pure air. It has been proved that a num- 
ber of other offensive trades are carried on near this 
place, etc., but the presence of other nuisances will not 
justify any one of them; for the more nuisances there 
were the more fixed they would be; however one is 
not to be less subject to prosecution because others are 
culpable.”’ 

The law governing the right to an injunction to re- 
strain a nuisance is well settled in ZZolsman v. Boiling 
Sp. Bl. Co., 1 MeCarter (N. J. Ch.) 335, where a great 
many leading authorities are collected. 

And the law is fully laid down by this court in 
Hamilton v. Whitridge, 11 Md. 128; Adams v. Michael, 
38 id. 123; Dittman v. Repp, 50 id. 516. 

And the doctrine is well settled that where the nuis- 
ance operates to destroy health or impair the comforta- 
ble enjoyment of property, an action at law furnishes 
no adequate remedy,and protecsion by injunction must 
be given. Daniell’s Ch. Pr. 1858; 2 Story’s Eq. 926; 2 
Johns. Ch. 166. 

We think that the cemplainant has shown himself to 
have suffered greatly and likely to suffer more in the 
future from the nuisance to his property, whereby it is 
likely to become practically valueless unless the injury 
is restrained. He will be entitled to the same relief 
against all the parties contributing to the injury, and 
as all are together contributing to the same result, if 
the injury does not cease upon the granting of the in- 
junction in this case, he may be entitled to join in one 
case all who still continue theinjury, upon the princi- 
ple of the case of Thorpe v. Brumfilt, L. R., 8 Ch. 656, 
where it is held that the acts of several persons acting 
separately and without concert and entirely independ- 
et of each other may together constitute a nuisance 
when the acts of either one alone would not create it, 
and such persons may be joined as defendants in a bill 
for an injunction. And this illustration is given: 
**Suppose one person leaves a wheelbarrow standing 
on a way that may cause no appreciable inconvenience, 
but if a hundred do so that may cause a serious incon- 
venience which a person entitled to the use of the way 
has a right to prevent; and it is no defense to any per- 
son among the hundred to say that what he does causes 
of itself no damage to the defendant.’’ See Wood on 
Nuisance, § 800. 

It has been urged in argument that to restrain the 
appellee and others engaged in the same occupation 
from doing the acts complained of will prove ruinous 
to their business and destructive to a vast amount of 
capital invested in the business. But we do not think 
the apprehension is well founded. Experience and the 
necessity of the case have elsewhere applied the remedy 
in a manner entirely satisfactory to those engaged in 
the business, and to the great relief of the public; be 
sides converting into a matter of revenue the refuse 
and offal, before constituting an intolerable nuisance. 
The business of the appellant and those situated like 
him will certainly be destroyed if the condition of 
things shown in this case is allowed to go on and in- 
crease, to say nothing of the interference with the com- 
fort, health and development of the whole neighbor- 
hood affected by the pollution of the stream. Certainly 
there must bearemedy anda prompt and thorough 
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one for such an evil in and adjacent toalarge and 
rapidly growing city; and we know of no remedy equal 
to the emergency but that of the protective and pre- 
yentive interference by injunction. 

The appellee and those situated like him must learn 
to act upon the maxim sic utere tuo ut alienwm non 
luedas. 

The pro forma decree below will therefore be reversed 
and the cause remanded in order that an injunction 
may be issued as prayed in the bill. Under the cir- 
cumstances of the case we think the costs should be 
equally divided between the parties. 

Decree reversed and cause remanded. 
[Decided June 30, 1881.] 


—_—-- - 


NEW YORK COURT OF APPEALS ABSTRACT. 


EVIDENCE — PROOF OF SERVICE OF NOTICE OF TAX 
SALE— EX PARTE AFFIDAVIT NOT ADMISSIBLE UNLESS 
STATUTE SO PROVIDES.— By Laws of 1854, chapter 384, 
title 5, section 27, as amended by Laws of 1862, chap- 
ter 63, in the case of a tax sale of lands in Brooklyn, 
service of a notice by the purchaser upon the owner, 
etc.. of such lands is required to defeat his title. Sec- 
tion 28 provides that within a month after the service 
of such notice, the one serving it shall file in the 
office of the collector of taxes a copy of the notice 
with an affidavit proving such service. There is no 
statutory provision making the affidavit of the service 
of the notice evidence of such notice in any court or 
judicial proceeding, but it was required to be made 
and filed for the purpose of making record evidence 
that the tax collector could rely upon. In a sum- 
mary proceeding under Laws of 1854, chapter 384, as 
amended by Laws of 1873, chapter 863, by a purchaser 
at a tax sale, to obtain possession of the property pur- 
chased, the evidence of service of the notice offered at 
the trial was a copy of the notice served and the affida- 
vitattached thereto. Held, that there was no sufficient 
proof of the notice. That should have been proved by 
competent common-law evidence. Such has been the 
rule uniformly applied in analogous cases. Starin v. 
Town of Genoa, 23 N. Y. 439; People v. Mead, 36 id. 224; 
Town of Venice v. Woodruff, 62 id. 462; Cogwin v. Town 
of Hancock, 84 id. 532. Ex parte affidavits are evidence 
in judicial proceedings only as some law has declared 
them to be evidence, and they are not evidence of any 
facts stated in them unless some law makes them such. 
Judgment affirmed. People ex rel Vogler v. Walsh. 
Opinion by Earl, J. 

[Decided Jan. 17, 1882.] 


MASTER AND SERVANT — DUTY OF MASTER TO FUR- 
NISH SAFE APPLIANCES— PATENT DANGERS.— Plain- 
tiff intestate at the time of his death was a switchman 
and car coupler in the employ of defendant, the re- 
ceiver of a railroad company, and had been in such 
employment for two years. The yard in which he 
worked was drained by a system of small open ditches 
or sluices running across the tracks between the ties. 
These sluices were in existence long before he went 
into the employ of defendant and so remained without 
change or alteration throughout the time of his service. 
There were many of them all constructed substantially 
alike and allin plain sight. He worked in the day 
time and knew the location of every one of the ditches. 
Held, that the defendant was not liable for injury 
causing the death of intestate while engaged in coup- 
ling cars, though such injury resulted from the exist- 
ence of one of those ditches. In accepting service with 
a knowledge of the character and position of structures 
from which the employee might be liable to injury, he 
could not call upon the employer to make alterations 
to secure greater safety, or in case of injury from risks 
which were apparent, he could not call upon the em- 





ployer for indemnity. This is not a case of a latent or 
secret danger unknown to the servant, but which 
should have been known to the master. See Gibson v. 
Erie R. R. Co., 63 N. Y. 452. The case of Plank v. 
New York Cent., etc., R. Co., 60 N. Y. 607, so far as it 
states or implies that the deceased in that case knew of 
the existence of the ditch, is erroneously reported. It 
does not appear nor was it contended by counsel for 
the defense that the deceased knew of the existence of 
the ditch. The decision in that case is not in conflict 
with the rule in Gibson v. Erie R. Co., supra. Judg- 
ment affirmed. DeForrest v. Jewett. Opinion by 
Tracy, J. 

[Decided Feb. 28, 1882.] 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — IN AP- 
PROACHING A RAILWAY CROSSING — RUNNING TRAIN 
AT HIGH SPEED—DEGREE OF CARE REQUIRED OF 
TRAVELLER.— (1) In an action for the death of intestate 
by being run into by a train of defendant at a highway 
crossing over which he was driving a team drawing a 
load of logs, evidence was given that the deceased 
could not have seen the train until he reached a 
point 21 feet from the track; that he approached the 
crossing upon a slow trot and that his horses were kind 
and well broken; that when he reached the point where 
the train could be seen the train was on acurve the end 
of which toward the crossing was 431 feet therefrom. 
Some witnesses estimated the speed of the train to be 
thirty miles an hour. Persons who were driving teams 
immediately behind intestate testified that they neither 
heard nor saw the approaching train. Held, that the 
jury would be warranted in finding that intestate was 
not guilty of contributory negligence, even though he 
did not look to see whether the train was coming until 
he was within 21 feet of the track. (2) It was shown 
that at the crossing the railroad track was depressed 
from eighteen to twenty inches below the surface of 
the highway so that for six or eight feet back from the 
rails there was a descent or slope of two and a half 
inches to the foot; that the roadway was icy and the 
load drawn by the horses weighed between three and 
four thousand pounds; that banks of snow bordered 
each side of the traveled track beginning three or four 
feet from the rails and extending easterly on each side 
of the roadway for a distance of at least six to eight 
feet. These banks were from two to three feet high. 
Into this channel, wide enough only for a single sleigh 
to pass, intestate had driven before any warning of 
danger had reached him. At four feet from the rails 
his horses were upon the icy slope with the momentum 
of the heavy load pressing them forward. Held, thata 
jury would be justified in thinking that intestate tried 
to stop and to turn, but could do neither, and that he 
was not negligent. (3) While great speed in running a 
railway train is not in itself necessarily negligence, it 
may be an element giving force to other facts tending 
to prove it, and explaining in a given instance the 
operation and effect of such other facts. It always 
bears more or less upon the question of contributory 
negligence and is an element of the entire transaction 
proper to be proved, and when established may be con- 
sidered upon any issue which it tends to prove or ex- 
plain. See Cordee v. New York Cent., etc., R. Co., 70 
N. Y. 124; McGrath v. Del. & Hud. C. Co., 64 id. 531. 
(4) The court below charged that if the course pursued 
by the deceased was one which persons of prudence 
would adopt under the same circumstances he was not 
negligent in so doing, and that the standard by which 
his conduct was to be judged was that of an ordinary, 
careful, prudent man. Held, that this was the correct 
rule. Kellogg v. New York Cent., etc., R. Co., 79 N. 
Y. 76; Steckhus v. New York Cent., etc., R. Co., id. 
468. Judgment affirmed. Salter v. Utica & Black River 
Railroad Co. Opinion by Finch, J. 

[Decided Feb, 7, 1882.} 
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NEGOTIABLE INSTRUMENT — PURCHASER IN GOOD 
FAITH — PARTING WITH SECURITY.— Plaintiff's intes- 
tate had given his note to K. for $2,180, which was 
payable to the order of E., for the accommodation of 
the latter who was the real borrower, and received the 
entire proceeds of the loan, and acknowledged his lia- 
bility therefor by giving hisown note of the same date 
and of the same amount to intestate. When the note 
of intestate to K. was about maturing E. found himself 
unable to meet it in full, in consequence of which this 
arrangement was made. He agreed to pay intestate 
$1,180 in cash and transfer tohim a note of defendant, 
not yet due, for $1,000,on condition that intestate should 
take up and pay the note to K. which was in reality 
the debt of E. This arrangement was carried out, the 
note to K. taken up and cancelled, and intestate sur- 
rendered the note of E. given ascollateral. Held, that 
intestate took the note of defendant not merely for an 
antecedent debt but upon the further consideration of 
a cancellation of one security and the surrender of 
another. He therefore became a purchaser fora valua- 
ble consideration, and would not be affected by equities 
between defendant and E. in respect to the note of 
which he had no knowledge. Weaver v. Borden, 49 N. 
Y. 293; Youngs v. Lee, 12id.551. Judgment affirmed. 
Ward v. Howard. Opinion by Finch, J. 

(Decided Feb. 8, 1882.] 


—___+-—_—_— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CHATTEL MORTGAGE —VALIDITY AS TO CREDITORS — 
IMPERFECT DESCRIPTION OF DEBT — APPEAL FROM 
JUDGMENT FOR Costs.— (1) No writ of error lies from 
a judgment as to costs alone. Canter vy. American & 
Ocean Ins. Co., 3 Pet. 307; Elastic Fabrics Co. v. Smith, 
100 U. 8. 112. (2) A chattel mortgage executed in 
good faith did not truthfully desoribe the indebted- 
ness secured; the real transaction was not set forth 
in detail. The amount of the indebtedness the par- 
ties intended to have secured was correctly stated, 
though the several items which made it up were not 
specified. They were however identified at the trial 
of an action involving the validity of the mortgage 
as against creditors, and the honesty of the transac- 
tion established. Jleld, that the mortgage was not in- 
valid. In Shirras v. Caig, 7 Cr. 50, where a mortgage 
purported to secure a debt of £30,000, due to all the 
mortgagees, but was in fact intended to secure differ- 
ent sums due at the time to particular mortgagees, 
and advances afterward to be made, and liabilities to 
be incurred to an uncertain amount, Marshall, C. J., 
said; “It is not to be denied, that a deed, which mis- 
represents a transaction it recites, and the considera- 
tion on which it is executed, is liable to suspicion. It 
must sustain a rigorous examination. It is certainly 
always advisable fairly and plainly to state the truth. 
But if upon investigation the real transaction shall 
appear fair, though somewhat variant from that which 
is described, it would seem to be unjust and unprece- 
dented to deprive the person claiming under the deed 
of his real equitable rights, unless it be in favor of a 
person who has been in fact injured and deceived by 
the representation.’’ Here it has been found that all 
was fair. It was material for creditors to know the 
amount of the indebtedness secured, and the property 
covered. These are truly stated. To enforce his 
mortgage, the mortgagee must prove his debt, and he 
can only recover to the extent of what he proves. If 
the items which make up the debt are particularly 
described in the mortgage, it may save trouble in es- 
tablishing the facts; but if there has been no fraud, 
and subsequent creditors have not been injured 
by the omission of specifications, identity may be es- 
tablished by parol. In making the proof the debt 





must come fairly within the general description which 
has been given; but if it does, and the identity is satis. 
factorily made out, the mortgage will be sustaineg 
where good faith exists. (3) Among the debts ip. 
tended to be secured by a chattel mortgage executed 
in good faith, was a note due from the mortgagor to 
S., and payable to the order of S. 8S. had died intes. 
tate leaving no debts, and no administrator of her es. 
tate had been appointed. All who would have been 
distributees under an administration of the estate had 
assigned their interest in the note to ono C., who had 
indorsed it to the mortgagee. Held, that the mortgage 
was valid to secure the amount due in the note ag 
against the creditors of the mortgagor. While the 
mortgagee may not have had the legal title to the note, 
he certainly held the equitable title which the mortga- 
gor was at liberty to recognize if he would. Having 
recognized it in good faith and acted accordingly, his 
creditors cannot interfere. He was at liberty to se- 
lect such trustee as he chose to hold the security he 
desired to give. Judgment of the U.S. Cire. Ct., W. 
D., Michigan, reversed. Wood v. Weimar. Opinion 
by Waite, C.J. 

[Decided Dec. 19, 1881.] 

MORTGAGE — REDEMPTION — PAYMENT OF PRIOR IN- 
CUMBRANCE.— The purchaser, at a sale under a trust 
deed, being threatened with a sale of the premises 
under a prior trust deed, paid the debt secured by such 
prior deed. //eld, that the incumbrancer, subsequent 
to the deed under which the sale was made, must, to 
redeem, pay the debt secured by the prior trust deed 
paid ‘by the purchaser. Robinson v. Ryan, 25 N. Y. 
320; Redmond v. Burroughs, 63 N. C. 242. A mortga- 
gee who has paid aprior mortgage or other incum- 
brance upon the land is entitled to be repaid the sum 
so advanced when the mortgagor or his vendee comes 
to redeem. Page v. Foster, 7 N. H. 392; Arnold v. 
Foote, 7 B. Mon. 66; Harper v. Ely, 70 Ill. 581. The 
same rule applies to the payment by the mortgagee of 
taxes on the mortgaged premises, or any valid assess- 
ment thereon for public improvement. Dale v. 
McEven, 2 Cow. 118. Judgment of District of 
Columbia Supreme Court affirmed. McCormick v, 
Knox. Opinion by Woods, J. 

[Decided March 6, 1882.] 


PATENT—NEW COMBINATION OF OLD DEVICES.— 
Neither a cinder notch nora cupola furnace is new. 
The use of a cinder notch for drawing off cinders from 
a blast furnace is as oldas blast furnaces themselves. 
Held, that the application of a cinder notch for the 
same purpose to a cupola furnace is not patentable. In 
making this application there was no invention. 
Pearce v. Mulford, 102 U.S. 112. Decree of U. 8. 
Cire. Ct., N. D., Ohio, afflrmed. Vinton v. Hamilton. 
Opinion by Woods, J. 

[Decided Jan. 9, 1882.] 

REMOVAL OF CAUSE— UNDER ACT OF 1875 — SEVER- 
ING OF CAUSES OF ACTION.— Plaintiffs below, citizens of 
Minnesota, brought action in a court of that State 
against R., a citizen of Minnesota, and others, citizens 
of Wisconsin and Iowa, defendants below, as part- 
ners. The complaint alleged that the plaintiffs stored 
their wheat with the defendants at an agreed rate for 
storage, the defendants undertaking to buy the wheat 
and pay for it at the market price whenever the plaint- 
iffs wanted to sell. Theaction was brought to recover 
what was alleged to be due on the price according to 
the terms of the contract. R. filed a separate answer 
in which he denied the existence of the partnership, 
and set up full performance of the contract. The 
other defendants joined in aseparate answer for them- 
selves, in which they denied any partnership with R., 
and any contract between themselves and the plaintiffs. 
They also denied, generally, all the allegations of the 
complaint. April 12, 1880, all defendants, including 





THE ALBANY LAW JOURNAL. 


299 














R., filed a petition for removal to the Federal court. 
At the next term of the Circuit Court the cause was 
remanded to the State court. The order was entered 
in the Circuit Court July 31, 1880, and a copy filed in 
the State court August 11, 1880. On the 12th of Janu- 
ary, 1881, at a term of the State court, commencing 
January 10th, another petition was filed by all the de- 
fendants who were not citizens of Minnesota, for a re- 
moval of the suit as to themselves, on the ground that 
there could be a final determination of the controversy, 
so far as it concerned them, without the presence of 
R.as a party. The second removal was remanded. 
Held, that the remand was proper. The suit as it 
stood ia the complaint was in respect to a controversy 
between the parties as to the liability of the defend- 
ants on a singlecontract. One ground of defense was 
that there was no partnership between the defendants, 
and that R. alone was bound by the contract that was 
made; and another, that the contract, by whomsoever 
made, had’been fully performed. Clearly then under 
the rulings in the Removal Cases, 100 U. S. 457, and 
Blake v. McKim, 103 id. 336, the case was not remova- 
ble under the first clause of the second section of the 
act of 1875, because ail the parties on one side of the 
controversy were not citizens of different States from 
those on the other. Neither was it removable under 
the second clause of the same section, on the ground 
that there was in the suit a separate controversy 
wholly between citizens of different States. To entitle 
a party to a removal under this clause there must ex- 
ist in the suit a separate and distinct cause of action 
in respect to which all the necessary parties on one 
side are citizens of different States from those on the 
other. The case of Barney v. Latham, 103 U. S., distin- 
guished. The second clause of section 639, United 
States Revised Statutes, was repealed by the act of 
1875, and as the second petition for removal was not 
filed in time under the act of 1875, it was of avail. 
The whole case depended on the first petition. Order 
of U.S. Cire. Ct., Minnesota, affirmed. Hyde v. Ruble 
Opinion by Waite, C. J. 

(Decided Jan. 16, 1882.] 


—__>__— 


NORTH CAROLINA SUPREME COURT AB- 
STRACT.* 
OCTOBER TERM, 1881. 


CORPORATION — LIABILITY OF STOCKHOLDER.—Any 
fundamental change in the character of a corporation 
relieves a non-assenting subscriber from liability. 
Plankroad Co. v. Arndt, 31 Penn. St. 317; Nugent v. 
Supervisors, 19 Wall. 241; Supervisors of Fulton Co. v. 
Miss. & Wab. R. Co., 21 Ill. 338; Hartford & N. H. R. 
Co. vy. Crosswell, 5 Hill. 383; Railroad Co. y. Leach, 4 
Jones, 340. First National Bank of Charlotte v. City 
of Charlotte. Opinion by Smith, C. J. 


EsTOPPEL— ON SALE OF CHATTEL.— The owner of 
a chattel which has been sold as the property of another, 
is estopped from asserting his title against the vendee 
by accepting and collecting to his own use a note which 
he knows that the vendee gave for the purchase-money. 
Baines v. Drake, 5 Jones, 153; Sapona Iron Co. v. Holt, 
64 N. C. 335. Moore v. Hill. Opinion by Smith, C. J 


MORTGAGE — FOR PURCHASE-MONEY — PRIORITY OF 
LIEN. Where a mortgage on land is given to one who 
has advanced the purchase-money therefor, and exe- 
cuted at the same time with the deed which confers 
title on the mortgagor, the making of the two deeds is 
considered as but one transaction; the seizin of the 
mortgagor is but an instantaneous one, to which prior 
incumbrances on his estate will not attach; but the 








= Appearing in 8 N orth Carolina Reports. 








mortgage to secure the purchase-money will take pre- 
cedence of all other liens or incumbrances. The true 
rule in the construction of deeds and all other written 
instruments is to give effect, if possible, to the intent 
of the parties thereto, by which is meant, that where 
it is clearly the intent of the parties that the land shall 
pass, the form of conveyance is not material, but the 
intent shall be effectuated by every legal means. Ac- 
cordingly this court declared in Howell v. Howell, 7 
Tred. 491, that if necessary to give effect to the inten- 
tion of the parties they would not hesitate to treat 
several instruments, executed at the same time, and 
relating to the same subject, as forming but one, that 
is, to construe the several instruments as component 
parts of one and the same instrument. So too in 
Bunting v. Jones, 78 N. C. 242, speaking of a deed to 
a purchaser of land, and a mortgage to secure the pur- 
chase-money, executed by him at the same time, it is 
said that the two were intended by the parties to be 
concurrent acts, and should therefore be construed as 
one act. In Holbrook v. Finney, 4 Mass. 566, where a 
father conveyed land by deed to his son, who at the 
same time gave a mortgage to the father to secure the 
purchase-money, the Supreme Court of that State held 
that the two instruments were to be considered as 
parts of one and the same contract between the par- 
ties; in thesame manneras a deed of defeasance forms 
with the deed to be defeated but one contract though 
engrossed on several sheets. To the same effect is the 
decision of the same court in Clark v. Munroe, 14 
Mass. 351, and that of the Supreme Court of New 
York in Stow v. Tift, 15 Johns. 458, and Jackson v. 
McKenny, 3 Wend. 233. See also Jackson v. Austin, 
15 Johns. 477; Haywood v. Nooney, 3 Barb. 643; Curtis 
v. Root, 20 Ill. 53. It makes no difference that the 
mortgage was given to one who is not the vendor of 
the land. Kaiser v. Lembeck, 3 Towa, 520. Moring 
v. Dickerson. Opinion by Ruffin, J. 


SURETYSHIP — DUTY OF CREDITOR — INTEREST.— 
(1) A creditor is not bound to a surety for active dili- 
gence against the principal, for it is the contract of the 
surety that the principal shall pay the debt; and the 
surety will not be discharged upon’mere forebearance 
to sue, even if accompanied by a failure on the part of 
the creditor to inform him of the principal’s want of 
punctuality. Due diligence is a question for the court 
and it is not error to refuse to submit an issue involv- 
ing it to the juty. Deal v. Cochran, 66 N. C. 269. (2) 
A principal is entitled to interest on money collected 
by his agent only from demand and default of agent. 
Pipkin yv. Bond, 5 Ired. Eq. 91; Thornton v. Thornton, 
63 N. C. 211; Hyman v. Gray, 4 Jones, 155. Neal v. 
Freeman. Opinion by Ruffin, J. 


—_++——_ 


FINANCIAL LAW. 

NEGOTIAB.UE INSTRTMENT—CONTRACT TO PAY MONEY 
WITH STIPULATION FOR ATTORNEY'S FEES IS NOT. — If 
an obligation for the payment of money, otherwise in 
the form of a promissory note, contain a stipulation 
that in the event of failure to pay the same at matu- 
rity, the maker shall pay in addition to the debt and 
interest, an attorney’s fee for collecting the same, it 
will lose its character as a promissory note; and in 
determining the time within which the defendant must 
answer in a suit on such an instrument, it will be 
treated as a mere contract. See Revised Statutes, 1879, 
§ 3514; First National Bank of Trenton v. Gay, 63 Mo. 
38; Samstag v. Conley, 64 id. 476; First National Bank 
of Carthage v. Marlow, 71 id. 618; Smith v. Best, 42 id. 
185; Pomeroy v. Betts, 31 id. 419; Cov. Mut. Life Ins. 
Co. v. Clover, 36 id. 392. First National Bank of Car- 
thage v. Jacobs. Opinion by Ray, J. (73 Mo. 99.) 
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CORRESPONDENCE. 


Pror. DWIGHT TO THE RESCUE. 


Editor of the Albany Law Journal: 


My attention has been called to some strictures made 
by you upon my criticisms upon “ Mr. Field’s Civil 
Code,” published recently in the Evening Post of this 
city, which seem to demand a few words of comment. 

You dwelt upon one or two incidental remarks in my 
article without dealing with its main scope or purpose. 
What I said as to Mr. Field’s definition of a ‘‘ship”’ 
as being broad enough to include the “‘ nautilus ”’ (as it 
certainly is), and as illustrative of the slovenly charac- 
ter of the work, was rather a matter of pleasantry, 
hardly worth the notice of so grave a paper as the LAW 
JOURNAL. 

You take occasion to criticize my opinion as a judge 
in the Commission of Appeals in the case of Churchill 
v. Onderdonk, as well as the number and length of my 
dissenting opinions in other cases. No one can be 
more sensible of my imperfections in these directions 
than myself. You seem, however, to think that 
when we have a Code, dissenting opinions will be a 
matter of the past. The great mass of dissenting 
opinions will be found to be on the construction of 
written language, and the Code instead of ending them 
will only multiply them 

In criticizing me you wander from the main points in 
issue. The inquiry before the people of the State is 
not whether I made a good judge eight years ago, but 
whether Mr. Field has made a good Code which ought to 
be adopted now. It is impossible for the friends of the 
Code to escape from this issue by attempting either to 
belittle or to slaughter its opponents. Ido not know 
how far you are willing to publish any thing on the 
side of the question which I represent. I will, how- 
ever, make a proposition which I deem eminently fair. 
What I will maintain ina proposed article for your 
paper is that the *‘ Civil Code”’ isa highly inaccurate 
version of existing law. 1 will select a particular chap- 
ter, say of nine or ten sections, and comment upon 
them. The sections shall be published in full, and fol- 
lowed by the comment, which is to be made as brief 
as is consistent with a fulland fair treatment of the 
subject. If I succeed in showing glaring and numer- 
ous errors I shall argue that these are specimens of the 
whole production. No personal matters are to be in- 
troduced into my criticisms, nor into your replies; we 
are both to take the attitude of seekers after truth, and 
are not to resort to any rhetorical or other tricks of 
misrepresentation of an opponent. 

I must respectfully urge that the LAw JOURNAL 
cannot afford to take a partisan view of this subject. 
Great interests are in jeopardy; burdensome litigation 
is in prospect. If we are to have a Code, why not 
eliminate obnoxious features before its enactment? 
The JOURNAL ought to bea leader in urging right 
measures, instead of bolstering up an antiquated pro- 
ject, poorly conceived, badly executed, imperfect in 
its groupings, inaccurate in its details, and fit only for 
the limbo of rejected inventions. If this were a per- 
sonal matter I would be among the first to gratify Mr. 
Field. But I cannot regard it in that light. I deem 
it a matter of professional and civic duty to speak and 
write with all plainness, with the hope of doing some- 
thing to avert a public calamity. 

Will you inform me as speedily as possible whether 
my proposition is acceptable? 


THEODORE W. DwiGur. 
New York, April 6, 1882. 


[For answer see currrent topics. ] 





——_—_ 


NEW YORK COURT OF APPEALS DECISIONS, 


| following decisions were handed down, Tuesday, 
April 11, 1882. 

Judgment affirmed, with costs— McKeever v. N. 
Y. 0. & H. R. R. R. Co.; Schmitz v. Laughter; Fitch y, 
The Mayor, etc., of New York; Donovan v. Vande- 
mark; Listare v. Best; The People ex rel. Jefferson y. 
Smith; Floyd v. Carow; Raymond v. Richmond; The 
People v. The Hydrostatic Paper Co. ; McGraw v. Bag- 
ley; The Lowell Manufacturing Co. v. The Safeguard 
Fire Insurance Co. —-Judgment affirmed — Walsh y, 
The People; The People v. Bragle-——Judgment re. 
versed, new trial granted, costs to abide the event— 
Pinney v. Orth; Mowry v. Peet; Jackson v. The Twenty. 
third Street R. R. Co. Harvey me 3s Ge 
H. R. R. R. Co. Badger v. Badger; Macken vy. 
The Lamar Insurance Co. ; Robertson v. The Metropoli- 
tan Life Insurance Co.; Powers v. Benedict ; Douglas 
v. Haberstro. Judgment for defendant at Circuit 
and order setting aside verdict for plaintiff reversed, 
and judgment on verdict for plaintiff, with costs— 
Goodale v. Lawrence.—— The judgment of the General 
Term modified by declaring the legacy of $35 to be 
general and subject to abatement, and the annuity of 
$100 to be payable to Amelia during her life out of 
the principal and interest of the one-balf of the fund 
described as resulting in part from the sale of the 
homestead, and any balance remaining upon her 
death to go to Emily; and as so modified affrmed; 
neither party to have costs— Bliven v. Seymour. — 
Judgment of trial court and General Term reversed 
and judgment ordered for the defendant, with costs — 
Goodwin v. Griffis. Order affirmed with costs — Bet- 
singer v. Chapman. Order appealed from reversed; 
judgment of Special Term affirmed, without prejudice 
to the application to the Special Term, to amend the 
same, with costs— Whitney v. Martine.-—— Order af- 
firmed and judgment absolute ordered against the 
plaintiff on the stipulation, with costs — Ford v. The 
Union National Bank of Albany; Nehboss v. Bliss.— 
Order reversed as to costs and appeal dismissed as to 
balance of order— The People exrel. the N. Y. Society 
for the Prevention of Cruelty to Children vy. Gilmore.— 
Motion for reargument denied with $10 costs— 
Schriver v. Schriver.—— Orders of Special and General 
Terms reversed, and writ of mandamus allowed — The 
People ex rel. Ryan v. French.— Orders of General 
and Special Terms reversed and motion to vacate order 
of arrest granted, with costs— Hoyt v. Godfrey.— 
Order reversed and petition denied, without costs— 
The Attorney-General v. The Continental Life Insur- 
ance Company. 

——__ >—__———— 


NOTES. 

THE American Law Register for April continues 

the article on Mechanics’ Lien on _ personal 
property, and gives the following cases: Lewis v. 
McCabe (Connecticut Supreme Court), on conditional 
sales, with note by Lucius S. Landreth; Soustiby v. 
Keely (U.S. Cire. Ct. Minnesota), on conflict between 
Federal and State decisions, with a note by Aldebert 
Hamilton; Seaman vy. Commonwealth (Pennsylvannia 
Supreme Court), on criminal responsibility of prin- 
cipal for act of agent, with note by Henry Budd.— 
The American Law Review for April contains the fol- 
lowing leading articles: Rights and liabilities arising 
through the promotion and formation of a corporation, 
by Henry O. Taylor; Reissued patents — the dictum of 
Justice Bradley examined, by Lewis M. Hosea; Unifi- 
cation of the law, by Nathaniel A. Prentiss. Also 
a reply to our answer on contingent fees, which de- 
serves to be read, but will not warrant a rejoinder. 
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CURRENT TOPICS. 


MN\HE assembly have resolved by an overwhelming 
l majority to investigate Judge Westbrook and 
ex-Attorney-General Ward. The friends of these 
gentlemen made a mistake in resisting the resolu- 
tion. At the same time, the Legislature may find 
the precedent inconvenient. It amounts to this: 
whenever a single partisan newspaper, of politics 
opposed to those of a judge, chooses of its own 
motion or inspired by the malice of some disap- 
pointed stock-gambler, to make a charge against 
that judge, supported by allegations some of which 
are notoriously false, others absurdly inconsistent 
with its own almost contemporaneous expressions, 
and still others of a manifestly trifling character, 
the people of the State are to be subjected to the 
expense and that judge to the indignity of an ‘in- 
vestigation.” If this is to be the rule, any defeated 
suitor can easily take his revenge on a judge. This 
case is very different from that of the judges of 
the Tweed regime. There the bar association called 
for the investigation. Here nobody calls for it ex- 
cept the New York Times, supported by what one of 
the Tammany assemblymen with unconscious felic- 
ity described as ‘‘ general curbstone opinion.” But 
by all means let us have the inquiry. So far as we 
can judge it can result only in showing, what every- 
body knows perfectly well already, that Judge 
Westbrook has erred, certainly in point of delicacy, 
possibly in point of prudence and dignity. In ap- 
pointing his relatives to lucrative positions he has 
not observed the finest delicacy, although nobody 
can pretend that there is any thing illegal about it. 
No judge ought to do it. In holding court any- 
where except at the court-house or at his own office 
or chambers, he has acted in an imprudent and per- 
haps undignified manner, but if his orders have 
been right, there is no crime in it. It would be far 
better for a judge never to doit. Nobody but the 
Times pretends that he has ever made an unfit ap- 
pointment as 
accusations to a single case in which it had a few 


receiver, and the Vimes confines its 
weeks before praised *the appointees to the skies. 
The Times has also had to confess that none of the 
that 
Judge Blatchford made just such, and tie Supreme 
Court judges at General Term approved those made 
by Judge Westbrook. We 
Westbrook a good many years, and not only do we 
see no evidence of his wrong-doing, but we do not 
believe him capable of intentional misconduct. ITis 
personal character is remarkable for its purity, as 


judge’s orders were illegal. It is also true 


have known Judge 


the Times has reason to know. Nemo fuit repente 
We shall not easily believe that the 
judge has in advanced life given the lie to his whole 
career. But let us have a fair and full investigation, 


Vor. 25— No. 16. 


turpissimus. 





and while it is pending let the Zimes borrow tem- 
porary decency enough to refrain from attempting 
any further to falsify and prejudice the case. It 
has grossly ridiculed the defenders of the judge in 
the Legislature, and already assures the judiciary 
committee that it has its ‘* porochial eye ” on them. 


We have a dilemma to propose to our friends who 
do not believe in the practicability of written laws. 
It is this: If the law can be certainly ascertained 
by resort to the reports, where it is written down, 
what is the objection to writing it all down in one 
book of statutes? If the law cannot be ascertained 
by resort to the reports, is it not high time to write 
it down somewhere ? Our friends, like the man in 
the fable who was entertained by the satyr, blow 
hot and blow cold. In one breath they tell us that 
the law is so vague and ‘‘elastic ” that it cannot be 
written; in the next breath they tell us that it is 
already written in the reports, and all we have to do 
is to go there and read it. At such reasoning as 
this they must not be surprised if the people grow 
impatient, and like the satyr, turn them out in the 
cold. 


The objection that new Codes give rise to litiga- 
tions seems a very shallow one. There is no doubt 
about the fact. So long as there is a learned body of 
men hired to quibble and pick flaws, so long will 
any statute give rise for a time to litigation. But it 
is singular that nobody has ever thought of advanc- 
ing this objection to statutes as statutes. It is only 
raised to Codes. The great statutes of usury, limit- 
ations and frauds have filled many volumes of liti- 
gated cases, but we very seldom hear any thing dis- 
respectful said of the practical side of these statutes, 
however much men have sometimes doubted of their 
theory and policy. In New England there are mod- 
ern statutes requiring one who has been injured by 
a defect ina highway to give written notice of his 
claim to the town, as a condition precedent to re- 
covery of damages. This statute is a fruitful source 
of construction, but nobody rails against it on that 
account. So of the modern statutes concerning 
married women and the right of prisoners to testify. 
Every new law has to go through a course of con- 
struction, bounded only by the ingenuity or stupid- 
ity of counsel, and the obstinacy and prejudice of 
judges, on the one side, and the inevitable ambigui- 
ties and limitations of human language on the 
other. 


A few days ago, in England, a Parsee, being 
called as a witness, and refusing to be sworn either 
upon the Old or New Testament or the Koran, was 
permitted to bind his conscience by holding openly 
in his hand a sacred relic, which he was accustomed 
to carry about his person, and thus taking the oath. 
The judge at the same time remarked that strictly 
speaking a Parsee should be sworn holding the tail 
of acow. Tyler in his History of Oaths says that 
Sir James Macintosh told him that at Bombay he 
once had a cow brought into court for this purpose. 
This would seem a good way to swear a milkman, 
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but a Parsee ought to be sworn upon a grammar. 
The twelve judges, in Morgan's case, 1 Leach. 24, 
held that a Mahometan might swear upon the Ko- 
ran. In Ormichund v. Barker, 1 Atk. 21, it was held 
that a Gentoo might be sworn by touching the foot 
of one of his priests. In Hutrehman’s case, Cur. & 
M. 248, it was settled that a broken china 
saucer is essential toa Chinaman’s oath. The Is- 
raclite swears upon the Pentateuch or Old Testa- 
ment, with covered head. The Bedouin grasps the 
middle tent pole and swears by the life of the tent 
and its owner. One form of swearing among the 
Scythians was by the royal hearth. In an interest- 
ing paper by Mr. James L. Angle, of Rochester, N. 
Y., on ‘*the Supernatural in the Administration of 
Justice,” he says: ‘‘In his treaty with the king of 
Sodom, Abraham swore by the uplifted hand (Gen. 
xiv, 22); in his treaty with Abimelech he swore by 
Elohim (Gen. xxi, 23); and the Hebrews were com- 
manded to swear by the name of Elohim (Deut. vi, 
13; x, 20). The angel in the Apocalypse is repre- 
sented as combining the two—the uplifted hand 
and the name of God (Rev. x, 5-6); when standing 
on sea and land he swears that time shall be no 
longer. Jehovah is represented as swearing by Him- 
self (Gen. xxii, 16; xxvi, 3; Ex. vi, 8; Heb. vi, 
13-17); as swearing by His own life (Num. xix, 28), 
and by the uplifted hand (Deut. xxxii, 40), * * * 
Jacob swore by the fear of his father, Isaac (Gen. 
xxix, 53), and Joseph by the life of Pharaoh (Gen. 
xi, 11-15). Erskine once fell in with a witness 
who insisted on being sworn with the uplifted 
hand, because the angel in the Apocalypse was 
thus sworn. ‘‘ But,” said Erskine, ‘‘you are no 
angel; and then you don’t know he would have 
been sworn if he had stood on dry land, as you do.” 
We heartily sympathize with Mr. Angle in his ob- 
servations about ‘‘kissing the book.” THe says: 
‘‘The custom of kissing the leather covering of a 
Bible prevails with us; usually the book has been 
in use for that purpose for many years; it has passed 
through thousands of dirty, perhaps filthy hands, 
and been pressed to 10,000 lips, many of them re- 
dolent with tobacco juice or reeking with other 
unsavory liquids, some of them bloated, sore and 
corrupted, by disease and debauchery. I have seen 
Bibles in use for this purpose whose stained and be- 
grimmed covers looked like fit mediums for conta- 
gion, and emblematic of any thing but purity and 
truth; and the osculatory part of our form, while it 
might make the gorge rise, would certainly have 
nothing sacred or solemn in its influence. We read 
that when ‘Jacob kissed Rachel he lifted up his 
voice and wept’ (Gen. xxix, 1); why he wept I 
recollect hearing discussed in my younger years, and 
the young people of my time could never satisfac- 
torily account for such an effect from such a cause, 
but I can understand why the kissing of some of 
our court-room Bibles should produce a feeling 
distorting the features as much as weeping.” In 
People v. Cook, 4 Seld. 84, an oath on Watts’ Psalms 
and Hymns, the affiants supposing it to be the Bible 
or New Testament, was held binding. 





Assemblyman Brodsky proposes an amendment 
to section 412 of the Penal Code, which prohibits 
the carrying of concealed fire-arms or sharp or 
dangerous weapons, by excepting peace-officers and 
‘‘agents and officers of the American Society for 
the Prevention of Cruelty to Animals.” We con- 
fess we cannot understand why our friends Messrs, 
Bergh and Gerry should have this dangerous privi- 
lege. Are their lives more in danger than those of 
other men? How are these weapons propcrly to be 
made available in preventing cruelty to animals? 
Do they propose to go about putting moribund and 
suffering animals out of their misery? Or do they 
propose summarily to execute capital punishment 
on the objects of their corporate indignation ? We 
cannot believe they mean to use such weapons 
against the various judges who have so unfeelingly 
set them down of late. We need light on this 
subject, and we hope our learned brother Gerry will 
shed it at once. 


The First Department General Term have re- 
cently held that a wife may sue her husband for 
assault and battery. This is contrary to the former 
decisions. It is true, as the court say in the pre- 
vailing opinion, that the language of the statute is 
quite comprehensive enough to include the husband; 
but the question after all is, did the Legislature in- 
tend to include the husband? The language of the 
law was once quite comprehensive enough to allow 
husband and wife to testify for or against one an- 
other, but it was unanimously held that they could 
not so testify, because such was manifestly not the 
intention. We doubt the policy of allowing hus- 
band or wife to recover damages the one against the 
other for such wrongs. Such matters are punisha- 
ble criminally, and that is the appropriate way to 
treat them. At all events, ‘‘ she hath retaliation to 
beat him again if she dare.” We shall publish the 
opinions in full next week. This decision of course 
will give great satisfaction to the strong-minded 
women. Taken in connection with the generally 
prevailing doctrine that the husband is still liable 
for his wife’s wrongs to others, disconnected from 
the management of her property, it is calculated to 
give them enjoyment. But just now the Supreme 
Court of New Hampshire, in Harris v. Webster, have 
held that the husband is not liable for his wife's 
slander of another; upon the theory that under 
modern legislation the wife ‘having ceased to be the 
slave and creature of the husband, he ought not to 
be held responsible for keeping her tongue or finger- 
nails within bounds. It is no longer now as it was 
when old Selden wrote: ‘‘He that will keep a 
monkey, ’tis fit he should pay for the glasses he 
breaks.” So it is held in some other States under 
the provisions of the statutes, but as yet in our State 
the husband has no such compensatory immunity. 
Tait v. Culbertson, 57 Barb. 9. If the new doctrine 
of the Supreme Court of our State is upheld, it 
would be but fair to cancel the husband’s liability 
for the wife’s assault and battery, slander, and the 
like. Agreeing with the New Hampshire case is 
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Martin v. Robson, 65 Ill. 129; 8. C., 16 Am. Rep. 
578. Opposed is Ferguson v. Brooks, 67 Me. 251; 
Fowler v. Chichester, 26 Ohio St. 9; McHifresh v. 
Kerkendall, 36 Iowa, 224. 


——_————_ 


NOTES OF CASES. 


HE ice season is over, but we may note a late ice 
case, Dodge v. Berry, New York Supreme Court, 
Third Department, General Term, January, 1882. 
This holds that a mill owner, who has the right to 
erect a dam and flow the lands of another person 
for mill purposes only, does not own the ice which 
forms in the water over the lands of such person, 
and the latter may take and remove such ice unless 
he thereby actually and perceptibly injures the mill 
owner. The court said: ‘‘The riparian owners 
are not, we think, deprived of their rights as such 
owners by the construction of a dam below them. 
Their right to a just and reasonable use of the 
water remains if it has not been actually surren- 
dered. If any riparian owner has land covered by 
the pond, we see no reason why he may not take 
the ice from the land, unless by so doing he causes 
an actual injury to the owner below by materially 
diminishing the use of the water to which such 
owner is entitled. It is plain to every one that the 
real trouble in such cases is not that the mill owner 
will be injured by the removal of the ice, but that 
he desires to remove it himself and to make the 
profit of the sale. * * * There may perhaps be 
eases and times of the year in which the removal of 
ice would be unjust and unreasonable to the mill 
Nothing of that kind is shown in the pres- 
ent instance.” The court cite Cummings v. Bar- 
rett, 10 Cush, 186; State v. Pottmeyer, 33 Ind. 402; 
§.C., 5 Am. Rep. 224; Marshall v. Peters, 12 How. 
Pr. 218; distinguish Mill River Manufacturing Co. 
v. Smith, 34 Conn. 462; and disapprove Myer v. 
Whitaker, 5 Abb. N. C. 172, observing that its lan- 
guage ‘‘is stated too strongly when the owner of 
the dam is not the owner of all the land flooded by 
means thereof.” See ante, p. 23. 


owner. 


In People v. Bragle our Court of Appeals have 
affirmed the conviction, thus overruling the opinion 
of Justice Westbrook, in accordance with our 
intimation at page 162, The question was 
whether the continuance of a trial for felony, and 
the taking of testimony, during the absence of the 
prisoner, for five minutes, in an ante-room, a few 
feet distant, for the purpose of telephoning to his 
witnesses, is error. The court hold that it is not. 
Miller, J., ‘*The statute, section 18, 3 R. 
8. (6 ed.) 1029, which declares that no person shall 
be tried for a felony, unless personally present 
during the trial, was evidently meant for the pro- 
tection of the prisoner, and a substantial compli- 
ance was all which was required. To say that it 
was violated when the prisoner was actually at hand 
ina part of or immediately near the room where the 
trial was in progress, is scarcely warranted by the 


ante. 


observes: 





facts, and would be going far beyond any reported 
case in this State, none of the cases relied upon go- 
ing to any such extent, and a real absence being an 
important feature of the trial in each of them. Peo- 
ple v. Perkins, 1 Wend. 91; Maurer v. People, 48 N. 
Y.1. In the last case cited a very broad rule is 
laid down, but the facts were of a character which 
fully justified the rule stated, and the decision of 
the court. The indictment was for murder, and 
sometime after the jury had retired, and about mid- 
night, returned into court, and asked for additional 
instructions from the court, which were given ac- 
cordingly. The prisoner was not in the court-room, 
and it does not appear that he was near by, or where 
he was, or for what period of time the court were 
engaged in again instructing the jury. It was a 
very material part of the trial, and it is easy to see 
how the rights of the prisoner might be affected by 
such proceeding. The statute would be of no force 
if it would not be held applicable to such a case, 
and that opinion must be regarded in view of the 
strong facts and evidence presented. Far different 
however is the case where he merely enters a room 
which is an appendage of the court-room, for pur- 
poses relating to the trial, and directly within the 
precincts and under the control of the court.” 


There seems to be something corrupting in the 
nature of chairs that induces men to offer them as 
bribes. To be sure we are not informed that Lord 
Bacon had any chairs given him among his presents, 
nor that Mr. Sessions offered any to Mr. Bradley, 
but we recollect that Jim Fisk gave Judge Barnard 
a set of dining-room or library chairs, and now we 
learn that in a recent western case, a verdict was 
set aside because one of the attorneys, pending the 
trial, went home with one of the jurors over Sun- 
day, attended a party at his house, arranged by the 
attorney and the juror’s wife in celebration of the 
juror’s birth, and presented him with a chair. Staf- 


Jord v. City of Oskaliosa, Towa Supreme Court, 11 


N. W. Rep. 668. The court said: ‘It is shown 
that no conversation was had in regard to the case, 
and that the juror and the attorney, and their fami- 
lies, had been a long time friends. We discover no 
evidence authorizing the conclusion that either the 
juror or the attorney intended any wrong. The 
good character and high respectability of neither 
are questioned. We are united in the opinion that 
the verdict ought not to stand, in view of the trans- 
actions and the association between the attorney 
and juror while the trial was pending. It would 
be extremely unsafe, for the pure and correct ad- 
ministration of the law through trial by jury, to 
permit such transactions. In this case the high 
character of the juror and attorney may offer an 
assurance that no wrong was done and no prejudice 
wrought. But the transactions were in the way of 
temptation which the law will not permit jurors 
and attorneys to pursue. While good men, strong 
to resist temptation, may do no evil by such a course 
of conduct, weaker men might fall. The law has 
but one common rule to be applied to the good and 
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bad, to the strong and the weak. To sanction the 
transaction in question would bring disgrace upon 
the administration of the law. There is absolute 
safety in the rule we adopt; there is danger in a 
different one. ‘Prudence and a desire to secure a 
pure administration of the law demand that we ad- 
here to it.” Ryan v. Hanow, 27 Iowa, 494. It is 
well said in Bradbury v. Cony, 62 Me. 223; S. C., 16 
Am. Rep. 449, a case involving the question of the 
misbehavior of a juror, that ‘in the trial of a cause 
the appearance of evil should be as much avoided 
as evil itself. It is important that jurymen should 
be devoid of prejudice. It is hardly less so that 
they should be free from the suspicion of preju- 
dice.” The court distinguished Koester v. City of 
Ottumwa, 34 Iowa, 41, where there was no pres- 
ent, but the juror took dinner and supper with one 
of the attorneys during the trial. They say: ‘‘That 
case went to the very verge of indulgence to jurors 
and attorneys; we can go no further.” See note, 
16 Am. Rep. 454. 


——_e—__—_——_— 


DUTY OF RAILROAD COMPANY TO TRES- 
PASSER ON ITS TRACK. 





HE duty which a railroad company owes to one 
trespassing on its track is to be measured on 
the one hand by the duty which every one owes to 
every other person not to do him wanton, willful or 
needless harm, and on the other by the duty which 
this species of carrier owes to the public to trans- 
port them promptly, and the annoyance and incon- 
venience which would be occasioned by the com- 
pulsion to stay or slacken the speed of its trains for 
every interloper. The railway company is not war- 
ranted in running down an apparently unmoving or 
helpless or unjudging person on its track, if it can 
avoid it, but it is not bound to stop or slacken for 
one walking on its track and apparently in posses- 
sion of his faculties. The presumption in regard to 
the former is that he cannot help himself; in respect 
to the latter that he can and will. These distine- 
tions have been emphatically illustrated by several 
recent cases. 

In Meeks v. Southern Pacific Railroad Company, 56 
Cal. 513; 8S. C., 38 Am. Rep. 67, an infant, six or 
seven years old, lying insensible or asleep on a rail- 
way track, near a highway crossing, was injured by 
a train. He was perceived by the fireman and en- 
gineer in time to stop, but they supposed him a 
bunch of leaves or weeds, until too late. No warn- 
ing signal was given. His parents had forbidden 
him to go on the track. J/eld, that a recovery was 
warranted. The court observed: ‘‘In our opinion, 
the doctrine of the cases of Needham v. 8. F. & 8. 
J. R. R. Co., 37 Cal. 409; Kline v. C. P. R. R. Co., 
id. 400, and the other cases in this court approving 
them, determines the question in the negative. Said 
the court in Needham v. S. PF. & S.J. R. R. Co.: 
‘No more in law than in morals can one wrong be 
justified or excused by another. A wrong-doer is 
not an outlaw, against whom every man may lift 
his hand. Neither his life, limbs, nor property, are 





held at the mercy of his adversary. On the cop. 
trary, the latter is bound to conduct himself with 
reasonable care and prudence, notwithstanding the 
fault of the former; and if by so doing he can avoid 
injuring the person or property of the former, he js 
liable if he does not, if by reason thereof injury en- 
sues.’ Referring to the rule adopted in New York, 
the court proceeds: ‘The error of the New York 
courts lies in the fact that they ignore all distine. 
tion between cases where the negligence of the 
plaintiff is proximate, and where it is remote, and 
in not limiting the rule, which they announce, to 
the former.’ The court then quotes approvingly 
from the opinion of the Supreme Court of Conneec- 
ticut, in the case of Jsbell v. New York & New Ha- 
ven R. R. Co., 27 Conn. 404, language which we 
think appropriate to the case under consideration. 
Said the court there: ‘A remote fault in one party 
does not of course dispense with care in the other, 
It may even make it more necessary and important, 
if thereby a calamitous injury can be avoided, or an 
unavoidable calamity essentially mitigated. Com- 
mon justice and common humanity demand this, 
and it is no answer for the neglect of it to say that 
the complainant was first in the wrong, since inten- 
tion and accidents are to a greater or less extent in- 
cident to human affairs. Preventive remedies must 
therefore always be proportioned to the case in its 
peculiar circumstances—to the imminency of the 
danger, the evil to be avoided, and the means at 
hand of avoiding it. And herein is no novel or 
strange doctrine of the law; it is as old as the moral 
law itself, and is laid down in the earliest books on 
jurisprudence. <A boy enters a door-yard to find his 
ball or arrow, or to look at a flower in the garden; 
he is bitten and lacerated by a vicious bull-dog; 
still he is a trespasser, and if he had kept away 
would have received no hurt. Nevertheless is not 
the owner of the dog liable ? A person is hunting 
in the woods of a stranger, or crossing a pasture of 
his neighbor, and is wounded by a concealed gun, 
or his dog is killed by some concealed instrument, 
or he is himself gored by an enraged bull; is he in 
all these cases remediless because he is there with- 
out consent? Or an intoxicated man is lying in 
the travelled part of the highway, helpless, if not 
unconscious; must I not use care to avoid him?! 
May I say that he has no right to incumber the high- 
way, and therefore carelessly continue my progress, 
regardless of consequences? Or if such a man has 
taken refuge in a field of grass or a hedge of bushes, 
may the owner of a field, knowing the fact, con- 
tinue to mow on or fell trees, as if it was not so? 
Or if the intoxicated man has entered a_ private 
lane or by-way, and will be run over if the owner 
does not stop his team which is passing through it, 
must he not stop them ?’” 

In Isabell v. Hannibal & St. Joseph R. R. Co., 60 
Mo. 475, the like was held where an infant lying on 
the track was mistaken for a hog or dog, and no 
effort was made to stop the train; and so in Kast 
Tennessee, etc., R. Co. v. St. John, 5 Sneed, 524, 
where the train ran over a slave, eight years old, 
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asleep on the track, and visible a quarter of a mile 


distant, but mistaken for a coat of one of defend- 
ant’s laborers. 

In Houston, Texas, etc., Ry. Co. v. Sympkins, 54 
Tex. 615, it was held that one who without author- 
ity enters upon a railway track, and while there be 
comes insensible from providential causes, and while 
in this state and in plain view is injured by a train, 
may recover dimages of the company, although the 
injury was not wanton or willful; but otherwise if 
his insensibility was in consequence of his voluntary 
intoxication. The court observed: ‘Counsel for 
appellant cite a number of cases which deny any 
duty on the part of a railroad company to one 
wrongfully on the track, and deny any liability for 
injury to such person caused by any thing short of 
wantonness. On examination it will be found that 
in most of these cases the plaintiff either directly 
contributed to the injury or the negligence estab- 
lished in the defendant’s servants was not the cause 
of the injury. * * * It may safely be asserted 
that but few cases can be found where a party, not 
guilty of contributory negligence, and establishing 
an injury which would have been prevented but for 
the carelessness of the company’s agents, has been 
denied a recovery on the ground that the company 
owe no duty of carefulness to one wrongfully on 
their track. * * * We prefer that line of de- 
cisions holding railroads bound to exercise their 
dangerous business with due care to avoid injury to 
others, as correct in principle and sound in policy, 
and as protecting even'a trespasser whois not guilty 
of contributory negligence.” 

In Baltimore, etc., R. Co. v. State, 33 Md. 542, the 
court said: ‘‘If a man does imprudently and in- 
cautiously go on a railroad track, and is killed or 
injured by a train of cars, the company is responsi- 
ble unless it has used reasonable care and caution to 
avert it, provided the circumstances were not such 
when the party went on the track as to threaten 
direct injury, and provided that being on the track 
he did nothing, positive or negative, to contribute 
to the immediate injury.” 

In Weymire v. Wolfe, 52 Iowa, 533, the court said: 
“If a person lies down upon a railroad track in a 
state of helpless intoxication, the company will not 
be justified in running a train over him, if it can be 
avoided in the exercise of reasonable care, after the 
person is discovered in his exposed condition.” 

In Little Rock, ete., Ry. Co. v. Pankhurst, 36 Ark. 
371, the decedent, walking on the defendant’s track 
while drunk, was run over. The court charged that 
although he was in fault in being on the track, yet 
if the defendant’s agents could by the exercise of 
reasonable diligence have seen him in time to avoid 
the accident, ‘‘the failure to use such diligence 
alone must be considered the proximate cause of the 
accident.” This was reversed, the court observing 
that although the defendant was negligent in not 
having a light and lookout, ‘‘ yet the deceased’s own 
negligence in being voluntarily en the track, and 
from intoxication unable to get out of the way of 
the train, was the proximate cause of his death. 





The second and third instructions therefore did not 
state the law correctly.” But here there was no 
proof of ability to discover the decedent. 

In Laverenz v. Chicago, etc., R. Co., lowa Supreme 
Court, October, 1881, it was said: ‘It is true that 
where a person voluntarily goes upon a railroad track 
where there is an unobstructed view of the track, 
and fails, without excuse, to look or listen for dan- 
ger, as matter of law he is not entitled to recover. 
He must take the chances of injury from an ap- 
proaching train upon himself, unless the persons in 
charge of the train see his danger in time to avert 
it. Carlin v. R. R. Co., 37 Iowa, 316; Benton v. R. 
R. Co., 19 id. 492; Lang v. R. R. Co., 49 id. 469; 
Artz v. R. R. Co., 34 id. 153.” 

In Moore v. Pennsylvania R. Co., Pennsylvania 
Supreme Court, January, 1882, a bright, intelligent 
boy, ten years old, was walking on the ends of the 
sleepers of defendant's track, laid in a public street, 
in a populous neighborhood; there was an ample 
sidewalk on each side of the track; he was struck 
and killed by a rapidly passing train. A nonsuit 
was sustained, two judges dissenting. The court 
said: ‘‘Of course, in such circumstances, he was 
a trespasser, and not only put himself in peril by 
his rashness, but also endangered the safety of any 
passing trains, and the lives of passengers. We 
have so frequently held that in such circumstances 
there can be no recovery, that it is unnecessary to 
quote the authorities. As the testimony was en- 
tirely undisputed, it was the duty of the court to 
pass upon it, which they did by directing a nonsuit. 
In this there was no error. The circumstance that 
the trespasser in this instance was a boy ten years of 
age cannot affect the application of the rule. The 
defendant owed him no greater duty than if he had 
been an adult. They are not subject to an obliga- 
tion to take precautions against any class of per- 
sons who may walk on and along their tracks. In 
Railroad v. Hummell, 8 Wr. 375, the rule was ap- 
plied to the case of a child seven years old. And 
so also in the latest case of the kind that has been 
before us, Cauley v. Railroad, Dec. 31, 1880, the 
rule was in nowise relaxed, although the person in- 
jured was a boy of tender years. In the first of 
these cases, we used the following language, having 
reference to the facts in evidence: ‘But if the use 
of a railroad is exclusively for its owners or those 
acting under them; if others have no right to be 
upon it; if they are wrong-doers whenever they in- 
trude, the parties lawfully using it are under no 
obligations to take precautions against possible in- 
juries to intruders upon it. Ordinary care they 
must be held to, but they have a right to presume 
and act on the presumption that those in the vicinity 
will not violate the laws; will not trespass upon the 
right of a clear track; that even children of a ten- 
der age will not be there; for though they are per- 
sonally irresponsible, they cannot be upon the rail- 
road without a culpable violation of duty by their 
parents or guardians. Precaution is a duty only so 
far as there is reason for apprehension. No one can 
complain of want of care in another where care is 








306 


THE ALBANY LAW JOURNAL. 





only rendered necessary by his own wrongful act.’ ” 

In Mulherrin v. Del., L. & W. R. Co., 81 Penn. 
St. 366, the court observed: ‘‘It was held in Rail- 
road v. Norton, 12 Harris, 465, that where a person 
places himself on the track of a railroad, he can 
claim no damages except for wanton injury, and not 
for injury sustained in the pursuit of the company’s 
lawful business in the ordinary manner, even though 
the negligence of the company’s agent contributed 
to the result. It was said by Mr. Justice Wood- 
ward, in delivering the opinion of the court, that 
in order to make railroad companies to carry safely, 
‘the law insists upon a clear track.’ This doctrine 
cannot be too emphatically asserted or rigidly en- 
forced. We hold these corporations to a strict line 
of responsibility whenever passengers are injured 
by accidents to their trains. It follows that we 
should be equally emphatic as to their control of 
their tracks. Except at crossings, where the public 
have a right of way, a man who steps his foot upon 
a railroad track does so at his peril. The company 
have not only a right of way, but such a right is 
exclusive at all times and for all purposes. This is 
necessary, not only for the proper protection of the 
company’s rights, but also for the safety of the 
travelling public. It is not right that the lives of 
hundreds of persons should be placed in peril for 
the convenience of a single foolhardy man, who de- 
sires to walk upon the track. In England it is a 
penal offense for a man to be found unlawfully upon 
the track of a railroad. It would add materially 
to the public safety were there a similar law here.” 

In Philadelphia, ete., Rt. Co. v. Spearem, 47 Penn, 
St. 304, the court observed: ‘‘If the engineer saw 
the adult in time to stop his train, but the train be- 
ing in full view, and nothing to indicate to him a 
want of consciousness of its approach, he would 
not be bound to stop his train. Having the right 
to a clear track, he would be entitled to the pre- 
sumption that the trespasser would remove from it 
in time to avoid the danger; or if he thought the 
person did not notice the approaching train, it 
would be sufficient to whistle to attract his atten- 
tion without stopping. But if instead of the adult 
it were a little child upon the track, it would be the 
duty of the engineer to stop his train upon seeing 
it. The change of circumstances from the posses- 
sion of the capacity in the trespasser to avoid the 
danger to a want of it would create a corresponding 
change of duty in the engineer. In the former 
case, the adult concurring in the negligence caus- 
ing the disaster, is without remedy; in the latter, 
the child not concurring, from want of capacity, 
the want of ordinary care in the engineer would 
create liability. But if the train were upon the 
child before it could be seen, or if it suddenly and 
unexpectedly threw itself in the way of the engine, 
the engineer being incapable of exercising the meas- 
ure of ordinary care to save it, the child would be 
without remedy, for the company’s use of its track 
is lawful, and the presence of the child is unlaw- 
ful.” 

In Indianapolis, ete., R. Co. v. McClaren, 62 Ind. 





568, the court said: ‘‘The only fact from which 
an inference that the injury in this case was so” (i, 
e., Willfully and purposely) ‘inflicted could have 
been drawn was, that the managers of the train did 
not stop it some little time before overtaking the 
deceased, and send hands enough to take him off 
the track, and hold him till the train passed. The 
question of jaw is, was such the duty of the rail- 
road company? If it was, it was so because the 
presumption is that a person on a railroad track in 
front of an approaching train, will not leave the 
track, but remain upon it and be killed, if such 
person is not forcibly removed from it. If such is 
the general presumption, then it may be the duty of 
a railroad train to come to a dead stop at a distance 
far enough from a person observed upon the track 
to enable it to send a force and remove him from 
the track before the train passes. This practice 
would necessarily render railroad transportation so 
slow as to lead to its abandonment and a return to 
the old methods of transportation by muscular 
power, with the aid of wagons, etc., which vehicles 
may pass around and avoid obstacles in their path. 
We do not believe the general presumption is as 
above stated. We believe the presumption to be 
that a trespasser upon a railroad track, when he 
discovers a train approaching, will, from a care of 
his personal safety, if not from a sense of duty, 
leave the track before the train reaches him, and 
that the managers of trains may act upon that pre- 
sumption.” 

In Houston, ete., R. Co. v. Smith, 52 Tex. 178, 
stress was laid on the fact that the plaintiff was in- 
toxicated, but the court also observed: ‘The law 
presumes that a person walking upon a railroad 
track will leave the same in time to prevent injury 
from an approaching train of which he has knowl- 
edge, or should have, by the ordinary use of the 
senses of hearing and seeing, and the managers of 
the train may act upon this presumption. Railroad 
Co. v. Miller, 27 Mich. 279; Indianapolis and Vin- 
cennes Railroad Co. v. McClaren, 62 Ind. 566.” 

The distinction in question is admirably defined 
in Lake Shore and Michigan Southern R. R. Co. v. 
Miller, 25 Mich. 279. The court said: ‘‘ But if an 
engineer see a team and carriage, or a man, in the 
act of crossing the track, far enough ahead of him 
to have ample time, in the ordinary course of such 
movements, to get entirely out of the way before 
the approach of the engine; or if he sees a man 
walking along upon the track at a considerable dis- 
tance ahead, and is not aware that he is deaf or in- 
sane, or from some other cause insensible of the 
danger; or if he sees a team or man approaching a 
crossing too near the train to get over in time, he 
has a right to rely upon the laws of nature and the 
ordinary course of things, and to presume that the 
man driving the team or walking upon the track, 
has the use of his senses, and will act upon the 
principles of common sense and the motive of self- 
preservation common to mankind in general; and 
they will therefore get out of the way, that those 
on the track will get off, and those approaching it 
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will stop in time to avoid the danger; and he there- 
fore has the right to go on without checking his 
speed until he sees that the team or man is not likely 
to get out of the way, when it would become his 
duty to give extra alarm by bell or whistle, and if 
that is not heeded, then, as a last resort, to check 
his speed or stop his train, if possible, in time to 
avoid disaster. If however he sees a child of ten- 
der years upon the track, or any person known to 
him to be, or from his appearance giving him good 
reason to believe that he is, insane, or badly intoxi- 
cated, or otherwise insensible of danger, or unable 
to avoid it, he has no right to presume that he will 
get out of the way, but should act upon the belief 
that he might not, or would not, and he should 
therefore take means to stop his train in time. <A 
more stringent rule than this—a rule that would 
require the engineer to check his speed or stop his 
train whenever he sees a team crossing the track or 
aman walking on it, far enough ahead to get out of 
the way in time, until he can send ahead to inquire 
why they do not; or which would require the en- 
gineer to know the deafness or blindness, or acute- 
ness of hearing or sight, or habits of prudence or 
recklessness, or other personal peculiarities, of all 
those persons he may sce approaching, or upon the 
track, and more especially of all those who may be 
approaching a crossing upon the highway, though 
not seen —any such rule, if enforced, must effectu- 
ally put an end to all railroads, as a means of speedy 
travel or transportation, and reduce the speed of 
trains below that of canal boats forty years ago; and 
would effectually defeat the object of the Legis- 
lature in authorizing this mode of conveyance. 
But how are railroad companies, or their engineers 
or employees, to know the personal peculiarities, the 
infirmities, personal character or station in life, of 
the hundreds of persons crossing or approaching 
their track 2? By inspiration or intuition? And if 
they do not know, then how and why shall the com- 
pany be required to run their road, or regulate their 
own conduct, or that of their servants, by such per- 
sonal peculiarities of strangers, of which they know 
nothing ? These questions suggest their own an- 





swers.” See 1 Thomp. on Neg. 448. 
+ 
THE THEORY OF OUR NATIONAL EXIST- 
ENCE#* 


N the agitation on the subject of slavery that pre- 
ceded and prepared the way for the recent civil war, 
Mr. Hurd first made his appearance as an author in 
the work to which reference is made in the foregoing 
title. It was the most profound work ever published 
on that subject and stamped its author as a thinker of 
Whom the nation might well be proud. Three years 
later the irrepressible conflict began which resulted in 
the abolition of slavery. With that event the practical 
importance of the law of freedom and bondage forever 
ceased, but the foundations upon which that law rested 
were discussed with such distinguished ability by Mr. 





*The Theory of our National Existence as shown by the ac- 
tion of the government of the United States since 1861. John C, 
Hurd, LL.D., author of “The Law of Freedom and Bondage 
_ United States.’ Boston: Little, Brown & Co., 1881, pp. 








Hurd that one of our principal colleges conferred upon 
him the degree of doctor of laws, and no writer on 
constitutional law can claim to have mastered his sub- 
ject until he has informed himself of Mr. Hurd’s work. 
Many years have elapsed since we read it, but the im- 
pression of his masterly analysis of the Dred Scott 
decision vividly remains on our mind. 

After the lapse of nearly a quarter of a century Mr. 
Hurd again makes his appearance in public. The time 
that has elapsed has been spent in travel and study, 
and he now, in the volume before us, presents us, in 
the ripeness of his intellectual powers, the results of 
his researches into the greatest political problem that 
can concern the people of the United States. This 
problem which he has undertaken to state, to present 
the views of others upon, and to solve, may be pre- 
sented in his own language: ‘*‘ Who and where is that 
superior whose measure of justice I must obey, or bear 
the penalty of transgression, and to whom I must be 
loyal and faithful, in peace or in war, or incur the 
penalty of treason, to which, if there be no answer, 
there can be no loyalty, no patriotism, no devotion to 
country, because it being unanswered there is no 
country ?’’ It will be perceived that this question may 
be simplified into the title of the volume itself. What 
is the theory of our national existence? 

In opening the volume we find a characteristic illus- 
tration of Mr. Hurd’s intellectual methods. He con- 
demns his own title to the work as a misnomer, and 
explains that the limitations of language prevent more 
exactitude. The purpose of the work is to ascertain 
from all the known facts of our history what is the sys- 
tem that has been built up in the government of our 
nation — how did our national life originate — and how 
does it continue? 

It is impossible to do justice to this fascinating vol- 
ume in the limits of any ordinary periodical article. 
Its style is elevated and animated and its logic is irre- 
sistible. We select from page 207, where the failure of 
illustrations from feudal law is discussed, an example 
of both style and logic. ‘The feudal lord paramount 
was an actual human being individually and physically 
distinct from his vassals. But the government of the 
United States is no such person. Presidents, Congress, 
the judiciary, as men have no sovereignty, and as a 
whole government cannot exist except as the States 
exist first. The human beings holding sovereignty are 
the politically organized people corporately organized 
as States united. * * * If we propose to be true to 
ourselves we must, in our domestic political law, insist 
on the distinction, or otherwise wallow in the chaos of 
contradictions in which the Supreme Court is flounder- 
ing like Milton’s Satan on his way to the terrestrial 
paradise.’’ 

The learned author discusses sovereignty at length 
and in different parts of his work, and the following 
extracts give, in substance, his views: 

“The laws on which the written Constitution rested 
were not possessed by the States or by the people of 
the States as severally sovereign, but as jointly sov- 
ereign only, that is as they were united with the other 
States. They would not as such have held these re- 
served powers unless they, at the same time, held the 
power delegated to the general government. It was 
because they were Uniled States and only as they were 
such that they held either class of powers. Thus the 
States in Union held sovereignty asa unit. Sovereignty 
being the attribute of an aggregate of political per- 
sonalities was by the Constitution distributed in exer- 
cise but it was not divided in possession.” This dis- 
tinction is recognized in Stephens’ History of the War 
between the States, vol. 2, p. 23. 

‘* Sovereignty in the American republic was not popu- 
lar sovereignty, the sovereignty of so many millions of 
human beings. The political people organized as the 
United States held it. For that reason the name the 
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United States of America accorded with the fact and 
was the proper name.”’ 

Hence it follows that “no State could be bound as 
by law to hold either the delegated or the reserved 
powers. But by the nature of the case a State could 
not hold either one of these classes of powers unless at 
the same time it held the other also by remaining 
united with the other States.”’ 

Accepting this view to be true, the nature of our 
government is greatly simplified. It destroys not only 
squatter sovereignty, but State sovereignty or State 
rights, as the term is misappropriately used, as well, 
and demonstrates that the doctrine of secession has 
neither history nor philosophy to support it. But it 
leads to a conclusion that is inevitable, and to many 
unacceptable, that under our government a State may 
commit suicide, or to use the term preferred by the 
author, there is such a thing as ‘‘State lapse.”” Had 
the theory that the rebellious States as such had 
forfeited their State rights, and were thus relegated 
geographically and politically to the condition of terri- 
tory, been accepted by the statesmen who controlled 
the affairs of our nation during the reconstruction era, 
happy would it have been for our political security and 
well-being. 

When one recurs to the theories and ideas that pre- 
yailed at that time in the Legislature, the executive, 
and the judicial departments of our governments, as 
cited by Mr. Hurd, one is filled with amazement at 
their crude, vague and inconsistent character. Collate 
the decisions of the Supreme Court in the Prize cases, 
the Cotton cases, the Legal Tender cases, the Real Es- 
tate Confiscation cases, the Reconstruction cases, the 
Confederate Note cases, the Slaughter-House cases, 
and in the other political cases, and one will be amazed 
at the result, not only in respect to the court but in 
respect to each individual member of the court. Mr. 
Hurd does not put it too strongly in calling it “a chaos 
of doctrine.” 

We had marked many passages worthy of citation, 
to illustrate both the author's style and his argument, 
but their number forbids the reference; we can only 
invite the attention of our readers to the book itself. 

We must not conclude however without stating the 
result of the author’s research and investigation. We 
have said that accepting his view we must hold that 
the States held sovereignty only as they formed part 
of the Union, and that the doctrine of State lapse was 
the logical sequence. There is this further to be said: 
if we deny the postulate we can accept only one of two 
other theories; that the States were sovereign, inde- 
pendent of the Union, or that the individuals of the 
community were the ultimate sovereigns. The former 
involves this doctrine: that “a sovereign State cannot 
bind itself by any treaty or compact by which its sov- 
ereiguty is wholly or substantially surrendered or 
lessened ’’ (Pomeroy Const. Law, 39), and therefore 
the doctrine of secession was righteous, and the late 
war on the part of the United States abstractly con- 
sidered unjustifiable. The success of the north then 
was a forcible destruction of the sovereign State, not 
only so-called rebel but Union likewise, and our vic- 
tory was a revolution, so that to-day we exist undera 
different form of government from that of our fathers. 
Adopt the second and the States as such never have 
had and have not now any rightful existence as States. 
We have then acentralized government divided for con- 
venience of administration into so many precincts or 
divisions, called States. 

Under Mr. Hurd’s theory we find justification for 
the action of the nation in the late war, and preservation 
of the system of government handed down to us from 
the beginning. 

He is no worshipper at the shrine of consecrated 
ideas; the Story theory .f the Constitution is as ob- 





noxious to him as the fetish of the savage. The 
Constitution cannot proprio vigore execute itself. [ft 
it the expression of the will of the sovereign to whom 
Mr. Hurd wittily inscribes his book “ dedicated iy 
homage to the sovereign, whoever he, she or they 
may be.”’ 
And to that sovereign we commend this brilliant and 
profound volume, 
Wm. Henry ARNovux, 
ABATEMENT OF ACTION FOR WRONGFUL 
DEATH BY DEATH OF WRONG-DOER. 
OHIO SUPREME COURT, JANUARY TERM, 1881, 
RusseE.u vy. SuNBURY.* 
The right to commence an action for wrongfully causing death, 
under ** An act requiring compensation for causing death 
by wrongful act, neglect or default,”’ passed March 25, 188] 
(25. & C, 1189), abates by the death of the wrong-doer. 


—— to the District Court of Ashtabula county, 
4 


The question which is decisive of this case arises on 
a demurrer to the petition. 

For cause of action it is alleged, that John M. Ander- 
son died January 24, 1877, by the wrongful act of 
William H. H. Turner, who discharged a loaded gun 
at him, inflicting a mortal wound; that plaintiff was 
appointed and qualified as his administrator; that soon 
thereafter Turner died, and defendant became his ad- 
ministrator; that Anderson left a wife and child, stil] 
living, dependent on him for asupport; that by said 
wrongful act, Turner injured the estate of said Ander- 
son to the amount of $5,000, and that a claim for that 
sum was duly presented and disallowed by the defend- 
ant as administrator of Turner. 

The prayer is fora judgment for 35,000 against the 
estate of said Turner. 

To this there was a demurrer, on the ground that the 
cause of action, if any, abated by the death of Turner. 

The demurrer was overruled, issue was joined, anda 
trial had, which resulted in a verdict for plaintiff, fol- 
lowed by a judgment. The same question that arose 
upon the demurrer was made during the trial, ona 
motion for anew trial, and on error to the District 
Court, where the judgment was affirmed. 

It is now sought to reverse these several judgments. 


Hall Brothers, for plaintiff in error. 
N. L. Chaffee, for defendant in error. 


Jounson, J. The petition alleges that the death of 
Anderson wis caused by Turner’s wrongful act, and 
that he died before this action was commenced. 

Did the right to institute and prosecute this action 
survive against the personal representative of Turner? 
This depends on a construction of the act requiring 
compensation for causing death by wrongful act, ne- 
glect or default (2S. & C. 1139), and of section 398 of the 
Code of Civil Procedure. 

This act was passed March 25, 1851. It was an innova- 
tion upon the common law in allowing an action for 
damages resulting from death, and in authorizing an 
action in favor of the personal representative to recover 
such damages. The right to maintain such an action 
by the personal representative of the deceased, for 
causing his death, is authorized against the person who, 
or the corporation which, would have been liable if 
death had not ensued, whenever the death shall have 
been caused by the wrongful act, neglect or default of 
such person or corporation. The statute itself gives 
the test of the right to such an action. If the party 
injured could, had death not ensued, have recovered 





* To appear in 37 Ohio State Reports. 
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for his injuries, then, when death does ensue, his per- 
sonal representative may recover. The foundation of 
the former action is the personal injuries to himself by 
the wrongful act, neglect or default of defendant. The 
same injuries causing death are the foundation of the 
right of action in favor of his personal representative. 
The amount recovered is for the exclusive benefit of 
his widow and next of kin, resulting from the death. 
In his action the measure of damages is determined by 
the extent of the personal injury, enhanced, it may be, 
by punitive damages, while the measure of damages in 
the latter action is the pecuniary injury to the widow 
and next of kin, the loss to them caused by his death. 
In each case, the action is in form ex delicto. 

In the case at bar it arises from a wrongful act and 
not from neglect or default. It belongs to the class of 
actions Classified at common law as injuries to the per- 
son, as distinguished from injuries to the estate. By 
the express terms of the statute, the person who, or the 
corporation which, is guilty, is made liable, and not his 
heirs or personal representative. 

At common law, all actions in form ex delicto, for the 
recovery of damages, abated by the death of either 
party. This rule embraced injuries to person, to per- 
sonal property and to real estate. 

By the statute, 4 Edw. 3, ch. 7, this rule was so modi- 
fied as to give an action in favor of a personal repre- 
sentative for injuries to personal property. This stat- 
ute may be regarded as part of the common law of this 
State. 

By statute 3 and 4 W. 4, ch. 42, § 3, the common law 
rule was further modified by giving an action in favor 
of the personal representative for injuries to real es- 
tate, and against personal representatives for injuries 
to real or personal property. But neither of these 
statutes changed the common-law rule as to injuries to 
the person. 

When the act of March 25, 1851, was enacted, the 
Civil Practice Act of 1831, with amendments, was in 
force in Ohio, and to a certain extent changed the 
common law as to abatements of actions. It provided 
that no pending action in any court (except for libel, 
slander, malicious prosecution, assault, assault and 
battery, actions on the case for nuisance, or against 
justices of the peace), shall abate by the death of either 
or both parties. Sections 62, 64, act of 1831, Swan (ed. 
1840), p. 667. 

By section 74 of the same act (id. 669), if any person 
have aright to commence and maintain an action of 
trespass, or trespass on the case for mesne profits, or 
foran injury to his estate, real or personal, or for de- 
ceit or fraud committed in the sale thereof; or if any 
person liable to either of said actions shall die before 
such action is brought, the cause of action shall sur- 
vive. 

By the act of 1845, the rule as to pending action was 
extended so as to provide that no action founded ona 
tort, should abate by the death of the plaintiff. 43 Ohio 
L., 114, § 2. 

In none of these statutes was any provision made to 
modify the common-law rule that for injuries to the 
person arising ex delicto, the right to bring the action 
abated by the death of defendant. 

Section 398 of the Civil Code is in terms the same as 
section 74 of the act of 1831. It provides, that in addi- 
tion to the actions which survive at common law, 
causes of action for mesne profits, or for injury to real 
or personal estate, or for deceit or fraud, shall also sur- 
vive, and the action may be brought notwithstanding 
the death of the person entitled or liable to the same. 
This relates to causes of action or the right to com- 
mence and maintain actions, and not to pending ac- 
tions. 

Section 399 of the Code relates to pending actions, and 
is the same in terms as section 64 of the act of 1831. 
As the case at bar depends upon section 398, the ques- 








tion is, does the act of 1851 give aright of action for 
injuries to the estate, real and personal, within the 
meaning of those terms used in the section? 

The damages recovered are for the pecuniary injury 
to the widow or next of kin, and not for injury to his 
estate. The legal injury for which a recovery may be 
had, is that done to them by causing the death of the 
person, standing in a certain relation to them. His 
personal injuries for which an action would lie, if death 
had not ensued, are the basis of his recovery, while 
their injury, for which damages commensurate with 
their pecuniary loss resulting from his death are recov- 
erable under the act of 1851, is the basis of their action. 
In each the liability arises from the same wrongful 
act, neglect or default, but in his action the amount of 
recovery is measured by his personal injuries, includ- 
ing pain and suffering, as well as loss of time, expenses 
of cure, and it may be, exemplary damages; while in 
theirs, the amount of recovery depends on none of 
these things, but on their pecuniary loss resulting from 
his death. 

The law assumes that there is such a pecuniary loss 
to the widow and next of kin, and awards to them 
damages therefor. 

The petition alleges that defendant, by his wrongful 
act, injured the estate of Anderson, but as the act 
gives the remedy not to his estate, but to his widow 
and next of kin, this cannot be so. The personal rep- 
resentative is only a trustee for them, to recover and 
distribute the damages they are entitled to recover. 
The clause ‘tor for an injury to the real and personal 
estate,’’ found in section 398, and in the act of 1831, is 
borrowed from the classification known to the common 
law, to distinguish such injuries and rights of action 
from those to the personal or real estate. 

We find the same terms in the act of 3 and 4 W. 4, 
ch. 42. By that act injuries to the personal or real es- 
tate survive against the representative of the defend- 
ant. It recites the fact that there is no remedy for 
injuries to real estate of a deceased person committed 
in his life-time, nor for certain wrongs done by a per- 
son deceased, in his life-time, to another, in respect to 
his property, real or personal, and among other things 
provides for an action against the personal representa- 
tive of a deceased wrong-doer in respect to injuries to 
such property. 1 Ch. Plead. 79. 

In using this phrase ‘‘injury to the real or personal 
estate,’ the Legislature is presumed to have used it in 
its well established sense, as distinguishing torts to 
property from injuries to person. 

We conclude therefore that section 398 of the Code 
does not prevent the abatement of a right of action for 
damages to the person. As the right of action given 
by the statute is for the pecuniary loss to the widow 
and next of kin, the legal injury is the one sustained 
by them, and not by him or by his estate. It is not an 
injury to their estate. It is based upon the relation 
the deceased bore to them, and on his duty to provide 
for and support them. If there is no one occupying 
the relation of widow or next of kin no right of action 
accrues. 

It follows that the injury caused to them by the 
death is a personal injury to them and not an injury 
to their estate. 

We have been referred to the case of Yertore v. Wis- 
wall, 16 How. Pr. 8, as an authority to the effect that the 
New York statute, similar to ours, creates a property in- 
terest in the life of deceased, which survives under the 
New York statutes. 

That case arose out of negligence in the performance 
of an implied contract, and not, as in this case, from a 
wrongful action which was purely ex delicto. Again, 
the New York statute as to survivorship is different 
in terms. 

But with the view of the judge who delivered the 
opinion, holding that their statute gave a vested prop- 
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erty interest to the widow and next of kin in the life, 
or rather in the death, of deceased, we do not concur. 
To so hold is a confounding of legal terms and distine- 
tions. 

Death gives this right of action under the statute, 
while at common law death terminated the right of the 
party injured. 

The statute gives aright to maintain an action for 
loss occasioned by death. It does not vest in the 
widow and next of kin a property interest in the de- 
ceased. To say that the remedy is in its nature ex con- 
tractu when the act is a naked trespass, or that the in- 
jury is to the estate of the deceased or of their estate, is 
to confound the well-settled distinction between injur- 
ies to the person and injuries to the estate. 

Whatever may be the rule, where the death is caused 
by neglect or default while the defendant is in the per- 
formance of a contract, express or implied, we hold 
that in this case, when the death is caused solely by 
the wrongful act of defendant’s intestate, the right to 
commence and maintain the action abated by the 
death of Turner. 

The demurrer to the petition should have been sus- 
tained and the action dismissed. 

Judgment accordingly. 


—_.—___——. 


UNAUTHORIZED ISSUE OF CORPORATE 
STOCK. 
SUPREME COURT OF THE UNITED STATES, MARCH 
13, 1882. 


ScoOvVILLE Vv. THAYER. 


(1) When the amount of the capital stock of an incorporated 
company is limited by its charter, all stock issued in excess 
of the limit is unauthorized and void. 

(2) A holder of such unauthorized stock is not entitled to any 
of the rights, or subject to any of the liabilities, of a holder 
of authorized stock. 

(3) Holders of such unauthorized stock are not estopped to set 
up its invalidity as a defense to an action in the interest of 
creditors brought against them, to recover the balance un- 
paid thereon, by the fact that they attended the meeting 
at which it was voted to issue the same, or that they re 
ceived and held certificates therefor, or that the officers 
and agents of the company represented its capital to be 
equal to the amount of both its authorized and unauthor- 
ized stock. 

) When the company which has issued stock beyond the 
limit prescribed by its charter has been adjudicated bank- 
rupt, the holders of the unauthorized stock are not en- 
titled to have money paid thereon applied as a credit on 
the unpaid balance due on the unauthorized stock held by 
them. 

(5) Subscribers to the stock of an incorporated company paid 
twenty per cent on theirshares, and it was agreed between 
them and the company that no further assessments should 
be made thereon, and certificates for full-paid shares were 
issued to them, The company was adjudicated bankrupt 
and it became necessary to assess the unpaid stock to 
satisfy claims of creditors of the company. Held (1) that 
the agreement between the company and its stockholders 
was in equity void as to creditors. (2) That before an ac- 
tion at law could be maintained by the assignees in bank- 
ruptcy against a stockholder to recover upon his unpaid 
subscription of stock, some proceeding in the interest of 
creditors in a court of competent jurisdiction, to set aside 
the agreement between the stockholders and the company, 
and to make an assessment upon such unpaid stock, was 
necessary. (3) That until such order of the court, and as. 
sessment, or some authorized demand upon the stock. 
holder to pay the balance due on the stock, no cause of 
action accrued against him in favor of the assignees, and 
the limitation prescribed by the second section of the 
bankrupt act did not begin to run in his favor. 


N error to the Circuit Court of the United States 
for the District of Massachusetts. 

On November 25, 1870, the Fort Scott Coal and Min- 

ing Company was organized as a corporate body under 





the general laws of the State of Kansas, with a capita 
stock of one hundred thousand dollars. 

According to the laws of that State any corporation 
might increase its capital stock to any amount not ex. 
ceeding double its authorized capital. 

Under the provision of this law the corporation, on 
April 19, 1871, increased its capital stock from one hun. 
dred thousand to two hundred thousand dollars. Oy 
October 16, 1872, the corporation attempted, by taking 
the steps required by law for the lawful increase of 
stock, to increase its capital stock to three hundred 
thousand dollars, and on December 27, 1872, to makeag 
further increase of one hundred thousand dollars. The 
nominal capital was thus raised to the sum of four 
hundred thousand dollars. 

Nathaniel Thayer, the defendant in error, who wasa 
holder of shares in the company, attended by proxy 
the meetings of the stockholders at which the third 
and fourth issues of stock were voted. After this at- 
tempted increase of the stock the officers and agents of 
the company, by advertisements, bill-heads, and ver- 
bally, represented that its capital stock was four hun- 
dred thousand dollars. 

Thayer was the holder of two hundred and eighty- 
five shares of the first two issues of stock. On two 
hundred of these shares he had paid to the company 
twenty dollars per share, and on the remaining eighty- 
five he had paid forty dollars per share. He was also 
the holder of five hundred and eighty-five shares of the 
third and fourth issues, upon which he had paid the 
company fifty dollars per share. No other payments 
were ever made by him on his shares of stock. 

The other stockholders paid the same amounts on the 
shares of stock of the several issues held by them re- 
spectively. By agreement made at the date of the 
several issues of stock the amounts paid thereon were 
credited to the subscribers, and the balance unpaid 
credited by ‘‘discount,’’ and certificates as for full- 
paid shares were delivered to the subscribers, and the 
stock account between the company and them balanced 
by such “ discount.” 

On April 2, 1874, a petition in bankruptcy was filed 
against said company in the United States District 
Court for the District of Kansas, on April 11, the com- 
pany was adjudicated a bankrupt, and on April 29 the 
plaintiffs in error were appointed its assignees. On 
March 31, 1876, the assignees filed their petition in the 
bankruptcy court, wherein they prayed for an order of 
the court directing them to make an assessment and 
call upon the unpaid stock of the company for the pur- 
pose of paying its debts. 

In their petition the assignees represented as follows: 
* At the date of adjudication in bankruptcy, the affairs 
of said company were in a very embarrassed and com- 
plicated condition, and much time has been necessarily 
consumed and considerable expense incurred in oppos- 
ing claims attempted to be established in said bankrupt 
court for failures on the part of said company to com- 
ply with contracts made by it. Many fraudulent claims 
for large amounts have been filed against said bank- 
rupt, requiring time to oppose and defeat, which have 
been defeated. The litigated claims are now reduced 
to asmall number, not covering more than ten thousand 
six hundred and one dollars and eighty cents. The 
property of the company on hand at the date of ad- 
judication in bankruptcy has been disposed of a8 
rapidly as seemed conducive to the interests of all con- 
cerned. The sale of a portion of the real estate has 
been delayed in the hope that the demand for land 
would increase and your petitioners realize something 
out of it for the benefit of the creditors. Your peti- 
tioners believe, however, that any further delay in the 
disposal of the bankrupt’s property would not be ad- 
vantageous. 

“Your petitioners had intended before making this 
application to have fully closed up the contest over 
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litigated claims, disposed of assets of the company, 
and collected all its bills receivable, but find 1t is im- 
possible to accomplish it without a longer postpone- 
ment than is convenient or expedient.” 

The petition further averred that ‘ the amount of the 
liabilities of the bankrupt over and above the assets is 
$124,684, while the amount yet due and unpaid on the 
stock held and owned by said stockholders is $222,650.’ 

By an amendment to their petition, the assignees 
represented as follows: ‘* that an assessment of seventy- 
six per cent upon the par value of each share of stock 
in said company, if credited with the amount paid 
each stockholder heretofore, would equalize the burden 
upon the stockholders, and also bring into the hands 
of your petitioners a sufficient amount to pay the debts 
of the company.”’ 

Upon the filing of this petition, the court made an 
order that all the stockholders of the bankrupt com- 
pany show cause on April 21, 1876, why the assessment 
and call prayed for in said petition should not be made, 
and that the assignees cause a copy of the order to 
show cause to be mailed to each stockholder at his 
usual place of residence and address, and also give 
notice by publication in the Fort Scott Daily Monitor, 
for at least ten days before the said April 21, 1876. 

By order of the court, the hearing of the rule was 
postponed to June 10, 1876. R. 8S. Watson, a stock- 
holder, had in the meantime filed exceptions to the 
rule, on behalf of himself and all other stockholders 
desiring to avail themselves thereof. On the last date 
named, the petition and amended petition of the as- 
signees, and the exceptions thereto, came on for hear- 
ing, Whereupon the court overruled the exceptions, 
and decreed that an assessment and call be made upon 
the stock of the company of seventy-six per cent, 
upon which should be credited to each stockholder any 
sums paid by him on his shares, and that the sum so 
assessed should be paid to the assignees on or before 
August 1, 1876, and in default of payment, the assignees 
were directed to sue for and collect the same. 

On July 17, 1876, the assignees made an assessment 
and cail upon the stockholders as authorized by the 
order and decree of the District Court, and gave notice 
thereof to the stockholders, but before the assessment 
could be collected, Watson, the stockholder before 
mentioned, filed with the Circuit judge a petition for 
the reversal of the order and decree of the District 
Court authorizing the assessment and call. 

It does not appear from the record upon what day 
this petition was filed. But on December 4, 1876, the 
decision of the Circuit judge thereon was transmitted 
to the District Court. The Circuit judge affirmed the 
decree of the District Court, ‘* with this modification: 
that the said District Court enter an order allowing each 
stockholder of said bankrupt company who shall pay 
the amount of said assessment on his stock in ninety 
days from this twenty-ninth day of November, 1876, a 
credit on his or her proportion of the amount so as- 
sessed as was included in said assessment for the pur- 
pose of paying the costs of enforcing by suit the collec- 
tion of said assessment.” 

The District Court, on December 4, 1876, entered a 
decree in conformity with the order of the Circuit 
judge. 

Thayer, the defendant in error, having failed to pay 
within the time limited by the court, the assessment 
made upon him on account of his stock, although 
served with notice to do so, the assignees, on April 9, 
1877, brought against him, in the Circuit Court of the 
United States for the District of Massachusetts, an ac- 
tion at law to recover the sum of $27,160, which was the 
amount of the assessment on his unpaid stock. 

The declaration alleged in substance the facts above 
recited. 

The defendant in error filed two pleas, the first of 
which was a general denial of the allegations of the 





declaration, and the second set up the statute of limi- 
tations of two years, prescribed by section 2 of the 
Bankrupt Act, and now embodied in the Revised Stat- 
utes as section 5,057. 

The case was submitted to the Circuit Court upon an 
agreed statement of facts, a jury having been waived. 
The court found for the defendant, holding, in an 
opinion which appears in the record, that the cause of 
action was barred by the limitation of two years 
pleaded. Judgment was therefore rendered for the 
defendant. The plaintiffs below having brought the 
case here by writ of error, insist that the judgment of 
the Circuit Court should be reversed, assigning as error 
the ruling of the court upon the statute of limitations 
and the rendition of the judgment for defendant. 

Woops, J. The averments made in the declaration 
were substantially supported by the agreed facts, aud 
there should have been judgment thereon for the 
plaintiffs in error, unless upon the facts as disclosed, 
they were shown not to be entitled to a recovery on 
the merits, or unless the statute of limitations was a 
bar to the action. 

The defendant in error insists, first, that the third 
and fourth issues of stock, which were made after the 
limit had been reached, within which the amount of 
capital stock of the company was restricted by the laws 
of Kansas, were absolutely void, and no assessment 
could be made on them which he was bound to pay; 
secondly, that the sums voluntarily paid by him upon 
his void stock should be applied to the payment of the 
balance due on his valid stock, and that when so ap- 
plied they would fully satisfy the assessment thereon ; 
and, thirdly, that in any event the facts sustained the 
plea of the statute of limitations. We shall consider 
these contentions in the order stated. 

The Constitution of Kansas forbids special charters. 
Art. 12, §1. All corporations in that State are there- 
fore organized under general laws. The Fort Scott 
Coal and Mining Company was organized under the 
general law of the State, which, with its articles of in- 
corporation, required by the law to be filed with the 
secretary of State, constituted its charter. By the 
articles of incorporation the original stock of the com- 
pany was fixed at one hundred thousand dollars. 
Chapter 25, § 14, of the Statutes of Kansas provides 
that *‘any incorporation may increase its capital stock 
to any amount not exceeding double the amount of 
their authorized capital.’’ The second issue increased 
the stock of the company to $200,000, which was the 
limit prescribed by its charter. The question there- 
fore is whether the stock of the third and fourth issues, 
by which the aggregate amount was raised to $400,000, 
is or is not void. 

As a general rule corporations can have and exercise 
only such powers as are expressly conferred on them 
by the act of incorporation, and such implied powers 
as are necessary to enable them to perform their pre- 
scribed duties. Fertilizer Company v. Hyde Park, 97 
U. 8S. 659; Solomons v. Laing, 12 Beav. 839; Eastern 
Counties R. Co. v. Hawkes, 5 H. L. Cas. 348. 

And it is well settled that a corporation has no im- 
plied power to change the amount of its capital as pre- 
scribed in its charter, and that all attempts to do so are 
void. Mechanics’ Bank v. New York & N. H. R. Co., 
13 N. Y.599; New York and New Haven R. Co. v. 
Schuyler, 34 id. 30; Railway Co. v. Allerton, 18 Wall. 
233; Stace & Worth’s Case, L. R., 4 Ch. 685, note. 

In this case the attempt to increase the stock of the 
company beyond the limit fixed by its charter was 
ultra vires. The stock itself was therefore void. It 
conferred on the holders no rights, and subjected them 
to no liabilities. If the stock of the first and second 
issues had been held by one set of holders and the 
stock of the thisd and fourth by another, in a contest 
between them the latter would have been excluded 
from all participation in the management of the com- 
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pany or in its profits. To decide that the holders of 


stock issued ultra vires have the same rights as the 
holders of authorized stock, is to ignore and override 
the limitations and prohibitions of the charter. We 
think it follows that if the holder of such spurious 
stock has none of the rights, he cannot be subjected to 
the liabilities of a holder of genuine stock. His con- 
tract to pay for spurious shares is without considera- 
tion and cannot be enforced. 

lt is insisted however that the défendant in error 
having attended by proxy the meetings at which the 
increase of the stock of the company beyond the limit 
imposed by law was voted for, and having received 
certificates for the stock thus voted for, and after such 
increase the company by its agents having held itself 
out as possessing a capital of four hundred thousand 
dollars, and invited and obtained credit on the faith of 
such representations, he is now estopped from denying 
the validity of the stock and his obligation to pay for 
it in full. 

We think the defendant in error is not estopped to 
set up the nullity of the unauthorized stock. It is true 
that it has been held by this court that a stockholder 
cannot set up informalities in the issue of stock which 
the corporation had the power to create. Upton v. 
Tribileock, 91 U. S. 45; Chubb v. Upton, 95 id. 655; 
Pullman v. Upton, 96 id. 328. But those were cases 
where the increase of the stock was authorized by law, 
The increase itself was legal and within the power of 
the corporation, but there were simply informalities in 
the steps taken to effect the increase. These, it was 
held, were cured by the acts and acquiescence of the 
defendant. 

But here, the corporation being absolutely without 
power to increase its stock aboveacertain limit, no ac- 
quiescence of the shareholder can give its validity or 
bind him or the corporation. ‘‘A distinction must be 
made between shares which the company had no power 
to issue and shares which the company had power to 
issue, although not in the manner in which or upon 
the terms upon which they have been issued. The 
holders of shares, which the company has no power to 
issue, in truth had nothing at all and are not con- 
tributors.”’ 2 Lindley on Partnership, 138; and see 
Lathrop v. Kneeland, 46 Barb. 432; Muckley’s case, L. 
R., 1 Ch. 247. 

In Stace & Worth’s case, L. R., 4 Ch. 682, note, it 
appeared that there was an agreement for the amalga- 
mation of the London Northern Insurance Corpora- 
tion and the Life Investment Mortgage Insurance 
Company, the two corporations to be formed into one, 
under the name of the corporation first mentioned. 
The corporation was to issue shares in exchange for 
those held in the company, and the amalgamated board 
was to consist of the five directors of the corporation 
and of seven of the directors of the company, to be 
selected by themselves. After the amalgamation Stace 
and Worth, it was alleged, received and accepted cer- 
tificates for shares in the corporation in exchange for 
their shares in the company, and they with five others 
were appointed directors of the corporation. After- 
ward a resolution was passed for voluntarily winding 
up the corporation, and the names of Stace and Worth 
were placed upon the list of contributors. An appli- 
cation was made to Vice-Chancellor James to have 
their names removed from the list, who, after hearing 
the case argued, directed their names to be removed. 
This was done on the ground that the agreement for 
amalgamation was beyond the powers of the corpora- 
tion, and therefore void. In giving the reasons for 
his decision Vice-Chancellor James said: “It is, how- 
ever, contended that notwithstanding the agreement 
itself was ultra vires and void, yet there are personal 
acts and things personally affecting these two gentle- 
men which render them still liable as shareholders.”’ 
These were the acceptance of shares by Stace and 








Worth, the fact that their names appeared on the 
register of shareholders, and that they had sat gg 
directors of the corporation after the attempted amg}. 
gamation. But the Vice-Chancellor declared: “this 
was a void agreement with a void acting upon it,, 
void recognition, and a void ratification by the aets 
which have been mentioned. It comes to an aggregate 
of nothings and that aggregate of nothings is all vnat 
there is to fix those gentlemen on the list of stock. 
holders.”’ 

So in Zabriskie v. Cleveland, etc., R. Co., 23 How. 
381, this court, after holding the railroad company to 
be liable on certain bonds which it was alleged had 
been indorsed by the directors without lawful author. 
ity, added, ‘** This principle does not impugn the doe. 
trine that a corporation cannot vary from the object of 
its creation, and that persons dealing with a company 
must take notice of whatever is contained in the lay 
of its organization.” 

Upon the principles stated in these authorities we 
are of opinion that the defendant in error is not es. 
topped by any acts of his, to assert the invalidity of 
the stock issued in excess of the limit authorized by 
the charter, and to deny his liability thereon. 

It would seem to follow that if he is not estopped by 
his own acts, he is not by the acts of the agents of the 
Fort Scott Coal and Mining Company, in representing 
the company, by advertisements and otherwise, as 
having a capital of $400,000. 

The officers of the company had no authority to make 
these representations, and the public no right to trust 
them. Persons dealing with the managers of a cor- 
poration must take notice of the limitations imposed 
upon their authority by the act of incorporation, 
Zabriskie v. The Cleveland, etc., Railroad Co., ubi supra 
The laws secured to the public and the creditors an in- 
fallible mode of ascertaining the real capital of the 
company. They were bound to know that the law 
permitted no such increase of its capital stock as the 
company had attempted to make, and that any repre 
sentation that it had been made was false. 

As forcibly suggested by counsel for defendant in 
error, if any creditor has been defrauded by misrepre- 
sentation of the real capital of the company, he has bis 
remedy in an action of tort against all who participated 
in the fraud. But the wrong done to him cannot en 
title the entire body of creditors, who have not suffered 
from the alleged fraud, to recover of the entire body 
of stockholders who have taken no part in it. 

We are of opinion therefore that the defendant in 
error is not estopped either by his own acts or the acts 
of the agents and officers of the company to allege the 
nullity of the over-issue stock, and that he is not liable 
to an assessment on such void stock. 

The next question for our consideration is whether 
the defendant in error is entitled to offset against bis 
liability to pay the sum due on his valid stock, the 
money paid on his void stock. 

It is a general rule that a holder of claims against a0 
insolvent corporation cannot set them off against his 
liability to assessment on his stock in the corporation 
in asuit by an assignee in bankruptcy. Sawyer v. Hoa, 
17 Wall. 610; Upton v. Sawyer, 91 U. 8. 56; Scammon 
v. Kimball, 92 id. 362; County of Morgan v. Allen, 16 
id. 498. 

The ground upon which this rule stands is thu 
stated by Mr. Justice Miller in Sawyer v. Hoag: “The 
debt which the appellant owed for his stock was a trust 
fund devoted to the payment of all the creditors of the 
company. As soon as the company became insolvent, 
and this fact became known to the appellant, the right 
of set-off for an ordinary debt to its full amount ceased, 
It became a fund belonging in equity to all its creditor, 
and could not be appropriated by the debtor to the er 
clusive payment of his own claim.”’ 

The defendant in error seeks to avoid the applicatio 
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of this rule to his case, on the ground that the real 
capital of the company was only $200,000, and this con- 
stituted the trust fund for the security of the debts of 
the company; that all the money that had been paid 
in as capital stock had been paid into that fund, and 
that the party paying any money to that fund was en- 
titled to credit upon his dues thereto. 

We cannot assent to this view. The defendant in 
error was as much bound to know the limits of the 
charter of the company in which he was a stockholder, 
as the public or creditors of the company. He knew 
therefore that all stock issued beyond the limit fixed by 
the charter was absolutely void. When he paid in his 
money on the void stock, he knew that he was not pay- 
ing it on the valid stock, and he is presumed to have 
known that it was not a good payment on the valid 
stock. The company had no right to apply it on the 
yalid stock without his direction. He never directed 
such application, and it remained in the possession of 
the company until the rights of the assignees in bank- 
ruptey attached. ‘To say that it was a contribution to 
the trust fund devoted to the payment of the creditors 
of the company is an entire misapprehension. lt could 
not be such contribution unless it were a payment on 
the stock of the company, and this we have seen was 
not the case. No call had been made by the company 
for payment on the valid stock, to which the amounts 
paid on the void stock could be said to apply. No call 
could have been made by the company under its agree- 
ment with the stockholders, unless to pay its creditors, 
and it does not appear that when the payments were 
made the company had any creditors. It was a volun- 
tary payment for the benefit of the company, and 
tended to increase the value of the authorized stock. 
In that way the stockholder got the benefit of it. 
There is no rule of law or equity which entitles him, in 
acontest between himself and a creditor of the com- 
pany, either to receive a cred?t for it on his unpaid 
stock, or to have it repaid to him pro rata out of the 
assets of the company. Weare of opinion therefore 
that it could not be offset against the money due on 
the valid stock held by him. 

We are next to consider whether, upon the facts as 


disclosed by the record, the defense of the statute of | 
The precise | 


limitations should have been sustained. 
question with which we have to deal is, when would 
this action at law, brought by the assignees of the 
bankrupt company against a stockholder to recover a 
part of the balance due on his stock, be barred by the 
statute ? 

This will depend on the answer to the question, when 
did the cause of action accrue to the assignees? In 
other words, when could they have commenced this 
action against this defendant to recover the amount 
due on his stock? Wilcox v. Pliummer’s Ev’rs, 4 Pet. 
172; Amy v. Dubuque, 98 U. 8. 470. 

The stock held by the defendant in error was evi- 
denced by certificates of full-paid shares. It is con- 
ceded to have been the contract between him and the 
company that he should never be called upon to pay 
auy further assessments upon it. The same contract 
was made with all the other shareholders, and the fact 
was known toall. As between them and the company 
this was a perfectly valid agreement. It was not for- 
bidden by the charter of the company or by any law or 
public policy, and as between the company and its 
stockholders was just as binding as if it had been ex- 
pressly authorized by the charter. 

If the company, for the purpose of increasing its busi- 
ness, had called upon the stockholders to pay up that 
part of their stock which had been satisfied ‘by dis- 
count,’’ according to their contract the stockholders 
could have successfully resisted such ademand. No 
suit could have been maintained by the company to 
collect the unpaid stock for suchapurpose. Theshares 








were issued as full paid, on a fair understanding, and 
that bound the company. 

In fact, it has been held in recent English cases that 
not only is the company but its creditors also bound by 
such acontract. Waterhouse v. Jamieson, L. R., 2 H. 
L., §29; Ex parte Currie, 3 De G., J. & S. 367; Carling’s 
Case, 1 Ch. Div. 115. 

But the doctrine of this court is, that such a contract, 
though binding on the company, is a fraud in law on 
its creditors, which they could set aside; that when 
their rights intervene and to satisfy their claims the 
stockholders could be required to pay their stock in 
full. Sawyer v. Hloag, 17 Wall. 610; New Albany v. 
Burke, 11 id. 96; Burke v. Hoag, 16 id. 390. 

The reason is, that the stock subscribed is considered 
in equity as a trust fund for the payment of creditors. 
Wood v. Dumner, 3 Mason, 308; Mumma v. Potomac 
Co., 8 Pet. 286; Ogilvie v. Know Ins. Co., 22 How. 387; 
Sawyer v. Hoag, ubi supra. It is so held out to the 
public, who have no means of knowing the private con- 
tracts made between the corporation and its stock- 
holders. The creditor has therefore the right to pre- 
sume that the stock subscribed has been or will be paid 
up, and if it isnot, a court of equity will at his instance 
require it to be paid. 

In this case the managers and agents of the bankrupt 
company had in effect represented to the public that 
all its capital stock had been subscribed for and had 
been or would be paid in full. Considered therefore 
in the view of a court of equity, the contract between 
the company and its stockholders was this, namely: 
that the stockholders should pay, say, for example, 
twenty dollars per share on their stock and no more, 
unless it became necessary to pay more to satisfy the 
creditors of the company, and when the necessity arose 
and the amount required was ascertained, then to make 
such additional payment on the stock as the satisfac- 
tion of the claims of creditors required. 

When the company was adjudicated a bankrupt, the 
assignees were bound by this contract, thus equitably 
construed. Their duty was to collect a sufficient sum 
upon the unpaid stock which, with the other assets of 
the company, would be sufficient to satisfy the com- 
pany’s creditors. They were authorized to collect no 
more. If it should turn out that the other assets were 
suflicient, no action would lie against the stockholder 
for the balance due on his stock. For if in a bank- 
ruptcy proceeding any surplus remained after payment 
of debts, it would go to the company, and not to the 
stockholders. And we have seen the company in this 
case would have no right to any surplus. 

The question for solution is therefore when, under 
the facts of this case, did the cause of action accrue 
against the defendant in error? Certainly not until it 
became his duty to pay according to the terms of his 
contract or according to law. 

It is well settled that when stock is subscribed to be 
paid upon call of the company, and the company re- 
fuses or neglects to make the call, a court of equity 
may itself make the call, if the interests of the credi- 
tors require it. The court willdo what it is the duty 
of the company to do. Curry v. Woodwurd, 53 Ala. 
371; Robinson v. Bank of Darien, 18 Ga. 65; Ward v. 
Griswoldville Man. Co., 16 Conn. 601. But under such 
circumstances, before there is any obligation upon the 
stockholder to pay without an assessment and call 
by the company, there must be some order of a court 
of competent jurisdiction, or at the very least. some 
authorized demand upon him for payment. And it is 
clear the statute of limitations does not begin to run 
in his favor until such order or demand. WanHook v. 
Whitlock, 3 Paige (Ch.) 409; Salesbury v. Black’s Adm’r.s 
6 Har. & J. (Md.) 293; Sinkler v. Indiana, ete., Turn- 
pike Co., 3 Penn. 149; Walter v. Walter, 1 Whart. 
(Penn.) 292; Quigg v. Killeridge, 18 N. H. 187; Nimmo 
v. Walker, 14 La. Ann. 581. 
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In this case there was no obligation resting on the 
stockholder to pay at all until some authorized demand 
in behalf of creditors was made for payment. The 
defendant in error owed the creditors nothing, and he 
owed the company nothing save such unpaid portion 
of his stock as might be necessary to satisfy the claims 
of the creditors. Upon the bankruptcy of the com- 
pany his obligation was to pay to the assignees, upon 
demand, such amount upon his unpaid stock as would 
be sufficient, with the other assets of the company, to 
pay its debts. He was under no obligation to pay any 
more, and he was under no obligation to pay any thing 
until the amount necessary for him to pay was at least 
approximateiy ascertained. Until then his obligation 
to pay did not become complete. 

But not only was it necessary that the amount re- 
quired to satisfy creditors should be ascertained, but 
that the agreement between the company and the 
stockholder, to the effect that the latter should not be 
required to make any further payments on his stock, 
should be set aside as in fraud of creditors. No action 
at law would lie to recover the unpaid balance due on 
the stock until this was done. The proceeding for an 
assessment in the bankruptcy court was in effect a pro- 
ceeding to accomplish two purposes, first, to set aside 
the contract between the company and the stockholder; 
and, second, to fix the amount which the stockholder 
should be required to pay. Until these things were 
done the cause of action against the stockholder did 
not accrue, although his primary obligation was as- 
sumed at the time when he subscribed the stock. 

It appears from the petition of the assignees, plaint- 
iffs in error, for an assessment upon the stock of the 
bankrupt company, that they had used due diligence 
to ascertain what additional payments on the stock 
would be required to pay off the claims of creditors; 
that at as early a time as possible they applied to the 
court for an order directing that the stockholders 
should pay a part of the amount due on their shares of 
stock and assessing the stock therefore; that the order 
was made accordingly, and within five months there- 
after this action at law was begun to enforce its pay- 
ment. 

If therefore the right to bring this suit did not ac- 
crue to the assignees until the assessment was made 
upon the stock by the court and the stockholders re- 
quired to pay it, the action was brought long before the 
limitation of the statute could bar it. 

All the delay which has occurred has been caused by 
the proceedings of the assignees, taken for the benefit 
of the stockholders, in order that they might not be 
subjected to unnecessary and onerous exactions. The 
lapse of time between the filing of the petition for the 
assessment and the decree of the bankruptcy court 
thereon is chargeable to continuances made by order of 
the court and to the opposition of the stockholder re- 
ferred to. It does not lie in the mouth of defendant 
in error to say, that while the steps necessary to fix his 
liability and limit its amonnt were being taken, the 
bar of the statute has intervened and cut off his lia- 
bility altogether. 

The cases cited by the defendant in error to sustain 
his contention, that the cause of action accrued to the 
assignees in bankruptcy at the time of their appoint- 
ment, are clearly distinguishable from this. In Terry 
v. Tubman, 92 U. 3. 156, the suit was by a billholder of 
an insolvent bank against a stockholder to enforce the 
individual liability of the latter to pay the bills of the 
bank held by the former. The court decided that the 
case was not so much like that of the guarantee of the 
collection of a debt, where a previous proceeding 
against the principal is implied, as it was like a guar- 
antee of payment where resort may be had at once to 
the guarantor, without a previous proceeding against 
the principal. The conclusion of the court therefore 


was that the cause of action jin favor of the billholder 
arose against the stockholder when the bank ceased to 
redeem its notes and became notoriously and continu. 
ously insolvent. It is clear that this authority hag no 
application tothe question in hand. 

The case of Terry v. Anderson, 95 U. S. 628, also 
relied on by defendant in error, was asuit in equity to 
enforce the individual liability of the stockholders of a 
bank, and to collect unpaid subscriptions to its capital 
stock. There was no agreement on the part of the 
bank not to collect the balance due on the stock. The 
bank itself could have enforced payment, without re- 
gard to the necessity for its collection, to satisfy the 
debts of the bank. And so the court held that the 
statute of limitations began to run against the bank 
and its creditors, in favor of the stockholder, when the 
bank stopped payment. 

In the cases of Buker vy. Atlas Bank, 9 Met. 182, and 
Commonwealth v. Cochituate Bank, 3 Allen, 42, also re- 
lied on by defendant in error, it appeared that upon 
suspension of payment by the banks there was a present 
and unconditional liability of their stockholders, which 
the court held was barred by the limitation of six 
years. Inthe case of Baker v. Atlas Bank, the court 
said “*the demand sought to be enforced in this suit 
was a debt alleged to be due to the bank. Whenever, 
therefore, the bank became insolvent by the loss of its 
capital stock an action accrued to the bank, according 
to the construction of the 30th section (Rey. Stats., 
ch. 36), which is contended for by plaintiff's counsel, to 
recover the sum from the stockholders respectively, 
equal to each one’s share of stock. The statute there- 
fore began to run in strictness immediately on the loss 
of the capital stock, and certainly when the bank 
stopped payment, and after the lapse of six years from 
that time the debt was barred.”’ 

But in the present case, as we have seen, as between 
the company and its stoekholders there was no obliga- 
tion on the part of the latter to pay the residue of their 
stock, unless it became necessary to satisfy creditors. 
We think therefore we are safe in saying that the 
statute did not begin to run in favor of the stock- 
holders until at the very least the necessity for the 
payment had been ascertained, and an authorized de- 
mand of payment made. 

It is said by defendant in error that to hold that the 
suit to recover the sums due on the stock held by him 
is not barred, would defeat the policy of the Bankrupt 
Act, which is a speedy settlement of the bankrupt’s 
estate and the equitable distribution of his assets 
among the creditors. 

Unquestionably a prompt administration of the 
bankrupt’s assets was one of the ends which the bank- 
rupt act had in view; but this policy must be held to 
be subordinate to a just regard for the rights of both 
the creditors and debtors of the bankrupt estate. The 
debtor cannot be forced to pay before his contract re- 
quires it, merely because the assignee may be in haste 
to close up the estate. If his obligation were evi- 
denced by a promissory note due at a future day, he 
could not be compelled to pay it before maturity in 
order that the bankrupt estate might be speedily set- 
tled. So if some act must be done by the assignee, 
such as a demand of payment before his liability is 
fixed, he cannot be compelled to pay until the pre- 
requisites have been performed. In short, until an 
unconditional liability to pay something is fastened on 
the debtor no action can be maintained against him, 
and the statute of limitations does not begin to run in 
his favor. The suggestion that the assignee may post- 
poue indefinitely the necessary steps to fix the liability 
of the debtor and thus defeat the policy of the iaw, 
does not answer the proposition that the debtor cannot 
be sued until a cause of action has accrued against 





him. It is presumed that the assignee will do his duty, 
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If he fails to do it he is subject to the order of the 
pankruptcy court, which, at the instance of those 
interested, can compel him to act. 

Our opinion is therefore that this action at law, 
prosecuted by the plaintiffs in error, assignees in bank- 
ruptey of the Fort Scott Coal and Mining Company, 
against the defendant in error, to recover from him the 
balance due on his unpaid valid stock in said company, 
was pot barred by the limitation of two years pre- 
scribed by the Bankrupt Act. 

For the error in holding that the action was barred, 
the judgment of the Circuit Court must be reversed 
and the cause remanded with directions to award a 
new trial. 

Field and Gray, JJ., dissented. 





NEW YORK COURT OF APPEALS ABSTRACT. 
INSURANCE— LIFE POLICY — RECEIVER — POWER OF 
COURT TO ORDER POLICIES REVALUED AFTER ADJUsT- 
ment. — A receiver of an insurance company was ap- 
pointed October 25, 1876, and the values of all policies 
then running were required to be estimated as of that 
date. An order was obtained by the receiver from the 
Supreme Court, requiring creditors to present their 
claims within six months from the date of the final 
publication of the notice of the order, and also appoint- 
ing a referee to take proofs of claims. The notice was 
published and the time limited for the presentation of 
claims expired June 16,1879. Before that date certain 
persons holding running policies presented their poli- 
cies for valuation, and their claims were established 
and allowed under rules applied to such cases. Subse- 
quent to that date the persons insured by such policies 
died, and application was made to the Supreme Court 
to have such policies revalued so that the claimants 
under them could have the enhanced value which they 
would be able to establish in consequence of the deaths, 
The court denied the motion “not as a matter of dis- 
cretion resting with the court but upon the ground of 
alack of power in the court to admit any claims of 
death losses where the death occurred after the 16th of 
June, 1879. Held, error. The Supreme Court had the 
power to order a revaluation of the policies, The court 
may absolutely require that all claims shall be presented 
within a time limited in the notice or be barred. The 
only limit to the discretion of the court is the statu- 
tory limit that the notice must be one of at least six 
months; all else is within the discretion of the court. 
It may permit a claim to be presented after the time 
limited or order arehearing in reference toaclaim that 
has been allowed or disallowed. It has jurisdiction of 
the entire subject and may control all the proceedings 
until all the claims have been established and the fund 
finally distributed. People v. Security Life Ins. Co., 79 
N. Y. 267. See also, Att’y-Gen’l v. Guardian Life Ins. 
(o., 82 id. 336. Thecase of People v. Security Life Ins. 
Co., 78 id. 114, is not in conflict with this. Orders re- 
versed. Matter of Atlorney-General v. Continental Life 
Ins. Co. Opinion by Earl, J. 
(Decided Feb. 10, 1882.] 


LIMITATION OF ACTION — CHANGE OF STATUTE AFTER 
CAUSE OF ACTION ACCRUED —STATUTORY CONSTRUC- 
TION— OLD Cops, § 75, ETC. —In an action against 
the city of New York for personal injuries to plaintiff 
caused by a defective sidewalk which the defendant 
had neglected to repair, it appeared that the injury oc- 
curred in 1873. At that time the limitation forsuchan 
action as fixed by the Old Code was six years. By the 
charter of New York ademand must be made upon 
the comptroller of the city requiring him to adjust the 
claim against the city thirty days before commencing 
anaction thereon. On the 26th of May, 1876, the Old 
Code was amended so as to limit an action for an in- 





jury to the person to one year after its accruing. This 
amendment was to take effect July 1, 1876. Plaintiff 
commenced this action in March, 1877. Held, that irre- 
spective of the question of the power of the Legislature 
to enact statutes of limitation that operate retrospec- 
tively, the statute of six years and not that of one ap- 
plied to plaintiffs right of action. The provisions of 
section 75 of the Old Code that * this title shall not ex- 
tend ”’ *‘to cases where the right of action has already 
accrued, but the statutes now in force shall be applica- 
ble to such cases’ were not limited to the date of the 
adoption of that Code but operated prosectively. The 
words ‘‘already ”’ and *‘now’”’ in that section are to be 
taken distributively and apply not merely to the date 
of the original enactment but toany subsequent amend- 
ment as of the date of such amendment. Causes of 
action ‘‘already accrued ” are intended and saved, and 
the **statutes now in foree’’ applied as well at the date 
of a change effected by an amendment as at the date of 
the change accomplished by the original law. In Ely 
v. Holton, 15 N. Y. 595, in construing another section 
of the Old Code, this court gave such distributive char- 
acter to the useof the word * thereafter,’’ holding it to 
apply at the datc of the enactment, and also at the date 
ofanamendment. See also Matter of Peugnet, 67 N. 
Y. 444. A harsh and unreasonable inference of legisla- 
tive intention is not to be drawn when the language of 
the act fairly and naturally admits of one not only 
more just and wise, but in better harmony with an 
intention already expressed, and a general system 
intended to be consistent and uniform. Plaintiff's ac- 
tion was not barred by the amendment of 1876. Judg- 
ment reversed. (uillotel vy. Mayor of New York. 
Opinion by Finch, J. 

{Decided Jan. 7, 1882.] 


OFFICER — SALARY PAID TO ONE DE FACTO NOT RE- 
COVERABLE BY ONE DE JURE— NEW York ciry— 
FIRE COMMISSIONERS NOT AGENTS OF.—Payment to a 
de facto officer while he is holding the office and dis- 
charging its duties is a defense to an action brought by 
the de jure officer to recover the same salary. Plaintiff, 
who held the oflice of inspector of combustibles in the 
city of New York at a salary $2,500 per year, was re- 
moved by the fire commissioners, who had the power 
of removal, without the notice he was entitled to by 
law, and one 8. appointed in his place. The Supreme 
Court afterward held the removal of plaintiff illegal 
and reinstated him in the office. Between the removal 
and reinstatement of plaintiff, S. performed the duties 
and received tho salary of the offlce. In an action by 
plaintiff against the city to recover the amount of 
salary paid to 8., held, that S. was an oflicer de facto 
during the time mentioned (People v. White, 24 
Wend. 540; People v. Cook, 14 Barb. 259, and 8 N. Y. 
67; Lambert v. People, 76 N. Y. 220), and that plaintiff 
was not entitled to recover. Dolan v. Mayor of New 
York, 68 N. Y. 278; McVeaney v. Mayor of New York, 
80 id. 185. Held, further, that a recovery could not be 
had on the ground of a wrongful dismissal from office 
fordamages. Thecity did not dismiss him and the 
fire commissioners were public officers and not agents 
of the city. Maxmilian v. Mayor of New York, 62 N.- 
Y. 160; Tone v. Mayor of New York, 70 id. 157; Ham 
v. Mayor of New York, 70 id. 459; Smith v. City of 
Rochester, 76 id. 515. The city was no more liable for 
their wrong in dismissing plaintiff than it would have 
been if they had committed an assault and battery 
upon him. Order aflirmed. Terhune v. City of New 
York. Opinion by Karl, J. 

[Decided Feb. 28, 1882.] 

PROBATE LAW — TRUST CREATED BY WILL — COMMIS- 
SIONS OF TRUSTEE— EXECUTOR ACTING AS TRUSTEE 
— PRACTICE — PETITION UNDER CODE CiviL PRocED- 
URE, § 2717. erc.—Testator in his will gave to his execu- 
tors in trust $275,000, which they were directed to in- 
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vest, and pay the interest at seven per cent of each 
$15,000 to a separate legatee named, for five years from 
testator’s decease, at the end of which time they were 
to pay the principal sums to the legatees. Defendant 
was one of the executors named and healone qualified. 
He separated from the estate sufficient assets to pay 
the legacies referred to, transferred the same to a sep- 
arate account kept by him as trustee and not as execu- 
tor, and also kept the fund separate from the rest of 
the estate. He paid the interest directed for five years 
at the end of which time he paid the principal of each 
legacy, first deducting therefrom one percent of the 
principal and interest, being one-half of one per cent 
for receiving and one-half of one per cent for paying 
out such principal and interest. The retention of these 
sums was objected to by the legatees, but defendant, 
under advice of counsel, refused to pay any part of 
the principal until his right to the commission claimed 
should be determined. The legatees thereupon with- 
drew their objection to such retention, were paid the 
legacies less the sums named and severally executed re- 
ceipts as in full for the legacies to which they were en- 
titled. Thereafter the proceeding in this case was 
instituted under Code Civ. Pro., §§ 2717, 2718, to recover 
the amount retained by defendant. The petition de- 
manded judgment for that amount with interest and 
costs. In his answer to the petition defendant set up 
the matters above stated, and also denied the validity 
or legality of petitioners’ claim. This answer was duly 
verified and filed. Held, that the answer showed that 
it was at least doubtful whether the petitioners’ claim 
was valid and legal, aud that the petition should have 
been dismissed under § 2718, supra. While it may be 
conceded that so long as the character of executor and 
trustee on co-existent commissions may be retained 
as executor only, it is otherwise when there has been a 
separation of duties performed in the two capacities. 
Drake vy. Price, 5 N. Y. 430; Hall v. Hall, 78 id. 536; 
Cram v. Cram, 2 Redf. 244; In re Pike, id. 255; Ward 
v. Ford, 4 id. 34; In re Carman, 3 id. 46. In such a 
case a separate compensation may be allowed for ser- 
vices as trustee to be paid out of the trust fund. No 
doubt a separation by order or decree of the court or 
surrogate would be most satisfactory evidence of the 
real relation of the party to the fund. But the statute 
recognizes the existence of the office of executor and 
testamentary trustee in the same person, and provides 
for the compensation of each under certain circum- 
stances. Code Civ. Pro., §$ 2514, 2819, 2736, 2811. Their 
duties are separable and that separation may be deter- 
mined without the interposition of a judicial proceed- 
ing. In this case there were receipts from each legatee 
acknowledging payment of interest on “legacy left on 
trust,’”’ and the sum of the legacy and “trustees,” 
commissions, etc. Held, apparently sufficient to con- 
stitute a valid declaration of trust. Martin v. Funk, 
75 N. Y. 134. See also, Scholby v. Mumford, 60 N. Y. 
498. Judgment reversed. Hurlbut v. Durant. Opinion 
by Danforth, J. 

[Decided Feb. 28, 1882.] 


—_————_.—_—_———— 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

ATTORNEY — CONTRACT WITH CLIENT WHEN VOIDA- 
BLE. — A contract of purchase and sale between an 
attorney and client is voidable at the election of the 
latter, where the attorney, while negotiating for the 
purchase of the property, is acting for the client in a 
litigation of which it is the subject-matter, and is called 
upon to advise the client, as an attorney, as to how far 
such litigation is likely to affect his title to the prop- 
erty, or the value of his interest in it. U.S. Circ. Ct., 





*Appearing in 9 Federal Reporter. 








Colorado, Dec. 5, 1881. Rogers v. I. E. Lee Mining Co, 
Opinion by McCrary, C. J. 


ATTORNEY—LIEN OF, ON CLIENT’S PAPERS—ENFORCE- 
MENT OF LIEN. — Prima facie an attorney has a lien for 
compensation on the papers in his hands where he hag 
rendered some services. The question whether there 
was such a contract between an attorney and his client 
that the former, having given up his employment, hag 
no claim to be compensated, must be determined ina 
suit brought by the attorney to recover the compensa- 
tion, the lien remaining in statu quo meanwhile. If 
suit be not brought within a limited time and dili- 
gently prosecuted, the court will order the papers to 
be givenup. Except by consent such a question can- 
not be determined by the court in a summary way. In 
re Paschal, 10 Wall. 483. U. 8. Cire. Ct., 8. D., New 
York, Nov. 2, 1881. Leszynsky v. Merritt. Opinion by 
Blatchford, C. J. 


CARRIER — LIEN OF, FOR FREIGHT MONEY — CONVER- 
SION BY. —(1) When goods are sent, not according to 
the contract with the owner, but by some other route, 
there is no lien for freight money; and if the goods are 
withheld under a claim of lien, an action of trover will 
lie for their value. Fitch v. Newberry, 1 Doug. (Mich.) 
1; Robinson v. Baker, 5 Cush. 137; Stevens v. Boston 
& Worcester R. R., 8 Gray, 262. This is because the 
owner cannot be divested of bis property without his 
consent, and to allow a lien on the goods in a matter to 
which he has not assented, would divest him of his 
property to the extent of the lien. See also, Adams 
v. Clarke, 9 Cush, 215. (2) Where household goods, more 
or less used, were transported by railroad to a distant 
place and there converted, held, that the owner wasa 
competent witness to the point of their value, as such 
goods have no established market price, and the rule 
that the market value at the place of conversion is the 
true measure of damages is therefore inapplicable. 
Stickney v. Allen, 10 Gray, 352; Starkey v. Kelley, 50N, 
Y. 676. U.S. Cire, Ct., Colorado, Jan. 11, 1882. Marsh 
v. Union Pacific Railway Co. Opinion by Hallett, D. J. 


JURISDICTION — OF FEDERAL COURT IN PROBATE 
MATTER. — The fact that the property is being admin- 
istered upon in proceedings taken in a State court, and 
that the plaintiff might apply to that court for relief, 
is no bar to the institution of proceedings in the Cir- 
cuit Court of the United States. Suydam v. Broaduax, 
14 Pet. 67; Erwin v. Lowry, 7 How. 172; Shelby v. 
Bacon, 10 id. 56. In Mallett v. Dexter, 1 Curt. 178, 
sometimes relied upon to avoid the jurisdiction of the 
Circuit Court, jurisdiction was entertained in favor of 
a non-resident to reopen accounts of administrators, 
settled in the Probate Court of Rhode Island, on the 
ground of fraud, although it was refused as to accounts 
then actually in process of settlement in the State 
court. Union Bank v. Jolly, 18 How. 503; Hyde v. 
Stone, 20 id. 170; Payne v. Hook, 7 Wall. 425. U.S. 
Cire. Ct., Vermont, October, 1881. Griswold v. Central 
Vermont Railroad Co. Opinion by Wheeler, D. J. 


PARTNERSHIP — OWNER OF REAL ESTATE RY.— Real 
estate owned and held by copartners as partnership 
property, and brought into the firm stock, is not cov- 
verted absolutely and for all purposes. It is to be 
treated as personalty, in so far as may be necessary to 
secure the payment of the firm debts and advances 
made by the partners, respectively, but for every other 
purpose it remains real estate. A judgment againsta 
partnership for a partnership debt, entered by confes- 
sion of all the partners, is a lien upon the partnership 
real estate. It was held in Foster’s Appeal, 74 Penn. 
St. 391, that after payment of the firm debts and the 
advances made by the surviving partner, the remain- 
ing share of a deceased partner in partnership real es- 
tate passed, not to his personal representatives, but to 
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the widow and heirs. Conversion of partnership real es- 
tate is allowed to secure, in the interest of the partners 
themselves, the payment of the firm debts and advances 
made by the partners respectively. From a very early 
period it has been the settled law of Pennsylvania that 
q judgment is a lien on every kind of right—on every 
sort of beneficial interest —in real estate, vested in the 
debtor at the time of the judgment. Caskhuff v. An- 
derson, 3 Binn. 9; Troubat & H., §$ 58, 778; Price, 
Liens, 277. The general creditors of a firm are pre- 
ferred in the distribution of firm assets wholly by vir- 
tue of the equities of the partners, and not on account 
of any equities of their own. They themselves have 
nolien upon the partnership property. The validity 
of a mortgage given by partners upon partnership real 
estate was distinctly recognized in Lancaster Bank v. 
Myley, 13 Penn. St. 544. But if the partners may in- 
cumber their real estate by mortgage, why may they 
not do so by judgment? While, perhaps, the precise 
question has not been judicially determined, yet in 
more than one case the validity of such judgment liens, 
it would seem, has been assumed. Overholt’s Appeal, 


2 Penn. St. 222; Erwin’s Appeal, 39 id. 535. U. 8. 
Dist. Ct., W. D., Pennsylvania, Dec. 21, 1881. In re 


Codding. Opinion by Acheson, D. J. 
eae eae 
NEW HUAMPSHIRE SUPREME COURT AB- 


STRACT.* 

ContTRACT — CONSIDERATION — DISCONTINUANCE OF 
suir.—A promise to pay a sum certain, upon the 
discontinuance of a pending suit, by the promisee, is 
prima facie founded on a good consideration. Sucha 
consideration is not shown to be insufficient by proof 
that the defendant ought to have prevailed in the suit 
that was abandoned. Ex parte Lucy, 4DeG., Mac. & 
G. 356; Stewart v. Ahrenfeldt, 4 Den. 189; Seaman v. 
Seaman, 12 Wend. 381; Russell v. Cook, 3 Hill. 504; 
Crans v. Hunter, 28 N. Y. 389; Peirce v. New Orleans 
Building Co., 9 La. 397; S. C., 29 Am. Dec. 448; Burn- 
ham vy. Dunn, 35 N. IL. 556, 560; Pitkin v. Noyes, 48 id. 
24, 304. Flannagan v. Kileome. Opinion by Stanley, J. 


HiagHwWaAy — LIABILITY FOR INJURY FROM DEFECT.— 
A traveller may have an action for injuries received 
from a defective highway, although thrown by the de- 
fect upon a nuisance therein maintained by him; but 
he cannot recover for the enhancement of the dam- 
ages occasioned by the nuisance. Lavary v. Manchester. 
Opinion by Bingham, J. 


OFFICER — ACTS OF OFFICER DE FACTo.— In an action 
to recover 2 penalty in the name of a town for violat- 
ing the regulations of its health officers, it is sufficient 
to show them to have been officers de facto. Tucker 
y. Aiken, 7 N. Hl. 115, 151; Blake v. Sturtevant, 
12 id. 573; Carr vy. Dodge, 40 id. 403, 409; Prescott v. 
Hayes, 42 id. 56, 58; State v. Carroll, 38 Conn. 449; 
Brown v. O'Connell, 36 id. 452. Bedford v: Riee. 
Opinion by Allen, J. 

PARTNERSHIP — ESTOPPEL — CREDITOR OF PART- 
NER.— Although a person, by allowing his property to 
be treated and held out by a partnership as the prop- 
erty of the partnership, may be estopped to deny that 
itis partnership property against the creditors of such 
partnership, a private creditor of such person, holding 
& mortgage upon such property given subsequent to 
such use by the partnership, is not estopped to show the 
true ownership of the property against a partnership 
creditor claiming under an attachment subsequent to 
the mortgage. Taylor v. Wilson. Opinion by Clark, J. 

PROBATE LAW—WHEN ESTATE NOT LIABLE FOR 
ATTORNEY'S SERVICES.— An estate in the hands of an 
executor is not liable, in an action at law, for the serv- 


* To appear in 58 New Hampshire Reports. 











ices of an attorney employed by the executor in the 
defense of suits brought against the executor in his 
official capacity. Wait v. Holt. Opinion by Doe, C. J. 

TITLE — TO PERSONAL PROPERTY — FRAUD.— If per- 
sonal property in the possession of a third person is 
sold in his presence, it is a sufficient explanation of the 
want of achange of possession to protect it from the 
creditors of the vendor, unless there is fraud in fact. 
Kendall v. Fitts, 22 N. H. 1; Morse v. Powers, 17 id. 286, 
294; Pierce v. Chipman, 8 Vt. 334; Merritt v. Miller, 
13 id. 416, 419; Linton v. Butz, 7 Penn. St. 89; Nichols 
v. Patten, 18 Me. 331. Stowe v. Taft. Opinion by 
Bingham, J. 





—~-—___—— 


RECENT ENGLISH DECISIONS. 

BANKRUPTCY —SALE OF GOOD-WILL BY TRUSTEE 
DOES NOT PRECLUDE BANKRUPT FROM DOING SAME 
BUSINEsS. — The right of a purchaser of a business, to- 
gether with the good-will, from the trustee in bank- 
ruptcy, does not extend to restrain the bankrupt from 
bona fide commencing a fresh business and from seek- 
ing assistance in it from his old friends and customers. 
See Labouchere v. Dawson, 25 L. T. Rep. (N. 8S.) 894; 
Genesi v. Cooper, 42 id. 751; Leggett v. Barrett, 43 id. 
641; Cantwell v. Lye, 17 Ves. 335; Cook v.Coolingridge, 
referred to in Collyer on Partnership, 215; Johnson 
v. Helleley, 11 L. T. Rep. (N. 8.) 295; Hudson v. Os- 
borne, 21 id. 386; Hookham v. Pottage, L. R., 8 Ch. 
App. 91. Ct. of Appeal, Dec. 21, 1881. Walker v. 
Mottram. Opinion by Baggallay, Lush and Lindley, 
L.JJ., 45 L. T. Rep. (N. 8S.) 659. 

LIMITATION OF ACTION — AS BETWEEN TRUSTEE AND 
CESTUI QUE TRUST. — It is the recognized doctrine that 
as between a trustee and his cestui que trust no time 
will operate as a bar to the equitable claim of the latter 
in respect of a breach of an express trust. A cestui 
que trust, who knowing that his trustee has committed 
a breach of trust, obtains from him a part only of that 
to which he is entitled,does not waive his right to such 
further relief as he may be able to obtain, unless there 
is something in the surrounding circumstances from 
which an intention to do so can be clearly inferred. 
Ct. of Appeal, Jan. 16, 1882. Re Cross-Harston v. 
Tenison. Opinion by Baggallay, L. J., 45 L. T. Rep. 
(N. 8.) 777. 

MARITIME LAW — ABANDONMENT OF VESSEL IS OF 
FREIGHT. — Where a vessel is abandoned and becomes 
a derelict the owners of cargo on board are entitled to 
treat the contract of affreightment as abandoned, and 
are entitled to have the cargo delivered to them at any 
port into which it may be brought by salvors,on giving 
bail to cover an award of salvage, before the ship-owner 
has recovered possession, without payment of any 
freight to the ship-owner. Qucere‘as to rights of prop- 
erty in derelict pending adjudication. Ct. of Appeal, 
Dec. 1, 1881. The City. Opinions by Brett and Lind- 
ley, L.JJ., 45 L. T. Rep. (N. 8S.) 663. 


NUISANCE — STATUTORY CONSTRUCTION — KEEPING 
SWINE IN DWELLING.— By the forty-seventh section of 
the Public Heaith Act of 1875: ‘ Any person who in 
any urban district (1) keeps any swine or pig-stye in any 
dwelling-house or so as to be a nuisance to any person, 
or, ete., shall for every such offense be liable to a pen- 
alty not exceeding forty shillings, and to a further 
penalty not exceeding five shillings for every day dur- 
ing which the offense is continued, etc.’’ Held, that it 
was sufficient to create an offense within the meaning 
of the section if the keeping of any swine caused a 
nuisance in the ordinary sense of the word, and it was 
not necessary to prove that it was also injurious to 
health. Q. B. Div., Dec. 19,1881. Banbury Urban Sani- 
tary Authority v. Page. Opinion by the Court, 45 L. T, 
Rep. (N. 8S.) 759. 
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SLANDER OF TITLE— ALLEGING INFRINGEMENT OF 
TRADE-MARK.— To obtain an interlocutory injunction 
restraining defendant from issuing circulars, etc., stat- 
ing the wrongful user by the plaintiff, upon his manu- 
factured articles, of labels claimed by the defendant, 
and from threatening the plaintiff's customers with 
legal proceedings for selling his articles bearing the 
labels in question, the plaintiff must satisfy the court 
that the statements in the circulars, etc., complained 
of are in fact untrue. The fact that the defendant, 
having commenced actions against the plaintiff and his 
customers for injunctions restraining the wrongful 
user of the labels in question, had not thought fit to 
move for interlocutory injunctions, held to be no 
ground by itself for granting the plaintiff the injunc- 
tion sought for. Ch. Div., Nov. 18, 1881. Anderson v. 
Liebig’s Extract ef Meat Co. Opinion by Chitty, J., 
45 L. T. Rep. (N. S.) 757. 


SLANDER OF TITLE-— ALLEGING INFRINGEMENT OF 
PATENT. —- Where a plaintiff brings an action to restrain 
a defendant from issuing notices to plaintiffs custom- 
ers that plaintiff in selling goods is infringing defend- 
ant’s patent rights, it is for the plaintiff to prove that 
defendant's statements are false; and if no mala fides 
is proved and no damages could be obtained the court 
will not grant the injunction. If ina judicial proceeding 
the statements are proved to be false in fact, an injunc- 
tion would be granted against continuing them,as that 
would be acting mala fide. Decision of Jessel, M. R., 
in Halsey v. Brotherhood, 43 L. T. Rep. (N. 8.) 366; 
L. R., 15 Ch. Div. 514, commented upon and explained. 
Cases referred to,Rollins v. Hinks, 26 L. T. Rep. (N. S.) 
56; Wren v. Wield, 20 id. 100; Dicks v. Brooks, 42 id. 
71. Ch. Div., Jan. 20, 1882. Burnett v. Tak. Opinion 
by Kay, J., 45 L. T. Rep. (N. S.) 743. 





SPECIFIC PERFORMANCE—ERROK FROM DEFENDANT'S 
NEGLIGENCE NOT GROUND FOR REFUSING. — Vendors; 
in September, issued particulars of sale headed * Par- 
ticulars and conditions of sale. First edition.’’ The 
document contained no conditions and stated the 
property would be sold on 18th October. Lot 8 was 
therein described as a corner public-house and cottages, 
without mention of any mortgage. Shortly before the 
time fixed for the sale the vendors found that a mort- 
gage for 8001. upon lot 8 could not be paid off for some 
years,and thereupon issued a second edition of particu- 
lars, which postponed the sale till the 16th November 
and stated that lot 8 would be sold subject to the mort- 
gage for 8001. The sale took place on the 16th Novem- 
ber; the defendant who had the day before received a 
copy of the first edition of the particulars from friends 
of his own, attended with that copy in his hand and 
bought lot 8. The contract was signed upon a copy of 
the second edition from which the auctioneer read the 
particulars of lot 8. It was also proved that he stated 
in answer to special questions,in the defendant's hear- 
ing, that lot 8 would be sold subject to the mortgage, 
The defendant refused to complete his contract on the 
ground that he had supposed the lot to be free from 
incumbrances. JTleld, that if he had madeany mistake 
it was owing to his own gross negligence, and the ven- 
dor was entitled to specific performance. Both edi- 
tions of the particulars stated the rents of lot 8 atasum 
not then actually received, but which would, as notice 
had been given to the tenants, be payable, upon the 
completion of repairs then contracted to be finished, 
before the day fixed for completion. The particulars 
described the public-house as let to a responsible ten- 
ant for a term of which seventeen years were unex- 
pired. It appeared that only fifteen years of the term 
were unexpired,and it was determinable in 1881 or 1888 
at the option of the tenant. Jileld, that neither of 
these statements was such misrepresentation as to en- 
title the ptrchaser to resist specific performance of his 
contract. See Dimmock vy. Hallett, L. R., 2 Ch. 21; 


Whittemore v. Whittemore, L. R., 8 Eq. 603; Denny 
v. Hancock, 23 L. T. Rep. (N. 8.) 606; Tamplin y, 
James, 43 id. 520. Ch. Div., Dec. 3, 1881. Goddardy, 
Jeffreys. Opinion by Kay, J., 45 L. T. R. (N. 8.) 674, 


omen + — 


CORRESPONDENCE. 


A COUNTERBLAST AGAINST CODIFICATION, 


Editor of the Albuny Law Journal: 

[ feel constrained to differ essentially with you as to 
the conclusiveness of Mr, John Frankenheimer’s paper, 
“A Practical Test of the Proposed Civil Code.” He 
does not show how the “* changes effected by the Code 
would, if adopted, have prevented or simplified litiga. 
tion,” not even the litigations referred to by him in 
the ‘‘ topics’ selected, as he says, ‘tat random.” A dis. 
interested observer has frequent occasion to wonder at 
the simplicity of principles judicially enunciated, and 
may express surprise at the ‘‘ woeful ignorance of the 
law on the part of the members of the legal profession.” 
But his surprise is unwarranted. Elementary princi- 
ples are at the fingers’ ends of every well-read lawyer, 
nor can the members of his profession be accused of a 
“belief on their part in the unlimited ‘ flexibility’ of 
the decisions’’ in the sense intimated. The truth is 
that there is rarely a dispute as to the law. The diffi- 
culty arises when a state of facts is presented, whether 
a certain principle applies or not, and the principle ap- 
plicable is iterated and reiterated, new difficulties be. 
ing encountered upon each new application. Slight 
changes in the facts often introduce a different rule of 
law. Hence to speak of the term ‘ distinguish,” flip- 
plantly, is to cast a slur upon the labors of jurists for 
ages. But let me not forget the topics ‘at random.” 

“T.” It is a curious incident that Mr. Franken- 
heimer omitted to mention that almost all of the au- 
thorities cited by him under this division construe 
statutes supplanting the common law. Yule v. Dederer, 
18 N. Y. 265; 22 id. 450; 68 id. 329, instead of being al- 
ways ‘‘cited asa striking illustration of the glorious 
uncertainties of our ‘ flexible’ common law,’’ may be 
cited as a case of legislative enactment; consequent 
litigation, owing to the enactment’s uncertainty, and 
the final “‘referring the question to the legislative 
power to determine definitely what rule shall finally 
prevail.”” Manhattan Brass & M. Co. v. Thompson, 58 
N. Y.80, virtually decides the same thing, and Cush- 
man v. Henry by no means conflicts with these deci- 
sions, but passes upon later statutes affecting its own 
case. Van Order v. Van Order was brought by the wife, 
and was against public policy. Otherwise the cases 
cited by him under ‘‘1”’ are the outcome of the stat- 
utes, and seem very reasonable and just. Gould v. 
Gould is virtually overruled by Adams v. Curtis, 4 
Lans. 164, and Minier v. Minier, id. 421. In _ the 
latter case it is said, ‘‘a married woman cannot main- 
tain an action against her hnsband for slander (42 Barb. 
642), nor for assault and battery (44 id. 366). There 
are reasons against construing the statute as authoriz- 
ing such actions between husband and wife which do 
not exist in respect to actions relating to property.” 

“TT.”’ Cursorily passing through this division one is 
struck by the contrasting certainty of the law laid 
down in the decisions quoted. The court knows the 
principles, finding difficulty only in their application. 
[ shall state however that in Richardson v. Hughitt, 
the loan “did not constitute a portion of the capital 
of the firm, and was not to go into its general business ’ 
(p. 58 of the report). What is meant by “ the Appel- 
late Court no doubt found great pleasure,”’ etc., in de 
ciding Burnett v. Snyder, 76 N. Y. 344, it is hard from 
a mere reading of that case to conceive. I find pleas 
ure in concurring in its reasoning. 





In Mitchell vy. Read the court declares partners to be 
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trustees for each others jas an elementary principle. 
The counsel in that case, I presume, would not have 
questioned this elementary principle. Had the same 
principle in addition been the law by virtue of the 
Civil Code enactment, would the litigation of the ques- 
tion whether that case fell within it have been pre- 
yented? That is the question. 

I doubt not, should you deem this worthy of inser- 
tion in your columns, that as Mr. Frankeuheimer reads 
it he will acknowledge there is more to be feared from 
statutory construction than common law flexibility, as 
appears by division ‘I’ of his own article for instance ; 
that the uncertainty of law is merely the difficulty in 
the solution of human affairs, however simple] they 
may appear subsequent to their solution, and that this 
“aneertainty ”’ is inherent regardless whether we have 
a Code or not. 

New York«K, March 31, 1882. L. Leo. 


Tue PrRoposeD CIiviIL Cope. 


Editor of the Albany Law Journal: 

I do not desire to enter at all into the merits of 
Codes in general, or ‘tthe proposed Civil Code” in par- 
ticular, but simply to show, with your permission, that 
even upon a cursory perusal of the learned and lively 
communication of Professor Dwight in yesterday’s 
Evening Post, it isevident that some of his objections 
are not well taken. 

Mr. Field defines law as ‘‘a rule of property and con- 
duct prescribed by the sovereign power of the State,” 
and Professor Dwight objects that ‘‘it is certainly 
untrue, that law is a rule of property and conduct; 
that ‘it is, always and universally, simply a rule of 
conduct,” and that “ when it concerns property it is 
arule of conduct toward property.”’ Let us see. Is 
the rule that an inferior title merges in a superior title 
when both of them qieet in the same person, “simply 
arue of conduct?’’ Is it not in a primary and practi- 
cal sense a rule of property as well? Mr. Washburn’s 
Law of Real Property is properly named, and does not 
need to be read as the ru/e of conduct toward real prop- 
erty. While a rule of property is a rule of conduct be- 
cause it is prescribed by the sovereign authority, and 
cannot be violated or ignored with impunity, it is 
nevertheless true that municipal law presents itself, 
and may properly be treated and defined as dealing 
both with ,jproperty and conduct; and in many cases, 
as directly with the one as the other. Perhaps it was 
from considering municipal law as ‘always and uni- 
versally. simply a rule of conduct,’’ that Blackstone 
adopted what may be called the moral part of the old 
definition —‘*‘ commanding what is right and prohibit- 
ing what is wrong ’’—a qualification which, if my rec- 
ollection of his lectures is not at fault, finds no favor 
with Professor Dwight. 

Mr. Field defines a ship as ‘‘any structure fitted for 
navigation,” and the professor objects that “ this in- 
cludes, of course, a raft or the tiniest boat, or a child’s 
toy,” and that ‘it even runs off into the animal king- 
dom, and includes animals having such a structure.” 
The word ship which Mr. Field defines, reappears in 
one of his defining words, navigation, in a form derived 
from the Latin, navis with ago. What then is the 
meaning of navigation? It is defined as seamanship — 
“the art of conducting 2 ship from one port to another, 
and comprises the method of giving to the vessel the 
desired direction by means of the sails and rudder.” 
So Arbuthnot: ‘“‘ The Phoenicians navigated to the ex- 
tremities of the western ocean.’ If navigate meant, 
asthe Professor's objection implies, to swim, float or 
move, in, through or upon water, then a duck or a 
deer as well as a child’s toy, would come within Mr. 
Field's definition, and be a structure fitted for naviga- 
tion,”’ and the duck or the deer would at once be the 
thing navigated and the navigator, vessel, captain 





cargo and all hands, while the child’s toy might 
navigate or capsize! In fact, there are few animals 
that are unable to navigate in the Professor’s sense of 
the term when they are put to it. I once saw a hen 
navigate a pond, as Professor Dwight would say, and 
the breeze being stiff, she did it in fine style. But the 
Scriptures teach that when swine are driven to that 
kind of navigatiou they navigate to their own destruc- 
tion. There is a use, but it israther vulgar than popu- 
lar, in which navigation stands simply for locomotion, 
aus when it said of one whois more than “half seas 
over,” that he can hardly navigate. But Mr. Field 
has steered clear of any such navigation as that, and 
his definition may be trusted to ride the waves of criti- 
cism like a well navigated ship. 

Professor Dwight describes sections 858, 859 and 860 
of the proposed Code as “very remarkable,” and 
draws an objection from them in the following terms: 
“There can thus be an agreement to sell where there 
is no undertaking to buy, and an agreement to buy 
where there is no undertaking to sell.’’ Surely there 
can be no doubt that such agreements are of every day 
occurrence, and that they are good inlaw. It is en- 
tirely optional with the holder of a ‘‘call”’ (to borrow 
a word from Wallstreet) whether he will buy or not, 
but the person who issues the call (always supposing, 
of course, that there is a valuable consideration) is 
bound to sell if called upon. Here, then, is ‘* an agree- 
ment to sell where therejis no undertaking to buy.”’ 
A “put”? also has this one-sided appearance. The 
holder can sell the subject-matter of the ‘* put” or not 
as he chooses, but the other party is bound to buy, 
that is, to take the shares and pay for them at thestipu- 
lated price if they are put tohim. Here, then, is ‘tan 
agreement to buy where there is no undertaking to 
sell.””’ And options for the purchase of real property 
binding one party to sell, although the other party 1s 
free to buy or not as he pleases, are certainly neither 
unusual nor illegal. 

SuNNYCLIFF, March 23, 1882. Cc. K. 


RECEIVERS IN FORECLOSURE. 


Editor of the Albany Law Journal: 


Apropos of Mr. Leavitt's clear and forcible argument 
in last week's issue, against the power of the courts to 
appoint a receiver of mortgaged premises, pendenle 
lite, unless the mortgage contains a specific pledge of 
the rents and profits, do not all forms of mortgages 
in general use contain such pledges, in the printed 
words and figures following, viz.: ‘‘ Together with ail 
and singular the tenements, hereditaments and appur- 
tenances thereunto belonging, or in any wise apper- 
taining; and the reversion and reversions, remainder 
and remainders, rents, issues and profits thereof?” 

New York, April 11, 1882. C. J. Levis. 


ee 


NEW BOOKS AND NEW EDITIONS. 


WILLARD’s LAW OF PERSONAL RIGHTs. 


An Eramination of the Law of Personal Rights, to discover 
the Principles of the Law as ascertained from the Practi- 
cal Rules of the Law, and harmonized with the Nature of 
Social Relations. By A. J. Willard) New York: D. 
Appleton & Co., 1882. Pp. 429. 

LTHOUGH there is nothing in the title page or any 
statement elsewhere to indicate such to be the 
fact, we are under the impression that the author of 
the work before us is Chief Justice Willard of South 

Carolina. Whether our impression is correct or not; 

the book is evidently the production of one who re- 

gards the law as an embodiment of principles which 
may be discovered and applied by the reason, and not 
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asamere collection of arbitrary rules, the product of 
accident of interest or of prejudice, and continuing in 
force only because it is inconvenient to change them. 
He treats his subject from a scientific standpoint, 
placing the origin of law in nature, and demonstrating 
that from natural causes and through natural means 
was produced the complex body of statutes and rules 
that is known by the name of the law. The title of the 
work indicates that it is one that will prove of interest 
rather to those studying the law as a branch of human 
learning, than to those doing so for practical purposes. 
While the works of Blackstone, Kent and Story treat 
their subject in a philosophical manner they are read 
and consulted chiefy as legal authorities. This will 
not be the_case with this work, and for that reason we 
believe the majority of the profession will underesti- 
mate its value. Hardly ever will any thing written in 
it apply to acase in hand, consequently it will have no 
place in a working library. It is somewhat difficult 
within the limits of a notice here critically to examine 
a book of this kind. A brief reference to the salient 
points is all that can be undertaken. The author treats 
the subject under some forty heads, devoting a chapter 
toeach. Some of the titles, such as *‘ Principles of In- 
dividual Sustenance,”’ ‘‘ Nurture,’ ‘‘ Wrongs to Right 
of Person,” ‘“‘ Residence,” ‘* Companies,” ‘* The Fam- 
ily,”’ etc., are unusual, though their meaning is readily 
understood. The style of the writer is generally clear, 
but there are occasional infelicities of expression and 
sometimes a grammatical error, the latter due, we pre- 
sume, to haste in preparation or carelessness in proof 
reading. Instances of what we refer to will be found 
on pages 396, 397 and 421. In respect to the author’s 
conclusions we will not express an opinion. Theories 
of jurisprudence in appearance perfect, when carried 
into practice usually develop grave faults, while rules 
framed to meet existing wants, though inharmonious 
and perhaps seemingly absurd, are likely to work 
smoothly and accomplish their purpose. A system of 
law to be useful must be the outgrowth of every-day 
experience and not the result of philosophic specula- 
tion. The book has no index, a grave fault, as its con- 
tents are thus left unavailable for purposes of reference. 
Life is too short to enable men who are busy so to 
familiarize themselves with even works of great merit 
and value as to need no guide to theircontents, with- 
out an index. A book without an index is but half 
finished. 





CooK’s MANUAL OF New YorkK Hianway LAws. 


Manual of the Highway Laws of the State of New York, with 
an Appendix of Forms. By Robley D. Cook, Counsellor 
at Law. Fourth and revised edition. Albany: John D. 
Parsons, Jr., 1882. Pp, xiv, 478. 


A very natural division of law treatises is into those 
dealing with the principles of legal science and those 
pointing out the practical application of the law as it 


exists. Books of the first named class, if well written, 
rank highest in the estimation of the profession and 
have a permanent reputation and value. Those of the 
other class have but a transient fame and utility, and 
even those in many instances in but a narrow field. 
They come into existeice, serve their purpose and in a 
few years are forgotten. No matter how meritorious 
a work of this kind may be, the ever changing statute 
law after a time renders it an unsafe guide, and like an 
old almanac or directory it is thrown aside and a new 
production takes its place. But while its season lasts 
it is as a rule an every-day necessity to those for whom 
it was prepared. To the class of works we have last 
mentioned the book before us belongs. It professes to 
be an exposition of the law of New York relating to 
highways,to the duties of public officials having charge 
of their construction and maintenance, to the rights 
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and liabilities of those having occasion to use them, to 
the manner of opening and discontinuing them, to the 
mode of apportioning the burden of their support 
upon those liable therefor, and to all matters properly 
embraced in its subject. From a somewhat careful ex. 
amination we are satisfied that the book is accurate 
and reliable in its statements and presents the entire 
highway law of this State as it exists to-day. As it jg 
the only book that does this, so far as we are aware, we 
are confident that highway commissioners, and others 
to whom is well committed the care of the public roads, 
as well as travellers upon such roads, will welcome it 
as ajvaluable aid. 


——_>___—_—— 


NEW YORK COURT OF APPEALS DECISIONS, 
i i FE following decisions were handed down, Tuesday, 
April 18, 1882. 

Judgment affirmed, with costs— Sallers v. Shepard: 
Latham v. Bovel. —~—Judgmeut of General Term and 
decree of surrogate reversed; the case remitted to the 
surrogate to proceed in accordance with the opinion, 
with costs to the appellant, to be paid out of the estate 
— Baucus v. Stover. Orders of General and Special 
Terms reversed; motion for mandamus denied — The 
People ex rel. Gilmore v. Hyde. Appeal dismissed, 
with costs — Kenny v. Roberts ; Squire v. Villard (No, 
1).—— Order affirmed, with costs — Tompkins v. Smith: 
Squire v. Villard (No. 2). —— Order of General Term 
reversed, and orders of Special Term affirmed, with 
costs— The New York State Monitor Milk Can Company 
v. The Remington Agricultural Works. Motion for 
reargument denied — Deverman v. Chamberlain. — 
Motion to put cause on the preferred calendar denied, 
without costs — Woodruff v. The Erie Railroad Com- 
pany; Noyes v. Builey.—— Motion to put the case on 
the preferred calendar granted; to be submitted — 
Farrar v. McCue. 


EE 


NOTES. 

( UR American contemporary, the ALBANY LAW 

JOURNAL, settles itself down to “‘ watch the pro- 
ceedings with a curious interest, to see if the British 
bench and bar can improve upon our dealing with Guit- 
eau.’’ The remark reminds us ofa line which we used to 
write in our copy books anent comparisons. If compari- 
sons are to be sought for it will not be necessary to await 
the impending trial. We think cases can be cited 
where men as violent as Guiteau have been on trial, 
and neither the dignity of the bench suffered, nor did 
the prisoner escape his reward. As for the bar, we 
think we shall not be far wrong in saying that one of 
Guiteau’s counsel might have assisted materially in 
improving upon the proceeding at the trial, if he had 
made a study of Erskine’s speech for Hadfield before 
delivering his own address to the jury. The charge of 
the learned judge and the address of the prisoner's 
other counsel, for dignity and decorum, were beyond 
criticism. The conduct of the former, in allowing 
Guiteau to act as he did, we do not propose to criticise. 
The conduct of a trial must be in the discretion of the 
presiding judge. And if, asa matter of discretion, he 
thought fit to allow the prisoner to give vent to his dis- 
ordered feelings, we cannot find fault with the exercise 
of his discretion. Guiteau added to great cowardice a 
cunning shrewdness, which enabled him to find out, at 
a very early stage of the trial, that he could say and do 
pretty much what he pleased. Our opinion, if it is 
worth any thing, is, that if the prisoner had been firmly 
checked in the beginning, he would have been awed 
into submission and would have sulked quietly during 
the whole trial.—Caunada Law Times. 
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CURRENT TOPICS. 





HE Massachusetts Legislature have enacted that 
women may practice as attorneys-at-law, sub- 
ject to the ordinary rules of admission. We are 
inclined to think this is right. It is difficult to see 
why men should adjudge that women shall be ex- 
cluded from any lawful occupation. Exclusion of 
either sex on ground of policy, such as want of 
education, experience or capacity, is defensible in 
respect to many classes whose occupations intrinsic- 
ally concern the lives or property of the community, 
such as physicians, apothecaries, lawyers, pilots, 
engineers, and the like; but exclusion on account 
of sex or color is indefensible on philosophical or 
political grounds. A woman has just as good a 
natural right to earn her living as a lawyer as she 
has to earn her living as a teacher, editor, lecturer, 
painter, actor, or singer, or in the domestic voca- 
tions. The question is entirely distinct from that of 
her right to vote or sit on juries or hold office. 
Nothing but a childish jealousy has thus far de- 
barred women from access to our profession. Very 
few probably will ever enter it. Of those who enter 
it few probably will make a shining success, partly 
from want of native. aptitude, partly from want of 
public confidence. Women are better adapted to 
divinity, medicine, and especially to teaching than 
to the law, but they have a right to try the law. It 
ishigh time that men divested themselves of the 
foolish notion of their native superiority to women 
—a notion that leads some communities to enact 
that they have a sovereign and exclusive right to 
commit adultery. The question is not so much of 
superiority as of difference. Manis not physically 
superior to woman because he can chop wood or 
play ball better; as a wet-nurse he would make a 
mortifying failure, and a woman can bear the tooth- 
ache a great deal better. In intellectual matters 
they stand about equal in the schools where they 
taught together, the advantage if any being on the 
side of the girls. It is perhaps only in intellectual 
endurance that inen surpass women, and this fact 
will always render man the stronger in the law. 
But we know a great many pitifully poor he-law- 
yers. On the whole, we should like to see the 
learned professions thrown open to women. If any 
woman wants to be a lawyer, we cannot see why 
she should not be; and if any man or woman wants 
to employ a woman-lawyer, we cannot see why the 
privilege should not be granted. 


Mr. J. Bleecker Miller has favored us with a copy 
of a pamphlet written by him, entitled ‘‘ Destruc- 
tion of our Natural Law by Codification,” in which 
we find much that ‘is new, and we believe original 
with that gentleman. First, that the common law 
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is ‘‘natural law.” Second, that codification will 
‘‘destroy” it. Third, the proposed Code ‘‘pre- 
tends to give a complete statement of our private 
laws.” Fourth, that its definitions are “silly.” 
Fifth, that California is the only important State 
with a Code. Sixth, that ‘‘the Code will build a 
Chinese wall around the State of New York.” 
Seventh, that ‘‘the subject of wrongs for which 
damages may be recovered (torts) is entirely omit- 
ted,” except nuisances and libel and slander. (See 
sections 847, 853.) Eighth, that ‘‘no reference is 
made to contracts implied by law.” (See sections 
789, 791.) Ninth, that ‘‘the younger members of 
the bar, who alone appear to favor the passage of 
this Code,” are ‘‘nihilists.” Tenth, that ‘‘ hiring” 
is not defined as ‘‘a mutual agreement to let and 
hire,” but is ‘‘used in the sense of ‘hiring out.’” 
(See section 979.) Eleventh, that there is no use in 
enacting this Code, because it is radically so imper- 
fect that amendment cannot cure it. Barring Mr. 
Miller’s mistakes, his superciliousness, and his St. 
Thomas-like want of faith, we find nothing noticea- 
ble in his well-written pamphlet. 


Counsel sometimes allow their anxiety for their 
clients and their own fees to run away with the re- 
spect due to the judges. Ina recent written argu- 
ment in opposition to a motion to set aside a verdict 
in a case of a railroad accident, for excessive dam- 
ages, counsel said: ‘Old daddy Murray, of Delhi, 
would regard fifty dollars a large verdict for the life 
of a female child, if his extra allowances of costs 
are any indication of the value of services.” And 
referring to Judge Bockes, the same counsel said: 
‘No judge has eaten more humble pie on this ques- 
tion, than this learned judge.” The opposing 
counsel very properly replied: ‘‘It is submitted 
that if Judge Murray, who for near a life-time has 
adorned the bench and been illustrious for his 
purity and earnest regard for individual rights, has, 
for being careful in the distribution of the property 
of others in the form of allowances, earned the soub- 
riquet of ‘ Daddy’ — he need not be ashamed of it.” 
Counsel could hardly be excused for such expres- 
sions as the above, if indulged in upon a heated 
oral discussion, and we are ashamed that a country- 
man of ours has had so little decency as to commit 
them to writing and submit them in a deliberate 
argument. 


The question of dispensing with the Court of 
Chancery is giving our brethren in Illinois as well 
as in New Jersey considerable debate. In the re- 
port of the proceedings of the Illinois State Bar 
Association, at their recent annual meeting, we find 
papers for and against codification and the abolition 
of the distinction between law and equity courts, 
by Mr. N. F. Vallette and Mr. C. C. Bonney respect- 
ively. Mr. Bonney, in commenting on the vast 
amount of constructive litigation to which our Code 
of Civil Procedure gave rise, omits to note that it 
practically answered for the whole country. While 
he points to ninety-five volumes of practice reports 
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in twenty-six years he forgets to point out how little 
litigation the adoption of the same or similar Codes 
cost in the other States. Again, Mr. Bonney asks: 
‘‘What is the purpose of the assumption of legis- 
lative omnipotence to abolish distinctions which 
exist in the nature of things? Where the doc- 
trines of law and equity differ, which is to prevail ? 
And if the nature of the case is to determine, what 
is gained by the attempted abrogation?” The 
Code did not attempt to abolish the distinction be- 
tween law and equity so far as it ‘‘exists in the 
nature of things,” but only to abolish the distinc- 
tion betwen the remedies and the tribunals where 
they were administered. The abolition was of “ the 
distinction between actions at law and suits in 
equity, and the forms of those actions and suits,” 
and under the new system one court administers the 
remedy according to justice based upon the facts. 
Justice does not now depend on the name or char- 
acter of the court into which the suitor comes, but 
on the nature of his case. He is always sure of be- 
ing in the right court, and if he will only tell the 
truth he is sure of justice without regard to forms 
of speech. That is what the Code has done for 
mankind. Our brethren in these States may debate, 
and discuss, and doubt, and prophesy, but of one 
thing they may be sure: the people all over this 
country have got the idea that there is virtue in 
written laws and in the simplification of the reme- 
dies, and they are bound to have them. Whether 
they are right or wrong in this idea is not for us 
dogmatically to pronounce, but there can be no 
doubt about the fact. The people have stood tra- 
dition and caprice for law, and one kind of law 
and one court for one sort of cases, and another 
kind of law and another court for another, about as 
long as they will. The lawyers all around may as 
well wake up to this. 


Speaking of names (see Notes of Cases, post), our 
prediction that the star-routers would get off seems 
to be in a fair way of verification. Montfort C. 
Rerdell was indicted as M. C. Rerdell, and his in- 
dictment has been quashed for that reason, although 
he usually so signs himself and so signed himself 
in this very case. Catharine or Kate M. Armstrong 
was indicted as K. M. Armstrong, and of course 
what is sauce for the gander is sauce for the goose. 
If this is law, it would seem that the draftsmen of 
the indictments ought to have known it. But is it 
law? As to the middle name, the weight of au- 
thority is decidedly against the necessity of giving 
it in full. See 18 Alb. L. Jour. 127. As to the chris- 
tian name, it is generally held necessary to give it in 
full; but Wharton says, ‘‘ where names are ordina- 
rily written with an abbreviation, this will be suffi- 
cient in an indictment.” And Bishop says: ‘‘ There 
is no reason why a man should not be known as 
well by a single letter for his name as by many let- 
ters. Hence if one is commonly designated by 
initials for"his christian and middle name, so that 
their use plainly indicates who is meant, it is the 
doctrine to which the tribunals have been tending 





and most of them have reached, that such initials 
are adequate in the indictment.” This however jg 
said of third persons. There are a number of cases 
involving initials in the names of other persons, but 
very few respecting the names of defendants com. 
monly known by initials. In Com. v. Kelcher,3 
Metc. (Ky.), it was held that the omission to set out 
the first or christian name of the defendant would 
not vitiate the indictment, but this was under a 
statute providing to that effect. In U. S. v. Winter, 
13 Blatchf. 276, the defendant was indicted as PD, 
K. Olney Winter, and moved to quash on the 
ground that he was not described by any christian 
name. The motion was denied. This it will be 
seen is not a case of mere initials, for one christian 
name was given in full. As the court said, it ‘“is 
not a case where no christian name is mentioned, nor 
where the christian name by which a_ person is 
known has been designated simply by its initial 
letter.” In short we cannot find a case deciding 
that an indictment describing the defendant by the 
initials of his given names is good before verdict, 
although he usually thus writes his name and is 
generally thus known. The expression to the con- 
trary in State v. Bell, 65 N. C. 315, is clearly obiter ; 
the question involved, and the case cited to sustain 
the expression, relating to the name of another 
than the prisoner. The law being thus clear, is there 
not some significance in the fact that an experi- 
enced public prosecutor should indict the defend- 
ant in this way? Of course it was very easy to find 
out his true name; or if not, to allege that it was 
unknown, but that he was usually known as M. 0, 
Rerdell, which would have been sufficient. 


The President has nominated Mr. Alfred C. Coxe, 
of Utica, to sueceed Judge Wallace in the Federal 


Northern District of this State. This is understood 
to be a nomination springing from personal favorit- 
ism, inasmuch as Mr. Coxe is a nephew and was 
formerly the partner of Mr. Conkling. This feature 
of it we do not like, but otherwise there is nothing 
to be said against it. Mr. Coxe is a man of middle 
age, a reasonably good lawyer, of bright intellect, 
of excellent character, and of attractive manners. 
He has had no judicial experience, but there is every 
reason to believe that he will make a good judge. 
Of course there is the inevitable reflection that he is 
‘*promoted ” —if consignment to a position of Fed- 
eral judicial slavery on an inadequate salary can be 
called promotion — over the heads of lawyers his 
seniors, but we believe he has the good wishes of 
all, at least the enmity of none. The Northern 
District should be divided. It covers forty-six 
counties and contains more than two and a half 
millions of inhabitants. The present judicial ser- 
vice is consequently insufficient and unsatisfactory. 


——_>—__——_- 


NOTES OF CASES. 


N Commonwealth v. Carter, Massachusetts Supreme 
Court, February, 1882, Mass. L. Rep., April 20, 
1882, it is held that a statute authorizing inspectors 
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of milk to seize milk suspected of being adulterated, 
for analysis and evidence, is not unconstitutional as 
authorizing the taking of property without com- 
pensation or compelling the accused to furnish evi- 
dence against himself. The court said: ‘An 
analysis of a specimen of milk offered for sale is an 
appropriate means of carrying into effect the vari- 
ous provisions of the statutes regulating the sale of 
milk in this Commonwealth. Neither is the power 
granted in violation of the provision of article 12 
of the Declaration of Rights, that ‘no subject shall 
be compelled to accuse or furnish evidence against 
himself.’ Commonwealth v. Dana, 2 Mete. 3829. 
The injury to property occasioned by taking sam- 
ples for inspection is a necessary incident to the en- 
forcement of reasonable regulations affecting trade 
in food. Private property is held subject to the ex- 
ercise of such public rights for the common benefit ; 
and in the case of licensed dealers in merchandise, 
the injury suffered by inspection is accompanied by 
advantages which must be regarded as a sufficient 
compensation. Bancroft v. Cambridge, 126 Mass. 438. 
The seizure of milk authorized by the statute for 
the purposes of examination is a reasonable method 
of inspection and does not require a warrant. It is 
a supervision under the laws by a public officer of 
a trade which concerns the public health, and is 
within the police power of the Commonwealth. 
Com. v. Ducey, 126 Mass. 269; Jones v. Root, 6 Gray, 
435.” 


In Linton v. First National Bank of Kittanning, 10 
Fed. Rep. 894, 13 Rep. 487, it is held that at com- 
mon law one has the right to change his name. “ He 
is bound by any contract into which he may enter 
in his adopted or reputed name, and by his known 
and recognized name may sue and be sued. Doe v. 
Yates, 5 B. & Ald. 544; King v. Inhab. of Bellings- 
hurst, 3 M. & 8. 250; Petrie v. Woodworth, 3 Cai. 
219; ve Snook, 2 Pittsb. 26.” So where one has a 
business name and a personal name, and is better 
known by the former than the latter, an indictment 
charging larceny from him under the former is good. 
The defendant was a Chinese known in business as 
Sang Hop, but whose real name was Yup Chin. 
The court said: ‘‘The name of a person is the 
designation by which he is known. As therefore 
the owner of the property was known by the name 
of Sang Hop, that name was sufficient, in legal pro- 
ceedings, whether he had another name or not. 
As is said by the Supreme Court of Massachusetts: 
‘The name which was given to a person at the time 
he was baptized is to be taken as originally, and 
presumed to continue his name; but if after his 
baptism he adopts and uses another name by which 
he is subsequently well known in the community 
where he resides, prior to and at the time of the 
alleged sale, it is sufficient if he is described by 
that name in the complaint.’ Commonwealth v. 
Trainor, 123 Mass. 415. The name of the owner of 
property stolen is not a material part of the offense 
charged. It is only required to identify the trans- 
action, so that the defendant, by proper plea, may 








protect himself against another prosecution for the 
same offense. The owner may have a name by rep- 
utation, and if it is proved that he is better known 
by that name than any other, the charge in the in- 
formation by that name is sufficient. State v. Bell, 
65 N. C. 314.” See also, Stroud’s case, 2 Moody C. 
C. 270; Rex v. Norton, Russ. & Ryan, 510. See 
Current Topics, ante. 


The British government have certainly stretched 
international courtesy to the extreme in postponing 
proceedings in Dr. Lamson’s case in order that 
Americans might send over a quantity of theories, 
guesses and gossip, medical and lay, to the effect 
that the prisoner was a queer man and _ perhaps 
might have been insane. We find a somewhat an- 
alogous case in State v. Kearley, 26 Kans. 77, where 
the court refused a new trial on the ground of 
newly-discovered medical evidence, to the effect 
that ‘‘in the opinion of several very respectable 
physicians and surgeons, the wounds described in 
the body of deceased were not necessarily fatal.” 
The court observed: ‘*We dismiss the latter 
thought with the remark that where a man in appa- 
rent good health is pierced with several bullets and 
immediately thereafter dies, a verdict of the jury 
that the deceased came to his death by those bul- 
lets will not be disturbed unless it is very clear that 
such wounds could not have caused the death. A 
mere expression on the part of the physicians that 
this wound or that was not necessarily fatal, amounts 
to little. The fact is, the man was alive, was shot, 
and immediately died; and no mere theories as to 
the effect of the separate wounds avail against these 
facts. Common sense refers the death to the shot, 
and no jury will ever hesitate as to the relation of 
cause and effect.” The wounds might not have 
been ‘‘necessarily fatal,” perhaps, but they proved 
fatal; and Dr. Lamson might have been insane, but 
he was sane. 


There is nothing in the law more puzzling some- 
times than to distinguish between a false promise 
and a false pretense, a mere lie as to future action 
or being and a false representation of a past or ex- 
isting fact. A case extremely near the border is 
Reg. v. Speed, English High Court of Justice, 
March 11, 1882. The prisoner obtained money by 
representing that he was collecting information for 
a new county directory that W. & Co. were getting 
up, and that by paying one shilling the prosecutor 
could have his name inserted in large type and 
would receive other advantages. W. & Co., although 
an existing firm, were not getting up a new county 
directory, and the prisoner was not employed by 
them to canvass or collect information. The pris- 
oner’s defense was, that he was going to bring out 
a directory, and that he was not aware he was doing 
wrong in using the name of W. & Co. Counsel 
urged that there was no misrepresentation of any 
existing fact, but only a promise to do something 
in the future. J/eld, that this was a misrepresenta- 
tion of existing facts. This was a case partly of 
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false promise and partly of false pretense, and ‘‘if 
there be the false statement of an existing fact, the 
adding to this of false promises does not take the 
case out of the statute, when the false pretense was 
the preponderating influence.” 2 Whart. Cr. L., 
§ 1174, 
——___@—_____. 
CRIMINAL AND SEXUAL LAW IN NORTH 
CAROLINA. 


N looking over recent volumes of the Nortn Car- 

olina reports, we have noted several cases, either 

amusing or striking, in criminal law and the law 
regulating the relations of the sexes. 

In State v. Shaft, 73 N. C. 464, it was held that 
county commissioners have the power, under the 
statute, to hire out a man imprisoned in the county 
jail upon a conviction of fornication and adultery, 
to his wife, upon her giving security for the price. 
The contract of the wife was void, but the sureties 
were bound. This case may be viewed either as an 
evasion or an aggravation of punishment. The 
wife evidently did not set store on the husband’s 
services, for she agreed to pay only five dollars a 
month. The husband was permitted to return to 
the jail at night. Whether he availed himself of 
the privilege does not appear. The court said: 
“‘ Again it is said, that to permit the wife of a pris- 
oner to hire him is substantially to allow him to 
escape punishment. That may sometimes be so; 


and it may be so even when the person who hires 


him is not his wife. And on the other hand, if the 
master be a harsh one, the service may be a severer 
punishment than simple imprisonment. But neither 
the Superior Court nor this court can annul a hiring 
by the county commissioners, because it is sug- 
gested that the master may be, or is, either too kind 
or too hard. The selection of the master is confided 
to the commissioners. The idea of the attorney- 
general is, and perhaps that of the judge below 
was, that the punishment was evaded. But consid- 
ering the nature of the defendant's crime, it may be 
that the commissioners ingeniously devised to ag- 
gravate the punishment by arming his wife in addi- 
tion to the usual and acknowledged powers of a 
wife in such cases, with those of a master paying for 
his work, and entitled thereby to keep him in sight 
and hearing. In this view, the permission to return 
to the jail after sunset and remain until sunrise 
looks like a merciful alleviation of what would 
otherwise have been a cruel and unusual punish- 
ment.” Smith, C. J., however dissented, on the 
ground that ‘‘the effect of such hiring of the pris- 
oner to his wife would be to subvert the marital 
relation, and the principle upon which domestic 
harmony is secured, and tend to introduce an irre- 
pressible conflict.” ‘‘The principle upon which 
domestic harmony is secured,” being, we suppose, 
that the husband should ‘‘ boss”’ the wife. 

The North Carolinians are very civil to their pris- 
oners. Their Constitution requires that the sheriff 
shall daily cleanse the prison, furnish the prisoners 
plenty of good and wholesome water three times a 








day (no ice nor Apollonaris required), with fuel, 
wholesome bread, and every necessary attendance, 
and good warm blankets or other bed clothing, 
suited to the season, for their use and comfort, 
One Mr. Lewis was found drunk in the street, and 
was put over night into a badly-ventilated, under- 
ground room, eight feet by fourteen, under the pub- 
lic market, with no window and no opening except 
a grate in the door, where the exhalations from the 
market stuff found entrance, with no chair, bed, or 
blanket, and so offensive that the witnesses ‘‘ had 
to leave it quick.” In the morning he was dead. 
The court remarked: ‘‘So far as appears the de- 
ceased was not a bad man. He had a family and 
his employer testifies that he worked night and day 
to support them. He was in bad health. He was 
not a drunkard, but sometimes drank too much—a 
weakness so common, that it would seem invidious 
to call it a crime in him. He had drunk too much, 
and instead of letting him go home as he asked to 
be allowed to do, or of carrying him home as it 
would have been humane to do, and as he who 
made him drunk was morally bound to do, he was 
carried to a hole like Calcutta’s, where he died be- 
fore morning.” This piece of beadleism cost the 
city of Raleigh $2,000. Lewis v. City of Raleigh, 
77 N. C. 229. The case presents a humane contrast 
to Stuart v. Board of Supervisors of La Salle County, 
83 Ill. 341; 8. C., 25 Am. Rep. 397, where a court 
of equity refused to enjoin the use of a filthy and un- 
healthy jail, at the suit of a prisoner, and People v. 
Board of Supervisors of La Salle County, 84 Ill. 803; 
S. C., 25 Am. Rep. 461, where the court refused to 
mandamus the same authorities to furnish a suitable 
jail. 

. In State v. Williams, 75 N. C. 134, the defendants 
and prosecutrix were members of a voluntary asso- 
ciation, known as the ‘‘Good Samaritans,” which 
had certain ceremonies of initiation and expulsion. 
The prosecutrix had been remiss in some of her ob- 
ligations, and having been called on to explain, be- 
came violent, whereupon the defendants proceeded 
to perform the ceremony of expulsion, which con- 
sisted in suspending her from a wall by a cord 
fastened around her waist, she resisting, and finally 
fainting. This pleasant pastime cost the defend- 
ants a conviction of assault and battery. The court 
said, ‘it was not the less a battery because they 
were all members of that humane institution.” 

In State v. Johnson, 75 N. C. 174, it was held that 
ason is allowed to fight in defense of his father 
only when it is evident that the old man is getting 
worsted. So where the father and another were 
engaged in a fair, free and apparently equal fight 
with sticks, and the son, nineteen years old, came 
to the rescue of his father with a ‘‘ rock,” the filial 
lad was held guilty of assault and battery. ‘‘ Al- 
though the law respects the human passions, yet it 
does not allow this interference as an indulgence of 
revenge, but merely to prevent injury.” 

In State v. Lanier, 71 N. C. 288, it was held that 
riding unarmed on horseback through the court- 
house, in a good-humored manner, but in a state of 





THE ALBANY LAW JOURNAL. 


825 











alcoholic hilarity, after the court has adjourned and 
the attendants have gone home, is not necessarily 
criminal. It is for the jury to say whether it is a 
preach of the peace. Perhaps Mr. Lanier mistook 
the building for the stable. Under this ruling, of 
course it is not unlawful for Mr. Field to ride his 
“hobby” in the capitol, although Mr. Evarts ob- 
jects to it. 

Beating the drum and blowing the fife in the 
streets is not a riot and does not constitute a nui- 
sance per se. State v. Hughes, 72 N.C. 25. This 
was an indictment for riot, the defendants having 
assembled to celebrate the Emancipation Proclama- 
tion, and marched through the streets for several 
hours to the noise of drums and fifes, some of the 
celebrants being tipsy, and the noise causing a horse 
torun away. The court observed: ‘‘The verdict 
finds that some of the citizens were disturbed by the 
noise of the drums. What number were disturbed, 
or how they were disturbed by these martial sounds, 
is not stated, nor is it on the other hand found how 
many were not so affected. Doubtless the younger 
and larger portion of that community were not ‘ dis- 
turbed’ in the sense of injury or suffering, and from 
the nature of music in general, we must assume that 
the sound of drum and fife had an exceptional effect 
upon the few who were disturbed, as it did upon 
one horse that ‘broke loose.’ To render an act in- 
dictable as a nuisance, it is not sufficient that it 
should annoy particular persons only, but it must be 
so inconvenient and troublesome as to annoy the 
whole community. State v. Baldwin, 1 D. & B. 197. 
To beat a drum is not a nuisance, to blow a fife is 
not, neither is a procession through the streets, with 
these accompaniments, a crime. To constitute them 
such, the exceptional facts and circumstances which 
make acts, otherwise innocent, a crime, must be set 
forth particularly, so that the court can see that 
from their very nature, if proved, they are a nui- 
sance to the whole community.” 

But this is a very different thing from noisily rid- 
ing up and down the public highway forty times, 
in front of the prosecutor’s house, where he owned 
the land on both sides of the road, getting down in 
front of his house, dancing, singing and cursing, 
and making ‘‘a noise like preaching,” keeping this 
up till eleven o’clock at night, disturbing the pros- 
ecutor and his family, and especially his sick wife, 
and finally firing two shots before going off. This 
is a forcible trespass. State v. Widenhouse, 71 N. C. 
279. What the ownership on both sides the road 
has to do with it, we do not exactly see, but it is not 
very material, for if the prosecutor had owned only 
on one side, all he had to do was to send out and 
buy the land on the other side pending the riot. 
We rather think that it will not be healthy for any- 
body to conduct so on our side of the road, no mat- 
ter who owns the other. 

The poet says, ‘‘beauty is in the eyes of the 
gazer,” but it is not so of larceny. Thus, ‘‘ merely 
looking in the night time at a dead hog, lying in 
the lock of the fence and covered with leaves, and 
running away on being hailed, does not constitute 





larceny.” State v. Wilkerson, 72 N. C. 376. Even 
where the defendant tipped a barrel of turpentine, 
standing on its head, over on its side, with felonious 
intent, this is no larceny. State v. Whited, 65 N. C. 
395. (This was founded on Rex v. Cherry, 2 East 
P. C. 556, where the defendant, instead of tipping 
the parcel over, ended it up.) 

In the matter of sexual relations the North Caro- 
lina people have some peculiar notions. Incest is 
not indictable there. State v. Keesler, 78 N. C. 469. 
The court say, ‘‘ perhaps its rare occurrence in this 
State has caused the revolting crime to pass unno- 
ticed by the Legislature.” It is probably a very 
rare crime in every community. 

In Horne v. Horne, 72 N. C. 580, an action of di- 
vorce, the court said: ‘‘There is, in the nature of 
things, a difference between adultery committed by 
a husband and adultery committed by his wife, the 
difference being in favor of the husband. There is 
likewise a difference between condonation by a hus- 
band and condonation by a wife, the difference be- 
ing in favor of the wife. A husband who admits 
his wife to conjugal embraces, after he knows that 
she has committed adultery, is looked on as a dis- 
graced man—‘a cuckold, a beast with horns.’ A 
wife who admits her husband to conjugal embraces, 
after she knows that he has committed adultery, is 
pitied, rather than blamed, and is supposed to yield 
to circumstances which are beyond her control, 
where she has no separate estate, and because of her 
dependent condition submits to this personal indig- 
nity, and tries, in patience, todo the best in her 
power to hide her shame, with the hope of reclaim- 
ing her husband. In our case the wife, so far from 
condonation, after standing the conduct of her hus- 
band as long as she could, refused longer to ‘hide 
her shame,’ and with strong hand drove her hus- 
band from the bed of his mistress, soon afterward 
left him and went back to her mother; so condona- 
tion is out of the question, and we can only regret 
that she afterward committed the same sin. Our 
conclusion is, that both husband and wife are two 
miserable wretches, and the case is too disgusting 
to be longer entertained by the court.” The court 
were perhaps prejudiced by the names of the par- 
ties. This doctrine has strong authority in the En- 
glish laws, which grant the husband a practical 
monopoly of adultery. But we find this case diffi- 
cult to reconcile with some expressions in Miller v. 
Miller, 75 N. C. 102, where it was held that the re- 
peated sexual intercourse of a husband with his 
wife’s female servant, in the family chamber, result- 
ing in pregnancy, but in the absence and without 
the knowledge of the wife, and not having affected 
her health, is not within the statute granting di- 
vorce from bed and board where either shall ‘ offer 
such indignity to the person of the other as to ren- 
der his or her condition intolerable and life burden- 
some.” The court conceded that the indignity need 
not be to the wife’s body, but said it ‘‘ must be such 
as may be expected seriously to annoy a woman of 
ordinary good sense and temper,” and of ‘‘an ordi- 
narily sound and healthy nature.” The court dis- 
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missed the consideration that the offense was com- 
mitted in the wife’s own bed, ‘‘as being a mere 
poetic and fanciful, and not a real, aggravation.” 
“The conduct of the husband, though immoral and 
blamable, was only such as many a sensible and 
good-tempered wife has thought it wise, and duti- 
ful, and according to the impulses of her heart, to 
be blind to, or generously to forgive. The hus- 
band’s conduct was not consciously or willfully to 
the annoyance of the wife. His acts were not ex- 
pected or intended to annoy her, for he never 
expected her to know of them. The indignity to 
her feelings was not willful on his part, but acci- 
dental, resulting from her inquiries which were not 
anticipated by him. We cannot think the defend- 
ant’s conduct, however reprehensible, was such ‘in- 
dignities’ as was intended to be covered by the 
statute, or was calculated to render the condition of 
any reasonable woman ‘intolerable or her life bur- 
densome.’ This is not a case in which the law 
ought to interfere to sanction, and perhaps perpetu- 
ate, the separation of a married pair who may again 
unite without impropriety, and without the loss of 
self-respect on the part of either, and taught by ex- 
perience, may live henceforth happily together. An 
English poet once gave advice to husbands, which 
Lord Chatham made immortal, even if its own good 
sense had not otherwise served to make it so, by 
quoting it in one of his great speeches on the policy 
of Britain toward America. The advice will equally 
teach wives how to manage their husbands: 
* Be to his faults a little blind, 


Be to his virtues very kind, 
And clap your padlock on his mind.’” 





As the North Carolina statute explicitly grants 
divorce for the husband’s adultery only where he 
separates from the wife, it is possible that the Leg- 
islature intended what the court here worked out. 
But it seems to us that the North Carolina people 
have queer ideas of what constitutes a ‘‘ good-tem- 


” 


pered, sensible, dutiful wife,” and of what is a 
‘serious annoyance.” To say that the husband’s 
repeated sexual intercourse with his female servant, 
in his wife’s own bed, resulting in pregnancy, is 
not calculated ‘‘ seriously to annoy” a wife, or to 
render ‘‘a reasonable woman’s condition intolerable 
and her life burdensome,” simply because the hus- 
band did not intend that she should know of it; 
and that the wife, ‘‘ taught by experience,” is bound 
to forgive her husband on his promise never to do 
so again; and that she can do so without the loss of 
self-respect, seems to us the very sarcasm of injus- 
tice. Husbands are not in the habit of parading or 
boasting of their adulteries, but the secresy hardly 
atones for them. Such a result as the court speaks 
of often happens, no doubt; but to impose it on a 
wife who does not take such views of annoyance, 
good temper, reasonableness, duty, self-respect and 
the teachings of experience, is monstrous oppression 
and degradation, whether practiced in North Caro- 
lina orin England. Itis almost as bad as polygamy. 
It puts a premium on adultery and makes a slave of 
the wife. ' We are glad to observe however that the 








court did not invoke the customary cant about ‘ do- 
mestic harmony ” in support of its ruling. 


ee rn 
RECEIVERS UNDER THE CODE. 


‘HE timely article of Mr. Leavitt, published in a late 
number of this JoUuRNAL, places before the profes- 
sion a very pertinent query, not only as to the power 
of the court at the present time to appoint receivers of 
rents and profits pendente lite in foreclosure cases, but 
also as to such power in many cases in which receivers 
were under the old Code almost a matter of course. 

Prior to this Code, it is safe to say that a receiver 
was appointed whenever the corpus or subject of the 
action was so situated or conditioned that it was 
simple justice to the parties for the Court to take it 
into its possession, either to dispose of it if its value 
was hazardous, or to protect and preserve it during 
the litigation, and until final decree, if it was subject 
to loss or injury. 

This power was said to be inherent in a Court of 
Chancery. See Crane v. Ford, Hof. 114, and Edw. on 
Rec., pp. 1 and 2. 

The power of our courts to appoint receivers under 
the old Code was discussed by Judge Allen in the case 
of Fellows v. Heermans, 13 Abb. Pr. (N. 8S.) 1. 

The question came up on appeal from an order of the 
General Term of the Supreme Court, affirming an 
order of the Special Term granting an injunction and 
also appointing a receiver pending appeal from a judg- 
ment. Opinions by Allen, Rapallo and Grover, JJ. 
are reported. Judge Allen said (pp. 5, 6, 7): ‘* What- 
ever may be the general jurisdiction of the courts, 
whether of equity or common law, it must be exercised 
under the forms and by means of the process given by 
statute. The Constitution simply confers upon the 
Supreme Court general jurisdiction in law and equity. 
Const., art. 6, $6. 

“The Judiciary Act of 1847 declared that the Su- 
preme Court should exercise the same jurisdiction as 
was then possessed by the Supreme Court and Court of 
Chancery, and that all laws relating to the then existing 
Supreme Court and Court of Chancery, and the juris- 
diction, powers and duties of said courts, the proceed- 
ings therein and the officers thereof, their powers and 
duties, should be applicable to the Supreme Court, 
orgapvized by that act, the powers and duties thereof 
and the proceedings therein, so faras the same could 
be applied, and were consistent with the Constitution 
and the provisions of the act. Laws of 1847, ch. 
280, § 16. 

“The powers and jurisdiction of the Supreme Court 
as a court of equity, except as modified by statute, are 
co-extensive with the powers and jurisdiction of the 
Court of Chancery in England. 2 R. 8S. 173, § 36. But 
the rules of practice and forms of procedure have been 
from time to time greatly modified and changed by 
statute, and in some instances, an alteration of the 
forms of procedure have in a measure affected the 
rights of suitors. * * * * * * 

‘The process for bringing parties into court and to 
enforce remedies has been greatly changed, and this 
with all the forms of procedure may be and is changed 
from time to time without at all affecting the general 
equitable jurisdiction and powers of the court. * * 

“The provisional remedies are mere incidents to the 
general jurisdiction of the court, and not an essential 
part of such jurisdiction, and the Legislature have 
carefully prescribed the cases in which a receiver may 
be appointed and other provisional remedies granted, 
and by specifying a case in which a receivership may 
be had, pending the action, and as a proceeding in the 
action, have as carefully excluded every other case and 
prohibited the appointment except as authorized. 
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«“ Expressio unius est exclusio alterius; expressum 
facit cessare tacitum, are maxims applicable to the con- 
struction of statutes as well as of contracts.” 

Judge Allen voted for a reversal of the order in both 
its branches, and Grover voted for affirmance. Rapallo, 
J., voted for a dismissal of the appeal. 

It appears from the report of the case that a majority 
of the judges concurred in reversing so much of the 
order as granted the injunction and in affirming so 
much as appointed the receiver. 

A majority of the court must have concurred with 
the argument of Judge Allen, because ina case decided 
afew months later (Erie R. R. Co. v. Ramsey, 45 N. 
Y. 637-645) the court said: ‘‘ This court has held in 
Fellows v. Heermans, * * * that by the Code of 
Procedure the writ of injunction was abolished; that 
an order of injunction was substituted; that as a pro- 
cess in the action and as a provisional remedy such 
order must find its warrant in that statute or it cannot 
stand. Weare to look then to the Code and to that 
alone for the authority to sustain jurisdiction upon 
the particular facts presented in this case. If no 
authority was found jthere, then there was no juris- 
diction.” 

Section 713 of the Code of Civil Procedure relates to 
the appointment of receivers. 

Mr. Throop’s note to this section states that it was 
intended as a ‘‘ substitute ’’ for subdivisions 1, 2, 5, and 
part of subdivision 3 of section 244 of the old Code. It is 
not suggested that any material change is intended to 
be made in the law. 

But sectior. 758, in omitting the very important clause 
of section 244 which, when repeated, read as follows: ‘5 
In such other cases as are now provided by law, or may 
be in accordance with the existing practice except as 
otherwise provided by this act,” fails to provide fora 
multitude of cases where by the former practice re- 
ceivers were appointed for the relief of parties. One 
class of these cases suggests itself. It will be seen that 
there is no provision in section 738 for an interlocutory 
receiver where the property isin the possession of the 
parties seeking the receiver, or is not in the possession 
of an adverse party, yet in many instances without 
such a receiver the rights of a party could not be prac- 
tically enforced. A carrier, & warehouseman, an arti- 
san, each has a lien for the value of his services upon 
the chattels committed to him. In case of the failure 
of his debtor to pay the sum due, he may bring an ac- 
tion to foreclose his lien. But as is often the case, the 
chattel is of such a nature that before final judgment 
can be obtained in the action, its value will be wholly 
lost. A case in point occurred to the writer’s knowl- 
edge last summer. A vessel arrived at this port with 
acargo of ice which the consignee refused to receive. 
The ship owner commenced an action in the Supreme 
Court to foreclose his lien for freight on the cargo. 
He applied for a receiver to sell the ice, which, as can 
be imagined, was becoming ‘“*small by degrees and 
beautifully less,’’ but being met by the point in ques- 
tion, he withdrew his action and sought redress in the 
admiralty, which is untrammelled by Codes or revisions 
and there speedily obtained relief. 

This embarrassment would apparently extend to the 
case of discordant co-partners, where, in an action to 
wind up the co-partnership, it is necessary to place the 
firm property in the hands of some responsible and 
disinterested person, for can it be said that such prop- 
erty is any more in the possession of one partner than 
another, unless there has been an actual exclusion of 
one by the other? In fact all tenants in common of 
property similarly situated would seem to be excluded 
from the relief to be obtained through such a receiver. 

The practice of courts of equity in this regard par- 
took of the very essence of equitable jurisdiction, and 
it is a striking commentary upon the care with which 
our Code was revised that our courts should have been 











so crippled and suitors deprived in many instances of 
a remedy so well recognized and long resorted to, 
without notice being taken of it by the chief ‘* reviser.” 
Henry D. HotTcHKIss. 
New York, April 10th, 1882. 


— + 


ACTION BY WIFE AGAINST HUSBAND FOR 
ASSAULT AND BATTERY. 


NEW YORK SUPREME COURT, FIRST DEPARTMENT, 
GENERAL TERM, JAN. 1882. 


ScHULTZE Vv. SCHULTZE. 
A wife may maintain an action against her husband for assault 
and battery. 
PPEAL from order denying motion tc vacate order 
A of arrest. 


B. Loewy, for appellant. 
L. Ansbacher, for respondent. 


Brapy, J. This is an action for assault and battery ; 
the parties are husband and wife. There is no doubt 
that the papers presented upon the motion contain a 
sufficient statement of the cause of action, and the 
question is therefore whether the defendant, being the 
husband of the plaintiff, can be arrested and held to 
bail in such an action as this. 

The Code (§ 549, sub. 2) authorizes the commencement 
of an action to recover damages for a personal injury, 
and the granting of an order of arrest therein generally, 
containing no provision as to the suitor who asks for 
the remedy. It presents nothing therefore upon the 
question suggested. There is nothing, either, contained 
in the acts of 1848 and 1849 in relation to married 
women (see laws of those years) bearing upon the sub- 
ject here to be discussed. 

In 1860 however an act was passed by the Legislature 
(see laws of that year, p. 159) which seems to be an inde- 
pendent act, having no relation whatever to the acts of 
1848 and 1849. It was provided by section 7 as follows: 
“And any married woman may bring and maintain an 
action in her own name for damages against any person 
or body corporate for any injury to her person or char- 
acter, the same as if she were sole.’’ That section was 
amended by an act passed in 1862 (see laws of that year, 
ch. 346), but not in respect to the provision relating to 
her right to bring an action, as provided by the act of 
1860. 

These acts in express terms therefore conferred the 
right, and they were acts that treated of the property 
and rights of a married woman as if feme sole and un- 
married, to maintain an action against any person for 
any injury to her person or character. And it was de- 
clared in both acts that the money received upon the 
settlement of any such action should be her sole and 
separate property. There are some adjudications which 
are supposed to have interpreted the intention of the 
Legislature, in regard to, and the effect of, the provis- 
ion referred to in the statutes of 1860 and 1862, which 
are not in harmony. 

In the case of Freethy v. Freethy, 42 Barb. 641, it was 
decided that a wife could not maintain an action against 
her husband to recover damages for slander uttered by 
him, and it was declared that the Legislature did not 
intend by the laws of 1862, to which reference has been 
made, to change the common-law rule as to the dis- 
ability of husband and wife to sue each other at law. 
It was admitted in that case that the words “any per- 
son” in the acts of 1860 and 1862 were very comprehen- 
sive, and might, in a proper case, be held to include a 
husband, but it was said that the question was ‘ whether 
in view of all that the act contains, and of all the sur- 
rounding circumstances, we can infer that the Legisla- 
ture intended that a wife might bring such an action, , 
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and further, if the words necessarily included the hus- 
band, we should not be at liberty to say that they were 
inoperative.”” But the court said, ‘tas they do not, it 
is our duty to ascertain, if we can, whether the Legis- 
lature meant to include suits against him.” 

This is a very well considered case, but it is sup- 
posed that devotion to the rigorous rule of the common 
law governing the relation of husband and wife con- 
trolled the learned justice, and influenced his decision. 
He is not the only learned writer who has yielded to 
the influence of that same emotion, and thus circum- 
scribed the objects and purposes of the acts of 1848, 
1849, 1860 and 1862. 

In the case of Logendyke v. Logendyke, 44 Barb. 366, 
it was held that a married woman could not sue her 
husband in an action for assault and battery. The 
learned justice delivering the opinion in that case com- 
menced by saying that it was conceded by counsel that 
by the rules of the common law husband and wife 
could not sue each other in a civil action, and that the 
question presented was whether that right had been 
conferred by the statutes of 1860 and 1862, to which 
reference has been made. It was said also, in that case, 
that the right to sue the husband in an action for as- 
sault and battery might, perhaps, be covered under the 
literal language of the section, but the learned justice 
said that he thought that such was not the meaning 
and intention of the Legislature, and should not be the 
construction given to the act, for certain reasons which 
he assigned — one of which was that it was contrary to 
the policy of the law and destructive of that conjugal 
union and tranquillity which it has always been the ob- 
ject of the law to guard and protect. And he said that 
the act of 1862 conferred the power to sue and be sued 
in somewhat broader terms than those contained in the 
act of 1860, but not in this manner, he thought, to lead 
to the implication that the husband was intended to 
be permitted to be sued by the wife for injuries to her 
person and character, as in an action for assault and 
battery or slander. 

It is not regarded as discourteous to say that the ill- 
treatment of the wife by the husband, which consists 
in the violence of an assault and battery, is more de- 
structive to conjugal union and tranquillity than the 
declaration of a right in the wife to maintain an action 
against her husband for an assault and battery upon 
her would be. It is not at all unlikely that it would 
operate as a restraint upon militant husbands disposed 
to indulge in such evidence of conjugal union and tran- 
quillity. 

No husband, either by the laws of God or man, in 
any civilized community, has the right to abuse his 
wife, although it was perhaps recognized in earlier 
times as a principle of the Saxon law, and was as con- 
temptible as it was barbarous. But that view no longer 
prevails. If the husband be disposed to indulge in vio- 
lence against his wife he should be restrained by all the 
rules designed to prevent brutality. This class are the 
only persons who would be affected by the enunciation 
of the right of a wife to maintain such an action. Men 
who have no kindred propensities would not fail to 
recognize the rule as a just one, It would bea con- 
demnation of barbarous acts, as well as an expression 
of the right to indemnity for their commission. 

In the case of Perkins v. Perkins, 62 Barb. 531, it was 
declared that a husband could not maintain an action 
at law against his wife to recover pay for services ren- 
dered, any more than he could before the acts under 
consideration were passed. The learned justice who 
delivered the opinion in that case exhibited his devo- 
tion to the common-law doctrine which prevailed in 
this State prior to the passage of the acts mentioned. 
He said that ‘‘ at common law the husband and wife, 
when married, became one person.”” The very being 
or legal existence of a woman was by the common law 
suspended during the marriage, or at least was incor 





porated and consolidated into that of the husband under 
whose wing and protection she performs every act, 

It may not be improper to say that she could not de 
rive any particular benefit from being under the wing 
and protection of a husband who commits an assault 
and battery upon her. It may possibly be that the 
husband, in performing such an act, designed to exer. 
cise in anticipation all the privileges that might be as. 
sumed by any man over a woman, and by committing 
it to anticipate as wella similar act by any other person, 
and from the proud consciousness of being the absolute 
possessor of the woman tv whom he was united by the 
marriage tie. It may possibly be that this incorpora 
tion and consolidation spoken of is of such a character 
that any husband beating his wife must necessarily 
beat himself. This is certainly a logical result. 

These statutes, it was also declared, were in deroga- 
tion of the common law, and were to be construed with 
reference to that law as it existed when they were 
passed. The answer to this is, the object of these stat. 
utes was to invade the common law, and dispel it, 
which they have successfully done. If the common 
law was to be preserved, then it was not necessary to 
pass any statutes in reference to thesubject. Thestat- 
utes were presumably intended to overcome in many 
respects the disability which the common law had cre 
ated, and to remove the impediments by which married 
women were surrounded and their rights subverted. 
The learned justice admits that the statute of 1862 con- 
ferred in general terms upon a married woman the 
power to sue and be sued, in all matters having refer- 
ence to her sole and separate property, and also to re- 
cover damages for injuries to her person, which dam- 
ages, he stated, prior to the passage of the act belonged 
to her husband. Then giving evidence of the influence 
upon his mind of the rules of the common law, to which 
he so frequently refers, he concluded by saying that 
until the highest court of review should determine 
otherwise, he felt bound to hold that the unity of per- 
son created by the marriage contract between the hus- 
band and wife had been no further severed than the 
statutes, in express terms or by necessary implication, 
had effected that purpose. 

It is respectfully insisted that the statute of 182 
conferred in express terms the right to maintain an 
action against any person fora personal injury, and by 
implication. If implication was necessary, to be in- 
voked against her husband, who has no more right to 
beat her than a stranger. The marriage tie conferred 
no such power, no such right and no such privilege. 
It is, on the contrary, founded or supposed to be, if not 
in fact, upon the proposition of love and affection, 
which would not only repudiate but look with abhor- 
rence upon any such treatment. 

In the case of Berdell v. Parkhurst, 19 Hun, 358, how- 
ever, it was held in the Second District, that a husband 
might maintain an action at law against his wife to 
recover property belonging to him which had been 
forcibly seized and carried away by her. The learned 
justice who delivered the opinion in that case said 
“The plaintiff is entitled to his own property and 80 
is his wife. He can bring an action for a conversion 
against any one who violates his right to have and pos- 
sess his own property, unless his wife be a person ex- 
cepted by the relation of husband and wife. She has 
the same right of action against all trespassers, unless 
her husband is the sole exception.” And he further 
said: ‘‘ It has been decided that a wife cannot sue her 
husband for slander, nor for assault and battery, nor 
for wages,” referring to the cases which have been 
cited berein and criticised; and also the case of 
Shuttleworth v. Winter, 55 N. Y. 628, which has no 
bearing upon the subject under consideration. No 
reference is otherwise made to the acts of 1860 and 
1862 in the opinion of the court. 

In the case of Jamieson v. Jamieson, 11 Hun, 38, and 
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decided in this district and in this court, it was held 
that in an action by a wife for a limited divorce on ac- 
count of cruel and inhuman treatment by her husband, 
an order of arrest could be maintained under section 
179 of the Code, and there is no substantial difference 
petween that section and section 549 of the Code of 
Civil Procedure, to which reference has been made. 
They both provide for orders of arrest in actions for a 

rsonal injury. The learned justice who delivered 
the opinion in that case said that the relief in the ac- 
tion must be strictly equitable, but that there was 
nothing inconsistent between that fact and the fact 
that the action was for an injury to the person. That 
the cause of action as alleged, and as required by the 
title relating to divorces of the kind sought, sprang 
out of direct personal injury by the husband of his 
wife, which must be of such a character as to prove 
cruel and inhuman treatment, or such conduct on his 
part as to render it unsafe and improper for her to co- 
habit with him. And further, that upon the facts 
alleged the acts of the husband were in part criminal 
assaults and batteries frequently repeated, and which 
inflicted serious injuries upon the person of the plaint- 
iff, which injuries gave her the right of action for the 
remedy which she pursued, and that her cause of ac- 
tion might be properly described in the language of the 
Code as one of pure injury to the person. If so, the 
right of arrest against the defendant was given by sec- 
tion 179 of the Code, on showing that the cause of ac- 
tion existed in the manner described. This case there- 
fore decides that in an action, equitable in its character, 
resort might be had tu a provision relating to actions 
at law for an injury to the person, to secure the appli- 
cation of a provisional remedy, namely, the [right to 
arrest, and as the right to arrest is predicated in that 
ease of the assaults and batteries committed, and 
which could not be resorted to except in an action re- 
lating to them, no difference in principle is discovered 
between that action and the present, except in the 
prayer for judgment. 

In an action for limited divorce, the plaintiff, if suc- 
cessful, would obtain a decree of separation and also a 
money judgment directing the support and mainte- 
nance of the wife. The court would in such a case 
order the payment of asum of money for the support 
and maintenance of the wife, unless there was some 
special circumstance in the case which would prevent 
such a decree. The Legislature did not fail in the 
laws passed in 1848 and 1849 to exclude the husband 
from transactions with which it was deemed just or 
proper he should not be connected, and it was accord- 
ingly provided that any married woman might take 
by gift, grant, devise or bequest from any person other 
than her husband and hold to her own use, ete. If the 
words other than her husband had not been inserted 
the act would have authorized the gift or grant from 
the husband @irectly, and this was foreseen and pre- 
vented because it was not then so intended. In the 
act of 1860, supra, by the seventh section the right was 
given to any married women to sue and be sued on all 
matters having relation to her property which might 
be her sole and separate property or which might 
thereafter come to her by descent, devise, bequest or 
the gift of any person except her husband, in the same 
manner as if she were sole; but in the amendatory act 
of 1862, supra, the words except her husband were 
omitted, thus removing all restrictions and giving a 
right unlimited. These features of legislation in the 
State on the subject of a married woman's disabilities 
arising from the strict rules of the common law, are 
referred to only for the purpose of showing that when 
the husband was to be excepted from the provisions 
expressed, it was so declared. The Legislature there- 
fore proclaimed its own intention in its own form, 
Nothing of this kind was done in conferring upon a 
married wowan the right to sue and be sued, and if 





any argument is to be indulged on the question of in- 
tention, then the result is in favor of the proposition 
that the husband was not to enjoy amenity from arrest 
in any action the wife might bring against him in 
which the right to arrest was allowed. But without 
pursuing this subject further, it is considered quite 
sufficient to say that the language of the statute is, as 
conceded by some of the learned judges to whose opin- 
ions reference has been made, quite comprehensive 
enough to include the husband as one of the persons 
against whom the wife may bring an action for an as- 
sault and battery, and who has been relieved from lia- 
bility under the language of the statute only by judicial 
resort to what is declared to have been the intention 
of the Legislature on the subject. To allow the right 
in an action of this character, in accordance with the 
language of the statute, would be to promote greater 
harmony by enlarging the rights of married women 
and increasing the obligations of husbands by afford- 
ing greater protection to the former, and by enforcing 
greater restraint upon the latter in the indulgence of 
their evil passions. The declaration of such a rule is 
not against tho policy of the law. It is in harmony 
with it, and calculated to preserve peace, and in a 
great measure prevent barbarous acts, acts of cruelty 
regarded by mankind as inexcusable, contemptible, 
detestable. 

It is neither too early nor too late to promulgate the 
doctrine that if a husband commits an assault and bat- 
tery upon his wife he may be held responsible civilly 
and criminally for the act, which is not only committed 
in violation of the laws of God and man, but in direct 
antagonism to the contract of marriage, its obligations, 
duties, responsibilities and the very basis on which it 
rests. The rules of the common law on this subject 
have been dispelled, routed —and justly so— by the 
acts of 1860 and 1862. They are things of the past 
which have succumbed to more liberal and more just 
views, like many other doctrines of the common law 
which could not stand the scrutiny and analysis of 
modern civilization. They have gone to that bourne 
from which no traveller returns; where they must 
rest forever, undistinguished by a single tear shed over 
their departure. The order appealed from should 
therefore be affirmed, with ten dollars costs and dis- 
bursements. 

Daniels, J., concurs. 

Davis, P. J. (dissenting).— Several authorities cited 
by my learned brother Brady show that it has been 
adjudicated by the Supreme Court of this State that 
actions of assault and battery and of slander cannot 
be brought by a wife against her husband. Those ad- 
judications necessarily involved the construction of 
the statute under which the right to bring such an ac- 
tion is now claimed. I think they should be accepted 
by us (after they have stood unreversed for so many 
years) until the question is otherwise decided by the 
court of last resort. There was nothing in conflict 
with those decisions in holding, as this court did, that 
in an equitable action for limited divorce on the 
ground of cruel and inhuman treatment rendering it 
unsafe for the wife to live with her husband, he could, 
on a proper case shown, be arrested and held to abide 
the judgment, because the nature of the action was 
one for injury to the person. The order of arrest in 
such case was in lieu of the old writ of ne exeat by 
which the Court of Chancery held the husband to 
await its judgment within the jurisdiction of the 
court. 

I heartily concur in the unbounded detestation of 
wife-beaters which my brother Brady has so forcibly 
expressed; and I think the Legislature might well 
provide a carefully prepared statute giving direct per. 
sonal remedies by suit in such cases; but the courts 
have decided that that has not yet been done, and the 
doctrine stare decisis requires us to leave to the court 
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of appeals or to the Legislature the gallant duty of 
setting the law free to redress by civil actions all the 
domestic disputes of husband and wife, whether com- 
mitted by unbridled tongues or angry blows. Their 
rights however to such redress ought, I think, to 
be mutual; and to have due regard to the fact that 
many acts, words and things that would be assaults 
and batteries and slanders between other persons have 
no such character between husbands and wives. And 
perhaps some provision should be made allowing 
reasonable opportunities for the restoration of domes- 
tic peace by amicable settlements, free from the liens 
of litigious attorneys. I must therefore inthe present 
state of things dissent from the conclusion of my 
brethren. 


FORFEITURE OF INSURANCE BY LEVY AND 
SALE UNDER EXECUTION. 


WISCONSIN SUPREME COURT, JANUARY 10, 1882. 
HAMMEL VY. QUEEN’s INSURANCE Co. OF LIVERPOOL 
AND LONDON.* 

A provision in a fire insurance policy, that the “ levy of an exe- 
cution” on property insured shall terminate the risk, is 
applicable only to personal property, there being in prac- 
tice no levy of an execution on real estate. 

Such a policy provides for an immediate termination of the 
risk, *‘ if the property be sold or transferred, or any aliena- 
tion or change take place in the title or possession, whether 
by legal process or judicial decree, or voluntary transfer or 
conveyance.” Under the laws of this State the original 
owner of land, his heir, or assignee, has full rights of pos. 
session, occupancy and use for fifteen months after a sale 
of the land on execution. For twelve months of that time 
he has an absolute right to redeem, and on his failure to 
do so, other judgment creditors or mortgagees may redeem 
within the next three months, and the purchaser at execu- 
tion sale can acquire, as such, neither title nor possession 
before the end of the fifteen months. Held, that an execu- 
tion sale of realty is in itself no ground of forfeiture under 
the condition above cited. 


1 upon fire insurance policy. Judgment was 


given for plaintiff in the court below and defend- 
ant appealed. 


Finch & Barber, for appellant. 
Barnes & Goodland and L. Hammel, for respondent. 


Taytor, J. This is an action to recover upon an in- 
surance policy against loss by fire. The respondent 
recovered in the court below, and the company appealed 
from the judgment. The only error assigned by the 
learned counsel for the appellant is that it was shown 
upon the trial, that after the policy was issued and be- 
fore the loss, and without the knowledge of the com- 
pany or its authorized ageuts, the real estate insured 
was sold upon an execution issued upon a judgment 
rendered against the plaintiff. The sale upon the exe- 
cution took place on the 26th day of July, 1879, and the 
loss occurred on the 11th day of November, 1879. The 
judgment upon which the execution was issued and 
sale made was rendered and duly docketed on the 5th 
of June, 1878. The policy upon which this action is 
brought was issued on the 17th of May, 1879, and insured 
the property therein described for one year from the 
date of its issue. 

It is claimed by the learned counsel for the appellant 
that the sale of the real estate made by virtue of the 
execution issued upon said judgment rendered the 
policy void from the date of such sale, under the fol- 
lowing condition in said policy: ‘‘This policy shall be 
void and immediately cease to be binding on the com- 
pany if the property be sold or transferred, or any 
alienation or change takes place in the title or posses- 
sion, whether by legal process or judicial decree, or 


*To appear in 54 Wisconsin Reports. 








voluntary transfer or conveyance.” Appended to the 
paragraph of conditions in which the condition aboyg 
quoted is contained, there is this note: ‘The com. 
mencement of proceedings to foreclose a mortgage or 
levy of execution shall be deemed an alienation of the 
property, and the company shall not be holden for logg 
or damage thereafter.” 

The jury found that the agents of the company had 
knowledge of the litigation which resulted in the judg. 
ment and sale above mentioned, before the policy wag 
issued. They also found that they had no knowledge 
of the fact that judgment had been obtained, or that 
an execution had been issued thereunder and a sale 
made before the loss occurred. 

The question to be determined is whether a sale of 
real estate upon execution, which had not yet become 
perfected by deed, and on which sale the time for re. 
demption by the judgment-debtor had not yet expired 
when the loss occurred, was a breach of the condition 
above quoted. It is not contended by the learned 
counsel for the appellant that this case comes within 
the provisions of the note appended to the paragraph 
as above stated, which makes “the levy of an execu. 
tion’ avoid the policy. This court, in the case of 
Shafer v. Phoenix Ins. Co., 10 N. W. 381, following the 
decision in Colt v. Ins. Co., 54 N. Y. 595, and other cases, 
held, that the words “levy of an execution,” in a policy 
of insurance, meant a levy upon personal property, for 
the reason that in practice there is no such thing asa 
levy of an execution upon real estate. All that is 
necessary to make a regular sale of real estate upon 
execution issued upon a judgment is to publish the 
notice of sale, as required by the statute, and make the 
sale at the time mentioned in such published notices, 
No entry of a levy upon the execution is necessary to 
perfect such sale. 

Whether a sale of real estate upon execution is a vio- 
lation of the condition of the policy above quoted de- 
pends very much upon the nature and effect of such 
sale under the laws of this State. Under our laws the 
sale of real estate upon execution does not give the 
purchaser any right to the possession of the property 
sold until fifteen months after such sale takes place. 
During that time the original owner has the same right 
of possession, occupanpy and use of the premises sold 
that he had before the sale, and during the twelve 
months next after the sale he has the absolute right to 
avoid the effect of the sale by paying the sum bid upon 
such sale, with interest, at the rate of ten per cent. If 
the original owner die during the twelve months the 
title descends to his heirs at law as though he were the 
absolute owner, and such heirs succeed to his right to 
redeem. So if he convey the lands during such time, 
his grantee becomes vested with the title, and may re 
deem from the sale. Theright of the purchaser is con- 
ditional, not only upon the right of the owner to re- 
deem within twelve months after the sale, but also to 
the further condition that other judgment creditors 
and mortgagees may redeem at any time within three 
months after the expiration of the twelve months 
within which the owner has such right. At the end of 
the fifteen months the purchaser may, if no redemption 
has been made, perfect the sale by demanding a con- 
veyance from the officer who made it, or his successor 
in office, and when so clothed with the title, and not 
before, he may demand possession of the premises. 

The purchaser has neither the title, possession nor 
right of possession until the time of redemption expires, 
and can maintain no action for any injury to the 
premises or the possession unless such injury amounts 
to such waste as would entitle a remainderman to 
maintain an action pending the life or other estate, 
upon the termination of which the estate in remainder 
rests. 

Is a sale which only authorizes the vendee to demand 
a conveyance of the title at a future date, which right 
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toso demand the title is subject to be defeated at anz 
time before that date by the owner, his heirs, assigns 
or judgment creditors, upon payment of the purchase- 
money and interest, and which leaves the right or pos- 
session and use in the original owner until such fixed 
date arrives, such a sale, transfer, alienation or change 
in the title or possession as is contemplated by the con- 
dition in the policy above quoted ? 

Keeping in mind the rule which governs the con- 
struction of all contracts, where the main purpose of 
the contract is sought to be avoided by the breach of a 
condition subsequent, which by its terms cuts off all 
inquiry into the question of its materiality or whether 
the party seeking to avail himself of the breach has 
been injured thereby, we are clearly of the opinion that 
such sale was not a breach of the condition. The rule 
is well settled that in the construction of such condi- 
tions, if the terms are of doubtful meaning, or are sus- 
ceptible of two constructions, that meaning will be 
given to them which is most favorable to the rights of 
the party seeking to uphold the contract, and most 
strongly against the party who seeks to avoid it, unless 
such latter construction be clearly against the interest of 
the parties, as shown by the whole contract. The words 
“sold,” ‘‘transferred,’’ “alienation” and ‘‘ change 
of title’’ have been frequently defined by the courts in 
insurance and other cases, and we think the great 
weight of authority is against the construction sought 
to be put upon them by tho learned counsel for the ap- 

llant. 
ie the case of Jackson vy. Silvernail, 15 Johns. 278, it 
was held that where a lessee covenanted not to sell, 
dispose of, or assign his estate in the demised premises 
without the permission of his lessor, and the sale con- 
tained a clause of forfeiture for the non-performance 
of the covenants, it was held that a lease of a part of 
the premises for twenty years was not a breach of the 
covenant and did not work a forfeiture, and that noth- 
ing but an assignment of his whole estate by the lessee 
would work a forfeiture. A like decision was made in 
Wilder v. Harrison, 17 Johns. 66. In the cases of 
Jackson v. Corliss, 7 id. 531, and Jackson v. Kipp, 3 
Wend. 230, it was held under a covenant that on every 
sale or assignment the reversioner should have the 
right to demand one-fifth of the consideration-money, 
that there was no breach of such covenant when the 
sale was made upon execution in a bona fide adverse 
proceeding. 

In Strong v. Ins. Co., 10 Pick. 40, it was held thata 
condition in the policy which provided ‘‘that if the 
property should be sold or conveyed in whole or in 
part the policy should be void,’’ was not broken by a 
sale upon execution, and that the provision in the 
policy referred only to voluntary assignments. See also, 
Smith v. Peterson, 3 Pick. 221; Doe v. Carter, 8 Term 
R. 57; Stetson v. Ins. Co., 4 Mass. 330; Franklin Ins. 
Co. v. Fidley, 6 Whart. 483; Wood Ins., § 326; Baley 
v. Ins. Co., 80 N. Y. 21; Barlow v. Ins. Co., 63 id. 399; 
Commercial Ins. Co. v. Spanknable, 52 Ill. 53; Stark- 
weather v. Ins. Co.,2 Abb. (U. 8. C. C.) 67. These 
cases, and numerous others that might be cited, seem 
to settle the question that the condition prohibiting a 
sale, transfer or coveyance of the insured property is to 
be construed as limited to a voluntary transfer, and 
not to a sale or transfer made by adverse legal proceed- 
ings. In all these and similar cases it is probable that 
if an adverse legal sale, transfer or conveyance of the 
insured property had been made previous to the loss, 
80 as to divest the insured of all right, title or interest 
therein, no recovery could be had for want of an insur- 
able interest in the policy-holder at the time of the loss. 
As this case clearly shows that the sale upon execution 
did not divest the insured of all title or interest in the 
insured property, nor of the possession thereof, at the 
time of the loss, we might rest the affirmance of the 
judgment of the court below upon the ground that the 








conveyance, sale or alienation was not a voluntary one, 

and did not therefore come within the provisions of 

the condition, were it not for the words in the condi- 

tion, “‘ whether by legal process or judicial decree or 
voluntary transfer or conveyance,” but as it may be 

well urged that these words reach back to the begin- 
ning of the sentence, and give character to the words 
**sold or transferred,” as well as to the words “ aliena- 
tion or change of title,’’ we must determine the other 
question, whether the sale on execution, unperfected, 
was a sale, transfer, alienation or change of title within 
the meaning of the condition, admitting that the words 
refer to an involuntary as well as a voluntary sale, etc. 
We think all the decisions hold that these words mean 
such a change of the title in the insured property as 
divests the insured of the legal title, and gives the right 
of possession to some other person than the insured. 
They do not cover an executory contract for sale where 
the vendee does not, by the contract, become entitled 
to the possession, nor an incumbrance of the estate 
by judgment, mechanic’s lien, mortgage or otherwise, 
where such incumbrance is not created by some con- 
veyance which gives the legal title to the incumbrancer. 
It will be found that in all the cases cited by the 
learned counsel for the appellant, to sustain his posi- 
tion, there was an alienation or change of title shown. 
They were cases where there was, in fact, a transfer of 
the legal title before the loss. 

In Perry v. Lorillard Ins. Co., 61 N. Y. 214, the court 
held that a condition similar in all respects to the one 
in this case was broken by an assignment in bankruptcy 
of the insured property before loss. The opinion is 
based upon the ground that the proceedings in bank- 
ruptcy transferred the legal title and possession from 
the insured to the assignee in bankruptcy, and although 
there might still remain in the insured an insurable 
interest, yet there having been a transfer in law and in 
fact of the titlo and possession, the condition was 
broken. 

In Abbott v. Insurance Co., 30 Me. 414, it was held 
that a by-law of the company, which prohibited the in- 
sured from selling or alienating the property in whole 
or in part, was broken by a sale of the property insured, 
although the insured upon such sale took back a mort- 
gage for a part of the purchase-money. Upon this sale 
the purchaser was let into possession and was in pos- 
session when the loss occurred. 

In Tomlinson v. Insurance Co., 47 Me. 282, where by 
the terms of the policy it was to be absolutely void ‘if 
the insured, without the assent of the company, 
alienated the property in whole or in part,” it was held 
that the insured having mortgaged the insured prop- 
erty after the policy issued, and after making such 
mortgage having transferred his equity of redemption 
to another person, from whom he took back a bond of 
defeasance, which was not recorded, as required by 
law, in order to convert such second transfer into a 
mortgage, avoided the policy. It does not appear in 
this case whether the insured remained in possession 
at the time of the loss or not. 

In Springfield Ins. Co. v. Massasoit Ins. Co., 43 N. Y, 
389, it was held that an absolute sale and transfer by 
the mortgagor of the insured premises, before the loss, 
avoided the policy, though the loss was made payable 
to a mortgagee of the insured property. In Savage v. 
Insurance Co., 52 id. 502, the policy contained the 
following condition: ‘‘If the property be sold or trans- 
ferred, or any change takes place in title or possession, 
whether by legal process or judicial decree, or volun- 
tary transfer or conveyance.’’ It was held that the 
policy was avoided by asale and conveyance of the 
property by the assured before loss, although the pur- 
chaser gave back to the insured a mortgage for the 
greater part of the purchase-money. The grantee and 


mortgagor was in possession when the loss occurred. 
In all these cases it will be seen that there was an 
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alienation or conveyance of the property itself; the 
title of the insured was changed and transferred to 
another either by his own act or by operation of some 
legal process, judgment or decree; and in all but one 
the possession was also changed. 

In Arrell v. Fire ns. Co., 13 Gray, 431, the policy 
contained the following condition: ‘* In case of any 
sale, transfer, or change of title in the property insured 
by the company, such insurance shall be void.’’ Upon 
the trial the court instructed the jury as follows upon 
the question of forfeiture: ‘‘That to constitute an 
alienation it must be such as to pass the legal title as 
between the parties to it: that it need not be sucha 
sale as would be valid as against the creditors of the 
plaintiff; that a mere agreement of the parties to rep- 
resent to creditors that there had been such sale to 
protect the property from attachment, when, in fact, 
nothing had been done by way of formal transfer of 
the property, would not constitute such alienation as 
would defeat the policy.’’ This instruction was upheld 
by the Supreme Court. 

In Conover v. Ins. Co., 3 Denio, 254, it was held that 
under the statute creating the corporation, which pro- 
vided that when the property insured by the corporation 
should be alienated by sale or otherwise, the policy should 
be void, the giving of a mortgage upon the property 
insured after it was issued, and before loss, did not 
avoid the policy; that a mortgage was not an “ aliena- 
tion by sale or otherwise,” within the meaning of the 
charter. 

There is an almost uniform line of decisions, upon 
conditions similar to the one in the policy under con- 
sideration, which hold that nothing short of a change 
of the legal title to the property insured will be a 
breach of the condition; and this has always been so 
held where the insured remains in possession, and has 
the right of possession when the loss occurs. Some 
cases have held that an executory sale and possession 
taken by the vendee before loss would avoid the 
policy. Where a policy contained the condition that 
‘““when any property insured in the company shall in 
any way be alienated, or where the title of any prop- 
erty insured shall be changed by sale, mortgage, or 
otherwise, the policy shall be void,” it was held that 
giving a mortgage upon the insured property was not 
a breach of the condition. Shepperd v. Ins. Co., 38 
N. H. 282; Folsom v. Ins. Co., 30 id. 281; Rollins v. 
Ins. Co., 25 id. 206. 

In the case of Shepperd v. Ins. Co., the court, in 
commenting on the construction which should be put 
upon the terms ‘‘when the title shall be changed by 
sale, mortgage,’’ etc., say: ‘“‘The title may be changed 
by a mortgage and foreclosure, but it is not either a 
vulgar or technical expression to speak of a change of 
title by the mere execution of a mortgage. In equity, 
and even at law, a mortgage is nos regarded as a title 
toland. It is considered a lien or incumbrance which 
may transfer the title to the mortgagee; but the mort- 
gagor is regarded as the owner until entry of the mort- 
gagee or foreclosure. We may so readily imagine a 
great variety of forms of éxpression which would make 
a policy void, if the property should be mortgaged, 
that it may be fairly inferred from the use of the 
phrase ‘ when the title shall be changed,’ that it was 
not designed to include a mere mortgage.” These 
comments are quite applicable to the condition under 
consideration. It is admitted that suffering a judg- 
ment to be obtained against the insured, which would 
be alien upon the real estate insured, would not be 
within the terms of the condition, and it seems to us 
equally clear that the giving of a mortgage would not; 
otherwise there would be no sense in the condition 
contained in the note, viz., that ‘‘the commencement 
of proceedings to foreclose a mortgage shall be deemed 
an alienation.” If it were intended that the mere 
giving of a mortgage on the insured premises should 


~ 


be a violation of the condition, there was no necessity 
of adding. by way of explanation, that the commence. 
ment of an action to foreclose the same should be 
deemed an alienation. This explanation clearly shows 
that the giving of a mortgage was not prohibited by 
the previous condition. But there is abundance of 
decisions which hold that the giving of a mortgage is 
not a sale, transfer, alienation, change, or conveyance 
of the property insured. Jackson v. Inswrance Co., 
23 Pick. 418; Allen v. Franklin Ins. Co.,9 How. Pr, 
—; Pollard v. Ins. Co., 42 Me. 221; Washington Ins, 
Co. v. Hayes, 17 Ohio St. 432; Tomlinson v. Insurance 
Co., 47 Me. 232. 

Wood, in his work on Insurance, § 325, cites the case 
of Edes v. Ins. Co., 3 Allen, 362, as an authority hold- 
ing that the giving of a mortgage was a breach of a 
condition in a policy which rendered the policy void 
**avhen the property shall be alienated by sale or other- 
wise,’’ but upon examination of the case we find the 
condition under which the court held the giving of a 
mortgage avoided the policy was as follows: ‘“* When 
any property insured shal] be alienated or incumbered 
by sale, mortgage, assignment or otherwise, the policy 
shall thereupon be void.’’ Arguing from analogy it 
would seem to follow that a sale of real estate upon 
execution, which has the limited effect given to it by 
our laws, in the way of conveying title, would not 
amount to an alienation, conveyance, sale, or change 
of title, within the meaning of the condition in the 
policy in question. 

We are not however without authority upon this 
specific question. 

In Strong v. Insurance Co., 10 Pick. 40, it was held 
that a sale of real estate upon execution, which left in 
the owner the right of redemption, was not a breach 
of acondition in the policy which provided “that if 
the property should be sold or conveyed, in whole or in 
part, the pclicy should be void.” It is said in the head- 
note to this decision that the court also held ‘* that the | 
provision in the policy referred only to a voluntary 
conveyance;’’ but we find no mention of that fact in 
the opinion delivered in the case. 

In Loy v. Insurance Co., 24 Minn. 315, it was held, 
that under a policy containing the exact language 
contained in the policy in this case, the giving ofa 
mortgage by the holder of the policy on the property 
insured, and a sale made upon the mortgage by adver- 
tisement, which left a right of redemption in the 
policy-holder at the time of the loss, did not avoid the 
policy, and was not a breach of the condition. The 
court in this case state the rule adopted by all the 
courts, in construing contracts of this kind in the fol- 
lowing clear and very plain manner: 

“The question for consideration is whether the fore- 
closure sale was a ‘sale, transfer, or change of title’ 
within the meaning of the foregoing condition, such 
as avoided the policy. 

“In construing a condition of this character, if 
upon consideration of the whole contract it is uncer- 
tain whether the language of the stipulation is used in 
an enlarged or restricted sense, or if it is fairly open 
to two constructions, one of which will uphold and the 
other defeat the claim of the insured to the indemnity 
which was his object in making the insurance to ob- 
tain, that should be adopted which is most favorable 
tothe insured and most'in harmony with such, tho 
main purpose of the contract on his part. The reasons 
for this are two-fold: The tendency of any such stipu- 
lation is to narrow the range and limit the force of the 
underwriter’s principal obligation. It is also inserted 
by him for his own benefit and in language of his own 
choice. If any doubt arises as to its meaning the fault 
is his in not making use of more definite terms in 
which to express it. Hence the rule of strict construc 
tion against him, and, the liberal one in favor of the 








assured, which prevails under such circumstances.” 
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This case, we think, cannot be distinguished from the 


case at bar. It might be urged that there isa distinc- 
tion between the case of executing a mortgage upon 
the premises under which no sale had been made, and 
ihe sale of real estate upon execution, so far as che two 
things affect what insurance men call the award 
hazard. In the case of the mortgage before sale the 
insured would be personally liable to pay the mortgage 
debt whether the mortgaged premises were burned or 
not; but after a sale upon execution tne personal lia- 
bility to pay the debt to the amount bid on such sale is 
extinguished, and the purchaser takes the risk of the 
loss, if the property be destroyed by fire or otherwise 
before he becomes entitled to a conveyance of the title 
and possession under it. In the case last cited the 
purchaser took the same risk after he purchased au the 
mortgage sale, and the personal tiability of the assured 
was extinguished when the sale was made, although, 
asin the sale on execution, the right of redemption 
remained in the assured, as well as the title, antil the 
time arrived when the purchaser was entitled to his 
deed. 
In the following cases it is held that executory con- 
tracts for the sale of the insured property do not avoid 
the policy under similar conditions: Jnswrance Co. v. 
Lawrence, 4 Mete. (Ky.) 9; Martin v. Insurance Co., 
11 Barb. (N. Y.) 624, Clinton v. Insurance Co., 45 N. 
Y. 454; Phillips v. mswrance Co., 10 Cush. 350; Hill v 
Insurance Co., 59 Penn. St. 474; Washington v. Insur- 
ance Co., 32 Md. 421; Jackson v. Insurance Co., 16 B. 
Mon. (Ky.) 224; Power v. Insurance Co., 19 La. 28; 
Hutchinson v. Wrighi, 25 Beav. 444. The last case was 
a marine insurance, and before loss the assured trans- 
ferred his interest to a third person by an absolute 
conveyance, and his vendee was entered as owner on 
the register; but upon the trial it was proved that the 
transfer was in fact a mortgage. The defendant in- 
sisted the policy was avoided under two provisions of 
the association. The first was that if the ship was sold 
the risk should cease from the date of the sale, wnless 
notice was given to the secretary. No notice of sale or 
mortgage either was given to the secretary. The other 
provision was ‘‘that no vessel which is mortgaged shall 
be insured. unless the mortgagee give a written guar- 
anty,” etc. No such guaranty had been given. 

it was held the plaintiff could recover notwith- 
standing the form of his conveyance, upon proof that 
twas intended as a mortgage in fact; and second, 
that the mortgage given after the insurance was not a 
violation of the second provision. It seems to us that 
the words used in the condition in this policy clearly 
look to such a sale, transfer, or alienation as passes the 
titie and carries with it the right of possession. Such 
is the definition of the words “sold,” ‘‘ transferred,” 
“alienated ,”’ and, if they are made to include a sale 
upon execution, it is by giving them a meaning which 
they do not ordinarily receive. The added words, 
“change in the title or possession,’ do not extend the 
meaning. It is the titie to the estate which is to be 
changed, not a mere right which may or may not ripen 
into a change of title. lf the words ‘‘whether by 
legal process or judicial decree”’ were omitted, the 
condition would read: “If the property be sold or 
transferred, or any alienation or charge takes place in 
the title or possession by voluntary transfer or con- 
veyance.”’ If that were the condition it would be 
quite clear that the sale, transfer, alienation, or change 
of title would not include a mere agreement to sell 
where the legal title still remained in the vendor, for 
the reason that such agreement would not be a trans- 
fer or conveyance of such property or the title, unless 
the possession was transferred in fact to the purchaser. 

If the plaintiff had made a written agreement with 
his judgment creditor to convey the title to him in 
satisfaction of his debt, or any definite part thereof, 
such conveyance to be made one, two, or ten years 








after the date of the contract, unless within that time 
he paid the amount of the judgment or such part of 
it as was agreed upon, with interest, the plaintiff to 
have the right of possession, occupation, and use of 
the premises in the mean time, the same as if no such 
contract had been made, it seems to me that under all 
the authorities such agreement would not have been a 
breach of this condition. It would have not been a 
sale, transfer, alienation, or change of title or posses- 
sion. It would simply be a contract to make a sale, 
transfer, alienation, or change of title in the future, 
subject to a condition which would avoid the contract 
if complied with by the plaintiff. There would be no 
present change of title, and it seems clear that the 
words in the policy should be construed to mean a 
present change, and not a mere agreement fora change 
in the future. The contract above supposed is, in 
fact, the contract which the law makes for the parties 
upon an execution sale of real estate under the laws of 
this State. 

We think the execution sale was not a breach of the 
condition in the policy. The judgment of the Circuit 
Court is affirmed. 


—_>__——. 


JURISDICTION OF COURTS AS TO PROCEED- 
INGS OF MUTUAL BENEFIT SOCIETIES. 


MARYLAND COURT OF APPEALS, JUNE 30, 1881. 
OscEOLA TRIBE INDEPENDENT ORDER OF RED MEN v. 
ScHMIDT.* 


The by-laws of a mutual benefit association, known as the 
Osceola Tribe Independent Order of Red Men, provided 
that whenever a member had cause of complaint, on ques- 
tions which related to his enjoyment of benefits, he should 
seek redress from his tribe, and if the decisions were 
against him, an appeal from its decisions to the Grand 
Tribe of Maryland, and on that, to the Grand Tribe of the 
United States, and should he neglect to pursue such course, 
and should bring suit in a tribunal outside the order, he 
would be subject to expulsion. Appellee’s intestate, a 
member of the association, pursued the course prescribed, 
and his claim having been decided against him, originally 
and on the appeals, he brought this suit to recover sick 
benefits from the appellant. Held, that the proceedings 
mentioned would bar a recovery. 

CTION to recover moneys claimed to be due from 

defendant below to plaintiff below for member- 

ship benefits. The opinion states the facts. Froma 
judgment for plaintiff defendant appealed. 


Louis Hennenghausen and Wm. Shepard Bryan, for 
appellant. 


Charles J. Bonaparte, for appellee. 


Grason, J. This suit was instituted by August 
Schmidt, to recover sick benefits from the appellant, 
alleged to be a corporation under the laws of this State, 
of which he wasa member. The proof shows that he 
was sick for some time, and that the appellant refused 
to pay him the sum of three dollars a week, during his 
sickness, which he alleged to be due him under its 
laws. 

The by-laws of the appellant, and the charter and 
constitution of the Grand Tribe of Maryland, were 
offered in evidence. The first article of the former 
provides that it shall work under the jurisdiction of 
the Grand Tribe of Maryland. The sixth article pro- 
vides that whenever a member has cause of complaint 
against his tribe on questions which relate to his enjoy- 
ment of benefits, he must first apply to the Grand Tribe 
of Maryland, and if its decision does not satisfy him 
apply to the Grand Tribe of the United States; and if 
he neglects to pursue this course, and brings a suit ina 
tribunal outside the order, he shall be subject to expul- 
sion. The proof sbows that Schmidt, after the appel- 


*To appear in 57 Maryland Reports. 
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lant declined to pay him benefits, did apply to the 
Grand Tribe of Maryland, and afterward from its de- 
cision appealed to the Grand Tribe of the United States, 
which affirmed the decision of the Grand Tribe of 
Maryland. He afterward brought this suit. These 
proceedings were specially pleaded and relied upon as 
a bar to this action, and are conclusive against the ap- 
pellee’s right to recover. 

It was decided in Vundyke’s case in the Supreme 
Court of Pennsylvania, 3 Whart. 312, that where a 
beneficial society had decided under its by-laws, that 
a member was not entitled to benefits, the decision 
was conclusive upon him, and Chief Justice Gibson, 
who delivered the opinion of the court, says: ‘* Into 
the regularity of these proceedings it is not permitted 
us to look. The sentence of the society, acting in a 
judicial capacity, and with undoubted jurisdiction of 
the subject-matter, is not to be questioned collaterally 
while it remains unreversed by superior authority.” 
He also says: ‘*‘ The society never consented to expose 
itself to the costs and vexation of an action for every 
weekly pittance that might be in arrear.” But the 
question has been set at rest in this State by the decis- 
ion of this court in the case of Anacosta Tribe of Red 
Men v. Murbach, 13 Md. 94,95. That also was a suit to 
recover benefits. The by-laws of that society provided 
that questions as to benefits should be decided by the 
tribe, and the decision of the tribe being against his 
right to receive them, he brought suit to recover them, 
and upon appeal this court said: ‘‘These are private 
beneficial institutions operating on the members only, 
who, for reasons of policy and convenience affecting 
their welfare, and perhaps their existence, adopt laws 
for their government to be administered by themselves, 
to which every person who joins them assents. They 
require the surrender of no right that a man may not 
waive, and are obligatory on him only so long as he 
chooses to recognize their authority. In the present 
instance the party appears to have been subjected to 
the general laws and by-laws according to the usual 
course, and if the tribunal of his own choice has de- 
cided against him he ought not to complain. It would 
very much impair the usefulness of such institutions 
if they are to be harassed by petty suits of this kind, 
and this probably was a controlling consideration in 
determining the manner of assessing benefits and pass- 
ing upon the conduct of members.’’ The court refers 
to Vandyke’s case and adopts the views of Chief Jus- 
tice Gibson as *‘ altogether satisfactory.” 

(The remainder of the opinion is devoted to a con- 
sideration of questions of pleading and practice.] 

Judgment reversed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 

ACTION — SPLITTING CAUSE OF — REPLEVIN FOR 
GOODS OBTAINED BY FRAUD AND BANKRUPTCY PRo- 
CEEDINGS. — One C., who was insolvent, purchased 
goods from plaintiffs on credit. Part of these goods 
were seized by defendant, a sheriff, upon an execution 
against C. Plaintiff on discovering the fraud practiced 
on them replevied from defendant the goods taken by 
him. Thereafter they and others filed a petition in 
bankruptcy against C. and he was adjudged a bank- 
rupt. The demand stated in plaintiffs’ petition was 
the value of that part of the goods bought of them 
which they did not retake in the replevin action. Held, 
that the plaintiffs, by proceedings in bankruptcy, did 
not satisfy the sale of the goods replevied to C., and 
that circumstance was no defense to the replevin action. 
It is well settled that where a contract is induced by 
fraud that fact does not render it void or prevent the 
property from passing, but gives the defrauded party a 
right on discovering the fraud to elect whether he will 
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continue to treat the contract as binding or disaffirm 
it and resume his property. The contract continues 
until the party defrauded has determined his election 
by avoiding it, and when once rightfully determined it 
is determined forever. Morris v. Rexford, 18 N. y, 
552. The bringing of the replevin action was an elec. 
tion to disaffirm the contract and reclaim the goods, 
So far as the goods were retaken it was final and con- 
clusive. But plaintiffs, by their effort successful in part 
only, did not lose the right to pursue the original wrong- 
doer for the value of the unpaidjportion. Nor was their 
effort to do so an answer to an action]against one in 
whose hands they found the other part. See Kinney 
v. Kiernan, 49 N. Y. 164. This conclusion is not against 
the rule of law that for one entire contract there should 
not be more than one action nor concurrent suits at 
one time upon one claim. The contract under which 
plaintiffs parted with their goods was avoided alto. 
gether. Defendant’s title to the goods replevied was no 
better than that of C., and the claim in the bankruptey 
proceedings was for the value of goods converted, 
Judgment reversed. Powers vy. Benedict. Opinion by 
Danforth, J. 

(Decided April 11, 1882.] 


INJUNCTION —DAMAGES BY REASON OF — COUNSEL 
FEES NOT ALLOWABLE AS DAMAGES. — In an action in 
which an injunction against defendant was issued, the 
injunction was temporary and there was no prayer in 
the complaint for its continuance. The defendants 
were successful in the action. Held, that plaintiff's 
sureties were not liable for services of counsel in a vain 
effort to show cause why an injunction should not be 
granted, nor for the expenses of a reference ordered on 
defendant’s motion to ascertain the damages by reason 
of the injunction. No damages, other than counsel 
fees, were found to have been sustained by the defend- 
ant. Held, that as plaintiff was not liable for these he 
should not be required to pay for the inquiry. Order 
affirmed in part and reversed in part. Randall v. Car- 
penter. Opinion by Danforth, J. 

[Decided March 7, 1882.] 


NEGLIGENCE—IN NOT RINGING ENGINE BELL AT 
CROSSING — WHAT NOT SUFFICIENT EVIDENCE FOR 
JuryY.—In an action for the death of plaintiff's intes- 
tate who was run over and killed at a street crossing 
by one of defendant’s trains, upon the question of de- 
fendant’s negligence in omitting to ring the engine 
bell as required by statute, the engineer of the train 
testified that he rang the bell; the fireman upon the 
engine stated that he saw the engineer ring the bell, 
and a brakeman and a flagman both in defendant's 
employ testified that they heard the bell ringing. On 
the part of plaintiff one witness testified that he was 
about two avenue blocks away, heard the train passing 
but could not see it and did not see the accident, and 
on the subject of the signal, could testify only “I 
could not say that I heard any bell rung on this engine.” 
He had worked three months in that neighborhood 
and became quite familiar with the passing of trains. 
There was nothing to call his attention to this train, 
he was neither listening nor watching for the signal. 
Another witness was near the track between the street 
where the accident took place and the next street, was 
looking away from the spot, but turned around appar- 
ently at the very instant of the accident. The intes- 
tate, who was a boy of nine years, was running and 
was about two paces from the track, when witness 
turned, and the next thing he saw was the boy thrown 
in the air by the passing engine. On the subject of 
the bell he was asked: ‘‘ Did you hear any bell or 
whistle?’ and answered, *‘ Not to my knowledge.” 
Further on stated that it was not rung to his knowl 
edge, and afterward said *‘ The bell of the engine was 
not rung either before or after the accident.’’ Upon 





cross-examination he was asked ‘‘ You would not be 
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willing to say positively that neither whistle nor bell 
was sounded ?’’ and answered “ No, sir.”” He did not 
pretend that he listened for the bell or that his atten- 
tion was drawn to the fact whether it was rung or not. 
Held, that there was no question of negligence for the 
jury. As against positive affirmative evidence by 
credible witnesses to the ringing of a bell or sounding 
of awhistle, there must be something more than the 
testimony of one or more that they did not hear it to 
authorize the submission of the question to the jury; 
aud it must appear that they were looking, watching 
and listening for it, and that their attention was 
directed to the fact so that the evidence will tend to 
some extent to prove the negative. Culhane v. New 
York Cent., etc., R. Co., 60 N. Y. 133. Judgment 
afirmed. McKeever v. New York Central & Hudson 
River Railroad Co. Opinion by Finch, J. Rapallo, 
Miller and Earl, JJ., concurred. Danforth, J., An- 
drews, C. J. and Tracey, J. dissented. 

[Decided A pril 11, 1882.) 


OFFICER — SALARY OF, WHEN SICKNESS DOES NOT 
stop -- New York ciry.—The compensation of relator 
asa policeman in the city of New York was declared 
by section 43, Laws 1873, chap. 335, to be the amount 
then “legally paid’ to such officer, and this amount 
was also declared to be the “salary and compensation 
fixed for his office’? under that act. By the same 
statute it was provided that the commissioners of 
police might fix ‘‘the salary and compensation "’ of 
derks other than policemen. Held, that the salary 
was annexed to or an incident of tho office, and the 
relator entitled to it as long as he possessed the title 
tothe office; that the statute by implication forbade 
the commissioners to enlarge or diminish the salary of 
apoliceman (People v. Board of Police, 75 N. Y.), and 
that they could not deduct from relator’s compensa- 
tion because by sickness he was disabled from render- 
ing service. The authority given them by the statute 
to remove relator from office for cause after notice 
and examination, or to retire for disability incurred 
inthe performance of duty, did not authorize a reduc- 
tion of compensation. Neither did the provision of 
the statute, that ‘“‘the government and discipline of 
the police department shall be such as the board may, 
from time to time, by rules, etc., prescribe, or that 
giving the board power to enact, modify and repeal 
orders, rules, etc., of general discipline of the sub- 
ordinates under their control. So long as relator pos- 
sessed the office he was entitled to his salary. The 
cases Connor v. Mayor of New York,5 N. Y. 285; 
Smith v. Mayor of New York, 37 id. 518; Dolan v. 
Mayor of New York, 68 id. 274; McVeany v. Mayor 
of New York, 80 id. 185, are not in conflict with this 
decision. Orders reversed. People ex rel. Ryan v. 
French. Opinion by Danforth, J. 
[Decided April 11, 1882.] 

STATES SUPREME 
STRACT. 

APPEAL— WHEN CASE NOT REVERSIBLE — CONFIS- 
CATION ACT—CHARGE WITHOUT EVIDENCE.— The 
question argued was whether a condemnation under 
the confiscation act carried the fee or ouly the life es- 
tate of the owner. There was an exception to a charge 
to the jury, when after referring to the act mentioned, 
the court charged that the condemnation and sale of 
the land in question only carried a life estate, and that 
the heirs of the owner were entitled to recover the 
land. The pleadings nowhere showed that the rights 
of the parties depended on the construction or effect 
of the act, and no part of the evidence was set out in 
the billof exceptions. Copies of deeds, and a stipula- 
tion, in respect to evidence were found in the tran- 
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script, but they were nowhere referred to in the bill of 
exceptions, and it was not even stated in the record 
that they were used at the trial. Held, that the ques. 
tion argued was not presented to this court for consid- 
eration. As long ago as Dunlap v. Munroe, 7 Cr. 270, 
it was said that ‘‘each bill of exceptions must be con- 
sidered as presenting a distinct and substantive case, 
and it is on tho evidence stated in itself alone that the 
court is to decide.’’ Of course evidence may be in- 
cluded in a bill of exceptions by appropriate reference 
to other parts of the recerd, and if that had been done 
here it might have been enough. But with no issue 
made directly by the pleadings, and no evidence set 
forth or referred to in the bill of exceptions showing 
the materiality of the charge complained of, the case 
presents only an abstract proposition of law which 
may or may not have been stated by the court below 
in a way to be injurious to the plaintiffs in error. Such 
a proposition this court are not required to consider. 
Reed v. Gardner, 17 Wall. 409. Judgment of U. 8. 
Cire. Ct., N. D. Florida, affirmed. Jones v. Buckell. 
Opinion by Waite, C. J. 

[Decided Jan. 16, 1882.] 


STATUTORY CONSTRUCTION — RECOGNITION BY STAT- 
UTE OF PREVIOUS UNAUTHORIZED ACTS — COMPROMISE, 
WHEN GOVERNMENT BOUND BY— EVIDENCE.— (1) While 
there isno act of Congress expressly authorizing the 
appointment of timber agents by the commissioners 
of the land office, or by the registers and receivers of 
the local land offices, the appropriation of money in 
several acts of Congress to pay them is a recognition 
of the validity of their appointment. (2) The instruc- 
tions of the commissioners of the general land 
office, delivered occasionally from 1855 to 1877, direct- 
ing them to seize and sell timber cut from the public 
land, also authorized them to compromise with the 
trespassers on payment of a reasonable compensation 
for the timber cut and taken away. A compromise so 
made by which a trespasser agrees to pay all the costs 
and expenses of a seizure by One of these agents, and 
gives bond to pay the value of the timber when ascer- 
tained in a manner pointed out in the agreement, and 
does pay the actual expenses, is a valid adjustment of 
the matter, and binds the United States. On asub- 
sequent seizure of the same property by government 
officers, in disregard of this settlement, and sale of it 
to another person, this compromise is evidence of the 
title of the party who took possession under it, and 
had held it ever since, in an action between him and 
the second purchaser. Judgment of Supreme Court 
of Utah reversed. Wells v. Nickles. Opinion by Mil- 
ler, J. 

[Decided Jan. 16, 1882.] 


BANKRUPTCY — FEDERAL QUESTION — CONTINUANCE 
OF SUIT BY ASSIGNEE IN NAME OF BANKRUPT.— (1) A 
State court in the trial of an action was asked to de- 
cide that the proceedings in bankruptcy against plaint- 
iff were a bar to the further prosecution of the suit in 
the name of the bankrupt. This was refused, and the 
jury were told that they might bring in a verdict for 
the plaintiff notwithstanding the bankruptcy if they 
found in his favor on the other issues. Held, that a 
Federal question was involved. (2) If an assignee in 
bankruptcy expressly consented that a bankrupt 
might continue a suit which he had brought in his own 
name defendants cannot avail themselves of the bank- 
ruptcy as a defense. By section 5047, United States 
Revised Statutes, the assignee may prosecute or de- 
fend suits pending in the name of the bankrupt at the 
time of the bankruptcy, but there is nothing which 
renders it necessary for him to make himself a 
party on the record to do what is thus allowed. What 
was said in Herndon v. Howard, 9 Wall. 665, must be 
construed in connection with the case then under con- 
sideration, which was an application by an assignee to 
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be substituted in this court for the origina! appellant, 
who had become bankrupt after the appeal was taken. 
The true rule is stated in Eyster v. Gaff, 91 U. S. 521; 
Burbank v. Bigelow, 92 id. 183; Norton v. Switzer, 98 
id. 364; Jerome v. M’Carter, 94 id. 737; M’Henry v. 
La Societe Francaise, 95 id. 60; and Davis v. Fried- 
lander at this term, which, although cases where the 
bankrupt happened to be a defendant, establish the 
doctrine that under the late bankrupt law the validity 
of a pending suit, or of the decree or judgment therein, 
was not affected by the intervening bankruptcy of one 
of the parties; that the assignee might or might not be 
made a party; and whether he was so or not, he was 
equally bound with any other party acquiring an in- 
terest pendente lite. It is no defense to the debt 
that the creditor has become a bankrupt; and if an 
assignee after notice permits a pending suit to pro- 
ceed in the name of the bankrupt for its recovery, he 
is bound by any judgment that may be rendered. 
This is a sufficient protection for the debtor. Judg- 
ment of Colorado Sup. Ct. affirmed. Thatcher v. Rock- 
well. Opinion by Waite, C. J. 

| Decided March 6, 1882.] 


PAYMENT — CONTRACT PAYABLE IN CONFEDERATE 
MONEY.—On the 5th of December, 1863, after the 
proclamation of emancipation, and in that part of 
Virginia the people of which were in rebellion against 
the United States, one resident therein sold and de- 
livered to another a number of slaves, with warranty 
of title, but not of soundness, the purchaser covenant- 
ing ‘to pay on delivery the sum of $25,000 in bankable 
Confederate currency, and in addition to give his note,” 
with two persons named as sureties, ‘‘ for the further 
sum of $20,000, to be paid in twelve months after call, 
in equal annual payments thereafter, or at the pur- 
chaser's option it may be, on call, all or a part paid; ” 
and the seller covenanting “ not to call upon the pur- 
chaser for specie when it is at a premium, but engag- 
ing on his part to be satisfied with the bankable cur- 
rency of the day, on the stipulation to choose his own 
time for the call.’’ On the Ist of January, 1864, the 
purchaser, in lieu of the note, made to the seller two 
bonds, with the same persons as sureties, to pay $8,000 
*‘on demand, or twelve months thereafter, at the 
option of the obligors,’”’ and $12,000 ‘‘on demand, or 
two years thereafter, at the option of the obligors, 
in the bankable currency of the day, according to the 
agreement of the 5th of December last; the said de- 
mand shall be made in writing by the obligee, his heirs 
or legal representatives only.’’ Payment of the bonds 
was demanded in writing by the obligee after the end 
of the war of the Rebellion, and when the bankable 
currency of Virginia consisted wholly of notes of the 
United States or of the National banks. Held, in an 
action on the bonds, that the plaintiff had no ground 
of exception (1) to the admission of evidence that at 
the time of the making of the agreement and the 
bonds Confederate currency was bankable, and was the 
only currency in circulation in Virginia, the value of 
gold in relation to such currency was as nineteen or 
twenty to one, slaves were not being sold at all for 
gold, and these slaves were not worth in Confederate 
currency so much as $45,000, and that before the war, 
when the price of slaves was at its highest, such a lot 
of slaves would not have been worth more than a fifth 
of that sum in gold; (2) to an instruction to the jury 
that if they found that the bonds were made in refer- 
ence to Confederate currency, the plaintiff was enti- 
tled to recover the amount therein stipulated, to be 
paid at the value of Confederate money compared with 
National currency at the time of the making of the 
bonds. It is settled by the decisions of this court 
that a contract made within the so-called Confederate 
States during the war of the Rebellion to pay a certain 
sum in dollars, without specifying the kind of currency 





in which it was to be paid, may be shown by the 
nature of the transaction and the attendant circum. 
stances, as well as by the language of the contrag 
itself, to have contemplated payment in Confederat, 
currency; and that if that fact is shown in an action 
upon the contract, no more can be recovered than the 
value of that currency in lawful money of the Unite 
States. Thorington v. Smith, 8 Wall. 1; Confederaty 
Note case, 19 id. 548, 559; Wilmington & Weldon Rai). 
road Co. v. King, 91 U. S. 3. The facts of tne cag 
clearly distinguish it from Gavinzel v. Crump, 22 Wall, 
308, and bring it within that class of cases in whigh 
the Court of Appeals of Virginia has held contract 
made during the war to be payable in Confederate 
currency only. See M’Clung v. Erwiu, Hilb v. Peyton, 


Bowman v. McChesney, and Calbreath v. Virginis ¥ 


Porcelain Co., 22 Grat. 519, 550, 609, 697. Judgment 
of U. 8. Cire. Ct., W. D. Virginia, affirmed. Rivesy, 
Duke. Opinion by Gray, J. 

[Decided April 3, 1882.] 
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MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
NOVEMBER, 1881. 

EVIDENCE— RECORDS IN POLICE STATION OF THE 
STATEMENTS OF POLICEMEN.—At the trial of an indict 
ment for burglary, defendant gave evidence tending to 
show that at the time the offense was committed he 
was absent from the State. In rebuttal the prosecution 
offered the evidence of a sergeant of police of Salem, 
who testified that he kept a record concerning matter 
of police administration; and that the entries therein 
were made by him from verbal reports made to him by 
officers of the police force. He further testified against 
the defendant’s ‘objection, that on a specified day 
shortly preceding the offense, an officer verbally re 
ported to him that he had seen the defendant on the 
street that night. The evidence was admitted for the 
purpose of fixing the date. Held, that it was incom 
petent. References to conversation or to any tran- 
actions inter alios, which may be referred to for the 
purpose of fixing a date, are commonly in the natur 
of facts which enable the witness to swear affirmatively, 
In this case, if the officer had sworn that he saw th 
defendant in the street at some time and bad made the 
report at that time to the sergeant, and that he had 
made but one such report, but was wholly unable to 
fix the date of it, it would have been competent for the 
sergeant to fix the date by a reference to his minutes, 
orin any other mode to fix the precise time of the 
transaction, and no tule of law would have been vie 
lated. As it now stands, the fact that the defendant 
was in Salem on that day is in the case without the 
sanction of anoath. Tho case of McDonald v. Savoy, 
110 Mass. 49, does not in any manner conflict with 
these views. The evidence, being therefore merely 
hearsay, is incompetent. Commonwealth of Massa 
chusetis v. Ricker. Opinion by Lord, J. 


MUNICIPAL CORPORATION — TOWN MAY _ SETTLE 
CLAIM, BUT NOT GIVE GRATUITY — NATURE OF CLAIM. 
—It isin the power of towns to settle claims which 
may be made upon them arising out of their adminis 
tration of their municipal affairs. A vote to appre 
priate money for such a purpose is therefore binding 
upon them, even if, upon subsequent examination, it 
is ascertained that the claim which was to be settled 
thereby was one which could not have been succes 
fully maintained. Nelson v. Milford, 7 Pick. 18; 
Bancroft v. Lynnfield, 18 id. 566. They have no a 
thority to appropriate money for gratuities to persomi 
whose situation may appeal to public sympathy. Fow 
ler v. Danvers, 8 Allen, 80; Cooley v. Granville, # 
Cush. 56; Tash v. Adams, 10 id. 252. Plaintiff, who 
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as injured by the fall of an embankment he was ex- 
yating under the direction of the town highway sur- 

or, applied to the selectmen for compensation. 
sre was evidence that the injury was caused by the 
sfendant’s carelessness. There was also evidence 
it was caused by the plaintiff's carelessness. There 
evidence tending to show that he put his applica- 
ion to the selectmen upon the ground of a gratuity, 
necause he had been injured, was unable to work, and 
r. There was also evidence tending to show 

he put his application upon the ground of a legal 
aim, because the highway surveyor had put him ina 
gerous place to work. The selectmen recommended 
othetown meeting that plaintiff be paid $200, which 
eport was amended by inserting $500 instead, and as 
amended adopted. Plaintiff called upon the selectmen 
forthe money, expressing his willingness to accept it 

n satisfaction of his claim. It not being paid, he 

prought action for $444 and interest against the town 

orhis injury. Held, that the question whether the 
own, in adopting the resolution to pay $500, did it in 
settlement of a claim or as a gratuity, was not deter- 
nined by the form of plaintiff's application. Matthews 
vy. Inhabitants of Westborough. Opinion by Devins, J. 


SEDUCTION — EVIDENCE — COMPLAINTS MADE BY 
SEDUCED PERSONS OF PAINS— PLEADING — VARIANCE. 
(1) In an action for seduction of plaintiff's daughter 
ho had since died, plaintiff's witnesses testified to 
emplaint of pain made by the daughter, some before 
xd some after the issue of the writ in the action. The 
omplaints did not appear to have been statements of 
fact or narrations of past occurrences, but only such 
xclamations or expressions as usually and naturally 
company and manifest the existence of present pain 
illness. Bacon v. Charlton, 7 Cush. 581; 1 Greenl. 
iby.§ 102. The fact that some of these complaints 
ere made since the date of the writ affected their 
eight only, and not their competency. Barber v. 
erriam, 11 Allen, 322. The plaintiff was entitled to 
ecover in this action all the damages, whether before 
rafter the date of the writ, resulting from the injury 
ued for. (2) The declaration alleged that the daughter 
shis servant, and as damages that he was deprived 
of the services of said servant. Held, that a refusal 
ocharge that *‘ under this declaration the plaintiff can 
eover damages only for said loss of ability to render 
pe, and not for any distress and anxiety of mind 
hich the plaintiff, as father of said servant, may have 
ustained in being deprived of the society and comfort 
if his daughter, and by the dishonor which he has re- 
eived, nor for any other wrong which the plaintiff 
hay have sustained because of the relation of father 
nd daughter which existed between the plaintiff and 
issaid servant,’’ and charging the contrary, was not 
or. The foundation of the action is the loss of ser- 
ite; and the injury to the plaintiff's feelings as a 
father is but one element in computing the damages, 
ndneed not be specially alleged in the declaration. 
Phillips v. Hoyle, 4 Gray, 568; Hatch v. Fuller. Opin- 
mby Gray, C. J. 
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OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1881.* 


CORPORATION — SUBSCRIPTION TO STOCK — WHEN 
UBSCRIPTION NOT BINDING.—To entitle a person to 
ome a member of a corporation, which is being or- 
ized under the Ohio Statute, “‘An act to regulate 
nce companies,’’ his contract to take shares 
terein must be in writing, and be mutually binding on 
ti parties. A verbal promise to take shares, while 
stock is being subscribed which is necessary to 
horize an organization, does not constitute the 


promisor a stockholder or member of such corporation, 
and a promise to pay for such shares is without a suffi- 
cient consideration to support it. A recovery on such 
promise to pay cannot be had, in the absence of facts 
showing that the promisor is estopped from setting up 
such want of consideration. Valk v. Crandall, 1 Sandf. 
Ch. 179; Tonica & Pet. R. Co. v. Stein, 21 Ill. 96; 
Chester Glass Co. v. Dewey, 16 Mass. 94; Spear v. 
Crawford, 14 Wend. 20; Selma & Tenn. R. R. v. Tip- 
ton, 5 Ala. 787; Phillips Limerick Academy v. Davis, 
11 Mass. 113; New Bedford J. Co. v. Adams, 8 Mass. 138; 
Essex Turnpike Co. v. Collins, 4 Mass. 292; Lake On- 
tario, A. & N. Y. R. R. Co. v. Mason, 16 N. Y. 451; 
Vreeland v. N. J. Stone Co., 29 N. J. Eq. 188; P. & 8. 
R. R. Co. v. Gazzam, 32 Penn. St. 340; Thames Tunnel 
Co. v. Sheldon,6 B. &. C. 341. Fanning v. Insurance 
Co. Opinion by Johnson, J. 


CORPORATION — ULTRA VIRES.—The board of direct- 
ors of a railroad company, who are authorized by the 
act of incorporation to construct, maintain and operate 
arailroad, and for that purpose are empowered to 
make contracts and “ to doall acts needful to carry into 
effect the objects for which it was created,” including 
the right to demand and receive for the transportation 
of passengers and property a compensation not exceed- 
ing a maximum rate, may, within that limit, make 
contracts for transportation for a fixed future period. 
Such a contract, if otherwise valid, is now wlira vires 
and void for the reason that it binds the corporation 
for a fixed period of time. Railroad Co. v. Furnace 
Co. Opinion by Johnson, J. 


LIMITATIONS — RENEWAL OF CONTRACT BY PART 
PAYMENT.—By the Ohio statute of limitations, when 
payment is made upon a demand founded on,contract, 
an action may be brought thereon within the time 
limited, after such payment. Held, that a payment by 
a principal debtor, which will take a case out of the 
statute of limitations as to him, will have the same 
effect as to his surety, who is present for the purpose 
of seeing that the payment is made and credited, and 
makes no statement that any limitation shall be placed 
on the effect of such act. The views expressed in 
Jackson v. Wooley, 8 Ell. & BL 778, and in Bailey v. 
Corliss, 51 Vt. 366, in apparent conflict with this con- 
clusion, are founded on statutes different jin terms 
from the Ohio one. Glick v. Crist. Opinion by the 
Court. 


TRIAL— RIGHT OF OPENING AND CLOSING.—In an 
action to recover damages for assault and battery, 
where an issue was joined on an answer justifying the 
alleged trespass, the court allowed defendant to begin 
and close, in offering testimony, and in the argument 
held, that unless there were special reasons authorizing 
the court to otherwise direct, the right to begin and 
close was in the plaintiff. 1 Greenl. Ev.,§ 77, and 
notes; 1 Whart. Ev., §§ 353, 357, 358; Mercer v. Wall, 5 
Ad. & El. N. S. 447 (5 Q. B. 447); Page v. Osgood, 2 
Gray, 260; 1 Phillips on Ev., § 816, note 223. Dille v, 
Lovell, Opinion by Johnson, J. 


ILLINOIS SUPREME COURT ABSTRACT.* 

CORPORATION — FOREIGN CORPORATIONS — WHERE 
STATUTE DOES NOT FORBID BUSINESS IT PERMITS — 
LOAN BY ON MORTGAGES.— The general incorporation 
law of Illinois, passed in 1872, neither grants nor pro- 
hibits the right of foreign corporations to do business 
in this State. It is simply a law imposing regulations 
and restrictions, and its meaning is, that where the 
general laws of this State provide for the organization 
of corporations, foreign ones of like character doing 
business in this State shall exercise no greater or differ- 





*To appear in 37 Ohio State Reports. 





*To appear in 101 Dlinois Reports. 
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ent powers, and shall be subject to the same liabilities, 
restrictions and duties. Held, that the failure to pro- 
vide for the organization of other domestic corpora- 
tions than those named in the general law on the sub- 
ject is not an exclusion of foreign corporations of like 
character. The excepted corporations, and foreign 
corporations of like character, are simply unaffected by 
the general law of 1872; and as the formation of such 
corporations in the State is not prohibited, there is no 
prohibition of foreign corporations of the same charac- 
ter from doing business in this State. The policy of a 
State not to permit the transaction of business in its 
limits by foreign corporations, or to allow such cor- 
porations to acquire and hold real estate, must be ex- 
pressed in some affirmative way. It cannot be affirmed 
from the fact that the Legislature has made no provis- 
ion for the formation of similar corporations. Accord- 
ingly held, that a loan made by a foreign corporation, 
in 1873, to a citizen of this State, secured by a mortgage 
given at the time, is not void as being prohibited by 
any legislation of the State, or contrary to public pol- 
icy, and such mortgage may be foreclosed, and pass the 
title to real estate. The case, United States Mortgage 
Co. v. Gross, 93 Ill. 483, overruled. See Bank of Au- 
gusta v. Earle, 13 Pet. 519; Bank of Washtenaw v. 
Montgomery, 2 Scam. 422; Farmers’ Loan, etc., Co. v. 
McKinney, 6 McLean, 7; Cowell v. Springs Co., 100 U. 
S. 55; Christian Union v. Yount, 101 id. 856; People v. 
Loewenthal, 93 Ill. 191. Stevens v. Pratt. Opinion by 
Scholfield, J. 


EVIDENCE — SECONDARY — ADMISSIBLE UNLESS OB- 
JECTED TO. — It is well settled that secondary evidence 
may always be received upon the trial of an issue, un- 
less objected to on that ground at the time it is given or 
offered, so that the objection may be obviated by fur- 
ther testimony. The objection to such testimony can- 
not be taken for the first time in acourt of review. 
Walsh v. Wright. Opinion by Mulkey, J. 


JUDICIAL SALE —IRREGULARITIES IN, DO NOT AVOID: 
—Ifaccourt of general jurisdiction has jurisdiction of 
the parties, and of the subject-matter of the litigation, 
no matter how erroneously it may thereafter proceed, 
within the bounds of its jurisdiction, its decrees will 
be conclusive until reversed or annulled in some direct 
proceeding, and the title to property acquired at a sale 
under such a decree, by a stranger to the record, will 
be upheld, although the decree itself may afterward be 
reversed for manifest error. It is the policy of the law 
to maintain judicial sales. Whitman v. Fisher, 74 Ill. 
147. Allman v. Taylor. Opinion by Scott, J. 


STATUTE OF FRAUDS— TRUST BY PAROL.— Where 
three brothers furnished money to purchase the land 
of their sister on judicial sale, for the benefit of her 
children, and one of the brothers bought the land under 
this arrangement, taking the deed in his own name, to 
secure himself and two brothers for the money ad- 
vanced, the promise to hold in trust for the sister’s 
children being verbal only, and it also appearing that 
the purchaser had made and delivered a deed to such 
children, which was returned to him to get his wife’s 
signature and release of dower, and was retained by 
him, it was held, that a court of equity would compel 
an execution of the trust by a conveyance to the chil- 
dren of the sister. It is very well settled, by decisions 
of this court, that oral evidence is admissible in equity 
to show that an absolute deed was intended as a mort- 
gage.* Reigard v. McNeil, 38 Ill. 400; Ruckman v. 
Atwood, 71 id. 155; Strong v. Shea, 83 id. 575, and 
many other cases. In 2 Washb. Real Prop. 451, after 
discussing the rule under the statute of frauds that no 
trust can be raised by mere agreement, unless in writ- 
ing, the author adds: “If a grantee obtain a deed by 


means of promises to hold the land for another, this is 
sufficient to raise a trust in favor of the latter, on the 





a 





ground of fraud, and this may be proved by paroj,” 
To the like effect is Roller v. Spillmore, 13 Wis. 26; ang 
see Dennis v. McCagg, 32 Ill. 429. Wright vy. Gay, 
Opinion by Sheldon, J. 


———_~>__—_—. 


FINANCIAL LAW. 


BOND — CERTAINTY IN CONTRACT.— An obligor ing 
bond pledged himself to be responsible for the payment 
of a note, setting out in said bond the names of the 
payer and payee, the amount and date of the note ang 
for what it was given, when due and payable and the 
rate of interest. Held (upon demurrer that no obliges 
is named), the payee is pointed out with sufficient cer, 
tainty as the obligee with whom the contract is made, 
Phelps v. Call, 7 Ired. 252; Green v. Thornton, 4 Jones, 
230; Shewell v. Knox, 1 Dev. 404, cited, distinguished 
and approved. North Carolina Sup. Ct., October term, 
1881. Leach v. Flemming. Opinion by Smith, C. J. 


GUARANTY — WHEN GUARANTOR LIABLE— NOT 
SECURED BY DEED OF TRUST. — A. party guaranteed the 
payment of a promissory note and coupons before thei 
delivery, the note running for five years, with interest, 
payable semi-annually, but containing a clause that j 
default should be made in the payment of principal o 
interest, or any part thereof, for the space of ten da 
then, on the election of the holder, the whole note an 
all arrears of interest should become due, and the who 
was declared due for default in the payment of inter 
est, and the guarantor, who was also trustee inad 
of trust given to secure the note, was authorized to se 
the mortgaged premises for the full amount of the de 
which he did, but struck the property off to the credi 
tor without any authority to do so, the creditor refu 
to accept the deed made by the trustee, and assigned| 
the note to the plaintiff, who brought suit in his own 
name upon the guaranty. Held, that the Ley 
entitled to recover. Illinois Sup. Ct., « ~ 9, 1882, 
Ellsworth v. Harmon. Opinion by Dickey, J., 101 Il, 
274. 

INDORSEMENT — NOTARIAL CERTIFICATE, OF WHAl 
EVIDENCE — NOTICE — PRESUMPTION. — The woril 
“after diligent search and inquiry to ascertain bis 
whereabouts,”’ contained in a notarial certificate of 
protest of a promissory note, are not admissible asevi 
dence of such “diligent search and inquiry”’ having 
been made. Such clause in the protest refers to mat 
ters collateral and independent of the presentation aud 
refusal of payment, and is a conclusion of law whi¢ 
the notary could not legally draw or establish by hi 
own testimony. But if it were unnecessary for th 
notary to make any search or inquiry for the resident 
of the indorser, the admission of said clause as evident 
will be no ground for a reversal. The law does notre 
quire actual notice, to the indorser, of the demando 
payment and refusal by the maker, but due diligence 
~ give notice. See Whiteford v. Buckmyer, 1 Gi 

127; Graham v. Sangston, 1 Md. 66; Weems v. Farmer 
Bank, 15 id. 239; Story Prom. Not. (6th ed.), § 34 



















Baker v. Morris, 25 Barb. 138; Walters v. Brown, 
Md. 285; Bell v. Hagerstown Bank, 7 Gill. 223; Whi 


ridge v. Rider, 22 Md. 548; Bank of Columbia v. Lar 
rence, 1 Pet. 578; Bank of U. S. v. Carneal, 2 id. 5 
In an action against the indorser of a promissory not 
it appeared that he was a resident of the city of Bali 
more (the place of the execution and date of the note 
at the time of its execution and date, and continued! 
reside there some time afterward, and retained his sig 
at his place of business, and his name in the city dire 
tory. Held, that in the absence of proof of knowled 
to the contrary on the part of the holders, he wig 
reasonably have been presumed by the notary to: 
still a resident of the city, and treated as such in givi 
him notice. Maryland Ct. of Appeals, June 30, 
Reier v. Straus. Opinion by Bowie, J., 54 Md. 28, 
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NATIONAL BANK— EQUITIES AS TO MORTGAGE— 
LIABILITY OF ONE HOLDING STOCK AS SECURITY. — (1) 
Where a bank holds a judgment which is a first lien 
upon real estate, and an arrangement is made between 
the officers of the bank and the parties to a mortgage 
subsequently executed upun the same premises, that 
the mortgage is to be considered a prior lien to the 
judgment of the bank, but the records continue to show 
the judgment to be prior and paramount, and the 
premises are sold under the judgment, and an innocent 
purchaser for value, without notice, acquired title 
thereto, held, that such purchaser is not subject to 
the equities existing between the mortgagee and bank; 
nor subject to any equities in favor of the parties hav- 
ing title under the foreclosure of the mortgage. (2) 
Where a person is merely in possession of the stock of 
anational bank as collateral security for the payment 
ofadebt and does not participate in the meetings of 
the stockholders, and is not recognized by the stock- 
holders as a member, he is not such a part of the bank 
corporation as to be bound by the knowledge of the 
facts in possession of the officers of such bank. Kansas 
Sup. Ct., Feb. 27, 1882. Baker v. Woolson. Opinion 
by Horton, C. J. 


NEGOTIABLE INSTRUMENT — WHAT IS— EVIDENCE.— 
Aninstrument in the form of a promissory note, with 
aseal attached, has all the qualities of negotiable paper, 
in this State. Tbe production of such a paper, sup- 
ported by proof of the handwriting of the obligor, is 
sufficient evidence of delivery and of the ownership of 
the holder. Blume v. Bowman, 2 Ired. 338; Jackson 
y. Love, 82 N. C. 405; Whitsell v. Mebane, 64 id. 345. 
North Carolina Sup. Ct., October term, 1881. Pate v. 
Brown. Opinion by Smith, C. J., 85 N. C. 166. 


NEGOTIABLE INSTRUMENT — PROMISSORY NOTE — 
PAROL EVIDENCE —— PLEDGE — POWERS OF PLEDGEE.— | 
(1) Parol evidence is admissible for the purposes of 
showing that a note transferred by indorsement and 
delivery was intended to be held by the transferee not 
absolutely, but only as collateral security. (2) The 
pledgee of a promissory note has no right to surrender 
ittothe maker without payment, or]to dispose of it 
otherwise than by a fair sale. If he cannot collect it, 
he must return it to the pledgeor. If he surrenders it, 
he will be chargeable with its full amount; so, too, if 
he makes use of it in any transaction of his own. 
Johnson v. Huston, 17 Mo. 59; Lewis v. Dunlap, 72 id. 
174. Supreme Court of Missouri, 1881. Wood v. Mat- 
thews. Opinion by Henry, J., 73 Mo. 





—~<——__—. 


CORRESPONDENCE. 





KIssInG THE Book. 


Editor of the Albany Law Journal: 

Your article on the form of administering an oath 
in“ Current Topics” in the JouRNAL of the 22d inst., 
impels me to say that some twenty years ago, at the 
opening of the Circuit in Sullivan county, the old 
Bible, which had been sworn on for half a century, 
could not be found, and Judge Hogeboom, I think, 
who was presiding, saved the expense of a new one 
and started the wheels of justice by swearing the wit- 
hess with uplifted hand. That form still prevails, and 
Sullivan coutty in its corporate capacity hasn’t owned 
a Bible since! The odor of sanctity however still 
permeates the court-room, as it stands within the 
shadow of an Orthodox church, but the Bible is en- 
tirely unused in the taking of oaths. 

Shortly after this new form of swearing was intro- 
duced, one Daniel Brodhead, now deceased, became 
& justice of the peace. He was a man of commanding 
Presence, great dignity, and had a voice like ** Milton’s 





organ roll,’’ and in putting the oath to a witness he 


would say impressively: ‘‘Arise and hold up your 
right hand; you do solemnly swear in the presence of 
the everliving God, the searcher of all hearts, that the 
evidence you shall give, etc., etc., shall be the truth, 
the whole truth, and nothing but the truth,” and the 
witness thus sworn generally got a clear idea of the 
obligation the oath imposed. A church full of Bibles, 
without Brodhead’s voice and manner, could have 
added nothing. C. 


Editor of the Albany Law Journal: 

Alongside of your editorial of April 22, 1882, on ad- 
ministering oaths, might be put this incident. In June, 
1874, court was held in Greene county, Ohio, ex-Gov- 
ernor St. Clair acting as prosecuting attorney. hen 
the time came for swearing the jury St. Clair care..ssly 
took a book from a few on a shelf in one corner of the 
room, and the foreman was accordingly sworn upon it; 
but the book, so much resembling a testament in ap- 
pearance, proved to be an odd volumeof the Arabian 
Nights’ Entertainments! 

This mistake brought the practice of swearing on 
the Evangelists so much in disrepute in Ohio, that the 
oath is no longer required to be taken on the sacred 
volume. G. M. SALTZGABER. 

Van WERT, O., April 24, 1882. 


——__>___—__ 


NEW BOOKS AND NEW EDITIONS. 





ScHOULER ON HUSBAND AND WIFE. 

A Treatise on the'Law of Husband and Wife. By James 
Schouler. Boston: Little, Brown & Co., 1882. Pp. Ixviii, 
659. 

M® SCHOULER is widely known to our profession 

i as the author of the best extant work on Domes- 

tic Relations. The present isan expansion of a portion 

of that work, and confirms our long-entertained theory 
that to get a book just right the author should re- 
write it after ten years. This is atimely and extremely 
useful undertaking, and the execution of it deserves 
cordial and almost unreserved praise. We may profess 
to speak of this subject with a more accurate knowl- 
edge than on most others, and we have an especially 
intimate acquaintance with Mr. Schouler’s general 
treatise. The present work is accurately denominated 
a treatise. It is not a digest, nor a patchwork of other 
men’s opinions, nor a mass of quotations; but the 
author has treated of the subject in his own language 
and his own thoughts as a@ commentator. The cases 
are subordinated and used only as illustrations of the 
principles laid down in the text. To Mr. Schouler 
must be given the praise of being the] best law writer 
of our day, in point of style. There is nothing in our 
books more excellent in thought and expression than 
his introductory chapter, albeit we do not entirely 
agree with the author in all his conclusions upon the 
policy and effect of the modern married woman’s laws. 

Mr. Schouler also possesses the art of presenting the 

substance of a vast number of adjudications clearly, 

gracefully, without tediousness, and so as to leave a 

distinct and unclouded impression. We would put 

this book in the hands of every law student as well as 
in the library of every practitioner. It is furnished 
with a useful appendix-summary of recent married 
women’s acts, and exhaustive tables and index. It is 
of course admirably printed. We note that Mr. 

Schouler adheres to the opinion that a wife deserted 

by and living apart from her husband is at common 

law liable upon her own contract for necessaries. §115. 

This we think is stated too broadly, ‘and should be 

limited to cases where the husband is without the 

realm or State and beyond the creditors’ reach. See 

23 Alb. Law Jour. 284; Priest v. Cone, 51 Vt. 495; S. C., 

31 Am. Rep. 695, and note, 697; Hayward v. Barker, 52 

Vt. 429; S. C., 36 Am. Rep. 762; and note, 764. 
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Dos Passos on STocK-BROKERS AND STOCK- 
EXCHANGES. 

A Treatise on the Law f Stock-Brokers and Stock-Exchanges. 
By John R. Dos Passos, of the New York Bar. New York: 
Harper & Brothers, 1882. Pp. xliii, 1043. 

Several small monographs on this subject have re- 
cently been published; we recal: Mr. Biddle’s and Mr. 
Lewis’. The present is by far the most ambitious, un- 
questionably is the most complete, and we believe is 
in the main excellent. It is certainly a very intelli- 
gent piece of work, and so faras we can judge is ac- 
curate and trustworthy. The historical portions are 
especially interesting. Wedo not share the author's 
admiration of his subject and of those people to whom 
his book is particularly addressed. We do not at all 
approve his denominating the customer as the 
“Client; ” and especially we protest against his writ- 
ing it with a capital C. (as he writes broker with a 
capital B.), as if these partners in gambling were en- 
titled to especial reverence. But theseare trifles. The 
book is a lawyer-like performance, and we recommend 
it to the Wall street criminals, their co-adjutors, and 
their victims. The author has appended the Constitu- 
tion and by-laws of the New York Stock Exchange, 
the rules and regulations of the London Stock Ex- 
change, and the rules and regulations of the company 
of stock and exchange brokers of Paris. There is a 
table of cases and the index is well made. The print 
is excellent, and although the number of pages is so 
great, yet by the use of thin paper—but beautiful in 
quality — the bulk is rather less than the average. For 
sale in Albany by 8. R. Gray & Co. 


— 
NEW YORK COURT OF APPEALS DECISIONS, 


"THE following decisions were handed down, Tuesday. 
April 25, 1882. 

Judgment affirmed, with costs— Littlewood v. The 
Mayor, etc., of New York; Danolds v. The State of New 
York. —— Order of General Term reversed as to costs, 
and residue of appeal dismissed, without costs in this 
court to either party — Hall v. Brooks. Judgment 
reversed, rehearing granted; costs to abide the event 
— Swift v. The State of New York. 


NOTES. 








[* closing his answer to Mr. Evart’s argument before 

the Senate judiciary committee against the Civil 
Code, Mr. Field said : ‘‘ Finally, I have devoted a quarter 
of a century to the amelioration of the laws of this im- 
perial State. When I came to the bar I found that jus- 
tice was two-fold in its first great divisions, and seven- 
fold in one of these divisions. I saw suitors turned 
out of a court of law into a court of equity, and then 
back again from equity to law, and I knew a plaintiff 
defeated in the highest court of the State, not because 
he lacked a good case, but because his attorney had 
brought his suit in the cepit instead of the detinet. All 
this was believed by ninety-nine hundredths of the 
most conservative of professions to be the outcome of 
‘ the wisdom of ages,’ the expressions of ‘ those eternal 
principles of justice that existed before legislators ever 
sat.’ I resolved in my zeal, my fanaticism, if you 
please, to break up this system. Some brave friends 
joined me. Wesmote the idol, and its broken limbs 
lie scattered on the banks of the Hudson and the 
Mississippi, the Thames and the Ganges. The gentle- 
man laughed at the Code. Then, as now, facetious, he 
proposed a toast to a jovial and admiring company of 
his professional brethren, ‘ Jack Cade and Jack Code.’ 
Well, the Jack Code that the gentleman derided has 
grown to be a man and a gentleman; he has marched 





over land and sea, entered the old judicial halls of Ep. 
gland, and taken his seat upon the woolsack. A few 
years ago, being in the southern hemisphere, I reag 
under the southern cross, in the statutes of that land, 
words written here in Albany thirty winters before, 
and I felt a pride which the gentleman, it appears, can 
neither feel nor understand. And when last year | 
went into Westminster Hall, the Hall of William 
Rufus, the scene of so many tragedies and so many 
glories, and looked from the steps at the upper end 
down upon the rooms, over the doors of which were 
written Court of Chancery, Court of Queen’s Bench, 
Court of Common Pleas and Court of Exchequer, I 
said to myself, ‘old things have passed away and all 
things have become new,’ and I could not but think 
that possibly in some future time a place may be found 
in the hall for the escutcheon of New York with her 
proud motto ‘ Excelsior,’ to remind the visitor of the 
daughter beyond the sea, and of the contribution 
made by this daughter tothe simplification of the laws 
of the mother-land.’’ 


Mr. Robert Ludlow Fowler’s “‘ Observations on the 
particular jurisprudence of New York,” are continued 
inarecent number of the ALBANY LAw JOURNAL, bring 
ing his account of what is peculiar in our system of 
legislation and decision down to the Revised Statutes 
of 1830. He gives perhaps a fuller and more instructive 
account of that great work than is otherwise accessible 
to the profession, if indeed any other such treatment 
of the subject exists. No legislation of this country 
has been so important or so far reaching in its results, 
it having been adopted as a model for the general stat- 
utes of many western States, and studied and copied 
to advantage by all the best revisions in any of the 
States. Mr. Fowler’s account of the extent to which 
that revision modified the then existing law, particu- 
larly in respect to real property, is well worth careful 
study by all who desire to be familiar with the details 
of our law. If Mr. Fowler could accelerate his progress 
and be ready, if and when the Civil Code goes into 
effect, to explain the changes it makes in the present 
law, he would open a new and specially interesting 
chapter on whaé he quaintly calls the particular juris- 
prudence of this State.— N. Y. Daily Register. 


The ALBANY LAw JOURNAL, in graceful language, re- 
joices that ‘‘ the good and gracious lady, who nominally 
rules the British Empire, has escaped the hand of the 
assassin.” It is, indeed, a subject of deep gratitude, and 
the kind wishes of our most able contemporary are fully 
appreciated. The word “ nominally ’’ however is much 
less appropriate than might be generally supposed. The 
power and influence of a sovereign who, though strictly 
constitutional in her acts, is beloved by her people, en- 
joying the freest government in the world, both for 
her private virtues and her patriotism, and who is 
always in office and personally conversant with all State 
matters, and has ‘“‘ kept the run of them” for so many 
years, is practically enormous. The JouRNAL concludes 
by saying that they “ will watch the proceedings with 
a curious interest, to see if the British bench and bar 
can improve upon our dealing with Guiteau;” we 
trust they will have no cause of complaint. The extra- 
ordinary scenes that took place on the occasion of the 
trial alluded to seem to us to have been in the main an 
outcome of the instincts, habits and institutions of a 
Republic built up rapidly from a number of different 
races. But though there is the extravagance of expres 
sion, and the self assertion appertaining to strong youth 
in the great nation that we are proud to call our kins 
man, its heart is right, and its head is more ‘level’ 
than the occasional froth on the surface might some 





times seem to indicate.— Canada Law Journal. 
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ALBANY, May 6, 1882. 








CURRENT TOPICS. 


CORRESPONDENT in another column criti- 
cises Tierney v. Turnquist, 85 N. Y. 516, which 
holds that a married woman is personally bound by 
her oral engagement to pay for necessaries which 
she buys, and which are sold on her credit, although 
she has no separate estate at the time, and does not 
promise to pay for them out of her separate estate. 
The opponents of the Code will say that our corre- 
spondent’s criticisms show the impracticability of 
codification, for they are addressed to the construc- 
tion of statute law. But really the criticism seems 
tous without sound basis. The point of the decis- 
ion is, not that a married woman without separate 
estate may generally contract just as if unmarried, 
but that a married woman having no separate estate 
save that acquired by the contract in question may 
render herself personally liable for the price of it 
without charging that estate in express terms. It is 
not a case of suretyship, but of purchase on her own 
account. She may acquire title to necessaries as 
well as any other species of property. She becomes 
enabled to contract by the act of acquisition, and 
it matters not that she and others eat up the estate 
soacquired. Her liability attaching by implication 
isnot detached by the consumption of the estate, 
but will cleave to any other separate estate she may 
thereafter get. The decision must be regarded as 
overruling Baker v. Harden, 6 T. & C. 440; Wier v. 
Groat, id. 444; and Salmon v. MceEnany, 23 Hun, 87, 
on the necessity of an express charge; and supports 
Crisfield v. Banks, 25 id. 159. It is also an inci- 
dental commentary on the unwisdom of restricting 
appeals to the Court of Appeals. We were counsel 
for the defeated party in Wier v. Groat, and the 
General Term would not let us go to the Court of 
Appeals because the amount in controversy was less 
than $500 ! 


Judge Brown, in the case of Yuengling v. Schile, 
in the United States Circuit Court for the Southern 
District of New York, has struck a deadly blow at 
the fine arts. He holds that a ‘‘ chromo,” designed 
as an advertising business card, if a work of the 
imagination, with obvious artistic qualities, may be 
copyrighted. He describes the work of art in ques 
tion as follows: ‘‘In the center is a figure of ‘ King 
Gambrinus,’ his right arm holding aloft a foaming 
glass of lager; on either side of him are a dozen 
figures of persons representing various classes in 
life, into whose hands his page is distributing the 
drink. The chromo forms a striking picture for 
hanging in saloons, to draw attention to complain- 
aut, whose name is printed underneath in large 
type.” On the point that the ‘‘chromo” is not 
“for the instruction or improvement of the public,” 
he observes: ‘‘The case of Codbett v. Woodward, L. 
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R., 14 Eq. 407, relied on by the defendant, was a 
case where the catalogue of an upholsterer, circu- 
lated gratuitously and containing engravings of the 
articles offered by him for sale, was held not to be 
the subject of copyright on this ground, and a sim- 
ilar decision was made in this court in Collender v. 
Griffith, 11 Blatchf. 212; but here it was held the 
engravings in question were not works of art, and 
had no value as such; and the case of Hhret v. 
Pierce, 18 id. 302, was decided upon the same prin- 
ciple. The case of Cobbett v. Woodward, supra, has 
not been followed in England, but was substantially 
overruled in the subsequent case of Grace v. New- 
man, L. R., 19 Eq. 623. Complainant’s chromo is 
a work of the imagination, and has obvious artistic 
qualities, rendering it fairly a subject of copyright, 
without regard to the use which plaintiff has made 
or may intend to make of it. Where the work in 
question is clearly one of artistic merit, it is not 
material whether the person claiming a copyright 
expects to obtain his reward directly through a sale 
of the copies, or indirectly through an increase of 
profits in his business.” We do not see how Grace 
v. Newman can be said to overrule Cobbett v. Wood- 
ward, for the former was a book of sketches of 
monumental designs, and was held to be valuable 
as a book of reference. Under Judge Brown’s rul- 
ing we do not see why the mammoth artistic posters 
on the fences, so prominent a feature in our modern 
city landscape, are not subject of copyright. 


There never was a time when a greater number of 
interesting litigations were going on in this country 
than at the present. It is too late for comment to 
have much influence on some of these, such as the 
recent lynchings out west. We can only say that 
these lawless proceedings are the shame and dis- 
grace of our country, and mark us a half-civilized 
people. We speak of such proceedings, not in the 
mining regions, where men hold their property and 
lives in their hands, but in old and settled com- 
munities like Indiana and Minnesota.—— The “ star- 
routers” are being languidly prosecuted in Wash- 
ington. Colonel Ingersoll is known to be an 
‘¢unbeliever,” but until now we supposed he recog- 
nized the necessity of decency and dignity in our 
courts. A counsel who offers to bet in open court 
on the result of a pending trial in which he repre- 
sents a party, and tells his antagonist to ‘‘ pay up or 
shut up,” should be ‘‘shut up” by the court, and 
made to believe in temporal punishment if not in 
future retribution. Col. Ingersoll is getting to be a 
public nuisance. —— Messrs. O’Gorman and Arnoux 
have been prosecuting their inquiries concerning 
Judge Spier’s age. Comment at present would be 
improper, but we may be permitted to express our 
gratification at Judge Spier’s ability to exculpate 
himself from the charge of having been a “ singer” 
in his youth. It was bad enough to have been a 
** noet.’? —— It is too early to form a definite idea of 
the Cramer tragedy at New Haven, but it may be 
predicted that we shall be treated to the usual con- 
flict of expert opinion on the subject of arsenical 
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poisoning. —— The inquiry concerning Judge West- 
brook and ex-Attorney-General Ward has opened in 
the city of New York before the assembly judiciary 
committee, and has proceeded far enough to explode 
the Times’ story that the judge held court in Jay 
Gould’s private office. How much better if there had 
been no occasion for the explanation! The admission 
of newspaper articleslagainst the accused parties seems 
to smack slightly of the nature of hearsay evidence. 
—— One of the most important questions ever pre- 
sented to the Federal Supreme Court was argued 
there very recently, in the case of the State of New 
York against the State of Louisiana. The main 
points are thus stated by counsel: ‘‘ First. Cana 
State of the Union implead another State, in this 
court, for a money demand ? Second. Can it do so 
when the demand has been assigned to it by one of 
its citizens for the purpose of the suit ? Third. Can 
it do so, as the sovereign and trustee of the citizen, 
without an assignment of hisdemand?” This case 
was argued by Attorney-General Russell and David 
Dudley Field, for New York, and ex-Justice Camp- 
bell for Louisiana. We believe a similar question 
is pending at the suit of New Hampshire. The 
present suit arises on bonds of Louisiana partly re- 
pudiated. 


We give up a good deal of space this week toa 
discussion of the proposed Civil Code. No apology 
however need be made, for no more important meas- 
ure was ever agitated. We are quite willing to let 
the discussion stand on its merits, only begging the 
profession to observe that if there is any soundness 
in the criticisms, they do not militate against the 
practicability of codification, but only against the 
fitness of this proposed Code. 


Assembyman Van Allen has introduced a bill pro- 
viding that no promise shall revive a debt discharged 
in bankruptcy unless it shall be in writing. This is 
a just measure, analogous to the provision relating 
to demands barred by the statute of limitations, 
but still more needful, for as the law now stands a 
solemn decree of a court may be rendered nugatory 
by evidence of a promise resting in parol, and con- 
sequently subject to perjury, or misconception. —— 
The bill providing that in cases involving ‘capital 
punishment or imprisonment for life, the counsel 
for the accused shall have the concluding address 
to the jury, should become a law. Attorney-Gen- 
eral Russell, in a communication to the governor, 
shows excellent reasons for its adoption. Nothing 
can be urged against it without involving the desire 
to give to the prosecution an undue and preponder- 
ating influence where every presumption is in favor 
of innocence, and every reasonable doubt weighs on 
the side of acquittal. It has always seemed to us a 
farce to give the prosecution the closing address, 
and then gravely to ask the prisoner, after convic- 
tion, what he has to say why sentence should not 
be pronounced. The prisoner not only has the nat- 
ural right to answer the people’s evidence, but to 
reply to the prosecuting attorney’s arguments and 
deductions. 











Messrs. Osgood & Company have issued the third 
volume — the first and second to follow — of their 
grand work on the Public Service of the State of 
New York. This volume is taken up with the sup. 
jects of the judiciary, the educational interests, ang 
the relations of the State to the Federal govern. 
ment. Of course this volume will be of especial 
interest to the legal profession. It embraces an his. 


torical sketch of the judiciary department from the §j pew tr 
first settlement of the State to the present day, ff issue ¢ 
This is written by the editor of the ALBANy Law fj rights 
JOURNAL, with the advice and co-operation of Chief fj utter d 
Judge Folger, and the same hand has also contrib. § tions t 
uted biographical sketches of the four deceased fj they sh 
judges of the Court of Appeals under the present ff acter.” 
organization, and biographical data of the other 1 Wasl 


judges of that court and of the Supreme Court. f§ié. 
These are accompanied by views and _ portraits by 
the heliotype process, all of which are good in an 

























artistic sense, many of them exceedingly beautiful. — 
The other matter is copiously illustrated in a simi- for the 
lar way. We know of no other equally exhaustive Princet 
and available source of information on the topics sinists 
embraced in the volume, and the illustrative feature conseq} 
must render it unique. The volume is in every rh 
point a superb specimen of book-making. cout 2 
ies Biter ; the edt 
The world moves. Virginia has abolished the § pont ji 
whipping-post. This brutal and brutalizing engine J igre g¢ 
will no more be seen, except as a a curiosity, in the Jf cance t 
State called ‘‘the mother of presidents.” The religio 
gravest objection to whipping is that it tends to Bin me 
make brutes of the whipper and those who look on. Bying, 
Society shows a just instinct in avoiding associa- Colleg 
tion with a professsional hangman, and as whipping fj charita 
can be effectively administered only by an expert, Bi the ide 
the same hardening influence must follow him. It gar in 
was long ago found necessary to abolish public paid 
hangings, and public whippings must have a similar J yoig y 
deleterious effect on the spectators. step fa 
caratnsilitniense the ren 
NOTES OF CASES. ant 
sane medics 
VERDICT decided by lot was set aside in Pa fj that th 
ducah and Elizabethtown R. Co. v. Common- medics 
wealth, Kentucky Court of Appeals, March 9, 1882, ff of the 
1 Ky. L. J. 500. The court said: ‘‘The appellant §j Within 
maintains that the verdict was decided by lot, and ff the car 
was not a fair expression of opinion by the jurors educat 
This was one of the grounds relied on for a new § him th 
trial, and in support of it, the affidavits of fou § mig 
members of the jury were read on the trial of the fone of 
motion. They swear, that under the influence of § Will te 
one of their number who said the practice was al but I « 
lowable, each juror put down’on a piece of paper tered | 
the amount of fine he thought ought to be assessed, after s 
the whole were added together, and the result di fj sition 
vided by twelve, and the sum so found was $700, fj Penter 
for which the verdict was rendered. They state, object 
that before the verdict was thus ascertained, they § ™ the 
agreed that it should depend upon the result of the §j Would 
division, and the amount of the verdict was, ia fi that tl 
their opinion, more than was right. Some of the the pa 
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‘yrors set down sums as high as $3,000, which was | cation of a child or other relative. The case is not 
manifestly unjust, excessive, and the result of pas- | at all that of Rhymer’s Appeal, 93 Penn. St. 142, for 


son. A verdict thus obtained and given is highly 

hensible, and the consequence of a decision by 
jot, which is forbidden by section 271, Criminal 
Code, that provides ‘if the verdict has been de- 
cided by lot, or in any other manner than by a fair 
expression by the jurors,’ it shall be a cause fora 
new trial. * * * Verdicts found by lot are the 
jsue of ignorance, passion, or indifference to the 
rights of life, liberty, and property, and shows an 
utter disregard for the rules of law and fair deduc- 
tions that should be made from the evidence, and 
they should not be tolerated in cases of this char- 
acter.” See to the same effect, Goodman v. Cody, 
1 Wash. 329; 8S. C., 34 Am. Rep. 808, and note, 
815. 


In McMillen’s Appeal, Pennsylvania Supreme Court, 
atestator provided for the education of a nephew 
forthe Christian ministry, the provision to go to 








Princeton College in case of his refusal to enter the 
ninistry. Held, not a gift to a religious use, and 
consequently not void under the statute, although 
made within a month of the testator’s death. The 
court said: ‘‘The main object of her bequest was 
the education of her young relative, and his settle- 
nent in life in an honorable profession. The mis- 
take seems to have originated in the idea that be- 
cause the prescribed education and profession were 
religious, therefore the trust was religious within 
the meaning of the act; but it was nothing of the 
kind. It is conceded that the bequest to Princeton 
College, though a secular institution, is void as a 
charitable use, yet I suppose no one would entertain 
the idea that if the trust were to educate John Ed- 
gar in that or any other college, the residue to be 
paid to him when he graduated, it would be 
void under the statute. So, carrying the example a 
step farther, if the donation were for his education, 
the remainder to be paid to him when he had re- 
ceived the degree of doctor of medicine from a 
medical college, no one, we think, would contend 
that this was a charitable use, and yet a devise toa 
medical college would be such a use. The object 
of the trust was neither charitable nor religious 
within the technical meaning of those terms, but 
the carrying out the intention of the testatrix in the 
education of her nephew, and in conferring upon 
him the means of future support. The church might 
or might not be benefited by having John Edgar for 
one of its ministers, for he was not required by the 
will to act in the ministerial office after ordination ; 
but I cannot see that the case would have been al- 
tered had he heen required to preach for fifty years 
after such ordination, any more than had the requi- 
sition been that he should learn the trade of a car- 
penter and follow it for a livelihood. The primary 
object of the donor was to benefit, not the church, 
or the world, but her nephew, and it certainly 
Would be regarded as a strange thing to announce 
that the statute in any degree limited the power of 
the parent, uncle or aunt, to direct by will the edu- 





there the gift was directly to the church and for 
strictly religious purposes.” Rhymer’s Appeal was a 
case of a testamentary provision for masses for the 
testator’s soul. 


In Bodwell v. Crawford, 26 Kans, 292, it is held 
that the owner of real estate, of which another has 
taken unauthorized possession, caunot have him en- 
joined from making a legal use of the premises 
although it is one of which the landlord disap- 
proves. This is an unprecedented case. The court 
said: ‘The plaintiff, as was well known to the de- 
fendant, is an eminent Congregational clergyman of 
pronounced opinions on all moral questions of the 
day. He was an early settler in Topeka, for some 
years pastor of the Congregational church in that 
place, and his reputation there was fixed as a man 
who believed in the pernicious effects of theaters. 
For some time past he has resided in the State of 
New York, but still owning real estate in Topeka, 
which from time to time he leased to various parties 
through special contracts executed by himself. In 
looking after his business and collecting rents, he 
employed as agents, Ross & Stillson, who had how- 
ever no authority to lease or to bind the plaintiff by 
any new contracts. These agents attempted to lease 
lots of plaintiff’s, on which was erected a building 
known as the ‘ Tabernacle,’ to the defendant for the 
purpose of general amusements, including theatrical 
performances. Plaintiff's repugnance to such amuse- 
ments was well known to his agents, and should 
have been known by defendant. As soon as plaint- 
iff heard of this transaction, which he did in a very 
few days by seeing a notice of it in the paper, he 
repudiated the same by telegraph to the parties, de- 
manding the abrogation of the pretended lease and 
the cessation of the use of his property for the pur- 
poses mentioned, but the defendant declined to 
abandon the property or discontinue the use. 
Hence, this action was brought. Do these facts 
show a case for the interference of a court of equity 
by the remedy of an injunction? It is clear that 
the plaintiff, having never leased the lot or author- 
ized its lease; is entitled to his legal action to re- 
cover possession. * * * Does the fact that the 
defendant, having an unlawful possession, is using 
the property for purposes abhorrent to the plaintiff's 
convictions, justify the interference of a court of 
equity? It must be borne in mind that the use to 
which this property was put by defendant, however 
obnoxious to the plaintiff, is not illegal. The de- 
fendant violates no law in running a theater, and 
whatever may be the opinions of the plaintiff or 
others as to the immoral tendencies of the theater, 
the law does not condemn its existence. Doubtless 
the plaintiff feels outraged by having his property 
used for such purposes, but can it be said that his 
legal rights are infringed by use for any purpose 
which the law does not condemn? Careful reflec- 
tion convinces us that equity will be permitted to 
interfere to restrain a use, if at all, only when the 
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use is illegal; for there are vast numbers of uses to 
which property may be put which are sanctioned 
by law, yet which are immoral in their tendencies 
in}the judgment of many, and obnoxious to their 
convictions of what is right, as well as what is use- 
ful and best for society. One may disbelieve in 
theaters, another in public ball-rooms, and a third 
in rooms where brokers gamble in stocks, provisions, 
etc., while still another in lecture-rooms which are 
open to Spiritualists, Universalists, and infidels. 
Political convictions are intense in some, and the 
use of their property by the adherents of another 
political party, or for the dissemination of opposite 
political opinions, would be felt to be an outrage 
and trespass upon their convictions. Indeed, the 
diversity of belief is so great that a vast number of 
the uses to which property may legally be put 
would be found wrong in the judgment of some. 
In all such cases can equity be permitted to int r- 
fere and restrain the use because of the honest con- 
victions of the owner of the impropriety or immo- 
rality of such use? The very great number of cases 
which in such event would be transferred from the 
domain of law to that of equity, and thus be re- 
lieved from the constitutional guaranty of a trial by 
jury, compels the conclusion that no precedent can 
be found, because none can constitutionally be 
made. * * * Here the unauthorized lease was 
for theatrical purposes; the plaintiff cannot affirm 
it in part and disavow it in part. He cannot com- 
pel the defendant to retain the property and pay 
rent, and at the same time discontinue the purpose 
for which he attempted to lease it. By his suit he 
disavows this act of his agents — this unauthorized 
lease —and must therefore repudiate it in toto. It 
is simply the case of the defendant unlawfully tak- 
ing possession of the plaintiff's property. The rela- 
tion of landlord and tenant never existed. There 
is no contract relation between the parties. Defend- 
ant by his possession and use has violated no con- 
tract, and by his use violates no law. In such case 
the only remedy is the ordinary common-law action 
for the recovery of possession. So far as the repu- 
tation of the plaintiff is concerned in the community 
where he once lived, where he is now well known 
and honored, that reputation is sustained by his 
prompt disavowal of the unauthorized lease and an 
action at law for the recovery of possession, as fully 
as it would be by a suit in equity. He stands be- 
fore the community proclaiming his continued ad- 
herence to his old-time convictions, and cannot for 
a moment be thought to have dallied with what he 
believes to be wrong.” This case ought to go in 
our chapter on ‘Limitations of Privileges of the 
Clergy.” 
——___¢—__. 
REMARKS ON PROFESSOR DWIGHT’S 
CRITICISMS OF THE CODE. 


paper of Professor Dwight, which we pub- 

lish in our present issue, is very long, and our 
space will not suffice for a reply in any thing like 
equal detail. But we will give enough, we think, 





to show that the learned gentleman has not magp 
out his case. Many of his criticisms indeed answe 
themselves, as a careful lawyer will readily perceive, 
We must say besides, that he has in one r 

overstepped the limits he set for himself, when we 
accepted his proposition to publish the article. He 
was to “select a particular chapter, say of nine or 
ten sections, and comment upon them.” Of cour 
he had in his eye the chaper on servitudes. But he 
travels beyond it and brings in Mr. Carter and Mr, 
Higgins to assail other parts of the Code. Mr. Car. 
ter we have had experience of in previous discus. 
sions, and Mr. Higgins, we are informed, made 
himself busy in opposing before the New York 
Chamber of Commerce the adoption of the York 
and Antwerp rules of general average, which, after 
much discussion by persons from different parts of 
the world, were recommended by the Association 
for the Reform and Codification of the Law of Na. 
tions, and which according to the last report of the 
council ‘‘ have become all but universally adopted,” 

Professor Dwight is not new in the field with a 
attack upon the chapter on servitudes. So long ago 
as 1868, the English Zaw Times had a criticism upon 
it, which was satisfactorily answered by Mr. Charles 
Francis Stone, in an article published by the English 
Law Magazine and Law Review, in February, 1869, 
entitled “The New York Civil Code on Servitudes,” 

The Professor says that he took the sections on 
servitudes ‘‘ really at random,” which taken in con- 
nection with other things must mean that he chose 
them as best for his purpose, because we know thatffi 
he has argued before a legislative committee on dif- 
ferent parts of the Code, has published an elaborate 
article upon it in the New York Evening Post, and 
he tells us in his present paper that the sections in 
question were by others, that is by the New York 
Bar Association, assigned to him for study, and he 
took them up for consideration without any choice 
of his own. He appears thus to have had them be 
fore him for study and consideration six months 
or so. 

Let us then see the result of his study and con 
sideration. But before doing so it is pertinent to 
observe that if all he says and all he infers were 
true, if all his criticisms were as tenable as we think 
them untenable, he should long ago have made 
them known, and a very few words of amendment 
would have removed all his causes of complaint. 
This would be in itself a sufficient answer to his 
argument directed against the enactment of the 
Code, since it would be only an argument in favor 
of amending it in certain particulars. 

In his first objection the learned gentleman says 
that ‘‘there are no such words in the existing law 
as ‘land-burdens’ or ‘servitudes.’ The latter word 


is borrowed from the Roman law, without any corg. ; 


responding advantage.” He is fond of showing 
specimens. Let us take this instance as a specime 
of the rest. Servitude is a better word than eas 
ment, and land-burden is better than either, becaust 
it conveys a true idea of the thing. To call one’ 
right of crossing another’s farm to reach a running 
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dream an easement is a perversion of terms. It is 
pot an easement upon the farm, but a burden upon 
it Here is a passage from Kent: ‘‘The civil law 
treated very extensively of these incorporeal rights 
attached to land, and what in the common law are 
termed easements, or a right which one man has to 
yse land of another for a special purpose, went un- 
der the general denomination of servitudes because 
they were charges on an estate for the benefit of 
gother. * * * The term is a metaphorical ex- 
jon, borrowed from personal servitude, but the 
charge is entirely attached to real estate, and not to 
theperson. * * * The regulations in the civil 
law on the subject of urban and rural servitudes 
were just and equitable, and the provisions made 
todefine and protect these rights were far more 
minute and precise than those which were to be 
found on the same subjects in the books of the com- 
mon law.” Since Kent’s time the word servitude 
has become domesticated, and we read of urban 
and rural servitudes often in our reports.* 

The Professor denounces the chapter of the Code 
m this subject for two things: first, that it purports 
tostate the whole law of servitudes, which it does 
not state; and next, that what it does state is erro- 
neously stated. The answer to each is easy. First. 
The chapter does not purport to state the whole law 
of servitudes. Its purpose appears to be to explain 
what servitudes are, and to adopt a more accurate 
classification. The two sections to which he refers 


—section 6 and section 2003 —have not the mean- 
ing that he attributes to them. Section 6 declares 


that ‘‘in this State there is no common law in any 


case where the law is declared by this Code.” This 
means simply that what is declared by this Code to 
be law must be deemed to be such though the com- 
mon law may have been different. For example, 
where the Code declares that days of grace, on 
commercial paper, are abolished, a lawyer must not 
be permitted, by a process of discussion such as one 
often hears—reasoning it cannot be called —to 
argue that after all the Code does not mean what it 
says, and a promissory note is not due on the day 
stated in the writing but three days afterward. If 
however there were any doubt about the meaning 
of section 6, section 2003 would make it certain: 
‘* All statutes, laws and rules heretofore in force in 
this State inconsistent with the provisions of this 
Code, or repealed or re-enacted herein, are hereby 
repealed or abrogated, but such repeal or abroga- 
tion does ‘‘ not revive any former law heretofore re- 
‘‘nealed, nor does it affect any right already exist- 
‘‘ing or accrued, or any proceeding already taken, 
‘except as in this Code provided. Jf there is an 
‘‘ existing rule of law omitted from this Code and not 
“* inconsistent therewith, it continues to exist in the same. 
‘* form in which it now exists.” 

The learned Professor takes up no small part of 
his paper in endeavoring to show that various ease- 
ments are omitted from the enumeration of sections 
245 and 246. But they are not inconsistent with it, 
and are therefore continued. He construes those 
sections as if the words ‘‘and no others” were there, 
making section 245 read thus: ‘‘The following 
‘‘land-burdens, or servitudes upon land, and no 
‘¢ others may be attached to other land as incidents 





*An easement or servitude may or may not pass to the 
he, according to the nature of the estate possessed 
bythe ancestor. Thus he may have an estate in fee- 
simple in an easement which will survive to his heirs, 
orhe may have only a life estate or an estate for 
years. 2 Wash. Real Prop. 271, 4th ed. Both terms, 
“easements ’’ and “‘ servitudes,” are used by common- 
law writers, and often indiscriminately. The former 
however is more generally applied to the right enjoyed, 
thelatter to the burden imposed. The right of way 
which one man has on the owner of an estate over the 
land of another is an easement in the one estate, and 
aservitude upon the other. Washburn’s Easements 
and Servitudes, 5. Jacobs defines servitudes as ‘* bur- 
dens affecting property and rights.”’ Au easement is 
defined to be ‘‘a service or convenience which one 
neighbor hath of another by charter or prescription 
without profit —a way through his land, asink or such 
like.” 

In Pearsall v. Post, 20 Wend. 120, decided July, 1838, 
Cowen, J., said: ‘‘They present us with another in- 
corporeal hereditament, like a common, a servitude 
exercisable by one and his heirs within the soil of 
another and his heirs.” 

In Wolffe v. Frost, 4 Sandf. Ch. 89, decided Septem- 
ber, 1846, the Vice-Chancellor said: ‘‘It is claimed on 
the part of the complainant that the urban servitude 
Which he seeks to establish against the defendant’s lot 
isnot an estate or interest in land, nor a trust or 
power over or concerning land.”’ 

In Pitkin v. L. I. R. R. Co., 2 Barb. Ch. 281, decided 
April, 1847, Walworth, Ch., said: “It was in’substance 
the grant of an easement or servitude which was to be 
binding on the property of the railroad company as 
the servient tenement for the benefit of the complain- 





ant, and those who should succeed him in his estate.as 
the owner of the adjacent property.”’ 

In Curtis v. Keesler, 14 Barb. 517, decided May, 1852, 
Wright, J., said: ‘‘If the creek called and known as 
the Callikoon be merely a private stream and private 
property not subject to the servitude of the public in- 
terest by a passage upon it, and there has been no 
dedication by the owners to the public for the purpose 
of floating rafts or logs, the plaintiffs are ‘entitled to 
the relief demanded.”’ 

In Lampman v. Milks, 21 N. Y. 507, decided June, 
1860, Selden, J., said: ‘‘The rule of the common law 
is well settled. The principle is that where the owner 
of two tenements sells one of them, or the owner of 
an entire estate sells a portion, the purchaser takes the 
tenement or portion sold with all the benefits and 
burdens which appear at the time of the sale to belong 
to it as between it and the property which the vendor 
retains. This is one of the recognized modes by which 
an easement or servitude is created.” 

In Butterworth v. Crawford, 46 N. Y. 352, decided 
November, 1871, Rapallo, J., said: ‘‘ Unless therefore 
the servitude be open and visible, or at least unless there 
be some apparent mark or sign which would indicate 


+It is amusing to note, that while the Professor 
argues that a right to take petroleum’is not embraced 
in a right to take ‘‘ minerals and other things,’’ because 
it is not an ‘‘ other like thing ’’ (which is avery unsound 
argument), the Supreme Court of Pennsylvania, in the 
recent case of Stoughton’s Appeal, have held that it is 
the very thing—a mineral. If we should adopt the 
Professor’s ex pede Herculem, or rather ex ab uno crim- 
ine mode of deduction, we could easily dispose of 
his entire argument by this single example. 
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‘*or appurtenances and are then called easements.” 
This is an interpolation he has no right to make. 

A great fault of his article is that he so often 
mistakes licenses and other contracts for easements. 
When a target company gets the consent of a 
farmer to establish a rifle-range on his land for the 
summer, the company gets a license, not an easement. 
Kent gives the distinction: ‘‘The modern cases 
‘*distinguish between an easement and a license. 
‘*An easement is a liberty, privilege or advantage 
‘in land without profit, existing distinct from the 
‘‘ownership of the soil. A claim for an easement 
‘*must be founded upon a grant by deed or writing, 
‘*or upon prescription, which supposes one, for it is 
‘*a permanent interest in another’s land with a right 
‘at all times to enter and enjoy it. But a license 
‘‘is an authority to do an act or a series of acts 
‘*upon another’s land without possessing any estate 
‘* therein.” 

The Professor’s objections to sections 248, 249, 
250, 251, 252, 253, 254 and 255 may be answered 
together. He says that they do not express the ex- 
isting law. Now, every one of them is explained 
and fortified by cases cited in the notes to the Code 
commissioners’ report of 1865. The Professor no- 
where hints that the text is not justified by the 
notes. The common law is ‘‘enshrined in cases,” 
he has elsewhere observed. If, then, these cases do 
not give the true law, but the other cases mentioned 
by him do give it, we have the best of all arguments 
in favor of codification, whose office it is to fix the 
law between conflicting authorities. In short the 
citations which follow the text of the Code might 
not inaptly be termed the authorities on one side, 
those of the Professor’s article the authorities on 
the other side, the text is the decision between 
them. 

The Professor seems to forget that it was made 
the duty of the Code commissioners to specify such 
alterations and amendments as they deemed proper. 
He apparently would have had them specify none, 
not even in nomenclature. In the Code of Criminal 
Procedure, for instance, he would not have allowed 
the intelligible words ‘‘ challenge for actual bias” 
and “implied bias” to be substituted for the unin; 
telligible words ‘‘challenge to the favor” and 
‘*challenge for cause.” 

Professor Dwight speaks of dedication to the 
public as something different from dedication to the 
State. What public does he mean? In our view 
there is no other than the body politic. One may 
dedicate a farm to a village for a public park. 
This, if held by the village at all, is held as a part 





its existence to one reasonably familiar with the sub- 
ject, in an inspection of the premises, the rule has no 
application.” 

In Roberts v. Roberts, 7 Lans. 55, decided May, 1872, 
Mullin, P. J., said: ‘‘ When the owner of land has, by 
any artificial arrangement, effected an advantage for 
oue portion to the burdening of the other, upon a sev- 
erance of the ownership the holders of the two por- 
tions take them, respectively, charged with the servi- 
tude and entitled to the benefit openly and visibly 
attached at the time of the conveyance of the portion 
first granted.” 





of the public domain to be regulated by the State 
directly or through a municipal corporation. 4 
dedication of land to public uses is simply a devo. 
tion of it to those uses manifested by some declan. 
tion of the fact made by the owners, and when » 
made is dedicated to the State. In Meriweather y, 
Garrett, 102 U. 8. Rep. 501, Chief Justice Waite an. 
nounced the following: ‘‘ Property held for public 
uses, such as public buildings, streets, squares, 
parks, promenades, wharves, landing places, fire 
engines, hose and hose-carriages, engine-houses, ep. 
gineering instruments, and generally every thing 
held for governmental purposes, cannot be subjected 
to the payment of the debts of the city. Its pub. 
lic character forbids such an appropriation. Upon 
the repeal of the charter of the city such property 
passed under the immediate control of the State, 
the power once delegated to the city in that behalf 
having been withdrawn.” So those dire conse. 
quences which the Professor predicts will happen 
from the enactment of the Code will not happen s 
long as we have a State government, and we hope 
its destruction is not to come from the enactment 
of a Code of laws. 


PROFESSOR DWIGHT ON THE CODE, 

In compliance with my proposition made to you some 
days ago I send you the results of my examination ofa 
short chapter in the proposed *‘ Civil Code” now befors 
the Legislature (Assembly bill, No. 215, commonly 
called Mr. Field’s Code). 

The sections selected for examination are from 245 to 
255, both inclusive, entitled a ‘‘ chapter on servitudes.” 
‘These are taken really at random, as I happened to be 
assigned by others to the study of them and took them 
up for consideration without any choice of my own. 

According to my proposition to you I will first quote 
the particular section to be considered and then make 
such observations on it, as may occur to me, and clos 
the paper with some final remarks upon the chaptera 
a whole. I first consider section two hundred and 
forty-five (§ 245). ‘The following land burdens, or 
servitudes upon land, may be attached to other land 
as incidents or appurtenances and are then called ease 
ments: 

1. The right of pasture 

2. The right of fishing. 

3. The right of taking game. 

4. The right of way. 

5. The right of taking water, wood, minerals and 
other things. 

6. The right of transacting business upon land. 

7. The right of conducting, lawful sports upon land. 

8. The right of receiving air, light or heat, from or 
over, or discharging the same upon or over land. 

9. The right of receiving water from or discharging 
the same upon land, or of conducting water across land. 

10. The right of flooding land. 

1l. The right of having water flow without diminv- 
tion or disturbance of any kind. 

12. The right of using a wall as a party wall. 

13. The right of receiving more than natural support 
from adjacent land or things affixed thereto. 

14. The right of having the whole of a division fence 
maintained by a coterminous owner. 

15. The right of having public conveyances stopped, 
or of stopping the same on land. 

16. The right of a seat in church. 

17. The right of burial.” 
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COMMENT. 

This and later sections are to be read in connection 
with the first clause of section six. “In this State 
there is no common law in any case, where the law is 
declared by this Code.”’ Section 2003 provides (last 
sentence): “If there is an existing rule of law omitted 
from this Code and not inconsistent therewith, it con- 
tinues to exist in the same form in which it now 
exists.” 

The fair construction of these two clauses and par- 
ticularly of section six is, that wherever the Code as- 
sumes to treat of a subject, the common-law on that 
topic is abrogated, for then the law is declared by the 
Code. This is especially applicable to an enumeration 
of rights as found in this section. All omitted from 
the enumeration must be deemed to be abolished. For 
the sake of convenience of reference the objections to 
this section are numbered. 

Objection I. This section is faulty by reason of a de- 
fect in classification. 

There are no such words in theexisting law as “‘land 
purdens’’ or “‘servitudes.’’ The latter word is bor- 
rowed from the Roman law without any corresponding 
advantage. 

The classification of the section confounds two en- 
tirely distinct rights of the present law— profits a 
prendre and easements. By the former is meant a 
right to take something from the land of another, such 
as ores, stone, gravel, sand, petroleum, salt, etc. They 
are for the most part mining rights. Easements, on 
the other hand, exclude all notion of taking any thing 
from the land (except water), and are substantially 
aright without profit. ‘‘ Easements are specifically 
distinguished from other incorporeal hereditaments 
by the absence of all right to participate in the profits 
of the soil, charged with them.”’ (Gale and Whately on 
Easements, 7.) Under the Code both these rights are 
termed easements. The law applicable to both is ap- 
parently henceforth to be identical. The rules, peculiar 
to mining, are to be extended to easements; or the 
rules, peculiar to easements, must be extended to min- 
ing rights. Numbers 1, 2, 3 and 5 of the section are 
profits a prendre; the others are easements. 

Objection II. The enumeration of easements is very 
imperfect. The fact of enumeration is in itself dan- 
gerous, for it tends to prevent the augmentation of 
“land burdens,”’ as necessity may require. But the 
leading criticism is, that the section omits a very con- 
siderable number of cases now recognized by the courts 
and these under section six must be deemed to be 
abrogated. Some of these will be stated. 

(a) There is no mention of the right to a petroleum 
well, salt or other mineral well. This cannot be included 
under section five. It is not a case of ‘‘ taking water” 
and cannot be fairly embraced under the words “ other 
things,’’ as that by the ordinary rule of construction 
would mean “ other things’’ of the same class as those 
enumerated. This rule (noscitur a sociis) is regularly 
applied to the construction of statutes, and the mean- 
ing is to be ascertained, by considering, whether the 
word in question and the surrounding words are of the 
same kind and referable to the same subject-matter. 
(Broom’s Legal Maxims, 528.) This rule is fully stated 
and strictly applied to statutory construction in the 
very recent case of People v. N. Y. and Manhattan 
Beach R’y Co., 84 N. Y. 565, 569. At all events a ques- 
tion would arise demanding adjudication. 

(b) There is no mention of the right of one person 
to have a sewer over the land of another. This cannot 
properly be said to fall under the head of * discharging 
water,” under the ninth subdivision. Sewerage is, in 
many instances, anything but water. Suppose that 
one man has a right to construct a cesspool on the land 
of another, under what head of section 245 will that be 
placed? Such a right may exist under the present law. 
(Wood v. Saunders, L. R., 10 Ch. 582.) 





(c) Where is the right of prospect? Suppose an 
owner of land chooses to buy from his neighbor the 
right to insist that the latter’s land shall remain free 
from buildings, in order that the former may have an 
attractive view of some river or mountain. Such a 
grant may be made now. (Attorney-General v. Doughty, 
2 Vesey Senior, 453, 454.) The Lord Chancellor said: 
“There may be such a right as this (the right of pros- 
pect from Gray’s Inn gardens) as upon the act of Par- 
liament touching Lincoln’s Inn. That was upon agree- 
ment of the parties.” 

(d) A railroad company, having a dangerous em- 
bankment, might enter into a contract with in adjoin- 
ing owner that he would not claim damages if the em- 
bankment should fall. This is an easement. (Van 
Rensseluer v. Albany, etc., R. R., 1 Hun, 507; 8. C., 3 
T. & C. 620, affirmed by Courtof Appeals.) It cannot 
be brought under the terms of any of the enumerations 
in this section. It was admitted to be a case of ease- 
ments in the opinion of Boardman, J. 

(e) There is no subdivision to include the duty of pro- 
prietors, whether adjoining or not, to mutually abstain 
from building on their land for the purpose of a particu- 
lar or common interest or advantage, e. y., to set back 
their respective buildings a specified distance from a 
street line or to refrain altogether from building as 
in Hill v. Miller, 3 Paige, 254; Barrow v.. Richard, 8 
id. 351, and Tallmadge v. East River Bank, 26 N. Y. 
105. These are really easements. (See last case, p. 110.) 

(f) There is'a highly important class of cases which 
involve encroachment by one owner upon the land of 
another, asin the case of projecting eaves, swinging 
blinds and doors, or to have the bow of a ship project 
when lying at a wharf. All of these are valid ease- 
ments. (ichardson vy. Pond, 15 Gray, 387; Suffield v. 
Brown, 4 De Gex, Jones & Smith, 185; Smith v. Smith, 
110 Mass. 304.) None of themare suggested by this 
section of the Code. 

(g) The right to erect and maintain telegraph poles, 
or to lay telegraph wires under ground, is not to be 
brought within the fair terms of any of the specifica- 
tions of the section. This is a clear case of an ease- 
ment and may exist not only along highways, but over 
the land of any owner who may choose to make a 
grant of the same. One man may thus have a right to 
erect structures over the land of another, such as an 
elevated railroad or buildings of any sort, or may have 
aright to plant trees or to retain such as are planted. 

(h) The following among othereasements have been 
upheld by the courts, but are not within the enumera- 
tion. The act of piling logs and lumber upon the land 
of another (Guernsey v. Ford, 2 Allen, 576); an agree- 
ment between farmers to turn teams on each other's 
land in ploughing (Per Morton, J., in Jones v. Perceval, 
5 Pick. 485;) a right to hang clothes to dry on another’s 
land or on a wall (Drewell v. Fowler, 3 B. & Ad. 735); 
a right to take sea-weed from a particular beach 
(Phillips v. Rhodes, 7 Met. 822). 

(i) There is no mention of an easement to prevent 
the erection or continuance of nuisances on adjoining 
land as in Brouwer v. Jones, 23 Barb. 153. 

(j) There is no mention of an easement preventing 
an owner of a building from raising it higher than it 
was at the time the agreement for the easement was 
made with an adjoining proprietor. This is a well 
known easement in the Roman law. Digest 1, 8, 2. 
Van Leeuwen’s Roman Dutch law, 197 (London, 1820) ; 
(Badger v. Boardman, 16 Gray, 559.) 

Objection III. But this is not all the fault to be 
found with this section. The instances enumerated 
are inaccurately stated. No. 11 includes in the broad- 
est terms the right of ‘‘having water flow without 
diminution or disturbance of any kind.”’ This would 
in terms inolude the flow of a natural stream between 
adjoining proprietors, which is not properly an ease- 
ment. Taken in connection with Section 256, concern- 
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ing natural streams, it might make an owner of land, 
across which ran a definite subterranean stream, liable 
for interrupting its course by excavations, even though 
he did not know of its existence. Again, what be- 
comes of the law of 1855, chap. 6, providing for exca- 
vations for building or other purposes in New York 
and Brooklyn, requiring the excavator when proceed- 
ing more than ten feet below the curb under specified 
conditions, to shore up the wall on adjoining land? Is 
that repealed? If not, whyis it not referred to, as it 
seriously qualifies the existing law and the general 
effect of subdivision 13, § 245? 

Consider the fourteenth subdivision. The right of 
having the whole of a division fence maintained bya 
coterminous owner is declared to be an easement. 
Why the “whole” only? If it were three-fourths or 
five-sixths it would, accordingly, not be an easement, 
though it would be at common law. Section 273, im- 
posing obligations upon coterminous owners to build 
fences, does not affect this matter, since that is a quali- 
fied duty imposed by statute, while the easement may 
now be created by grant or prescription. What pos- 
sible reason can be given for a rule so arbitrary and 
absurd as that made by this clause? 

The fifteenth subdivision of the section refers to the 
right of having public conveyances stopped or of stop- 
ping thesame. What if the conveyance were a private 
one? Would it not be an easement? If an owner 
should bargain with another that no conveyance of 
any kind should go further upon the land of the latter 
than a specified point, would that not be an easement? 
He might like to do this to prevent prying curiosity 
from strangers. Shall he not have the3privilege? 

§ 246. The following land burdens or servitudes upon 
land may be granted and held, though not attached 
to land. 

1. The right of pasture and of fishing and taking 
game. 

2. The right of a seat in church. 

8. The right of burial. 

4. The right of taking rents and tolls. 

5. The right of way. 

6. The right of taking water, wood, minerals or 
other things. 

COMMENT. 


The result of the two sections is that seventeen 
‘* easements ’’ may be attached to land ,in favor of one 
owner as against land owned by another, and six 
** servitudes ”’ (not easements) may exist without refer- 
ence to ownership of land. 

Objection I. There is no good sense in this arbitrary 
distinction. Take the seventh subdivision of Section 
245. This is entirely omitted from Section 246. No 
one, accordingly, can acquire the right of conducting 
lawful sports upon the land of another, unless he him- 
self owns land. A target company want to go out 
target shooting in the summer from New York to 
Long Island, and for this purpose wish to acquire the 
right of shooting over the land of some farmer. To 
do this, they must buy a piece of iand somewhere per- 
haps in New York city, then they can acquire the 
right to shoot on Long Island. If they do not choose 
to buy land no contract that they can make will be of 
any avail to give them a fixed right. It cannot be 
valid as an “‘ easement ’’; it cannot be a “servitude” 
that is not an easement, or to coin a phrase, it is not a 
**non-easemental servitude.” 

Objection II. So nobody can “ transact business ”’ on 
another man's land by way of easement or servitude 
nnless he also owns land. Land proprietors may 
“ transact business’’ on other people’s land ; other per- 
sons cannot. The vital sixth subdivision of Section 


245 is wantingin Section 246. Perhaps the inhabitants 
of a village desire to have the use of the land of a 
particular person to have rural sports thereon or to 
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hold an agricultural fair. Must the village own lang 
as a prerequisite? Suppose it is not incorporated, are 
they to have no sports? These at present are lawfy] 
quasi easements or easements in gross, that is, not at- 
tached to land. (Millechamp v. Johnson, Willes R. 
205, note b; Abbott v. Weekly, 1 Levinz, 176; Mounsey 
v. Ismay, 3 H. & C. 498.) 

Objection III. The whole subject of dedication to 
the public by the owner of land, of roads, squares and 
public parks is unnoticed. 

I have looked in the original ‘‘ Civil Code of 1865” 
(which fortunately has some sort of an index), but the 
word is not there. I thought that I might find it un- 
der estoppel or estoppel in pais, but alas, estoppel has 
no place in the new “ Civil Code.’’ Everv lawyer of 
experience knows that dedication is a highly import- 
ant subject, and receives large treatment by text writ- 
ers and abundant space in digests. English writers 
consider it in part under the term “ custom.” It can by 
no possibility be brought within the instances in Sec. 
tion 246, except it might be said that it was recognized 
so far as it may conceru aright of way. It cannot be 
fairly contended, however, that it includes that, since 
in dedication there is not by common law any grant 
required, as the public, claiming by dedication, is not 
capable of taking by grant. The Code definition of 
grant does not cover the case. Section 440 only recog- 
nizes five modes of acquiring property, viz.: occu- 
pancy, accession, transfer, will and succession. None 
of these includes the present case — estoppel. Still, 
dedication properly made does create a “land bur- 
den” or “servitude,” the original owner’s title being 
subservient to the public right. Subject to this servi- 
tude, the dedicator still remains owner, as is clearly 
shown in such cases as Williams v. New York Central 
R. R. Co., 16 N. Y. 97, where he received substantial 
damages from arailroad company, which without his 
consent had laid down its tracks on land which he had 
dedicated as an ordinary highway. 

The word “dedicated,” as I believe, is used only 
once in the “ Civil Code,” section 169, where it is sim- 
ply stated that the State is “‘ the owner of all property 
dedicated to the State.” Property is very rarely dedi- 
cated ‘‘to the State.” It is ‘* to the public” as a non- 
existing grantee, that dedication is usually made. 
The allusion in Section 169 is purely incidental, and 
gives no light on the existence or nature of the “ servi- 
tude,” or On the mode whereby it is acquired. 

The people of the State of New York are truly to be 
commiserated, as they are now in imminent danger 
by the enactment of this Code of deriving little or no 
benefit from generous dedicatory acts of ,its public 
spirited citizens. Dedicated parks and pleasure 
grounds and ways are to be things of the past. Let 
the people be grateful, however, that they obtained 
so much as they possess before the invention of the 
iron-clad system, which they are now invited to adopt. 

§ 248. A servitude can be created only by one who 
has a vested estate in the servient tenement. 


COMMENT. 

This section apparently applies both to Section 2 
and Section 246 — both to servitudes that by the Code 
are easements, and those that are not. The language is 
“a servitude.”’ In any aspect it is a highly objection- 
able section. Under the present law one who has not 
a vested estate may, by assuming to act as grantor, 80 
bind himself that the servitude will attach when his 
estate vests. This may be accomplished in the view of 
a court of law by a covenant of warranty or by estop- 
pel, and in equity he may, on receipt of a considera- 
tion, be regarded as a trustee. Now, under this sec- 
tion, a question immediately arises whether all this 
beneficent theory is not abrogated. Suppose the 
grant conveying the easement is made before the estate 
was vested, and it afterward vests in the grantor when 
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isthe easement ‘‘ created ’’? Is it when the grant is made 
or when the estate vests in the grantor? Or is the 
grant void? The section is so specific and prohibitory 
that the rules of the former law could not probably be 
resorted to and the grant would accordingly be void. 
In any event extensive litigation would be necessary 
to settle the question anew. The effect of a covenant 
of warranty in working a change of title does not ap- 
pear to be provided for in the Code. 

§ 249. A servitude thereon cannot be held by the 
owner of the servieut tenement. 


COMMENT. 


This section is highly misleading. There is no color 
for it in the existing law in its breadth of statement. 
It is true that in general where the two interests are 
both held in fee by the same person, the easement will 
be at an end, owing to the technical doctrine of merger 
or “ extinguishment,” to the effect that inconsistent 
interests of the sume quantity are not to be held by the 
same person. It is absolutely essential to the opera- 
tion of the principle that the owner of the two inter- 
ests should have an estate in fee simple in both of 
them of an ‘equally perdurable nature.” This is a 
settled doctrine as old as Coke upon Littleton, (Co. Lit. 
$13, aand b. ; Gale & Whately on Easements, 349.) The 
section in the ** Civil Code ”’ excludes this limitation. 
The section without any qualification says that the 
easement cannot be held under the terms therein 
specified. The most that could properly be said is that 
there might be a suspension. Even if the two inter- 
ests be held in fee, there will be no merger if one is 
held in fee simple absolute and the other as a fee quali- 
fied (Carthew R. 241). But even if the two interests 
are held in fee, the rule of the section is not univers- 
ally applicable. In order that there may be a merger 
or extinguishment the two interests must be held in 
the same right. If the easement were held by one per- 
son in the right of another, as e. g. as a trustee, and 
the servient estate in his own right, there would be no 
merger at least in the view of equity, particularly 
where the union of the estates takes place by the act 
of the law. (4 Kent Comm. 102; 3 Cruise’s Digest, 
(Greenleaf’s ed.] 572, §8 63, 64, also page 586, § 118.) 

§ 250. The extent of a servitude is determined by the 
terms of the grant or the nature of the enjoyment by 
which it was acquired.) 


COMMENT. 


The first half of this section is a mere truism. It is 
equivalent to the statement that when a servitude is 
acquired by grant its extent is determined by the 
terms of the grant. It needs no ghost from heaven or 
elsewhere to tell us that. 

“The extent of aservitude * * is determined by 
the nature of the enjoyment by which it was acquired.” 
But there is not in the whole Code a section which 
shows how a servitude can be acquired by enjoyment. 
The existing law is very full on this subject and gives 
many rules in detail as to the mode of acquiring a 
right by prescription. The Code has a couple of sec- 
tions, §§ 440, 441 on prescription, but these only refer 
to occupancy as applied in the Code of Civil Proced- 
ure, or, in other words, to the statute of limitations 
which has no relation to the acquisition of easements 
held by one person in the land of another through the 
medium of the common-law doctrine of prescription. 
Here is a true feast of the Barmecides. We are invited 
to a magnificent banquet where every thing is provided 
except the viands. 

§ 251. In case of the partition of the dominant tene- 
Ment, the burden must be apportioned according to 
the division of the dominant tenement, but not in such 
a way as to increase the burden upon theservient tene- 
ment, 





COMMENT. 

Here is found the new doctrine of compulsory appor- 
tionment. This will, for the most part, be found to 
be impracticable. Suppose that a railroad company, 
in accordance with subdivision 15 of section 245, has 
made an arrangement with a proprietor of land to stop 
its trains for ten minutes to give passengers an oppor- 
tunity to eat at such proprietor’s eating-house. This 
proprietor divides his *‘ ten acre lot”’ into one acre lots 
and sells them to respective purchasers. Can each one 
put up an eating-house and claim his portion of the 
easement? If one should secure more guests than his 
share, could he be made to account in a court of equity 
for the profits? Again, A. bas a mansion house and 
back land. From his mansion he has prospect over 
the land of B. Assume, for the moment, that this 
kind of easement still exists, notwithstanding section 
245. <A. sells his back lot which bas no “coign of 
vantage,’’ no mount of vision. How can the right be 
apportioned? And yet it must be. Let men of a 
mathematical turn of mind think out other instances 
which would readily suggest themselves and solve the 
puzzle. 

The true solution of the question is, that the right of 
apportionment must be flexible and not compulsory, 
depending on the circumstances of the case. The rule 
is stated correctly in Hills v. Miller, 3 Paige, 254. 
‘* Apportionment is to be made as far as that is ap- 
plicable.” 

§ 252. The owner of a future estate in a dominant 
tenement may use easements, attached thereto for the 
purpose of viewing waste, demanding rent or remov- 
ing an obstruction to the enjoyment of such easements, 
although suck tenement is occupied by a tenant. 


COMMENT. 

This section is a striking instance of a practice very 
common in this Code. The author of it seizes upon an 
exception and at once exalts it into a general rule. 
The case of Proud v. Hollis,1 B. & C. 8, established 
the proposition that alandlord might use aright of way 
for the purposes named. This rule cannot reasonably 
be extended to all easements. Shall a landlord come 
to the ‘“‘seat in church”’ of his tenant to demand rent? 
May he go to the burial vault of the tenant’s family 
for that purpose? Nor can it properly be extended to 
all owners of future estates, such as executory devisees, 
etc. The whole rule is a special doctrine in the law of 
landlord and tenant and is to be confined to the pre- 
cise case made in Proud v. Hollis, supra. 

§ 253. The owner of any estate in a dominant tene- 
ment or the occupant of such tenement may maintain 
an action for the euforcement of an easement attached 
thereto. 

COMMENT. 

In this section there is the same error in generaliza- 
tion as in Section 252. This rule cannot possibly be 
extended to all easements, not even to all named in 
Section 245. Suppose an occupant or tenant, for a few 
weeks, dies, is there a right of burial in his behalf, or 
if there be an ‘“‘easement”’ for a seat in a church, are 
all the occupants of the dominant tenement entitled 
to the seat? The case of Brouwer v. Jones, 23 Barb. 153, 
only decided this point in respect toa covenant against 
nuisances, an offensive trade being carried on by which 
a life tenant (p. 163) suffered; all that was said about an 
occupant was a dictum. The principle of this case can 
ovly be extended to other cases where the benefit of 
the easement is applicable to a life tenant, etc., and he 
must prove affirmatively that the benefit of the cove- 
nant was intended for him. (Trustees of Watertown v. 


Cowen, 4 Paige, 410, 514; Barrow v. Richard, 8 id. 351.) 

§ 254. The owner in fee of a servient tenement may 
maintain an action for the possession of the land against 
any one unlawfully possessed thereof though a servi- 
tude exists thereon in favor of the public. * 
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COMMENT. 

The meaning of this section apparently is that the 
owner in fee of land, over which a highway extends, 
may bring an action “‘ for the possession of land ”’ (viz., 
an action of ejectment) against one * unlawfully pos- 
sessed thereof.’ The phrase ‘unlawfully possessed 
thereof,’’ as here used, is extremely indefinite. When 
is one “unlawfully possessed’ of ground on whicha 
highway runs? He may have a pile of lumber there. 
He may be a traveller and instead of ‘‘ moving on”’ be 
sleeping at noonday. 

The general action in cases of unlawful possession is 
trespass for damages. In special cases where acts of 
ownership are performed, as where a railroad company 
unlawfully lays down tracks, ejectment will lie. Such 
was the case in Wager v. Troy Union R. R. Co., 25 N. 
Y. 526. Under this section it would appear that an ac- 
tion of ejectment might be brought against a player of 
a hand organ who continued his occupation in the 
street against the adjacent owner’s will. The correct 
distinction is stated in the case last cited on page 534. 
The rule is still more distinctly shown in Strong v. The 
City of Brookyn, 68 N. Y.11. There the language is 
where there is a right of way in the public, the owner 
of the fee may maintain ejectment against one who 
takes possession and claims to hold it, excluding the 
owner, citing Goodtitle v. Alker, 1 Burr. 133; Jackson 
v. Hathaway, 15 J. R. 447, or who is occupying the 
entire possession and denying the demandant’s seizin, 
citing Morgan v. Moore, 3 Gray, 319. There is still, one 
may hope, notwithstanding all our revolutions in pro- 
cedure, a difference in substance between an action of 
trespass and of ejectment. 

But still further when an action of ejectment is 
proper, why confine it to the owner of the fee? 
The cases of Carpenter v. Oswego, etc., R. R., 24 N. Y. 
655, and Wager v. Troy Union R. R. Co., supra, only 
decide that an owner in fee of the highway can bring 
his ejectment. They do not decide that a life tenant 
cannot. What reason can be given why such a icnant 
should not be allowed to eject a railroad comipany 
which was unlawfully incumbering the highway in 
front of his mansion house with tracks, turn-tables, etc? 

§ 255. A servitude is extinguished: 

1. By the vesting of the right to the servitude and 
the right to the servient tenement in the same person. 

2. By the destruction of the servient tenement. 

3. By the performance of any act upon either tene- 
ment by the owner of the servitude or with his assent, 
which is incompatible with its nature or exercise. 

4. When the servitude was acquired by enjoyment. 
by disuse thereof by the owner of the servitude for the 
period prescribed for acquiring title by enjoyment. 


CoMMENT. 


(1) The first mode of extinguishment, as has been 
shown in commenting upon Section 249, is by no means 
of universal application. The two interests must be 
held in the same right, and the quantity of interest 
must be the same. If there bea fee in the land the same 
person must have a fee in the easement. The two 
estates must be equal in quantity and in quality, and 
all other circumstances of right. Additional cases are 
Thomas v. Thomas, 2 C. M. & R. 34, and note; Tyler 
v. Hammond, 11 Pick. 193-220; 2 Washburn on Real 
Property (4th ed.) 373. 

(2) What does the “destruction” of the “ servient 
tenement’’ mean? These “land burdens” are only 
attached to land, Section 245. By Code, section 164, 
**Land is the solid material of the earth whatever 
may be the ingredients of which it is composed, 
whether soil, rock or other substance.” Then that 
can be destroyed. What becomes of the doctrine of 
the indestructibility of matter? The author of the 
Code is net content with destroying rules of law; he 





desires also to subvert principles of natural philosophy, 
If the destruction of the “‘servient tenement” is to 
be spoken of, the definition of that phrase should be 
made more comprehensive and not confined strictly to 
land as defined by the Code. The taking down of a 
pew in a church might be subversive of tho easement 
of a seat there, but it would not come within the codi. 
fier’s definition of “land.” 

(3) This provision is unsound and dangerous. 

It would be alarming, indeed, if any act incom. 
patible with the nature or exercise of the easement 
should, as a matter of law, extinguish it, as it will if 
this section is adopted by the Legislature. Under the 
existing law such acts are to be resorted to as evidence 
ofan intent to abandon the easement. That is not mat. 
ter of law but a question of fact for the court or jury, 
as the case may be. (Crossley v. Lightowler, L. R.,3 
Eq. 279. See Stokoe v. Hewsingers, 8 E. & B. 31.) In 
this case the owner of a warehouse with windows 
stopped some of them on the inside and they remained 
so for nineteen years. This was certainly an act in- 
compatible with the exercise of the easement, which 
would be the admission of light, and yet the easement 
as between the parties was not lost. The whole subject 
was extensively considered in White’s Bani of B. vy. 
Nichols, 64 N. Y. 65. It is there said that a claim by 
the owner of the easement, inconsistent with it, does 
not have the effect to extinguish it.” (Same case, p. 
74, citing Smyles v. Hastings, 22 N. Y. 217, and other 
cases.) It might be different in the existing lawas to 
third parties who had acted on the faith of an aban- 
donment as the doctrine of estoppel might be invoked 
in their favor. Same case, p. 74, and cases cited. (It 
is uncertain under this Code whether the doctrine of 
estoppel could be applied.) In White’s Bank case, 
supra, the owner of the easement laid claim to the 
fee and acted on the claim, and yet he did not lose the 
easement. Gale on Easements, 527. 

(4) The fourth Code method of extinguishment 
labors under the difficulty that there is no pericd pro- 
vided in it for acquiring title to an easement by enjoy- 
ment. The Statute of Limitations in the Code of 
Procedure cannot be regarded as such a mode. There 
can, accordingly, be no disuse for the ‘‘ period pre- 
scribed for acquiring title by enjoyment,’’ unless that 
be sought outside the Code. Is there any right to 
seek it elsewhere? If all these matters are to be 
sought outside the Code, why have such a delusive 
scheme as a Code containing nothing of practical im- 
portance? 

Several highly important modes of extinguishing an 
easement or “ servitude”’ are omitted from this section. 

(1) Release. This is the only direct method.  Itis 
made by the owner of the easement to the owner of 
the servient estate. 

(2) Adverse possession. This becomes important 
where an easement is acquired by grant. This is not 
lost at present by non-user. The owner of the servient 
estate must, during the time prescribed by the Statute 
of Limitations, perform acts on the land asserting an 
exclusive possession inconsistent with the exercise of 
the easement. Smyles v. Hastings. 22 N. Y. 217; 
Jewett v. Jewett, 16 Barb. 150. 

(3) Where the owner of the dominant estate materially 
increases the burden of the servitude, if the easement is 
of an indivisible nature and the increase cannot be 
separated from tho true right, as for example, if 8 
window be enlarged and the servient owner have no 
practicable method of reducing it to its proper size. 
(Renshaw v. Bean, 18 Ad. & El. (N.8.) 111; Hutchin- 
son v. Copestake, 3 C. B. N. S. 102.) Still if the exces- 
sive claim can be separated from the lawful claim, it 
will be and the easement thus upheld (Gale, 534, citing 
Luttrell’s case, 4 Coke’s Rep. 86a.) 

All that is contained in she chapter on Easements, 
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with the exception of one or two truisms in Section 
“7, has now been considered. 

It still remains to notice the general imperfection 
and weakness of the treatment of the subject in the 
way of omission, etc. 

(1) The whole subject of implied easements is 
omitted. This has assumed great proportions since 
the celebrated case of Pyer v. Carter,1H.& N. 916 
A, D. 1857) where an easement of drainage was judi- 
cially established by implication, on the severance by 
sale of an entire property into two parts with distinct 
ownerships. The principle with some qualifications 
has since been repeatedly recognized in England (Chad- 
wick v. Marsden, L. R., 2 Ex. 289; Davies v. Sear, L. R., 
7 Eq. 427; Evart v.Cochrane, 5 L. T. N.S. 1) and in this 
country where the drain or other easement is appar- 
ent. (See also Lampman v. Milks, 21 N. Y. 505; 
Simmons v. Cloonan, 47 id. 3; Butterworth v. Crawford, 
46 id. 349; Curtiss v. Ayrault, 47 id. 73.) 

(2) The entire subject of gaining title to an easement 
by prescription with its requisites and limitations is 
omitted. This has been noticed in another connection. 
The topic is one of the greatest importance and exten- 
sively treated by writers on this branch of the law. 

(8) No rules are given for regulating the rights of the 
respective owners of the dominant and servient estates. 
There is not a word about the right to repair and on 
whom the duty fails; nothing about “ ancient lights; ”’ 
no explanation of a party wall, nor any statement of 
the rules that govern it and distinguish it from a com- 
mon wall; nor is there any thing about artificial water- 
courses and the principles distinguishing them from 
natural water-courses as considered in the leading case 
of Arkright v. Gell, 5 M. & W. 203; nothing of the effect 
of negligence by either party as bearing on the rights of 
the other, nor of the disturbance of the easement and 
the remedies by way of prevention or damages accord- 
ing to the circumstances, whether committed by the 
servient owner or some stranger. Other cases of omis- 
sion might be stated if it were not desirable to keep 
this article within prescribed limits. 

(4) There is no notice of the distinction laid down by 
alltext writers and many decisions between continu- 
ous and discontinuous easements, and no notice taken 
of the special rules which govern them respectively. 
Gale on Easements (ed. 1868), pp. 22, 560. 

(5) The highly important distinction between an ease- 
ment and a license is not noted, and when the latter 
may be executed and the effect of the execution in 
special cases in the view of a court of equity. 

Now I ask and press the question in all candor and 
good faith, of what practical service are such sections 
as these, if enacted into statute law? If every word in 
them was sound their enactment would be of no sub- 
stantial service. It is not on points like these that 
legal controversies are now apt toturn. When errone- 
ously stated however as they are here, the error is of 
far reaching consequences. They contain elementary 
and basal propositions. Like unsound postulates in 
mathematics they imperil the whole structure erected 
upon them. A lawyer having a specific case in ease- 
ments could go to them for no scientific information 
but only to be misled. 

I now insist that the eleven sections taken at random 
are to be regarded as indicating substantially the char- 
acter of the whole Code. This is presumed to be the 
work of one mind, or if of more than one, of minds 
having the same general plan and purpose. I have read 
it sufficiently to be sure that the same class of errors 
and defects exists throughout its entire frame work 
and structure. It is crowded with generalities and 
enunciations of general principles without committing 
itself to details. These principles are stated imper- 
fectly and for the most part erroneously. That this is 
true in other branches of the law than easements is not 
without distinct and satisfactory evidence. Mr. James 





C. Carter, of New York, a master of the law of ship- 
ping and marine insurance, has conclusively shown, in 
a printed pamphiet recently issued, that the same char- 
acteristics appear in the treatment of ‘‘ general aver- 
age.’’ This view is accompanied by the emphatic in- 
dorsement of A. Foster Higgins, Esq., one of the most 
competent adjusters of marine averages in the city of 
New York, who says that he finds in the eight section 
on that subject obscurities, novelties and positive and 
gross errors sufficient to throw the whole administra- 
tion of this highly important branch of the law into 
confusion, and that it would be alarming to the mari- 
time interests of the city of New York, were it proba- 
ble that these sections should be declared to be the law 
of the State. 

This so-called ‘‘ Civil Code’’ needs only to be studied 
to be condemued by all reasonable men who desire the 
welfare of the State, the advancement of jurispru- 
dence, and increased skill and attainment in the 
practice of our profession. 

THEODORE W. DWIGHT. 

New York, April 26, 1882. 


STATE STATUTES IMPAIRING CONTRACT. 
SUPREME COURT OF THE UNITED STATES, MARCH 6, 
1882, 


Town OF KOSHKONONG v. BURTON. 


1. Limitation under the statutes of Wisconsin to actions upon 
coupons of municipal bonds issued in 1857, payable twenty 
years after date. The cause of action upon a coupon, 
whether detached from the bond or not, held to accrue, 
and limitation to commence, from its maturity, reaffirm- 
ing Amy v. Dubuque, 98 U. S. 471. 

2, It is within the constitutional power of the Legislature to 
require, as to existing causes of action, that suits for their 
enforcement shall be barred, unless brought within a less 
period than that prescribed when the contract was made, 
or the liability incurred, from which the cause of action 
arose. The exertion of this power is therefore subject to 
the fundamental condition that a reasonable time, taking 
all the circumstances into consideration, be given by the 
new law before the bar takes effect. 

8. If interest upon interest, whether arising upon express or 
implied agreement, is allowed by the local law at the time 
of the contract, that right cannot be impaired by a subse- 
quent legislative declaration as to what was, in the judg- 
ment of that department, the true intent and meaning of 
the statutes, prescribing and limiting the rate of interest 
in force when the contract was made. The utmost effect 
to be given to such legislative declaration is to regard it as 
an alteration of the existing law in its application to 
future transactions. 


N error to the Circuit Court of the United States for 
the Western District of Wisconsin. The opinion 
states the case. 

HARLAN, J. The object of this action which was 
commenced on the 12th day of May, 1880, is to recover 
the amount due on bonds with interest-coupons at- 
tached, issued on the first day of January, 1857, by the 
town of Koshkonong—a municipal corporation of 
Wisconsin — pursuant to authority conferred by an 
act of the Legislature of that State. They were made 
payable to the Chicago, St. Paul and Fond du Lac 
Railroad Company, or its assigns, on the first day of 
January, 1877, at the American Exchange Bank in the 
city of New York, with interest at the rate of eight 
per cent per annum, payable semi-annually on the 
presentation of the interest-warrants at that bank on 
the first day of each July and January, until the prin- 
cipal sum should be paid. Of the bonds in suit, with 
their respective coupons, Burton became the owner by 
written assignment from the railroad company in- 
dorsed upon the bonds under date of November 16, 
1857. None of the coupons have ever been detached 
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from the bonds nor paid, except those maturing July 
1, 1857, and January 1, 1858. 

The coupons are all alike except as to dates of ma- 
turity. They are complete instruments capable of 
sustaining separate actions without reference to the 
maturity or ownership of the bonds. 21 How. 545-6; 
20 Wall. 583; 98 U. S. 473. The following is a copy of 
the one last due: ‘The town of Koshkorong will pay 
to the holder hereof on the first day of January, 1877, 
at the American Exchange Bank in the city of New 
York forty dollars, being for half-yearly interset on 
the bond of said town No. 22 due on that day. S. R. 
Crosby, clerk.” 

The main question is whether the action, as to 
coupons maturing more than six years prior to its com- 
mencement, is not barred by the statutes of limitation 
of Wisconsin. The court below being of opinion that 
no part of plaintiff's demands was barred, gave judg- 
ment for the principal of the bonds with interest from 
the first day of January, 1877, at the stipulated‘rate of 
eight per cent per annum until paid, and also for the 
amount of each coupon in suit with interest from its 
maturity at the rate of seven per cent per annum— 
the latter being the rate established by the local law 
in the absence of a special agreement by the parties. 

The present writ of error questions the correctness 
oi that judgment as well because it overrules the de- 
fense of limitation to coupons maturing more than 
six years before the commencement of this action, as 
because it allows interest upon the amount of each 
coupon from its maturity. 

The statutes of Wisconsin in force when the bonds 
and coupons were issued provided that ‘all actions of 
debt founded upon any contract or liability not under 
seal”’ (except such as are brought upon the judgment 
or decree of some court of record of the United States 
or of a State or Territory of the United States), shall 
be commenced within six years after the cause of ac- 
tion accrued and not afterward; and that all personal 
actions on any contract not otherwise limited by the 
laws of the State, shall be brought within twenty years 
after the accruing of the cause of action. R. S. Wis., 
1849, §§ 14 to 22, pp. 644-5. 

We remark that the foregoing provisions, without 
substantial change of language, were taken from the 
statutes of the Territory of Wisconsin adopted in 1839. 
Further that the revision of 1849 did not, in terms, 
prescribe any limitation to actions upon sealed instru- 
ments. They were therefore embraced by the limita- 
tion of twenty years as to personal actions on contracts 
not covered by other provisions. 

The revision of 1849 was superseded by one made in 
1858, which went into operation on the Ist day of 
January, 1859. By the latter, as modified by an act 
passed in 1861, civil actions other than for the recovery 
of real property, were required to be commenced 
within the following periods: Actions upon judgments 
or decrees of courts of record of the State, and actions 
upon sealed instruments when the cause of action ac- 
crued in the State, within twenty years, R. S. Wis., 
1858, chap. 138, § 15; actions upon the judgments or 
decrees of courts of record of any State or Territory 
of the United States or of courts of the United States, 
and actions upon sealed instruments when the cause 
of action accrued out of the State, within ten years, 
id., §16; and actions upon contracts, obligations or 
liabilities, express or implied, excepting those men- 
tioned in sections fifteen and sixteen, within six years — 
the time to be computed in each case from the date 
where the cause of action accrued. Gen. Laws Wis., 
1861, p. 302. The revision of 1858 also contained the 
general clause that ‘‘in any case where a limitation or 
period of law prescribed in any of the acts hereby re- 
pealed (which included the revision of 1849) for the 
acquiring of any right or barring of any remedy, or 
for any other purpose, shall have begun to run and the 





same or any similar limitation is prescribed in the Re. 
vised Statutes, the time of limitation shall continue to 
run and shall have the like effect as if the whole period 
had begun and ended under the operation of the Re. 
vised Statutes.”” Id., ch. 191, § 13, p. 1038. 

Thus stood the law of the State until the 9th day of 
March, 1872,—a little over fifteen years after thege 
bonds and coupons were issued — when an act was 
passed entitled *‘An act to limit the time for the com- 
mencement of action against towns, counties, cities, 
and villages On demands payable to bearer.” It pro- 
vided that *‘ no action brought to recover any sum of 
money on any bond, coupon, interest-warrant, agree- 
ment, or promise in writing, made or issued by any 
town, county, city or village, or wpon any installment of 
the principal or interest thereof, shall be maintained jn 
any court unless such action shall be commenced 
within six years from the time when such sum of 
money has or shall become due, when the same has 
been or shall be made payable to bearer, or to some 
person or bearer, or to the order of some person or to 
some person or hi¥ order; provided, that any such ac- 
tion may be brought within one year after this act shall 
take effect; provided, further, that this act shall in no 
case be construed to extend the time within which an 
action may be brought under the laws heretofore ex- 
isting.”” Gen. Laws Wis., 1872, p. 56. 

Our attention has also been called to certain sections 
in the revision of the statutes of Wisconsin of 1878, 
which went into operation on the first day of Novem- 
ber of that year, superseding that of 1858 as well as 
the act of 1872. Those se¢tions contain in substance 
the clauses first quoted from the revision of 1858, with 
the modifications made by the act of 1872. R. 8S. Wis., 
1878, p. 1,015-16. It is to be observed in this connec- 
tion—for it has some bearing upon what we shall 
presently say —that section 4,220 of the revision of 
1878 in terms prescribed twenty years as the limitation 
for ‘‘an action upon a sealed instrument when the 
cause of action accrues within this State, except those 
mentioned in section 4,222,’’ while the latter section 
embraces among others “an action upon any bond, 
coupon, interest-warrant, or other contract for the 
payment of money, whether sealed or otherwise made 
or issued by any town, county, city, village or school 
district in this State,’’—thus indicating that the 
framers of the revision of 1878 regarded municipal 
securities for the payment of money as belonging to 
the class of sealed instruments. We observe also that 
the revision of 1878 contains a provision in reference 
to those cases in which limitation had commenced to 
run similar to that already quoted from the revision 
of 1858. R. S., 1878, § 4,984; R. S., 1858, p. 1,038. 

From the foregoing summary it will be seen that by 
the local law, when the bonds in suit were issued, all 
civil actions for debt, founded on contract or liability, 
not under seal (except actions upon judgments or de- 
crees of some court of record of the United States, or 
of a State or Territory), could be brought within six 
years after the cause of action accrued, and not after 
ward; while such actions, if founded on contract or 
liability, under seal, would not be barred until twenty 
years after the cause of action accrued. If, as con- 
tended by plaintiff, the question of limitation is to be 
determined exclusively by the revision of 1849, in force 
when the bonds were issued; and if, as is further in- 
sisted, an action on municipal bonds and coupons, such 
as are here in suit, is, within the meaning of that revis- 
ion, ‘founded on contract or liability not under seal,’ 
it is clear that without reference to the statute of 1872, 
this action is barred as to all coupons maturing more 
than six years before its commencement, whether such 
coupons were separated or not from the bonds to which 
they were originally attached. This upon the author- 
ity of Amy v. Dubuque, 98 U. 8. 478, with the doctrines 
of which we are entirely satisfied, Wethere said, con 
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struing the statutes of Iowa upon the subject of limita- 
tion, that suits upon unpaid coupons, such as those in 
suit, might be maintained in advance of the maturity 
of the principal debt; that ‘‘upon the non-payment at 
maturity of each coupon, the holder had a complete 
cause of action. In other words, he might have insti- 
tuted his action to recover the amount thereof at their 
respective maturities. From that date therefore the 
statute commenced to run against them. * * * 
Upon principle his failure or neglect to detach the cou- 
pon and present it for payment at the time when, by 
contract, he was entitled to demand payment, could 
not prevent the statute from running.”’ 

But we are inclined to the opinion —although unin- 
formed upon the subject by any direct decision of the 
Supreme Court of the State to which our attention has 
peen called —that municipal bonds and coupons were 
regarded by the framers both of the revision of 1849 
and that of 1858, as alike sealed instruments to which 
the limitation of twenty years was applicable. The 
word bond at common-law (and even now as a general 
rule) imports a sealed instrument. And although, 
under some circumstances, a municipal corporation 
issuing and delivering bonds and coupons, in aid of 
railroad enterprises, may be liable thereon notwith- 
standing they are unattested by its corporate seal, we 
are satisfied that the Legislature of Wisconsin intended, 
by the revision of 1849, as well as that of 1858, to pre- 
scribe the same limitation for actions upon such obliga- 
tions as was, in terms, prescribed for actions upon 
what, technically or in common legal parlance, are de- 
nominated sealed instruments. 

If this interpretation of the revision of 1849 and 1858 
be correct it would follow that this action was not, at 
the passage of the act of 1872, barred by limitation as 
toany of the coupons in suit. Twenty years had not 
then expired from the maturity of any of them. 

It remains now to inquire as to the effect of the act 
of 1872 upon municipal obligations executed and out- 
standing at the date of its passage. Of the object of 
that statute there cannot, it seems to us, be any rea- 
sonable doubt. The specific reference to coupons and 
interest-warrants made or issued by towns, counties, 
cities and villages without distinguishing such as are 
sealed from those unsealed, and the express require- 
ment as to the time within which actions thereon must 
be brought or be barred, indicates a purpose upon the 
part of the Legislature to reverse the policy which had 
been pursued by holders of such securities, of postpon- 
ing the collection of interest-coupons until after the 
bonds, to which they were annexed, had matured—a 
delay which had the effect, in some instances of com- 
pelling municipal corporations to meet, all at once, a 
large indebtedness, which the Legislature intended, at 
least as to the interest accruing thereon, should be 
provided for in installments or through a series of 
years. Whatever considerations however may have 
suggested that legislation, it is clear that its object was 
such as we have indicatd. 

We are here met with the argument that the act of 
182, neither in terms, nor by necessary implication, 
applies to any municipal obligations, except those 
“payable to bearer, or to some person or bearer, or to 
the order of some person, or to some person or his 
order;”’ whereas, the bonds in suit are payable to the 
milroad company or its assigns, and the coupons are 
payable tothe holderthereof. Waiving any expression 
of opinion as to whether the phrases ‘“‘ payable * * * 
to the order of some person,”’ or “payable * * * to 
some person or his order,’’ do not, upon a reasonable 
construction of the act, embrace the case of a bond 
payable to a railroad company or its assigns —a ques- 
tion which need not be determined, since it is con- 
ceded that the action, as to the principal of the bonds, 
isnot, in any view of the case, barred by limitation — 





we are of opinion that a coupon, payable to the holder 
thereof, is within the meaning of the act, and accord- 
ing to the usages of the commercial world, payable to 
bearer. Consequently, the suit as it respects interest- 
coupons, is embraced by the terms of the act of 1872. 
But the further contention of plaintiff's counsel is 
that the act of 1872 is unconstitutional as impairing the 
obligation of the contract between the town and the 
holders of its securities. This objection is founded 
upon the proviso, which declares that ‘“‘any such ac- 
tion [of the class specified in the act] may be brought 
{only] within one year” after the act takes effect. 
While that proviso is very obscurely worded, its mean- 
ing is, that no action to recover money due upon a 
municipal bond, coupon, interest-warrant, or written 
agreement or promise, or upon any installment of the 
principal or interest thereof, whether such obligations 
were issued before or after the passage of the act, 
should be maintained, unless brought within six years 
(not from the passage of the act but) from the time the 
money sued for became due; except—and no other 
exception is made—that when the six years from the 
maturity of any past-due bond or coupon would expire 
within less than a year after the act passed, the action 
should not be barred if brought within that year. It 
was undoubtedly within the constitutional power of 
the Legislature to require, as to existing causes of ac- 
tion, that suits for their enforcement should be barred 
unless brought within a period less than that prescribed 
at the time the contract was made or the liability in- 
curred from which the cause of action arose. The 
exertion of this power is, of course, subject to the funda- 
mental condition that a reasonable time, taking all the 
circumstances into consideration, be given by the new 
law for the commencement of an action before the bar 
takes effect. Terry v. Anderson, 95 U. S. 653; Hawkins 
v. Burney, 5 Pet. 457; Jackson v. Lamphire, 3 id. 280; 
Sohn v. Waterson, 17 Wall. 596; Christmas v. Russell, 
5 id. 290; Sturges v. Crowningshield, 4 Wheat. 122; Os- 
borne v. James, 1g Wis. 576; Parker v. Kane, 4 id. 1; 
Falkner v. Donman, 7 id. 393. Whether the first pro- 
viso in the act of 1872, as to some causes of action, es- 
pecially in its application to citizens of other States 
holding negotiable municipal securities, is or not in 
violation of that condition, is a question of too much 
practical importance and delicacy to justify us in con- 
sidering it unless its determination be essential to the 
disposition of the case in hand. And we think it is 
not. For if the proviso, in its application to some 
cases, is obnoxious to the objection that it does not 
allow sufficient time within which to sue before the bar 
takes effect, and is therefore unconstitutional as im- 
pairing the obligation of the contract between the town 
and its existing creditors, it does not follow that the 
entire act would fall and become inoperative. There- 
sult, in such case, would be that the plaintiffs and 
other holders of the coupons would have not simply 
one year but—under the construction we have given 
to the statutes in force prior to the act of 1872—a 
reasonable time after its passage within which to sue. 
And if a proper construction of that act would give the 
full period of six years after its passage within which 
to sue upon coupons maturing before its passage, the 
judgment below cannot be sustained. For this action 
was not instituted until more than eight years after 
the passage of the act of 1872. It is consequently barred 
by limitation as to all coupons falling due (and there- 
fore collectible by suit without reference to the ma- 
turity of the bonds) more than six years prior to its 
commencement. The bar was complete more than six 
years before the revision of 1878 took effect, even if 
that revision should be deemed to have any application 
to this action. There isno escape from this conclusion 
unless we should hold that the Legislature could not 
constitutionally reduce limitation from twenty to six 
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years as to existing causes of action. But neither upon 
principle nor authority could that position be sus- 

The question next to be considered relates to that 
portion of the judgment allowing interest upon the 
amount of each coupon from its maturity. . 

The general proposition suggested by this question 
seems to have been detefmined in 1865 in Mills v. Town 
of Jefferson, 20 Wis. 56. That was a suit upon inter- 
est-coupons attached to bonds issued by a municipal 
corporation to a railroad company, under the authority 
of an act passed in the year 1857. The coupons were 
similar to those,here in suit. While recognizing the 
fact that many courts of high authority had disallowed 
interest upon interest, the Supreme Court of Wiscou- 
sin expressed its approval of those cases in which it 
was adjudged that an express agreement in a note or 
bond to pay interest at a specified time, as annually or 
semi-annually, entitled the holder to interest upon in- 
terest from the time it became due. “ For,’ said the 
court, ‘“‘ when a person agrees to pay interest at a speci- 
fied time and fails to keep his undertaking, why should 
he not be compelled to pay interest upon interest from 
the time he should have made the payment? If he 
undertakes to pay in a sum at a given time to the 
owner and makes default, the law allows interest on 
the sum wrongfully witbheld from the time he should 
have made such payment.” To the same effect is 
Pruyn vy. The City of Milwaukee, 18 Wis. 367, where, 
without question, so far as we can gather from the re- 
port of the case, interest upon interest was given upon 
the amount of coupons from their respective maturi- 
ties. We remark in this connection that among the 
authorities cited by the State court in 20 Wis. 56, in 
support of its conclusion is Gelpcke v. City of Dubuque, 
1 Wall. 175, where it was said (the suit being upon 
coupons of municipal bonds) that “if the plaintiffs 
recover in this case they will be entitled tothe amount 
specified in the coupons, with interest and exchange 
as claimed.” In harmony with this View are Aurora 
v. West, 7 Wall. 105; Town of Genoa v. Woodruff, 92 
U.S. 502; Amy v. Dubuque, 98 id. 471, and Walnut v. 
Wade, 103 id. 696. 

Another question arises upon this branch of the 
case. The law of Wisconsin as declared in Mills v. 
Town of Jefferson, remained, without attempt to 
change it until March 3, 1868, when an act was passed 
entitled ‘An act to construe sections one and two of 
chapter 160 of the general laws of 1859, and to amend 
section two of said chapter.’ Its first and second sec- 
tions are as follows: 

“1. It was and is the true intent and meaning of 
sections one and two of chapter 160 of the general laws 
passed in the year 1859, and of all other laws heretofore 
enacted in the State prescribing and limiting the rate 
of interest, that interest should not be compounded or 
bear interest upon interest unless an agreement to that 
effect was clearly expressed in writing and signed by 
the party to be charged therewith. 

2. Section 2 of chapter 160 of the general laws of 
1859, is hereby amended by adding thereto the follow- 
ing: ‘And in the computation of interest upon any 
bond, note, or other instrument or agreement, interest 
shall not be compounded nor shall the interest thereon 
be construed to bear interest.’ ’’ Gen. Laws Wis., 1868, 
pp. 62-3. 

In the Revised Statutes of 1878 the following pro- 

‘vision appears : 

“$1689. * * * Andin the computation of interest 
upon any bond, note, or other instrument or agree- 
ment, interest shall not be compounded nor shall in- 
terest thereon be construed to bear interest, unless an 
agreement to that effect is clearly expressed in writing 
and signed by the party to be charged therewith.” 

. It iscontended that the foregoing enactments govern 





the present case, and preclude recovery of interegt 
upon the amount of the respective coupons from their 
maturities. In this view we do not concur. By the 
first section of the act of 1868, the Legislature assumed 
to declare what was the true intent and meaning of 
previous legislation prescribing and limiting the rate 
of interest. It was said by Chancellor Walworth, in 
Salters v. Tobius, 3 Paige, 344, that “in England 
where there is no constitutional limit to the powers of 
Parliament, a declaratory law forms a new rule of de 
cision and is valid and binding upon the courts, not 
only as to cases which may subsequently occur, but 
also as to pre-existing and vested rights. But even 
then the courts will not give it a retrospective opera- 
tion so as to deprive a party of a vested right, unless 
the language of the law is so plain and explicit as to 
render it impossible to put any other construction upon 
it. In this country where the legislative power igs 
limited by written Constitutions, declaratory laws, so 
far as they operate upon vested rights, can have no 
legal effect in depriving an individual of his rights or 
to change the rule of coustruction as toa pre-existing 
law. Courts will treat such laws with all the respect 
that is due to them as an expression of the opinion of 
the individual members of the Legislature as to what 
the rule of law previously wis. But beyond that they 
can have no binding effect; and if the judge is satis. 
fied the legislative construction is wrong he is bound 
to disregard it.’’ When counsel in Ogden v. Blackledge,2 
Cr. 276, announced that to declare what the law is or has 
been is a judicial power, to declare what the law shal] 
be is legislative, and that one of the fundamental prin- 
ciples of all our governments is that the legislative 
power shall be separate from the judicial, this court 
interrupted them with the observation that it was un- 
necessary to argue that point. Prior to the passage of 
the act of 1868, the highest judicial tribunal of the 
State had adjudged that when a sum was to be paid at 
a specified time as interest, that sum bore interest 
from that time until paid. This was an adjudication 
as to what was the local law in that class of cases, 
And the utmost effect to be given to a subsequent 
legislative declaration, as to what was the proper 
meaning of the statutes which had thus been the sub- 
ject of judicial construction, would be to regard it as 
an alteration of the existing law in its application to 
future transactions, especially where, as was the case 
in the act of 1868, that declaration was accompanied 
by a distinct provision in terms changing the pre- 
existing law. In Stockdale v. Insurance Co., 20 Wall. 
331, this court, speaking by Mr. Justice Miller, said 
that ‘“‘ both on principle and authority it may be taken 
to be true that a legislative body may, by statute, de- 
clare the construction of previous statutes so as to 
bind the courts in reference to all transactions occur- 
ring after the passage of the law, and may in many 
cases thus furnish the rule to govern the courts in 
transactions that are past, provided no constitutional 
right of the party concerned is violated.’’ Sedgwick 
on Contr. Stat. and Const. Law (2d ed.), pp. 227, 214; 
Cooley’s Const. Lim., 95, 4. It is clear therefore that 
neither the act of 1868 nor the provision quoted from 
the revision of 1878, which is but a continuation of the 
second section of the act of 1868, can be deemed ap- 
plicable to the case before us. The contract between 
the town and the holders of its securities was entered 
into prior to those enactments, and the rights of the 
parties must necessarily be determined by the law as 
it was when the contract was made. It was not within 
the constitutional power of the Legislature to take 
from the piaintiff his right whether arising on express 
or implied contract, to interest upon interest, if when 
the coupons were executed and delivered, he or the 
then holder thereof had such right under the law of 
the State. 
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Without pursuing the case further it is sufficient to 
say that we do not concur with such of the views of 
the learned District judge as are inconsistent with 
those here announced. The judgment is reversed with 
directions to enter judgment in behalf of plaintiff for 
the amount of the bonds with interest at the stipulated 
rate, from their maturity until paid (Spencer v. Mazx- 
field, 16 Wis. 185; Pruyn v. City of Milwaukee, 18 id. 
367), and also for the respective amounts of those 
coupons only which fell due within six years preceding 
the commencement of this action, with interest thereon 
at the rate established by the law of the State. 


UNTED STATES SUPREME COURT AB- 
STRACT. 


MARITIME LAW — LIMITED LIABILITY ACT APPLIED 
T0 OWNERS OF FOREIGN VESSELS — COLLISION — RULE 
OF DAMAGES.— (1) The limited liability act of 1851, 
reproduced in the United States Revised Statutes in 
sections 4282, etc., applies to owners of foreign as well 
as domestic vessels; and to acts done on the high seas 
as well as in waters of the United States, except when 
a collision occurs between two vessels of the same 
foreign nation, or perhaps of two foreign nations hay- 
ing the same maritime law. The maritime law of the 
United States, as found in the statute, is the same as 
the general maritime law of Europe, and is different 
from that of Great Britain in this; that the former 
gauges the liability by the value of the shipand freight 
after the loss or injury, and the latter by their value 
before the loss or injury, not exceeding £15 per ton. 
The maritime law is only so far operative as law in any 
country as it is adopted by the laws and usages of that 
country. The principles laid down on this subject in 
Norwich Co. v. Wright, 13 Wall. 116, and in The Lota- 
wana, 21 id. 558, re-asserted and affirmed. The courts 
of every country will administer justice according to 
its laws, unless a different law be shown to apply; and 
this rule applies to transactions taking place on the 
high seas. If a collision occur on the high seas be- 
tween two vessels, controversies arising therefrom will 
be governed in the courts of this country by our laws, 
unless the two colliding ships belong to the same for- 
eign country, or perhaps to different countries using 
the same law, when they will be governed by the laws 
of the country to which they belong. Ship owners 
may avail themselves of the defense of limited respon- 
sibility by answer or plea as well as by the form of 
proceeding prescribed by the rules of this court, at 
least so far as to obtain protection against the libel- 
lants or plaintiffs in the suit. Those rules were not 
intended to restrict them, but to aid them in bringing 
into concourse those having claims against them aris- 
ing from the acts of the master orcrew. If the own- 
ers plead the statute, a decree may be made requiring 
them to pay into court the limited amount for 
which they are liable, and distributing said amount 
pro rata amongst the parties claiming damages. Such 
a proceeding in a court of admiralty would be an 
“appropriate proceeding’’ under the statute. It is 
not necessary that ship owners should surrender and 
transfer the ship in order to claim the benefit of the 
law. That is only one mode of relief. They may 
plead their immunity, and if found in, or confessing 
fault, may abide a decree against them for the value 
of ship and freight as found by the proofs. The rule 
of limited liability in this case is applied to a collision 
at sea between an American ship and a steamer belong- 
ing to the National Steam Navigation Company, an 
English corporation. The ship sank and was a total 
loss. The steamer also sank and was a total loss, ex- 
cept some stripping of ship’s material saved by wreck- 
ers. In respect to the subject the court say: ‘‘ In the 





case of Norwich Company v. Wright, 13 Wall. 116, we 
had ocasion to state, that the general maritime law of 
Europe only charges innocent owners to the extent of 
their interest in the ship for the acts of the master 
and crew, and that if the ship is lost their liability is 
atanend. This rule is laid down in several places in 
the ancient code called the Consolato del Mare, and in 
many other authorities which are quoted and com- 
mented upon by Judge Ware in the case of The 
Rebecca (Ware’s Reports, 187); and it is specifically 
formulated in various National ordinances and codes, 
amongst others, in the Marine Ordinance of Louis 
XIV, adopted in 1681. Emerigon, in his treatise of 
Contracts ‘& la Grosse,’ says: ‘The owners of the 
ship are bound in solidum by every thing which the 
captain does in the course of the voyage for the pro- 
motion of the voyage. * * * But this action in 
solidum does not exist against the owners farther than 
according to the interest which they have in the body 
of the ship; hence, if the ship perish, or if they aban- 
don their interest, they are no longer liable for any 
thing.’ It is thus that the maritime laws of the 
middle age have directed; such is the law which is 
observed in the north; and such is the regulation of 
our own ordinance;’ and he refers to the Consolato 
and other authorities. The text of the French ordi- 
nance, which is regarded as merely formulating the 
old customary law, is as follows: ‘The owners of ships 
are responsible for the acts of the master, but they 
become discharged therefrom by abandoning the ship 
and freight.’ ‘‘ But whilst this is the rule of the gen- 
eral maritime law of Europe, it was not received as 
Jaw in England, nor in this country, until made so by 
statute. The English statutes indeed have not yet 
adopted, to its full extent, the maritime law on this 
subject. They make the owners responsible to the 
value of ship and freight at the time of the injury 
(that is, immediately before the injury), although the 
ship be destroyed or injured by the same act, or after 
ward in the same voyage; whilst our law adopts the 
maritime rule of graduating the liability by the value 
of the ship after the injury, as‘ she comes back into 
port, and the freight actually earned; and enables the 
owners to avoid all responsibility by givingjup ship and 
freight, if still in existence, in whatever condition the 
ship may be; and without such surrender, subjects 
them only to a responsibility equivalent to the 
value of the ship and freight as rescued from the 
disaster. But whilst the rule adopted by Congress is 
the same as the rule of the general maritime law, its 
efficacy as a rule depends upon the statute, and not 
upon any inherent force of the maritime law. As 
explained in The Lottawana, 21 Wall. 558, the mari- 
time law is only so far operative as law in any country 
as it isadopted by the lawsand usages of that country; 
and this particular rule of the maritime law had never 
been adopted in this country until it was enacted by 
statute. Therefore, whilst it is now a part of our 
maritime law, it is nevertheless statute law, and 
must be interpreted and administered assuch. Then, 
does it govern the present case? In administering 
justice between parties it is essential to know by what 
law or code, or system of laws, their mutual rights are 
to be determined. When they arise in a particular 
country or State, they are generally to be determined 
by the laws of that State. Those laws pervade all 
transactions which take place where they prevail, and 
give them their color and legal effect. Hence, if a 
collision should occur in British waters, at least be- 
tween British ships, and the injured party should seek 
relief in our courts, we would administer justice ac- 
cording to the British law, so far as the rights and 
liabilities of the parties were concerned, provided it 
were shown what that law was. If not shown we 
would apply our own law to the case. In the French 
or Dutch tribunals they would dothe same. Butifa 
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collision occurs on the high seas, where the law of no 
particular State has exclusive force, but all are equal, 
any forum called upon to settle the rights of the par- 
ties would prima facie determine them by its own law 
as presumptively expressing the rules of justice; but 
if the contesting vessels belonged to the same 
foreign nation, the court would assume that they 
were subject to the law of their nation carried 
under their common flag, and would determine 
the controversy accordingly. If they belonged 
to different nations having different laws, since it would 
be unjust to apply the laws of either to the exclusion 
of the other, the law of the forum, that is, the mari- 
time law as received and practiced therein, would prop- 
erly furnish the rule of decision. In all other cases 
each nation will also administer justice according to 
its own laws. And fit will do this without respect of 
persons to the stranger as well as to the citizen. If it 
be the legislative will that any particular privilege 
should be enjoyed by its own citizens alone, express 
provision will be made to that effect. Some laws, it is 
true, are necessarily special in their application to do- 
mestic ships, such as those relating to the forms of 
ownership, charter party and nationality; others fol- 
low the vessel wherever she goes, as the law of the flag, 
such as those which regulate the mutual relations of 
master and crew, and the power of the master to bind 
the ship or her owners. But the great mass of the laws 
are, or are intended to be, expressive of the rules of 
justice ,and right applicable to all. The act of 
Congress creating a limited responsibility of ship- 
owners in certain cases, first passed March 3, 1851, 
and reproduced in sections 4282-4289 of the Re- 
vised Statutes, is general inits terms extending to all 
owners of vessels without distinction or discrimina- 
tion. It declares that ‘the liability of the owner of 
any vessel for any embezzlement, loss or destruction, 
by any person, of any property, goods or merchandise 
shipped or put on board of such vessel, or for uny loss, 
damage or injury by collision, or for any act, matter 
or thing, loss, damage or forfeiture, done, occasioned 
or incurred without the privity or knowledge of such 
owner or owners shall in no case exceed the amount or 
value of the interest of such owner in such vessel and 
her freight then pending.’ This statute declares the 
rule which the law-making power of this country re- 
gards as most just to be applied in maritime cases. 
The great carrying trade by land is governed by sub- 
stantially the same principle; being in the hands of 
corporate associations whose members are not per- 
sonally liable for acts of the employees, but risk only 
the amount of their capital stock in the corporation. 
The doctrine of respondeat superior, it is true, applies to 
the corporations themselves; but that does not interfere 
with theersonal immunity of the shareholders. When- 
ever the public interest requires the employment of a 
great aggregation of capital, exposed to immense risk, 
some limitation of responsibility is necessary in order 
that men may be induced to contribute to the enter- 
prise. As Grotius says, in reference to this very matter 
of ship-owners, ‘Men would be deterred from owning 
and operating ships if they were subject to the fear of 
an indefinite liability for the acts of the master.’ Jure 
B. & P., lib. 2, ch. 11, § 13. But it is enough to say 
that the rule of limited responsibility is now our mari- 
time rule. It is the rule by which, through the act of 
Congress, we have announced that we propose to ad- 
minister justice in maritime cases. We see no reason, 
in the absence of any different law governing the case, 
why it should not be applied to foreign ships as well as 
to our own whenever the parties choose to resort to 
our courts for redress. Of course the rule must be ap- 
plied, if applied at all, as well when it operates against 
foreign ships as when it operates in their favor. Eng- 
lish cases have been cited to show that the courts of 
that country hold that their statutes, prior to 1862, 








which, in generality of terms, were similar to our own, 

did not apply to foreign ships. See The Nuestra Sig- 

nora de los Dolores, 1 Dods. 297; The Carl Johan, 1 

Hagg, 113; The Girolamo, 3 id. 186; The Zollverein, 

Swabey, 96; Cope v. Doherty, 4 K. & Johns. 367; S. C., 

4 Jur. (N. S.) 451; S. C. on App., id. 391; S. C., id. 699; 

The Gen. I. S. C. Co. v. Schurmanns, 1 Johns. & Hem. 

193; The Wild Ranger, 1 Lush. 553; 9 Jur. (N. S.) 134. 

We have examined these cases. So far as they stand 
on general grounds of argument the most important 
consideration seems to be this, that the British Legis- 
lature cannot be snpposed to have intended to pre- 
scribe regulations to bind the subjects of foreign States, 

or to make for them a law of the high sea; and that if 
it had so intended it could not have doneit. This is 
very true. No nation has any such right. Each nation 
however may declare what it will accept, and by its 
courts enforce as the law of the sea, when parties 
choose to resort to its forum for redress. And no per- 
sons subject to its jurisdiction, or seeking justice in its 
courts, can complain of the determination of their 
rights by that law unless they can propound some 
other law by which they ought to be judged; and 
this they cannot do except where both parties be- 
long to the same foreign nation, in which case, it 
is true, they may well claim to have their contro 
versy settled by their own law. Perhaps a like claim 
might be made where the parties belong to different 
nations having the same system of law. But where 
they belong to the country in whose forum the litiga- 
tion is instituted, or to different countries having 
different systems of law, the court will administer the 
maritime law as accepted and used by its own sover- 
eignty. The English courts say that as foreigners 
are not subject to their law nor entitled to its benefits, 
they will resort to the general law of general liability 
when foreigners are litigants before them. Where do 
they find such general law? In the law of nature? or 
the civil or common law? Is not the maritime law as 
their own Legislature or national authority has adopted 
it as imperative as either of these? Does it not, in the 
British judicial conscience, stand for the law of nature 
or general justice? As for the civil and common laws 
they are only municipal laws where they have the force 
of laws at all. The better grounds for the English de- 
cisions seem to be the peculiar terms of the acts of 
Parliament on the subject, and the supposed policy of 
those acts as being intended for the encouragement of 
the British marine. From these considerations as 
grounds of construction the conclusion may have been 
properly deduced that the law was intended to be con- 
fined to British ships. The question, it is true, has 
ceased to be of practical importance in England since 
the act of 1862 (25 and 26 Vict., ch. 63), by which the 
owners of any ship, British or foreign, are not to be 
answerable without their actual fault or privity for 
any loss or damage to person or property to an amount 
exceeding £15 per ton of the ship’s registered tonnage 
or its equivalent, in case of foreign ships. But the 
former English decisions are thought to have a bear- 
ing on our law, because the acts of Parliament to 
which they related in their principal clauses were con- 
ceived in the same broad and general terms as our act 
of Congress. Some of the clauses of the British acts, 
however relating to registered tonnage and other par- 
ticulars, admitted only a special application to British 
ships; and perhaps these clauses did require a re- 
stricted construction of the whole acts to such ships. 
But there is no demand for such a narrow construction 
of our statute, at least of that part of it which pre- 
scribes the general rule of limited responsibility of 
ship-owners. And public policy in our view requires 
that the rules of the maritime law, as accepted by the 
United States, should apply to all alike as far as it can 
properly be done. If there are any specific provisions 
of our law, which cannot be applied to foreigners or 
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foreign ships, they are not such as interfere with the 
operation of the general rule of limited responsibility. 
That rule and the mode of enforcing it are equally ap- 
plicable to all. They are not restricted by the terms of 
the statute to any nationality or domicile. We think 
they should not be restricted by construction. Our 
opinion therefore is that in this case the National 
Steainship Company was entitled to the benefit of the 
law of limited responsibility.” (2) The rule of dam- 
ages in case of goods lost or destroyed on the high seas 
by the fauit of those in charge, is the price or value of 
the goods at the place of shipment, with all charges of 
lading, insurance and transportation and interest at 
six per cent per annum, but without any allowance for 
anticipated profits. When the goods have no market 
value at the place of shipment, resort may be had to 
other means of ascertaining their actual value such as 
the price which they usually bring at the port of desti- 
nation, with a fair deduction for profits and charges. 
See The Vaughan and Telegraph, 14 Wall. 258; Murray 
y. Charming Betsey, 2 Cranch, 64; The Anna” Maria, 2 
Wheat. 327; The Amiable Nancy, 3 id. 546; Smith v. 
Condry, 1 How. 28; Williamson fv. Barrett, 13 id. 101. 
Decree of U.S. Circ. Ct. E. D. N. Y. modified. Na- 
tional Steam Navigation Co. v. Dyer. Opinion by 
Bradley, J. 

[Decided March 20, 1882.] 

—_——__.______. 


¢ 
KANSAS SUPREME COURT ABSTRACT. 


JANUARY, 1882.* 

EMINENT DOMAIN—COMPENSATION—EXCLUSIVE OC- 
CUPATION OF ALLEY BY RAILROAD COMPANY.— Where 
a railroad company obstructs an alley in a city, by 
building a railroad track through the alley, so as after- 
ward to make the alley useless as an alley, an abutting 
lot owner has the right, if he chooses, to consider the 
obstruction as a permanent taking and appropriation 
of the alley by the railroad company, and may com- 
mence an action against the railroad company and re- 
cover damages for such obstruction, and in such case 
the measure of his damages will be the injury to his lot 
at the time the alley was taken and appropriated by the 
railroad company, and not at the time of the trial of 
the case. Central Branch Union Pacific Railroad Co. 
v. Andrews. Opinion by Valentine, J. 


NEGLIGENCE — MUNICIPAL CORPORATION — CON- 
TRIBUTORY NEGLIGENCE.—In an action against a 
municipal corporation for damages arising from alleged 
negligence in constructing a walk of different widths, 
and leaving in such walk between the boards of differ- 
ent widths, a rise or offset of about four inches, with 
no board or covering over the opening or hole in such 
tise or offset, whereby a person travelling over the walk 
had his left foot caught therein and was severely in- 
jured, held, that we cannot say, as a matter of law, 
the sidewalk was not defective and unsafe, and held, 
further, that the case is one for the jury, under proper 
instructions, to decide, as a question of fact, whether 
the walk was properly constructed and in good repair. 
The question of contributory negligence is one for the 
jury to determine from the circumstances of the case, 
unless the facts raise such a presumption of negligence 
on the part of the injured person that the court is 
bound, as a matter of law, to instruct no recovery can 
behad. The law does not presume contributory neg- 
ligence from the mere fact that the party injured in 
passing over a street or sidewalk out of repair knew 
its condition, but generally the question should be left 
to the jury with all the circumstances surrounding the 
— Osage City v. Brown. Opinion by Horton, 





* To appear in 27 Kansas Reports. 





W£ATER-COURSE — OBSTRUCTION OF, BY RAILWAY 
COMPANY — DUTY OF COMPANY AS TO CONSTRUCTION 
OF CULVERTS — NUISANCE — SUCCESSIVE OWNERS OF 
RAILRCAD. —In 1870 the defendant railway company 
constructed a railroad across a natural water-course, 
named ‘‘ Little creek,’’ about one mile below the plaint- 
iff’s land, filling up the natural channel of the stream, 
which was about one hundred feet wide, and construct- 
ing a culvert, about thirty feet wide, immediately south 
of such natural channel. In times of high water another 
stream north of Little creek, called ‘‘Owl creek,” 
would overflow its banks, and a portion of its water 
would run across the low lands between Owl creek and 
Little creek and into Little creek; and the culvert con- 
structed by the railway company was insufficient to 
permit all these waters to readily pass through, and 
the water would necessarily back up, higher and higher, 
until it would reach back to and cover nearly all the 
plaintiff's land. In this manner the plaintiff was in- 
jured and sustained damages in both the years 1876 and 
1877. At the time the damages were sustained in 1876 
the railroad was in the hands of a receiver, and at the 
time the damages were sustained, in 1877, the railroad 
was in the hands of the defendant trust company, under 
and by virtue of a contract with the railway company 
and others, the trust company operating the road for 
the benefit of the railway company and of its creditors. 
The court gave to the jury the following, among?other 
instructions: ‘‘ Railroad companies, in the construc- 
tion of their roads over water-courses, are required to 
leave such water-ways or openings as are sufficient to 
afford outlet for all water that may reasonably be ex- 
pected to flow through such water-course. And this 
must be with reference to such unusual and extraordi- 
nary freshets as might reasonably have been expected 
after careful inspection of the size of the stream, the 
width of its bottom, the height of its banks, its capacity 
for carrying water, and the surface of the country con- 
tributing to its flow, and if they fail to do so they are 
liable in damages to the full injury occasioned thereby. 
A railroad company however is not bound to anticipate 
extraordinary changes of seasons, nor such unusual 
freshets or heavy falls of water as could not be detected 
by a skillful engineer after carefully taking the obser- 
vation to which I have just referred, nor to guard 
against every possible contingency. So that if you find 
that the damage sustained by plaintiff was the result 
of such extraordinary rainfalls, or freshets, or inunda- 
tions, as could not be apprehended in the manner re- 
ferred to, and if you also find that the defendants were 
not otherwise in fault, the plaintiff cannot recover, and 
your verdict should be for the defendant. Some testi- 
mony has been introduced tending to show that at the 
times of the plaintiffs alleged injuries, the water of 
Owl creek overflowed its banks, and rushed with con- 
siderable force and volume into the valley of the stream 
in controversy, and upon the lands of the plaintiff. 
With reference to this matter you are instructed that 
the railroad company was not bound to construct its 
culvert for the passage of such water, unless the ex- 
aminations to which I before referred, made by a skill- 
ful engineer, would reasonably lead him to anticipate 
such a result. So that if you believe the damage 
claimed by plaintiff was sustained in consequence of 
these waters from Owl creek, thus breaking through 
and overflowing its banks, and that such a result could 
not have been anticipated from the requisite observa- 
tion, made at the time the culvert was constructed, 
and was not brought to the knowledge of the defend- 
ant before the plaintiff sustained the damage com- 
plained of, the plaintiff cannot recover, and you should 
find for the defendants. And now with particular 
reference to the defendant, the Union Trust Company, 
you are instructed that while it may not have con- 
structed the culvert in question, it would still be liable 
for any damage occurring during the time the said 
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trust company had charge of the road, occasioned by 
its wrongful construction, if you find that prior to such 
injury the said company had actual knowledge that 
the culvert in question was constructed in such way as 
to overflow and flood the land above said culvert, and 
knowing such fact, still maintained said culvert in such 
condition. But without this knowledge the Union 
Trust Company would not be liable. It is not neces- 
sary in order to hold defendant, the Union Trust Com- 
pany, liable for the damages claimed to have been sus- 
tained in 1877, that any request should have been made 
by plaintiff to said trust company to remodel said 
culvert. All that would be necessary would be for 
plaintiff to show that defendant, the trust company, 
knowing the damage likely to be occasioned by the 
culvert, permitted it to remain in such condition. The 
defendant, the Missouri, Kansas and Texas Railway 
Company, at the time it constructed its road, was not 
bound to build culverts or aqueducts, for the purpose 
of draining adjacent lands, nor for the purpose of giv- 
ing passage to the natural flow of surface water, nor is 
the said defendant liable in an action for damages 
occasioned by the accumulation of surface water, on 
account of any embankment erected on its right of 
way; nor by the fact that a culvert could have been 
placed in such embankment to have afforded outlet for 


al) such surface water; nor by the fact that a culvert: 


was placed therein insufficient to afford such outlet, 
and if you find that the damage claimed by the plaint- 
iff was caused by the accumulation of surface water on 
account of any obstruction to its natural flow created 
by defendant, then I instruct you that the plaintiff in 
this case cannot recover, and you must find for the 
defendant. It was the duty of the defendant, the Mis- 
souri, Kansas and Texas Railway Company, in con- 
structing the culvert in question to provide for the free 
flow of such amount of water as might reasonably have 
been anticipated to flow in said stream, and if by rea- 
son of the failure of said defendant to perform such 
duty the plaintiff sustained any injury, then said de- 
fendant, the M., K. & T. Railway Company would be 
liable for such injury, even if at the time of the injury 
the management of the road had passed out of the 
hands of the M., K. & T. Railway Company into those 
of the receiver or of the Union Trust Company.’”’ The 
jury found in favor of the plaintiff and against the de- 
fendants, and judgment was rendered accordingly in 
favor of the plaintiff and against the railway company 
for $1,000, and against the Union Trust Company of 
New York for $500; but the judgment was so rendered 
that the satisfaction or extinguishment of the judg- 
ment against the railway company would extinguish 
both judgments and the satisfaction or extinguishment 
of the judgment against the trust company would sat- 
isfy $500 of the judgment rendered against the railway 
company, so that, in fact, the judgment against both 
defendants amounted, in the aggregate, to only $1,000. 
Held (1), that the jury were amply justified upon the 
facts of the case in finding in favor of the plaintiff and 
against the defendants, that the culvert was manifestly 
insufficient. (2) That the instructions given by the 
court to the jury were not erroneous as against the de- 
fendants. (3) That a railroad company in constructing 
its road over a natural water-course is required tv leave 
such openings as are sufficient to afford an outlet for 
all water (from whatever source it may come, and in 
times of floods and freshets, as well as at othentimes), 
which may reasonably be expected to flow through 
such water-course. (4) That the damming, or partial 
damming, of ‘Little creek’’ was in the nature of a 
nuisance; and that the plaintiff's cause of action for 
the damages which he sustained on account of such 
obstruction accrued at the time that he sustained such 
damages; and that the statute of limitations then 
commenced to run against his cause of action,and not 





before. (5) That the Union Trust Company was liable 
for participating in maintaining such nuisance; that 
for the plaintiff to recover against such trust company 
it,was not necessary for him to prove that prior te the 
damage he notified the trust company of the defective 
condition of the culvert, or that any request was made 
upon the company to remedy or abate the same, but 
all that was necessary was to prove that the Union 
Trust Company, before such damage occurred, had full 
knowledge of all these matters, independent of any 
such notice. (6) That the railway company was liable 
for the injury that occurred during the time that the 
property was in the hands of a receiver (K. P. Ry. Co, 
v. Wood, Kas. 619), and was also liable as principal 
while the trust company was liable as agent for the in- 
jury that occurred during the time that the property 
was in the hands of the Union Trust Company. Union 
Trust Co. v. Kuppy. Opinion by Valentine, J. 


> + 


MISSOURI SUPREME COURT ABSTRACT+# 

BILL OF LADING — DELIVERY PASSES TITLE 10 
Goops. — A bill of lading is the representative of the 
goods for which it is given, and its delivery will pass 
title to them as effectually as an actual sale and de- 
livery of them. Nor will the fact that it is indorsed to 
a third party prevent the delivery having, this effect, 
where the bill accompanies a draft jeallenen such 
third party. Nor ina contest with a subsequent pur- 
chaser of the goods for value and without notice, 
claiming them by indorsement of a duplicate bill of 
lading and actual delivery of the goods, is it material 
that the bill first delivered was given in part payment 
of oras collateral security for a pre-existing debt, and 
not fora present advance of money. Citing, Benjamin 
on Sales, § 813; Meyerstein v. Barber, L. R., 2 C. P. 42; 
Mich. Cent. R. R. Co. v. Phillips, 60 I]. 198; Burton v. 
Curyea, 40 id. 320; W. U. R. R. Co. v. Wagner, 65 id. 
198; Caldwell v. Ball, 1 T. R. 205; Allen v. Williams, 
12 Pick. 297; Buffington v. Curtis, 15 Mass. 528, and 
distinguishing Loeb v. Peters, 63 Ala. 243; Harris v. 
Pratt, 17 N. Y. 249; Lessassier v. South Western, 2 
Woods, 35; O’Brien v. Norris, 16 Md. 122; Naylorv. 
Dennie, 8 Pick. 199. Skilling vy. Bollman. Opinion by 
Henry, J. 


PUBLIC OFFICERS— PERSONAL LIABILITY. — Public 
officers, who are invested with discretionary powers in 
the performance of ministerial duties, cannot be held 
to a personal liability for acts not maliciously done. 
Reed v. Conway, 20 Mo. 22. Edwards v. Ferguson. 
Opinion by Sherwood, C. J. 


SALE OF PERSONAL PROPERTY — IMPLIED WARKANTY 
OF TITLE. — A vendee of personal property, who, after 
purchasing, discovers that his vendor had no title, may 
upon being threatened with suit by the true owner 
pay him the price, at least if the vendor be insolvent; 
and such payment will be a complete defense to an ac- 
tion by the vendor. The vendee however by suchas 
course takes upon himself the onus of showing that his 
payee was the true owner. Citing Mitchell v. McMullen, 
59 Mo. 252; Harvey v. Morris, 63 id. 475; Wheeler v. 
Standley, 50 id. 509; Connor v. Eddy, 25 id. 72; Smith 
v. Busby, 15 id. 343; Morgan v. R. R. Co., 68 id. 129; 
Sweetman v. Prince, 26 N. Y. 232; Bell’s Contract of 
Sales, 94, 95; Burt*v. Dewey, 40 N. Y. 283; McGiffin v. 
Baird, 62 id. 329, 331; Bordewell vy. Colie, 1 Lans. 141; 
Dickenson v. Maul, 4 B. & Ad. 638; Allen v. Hopkins, 
13M. & W. 93; King v. Richards, 6 Whart. 418, 427; 
Hayden v. Davis, 9 Cal. 573; Frazier v. The Erie Bank, 
8 Watts & Serg. 18, 20; Arnold vy. Macungie Bank, 71 
Penn. St. 287, and distinguishing Vibbard v. Johnson, 





* Appearing in 73 Missouri Reports. 
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19 Johns. 78; Morrison v. Edgar, 16 Mo. 411; Delaware 
Bank v. Jarvis, 20 N. Y. 230; Lund v. Seaman’s Bank, 
97 Barb. 132. Matheny v. Mason. Opinion by Ray, J. 





——_»___—_- 


OBITUARY. 

¥ GEORGE S. DIOSSY, one of the oldest and best 
\ known law book publishers of this State, died at 
Brooklyn, on the 27th ult., after an illness of several 
months, at the age of 47 years. (His father, John J. 
Diossy, was also a law book publisher, well known to 
the profession.) Mr. Diossy published many useful 
works, and wasaman of probity and diligence. He 
was one of the earliest and staunchest friends of this 


JoURNAL. 
os 


CORRESPONDENCE. 


PADDED REPORTS. 


Biitor of the Albany Law Journal: 


Is it not about time something was done by the pro- 
fession to abate the law-book nuisance? This subject 
isagain brought forcibly to my mind by the receipt of 
the 15th volume of Jones & Spencer. I have carefully 
looked it through, and will confess that [ am utterly 

, disgusted. The amount of trash in this volume 
exceeds any thing I have ever seen in the way of law 
book imposition. Take the very first case: four pages 
of head-notes, unnecessarily prolix, badly arranged, 
and spread out so as to cover the greatest amount of 
paper possible; then a long contract, in exlenso, even 
to the attestation clause, and the signatures and seals 
of the parties; then a long prolix opinion of the 
referee of eighteen pages, followed by the opinion of 
the court of half a page, enumerating in a few lines 
the only principle of importance in the whole case. 
On looking through the book you will find page after 
page of briefs commencing thus: ‘* John Doe, attorney, 
and Richard Roe, of counsel for the appellant, urged ,”’ 
as at page 175, five pages, at page 215, six pages, at page 
232, seven pages, at page 257, six pages, and so on 
throughout the book; all valuable contributions, 
doubtless, to the legal literature of the day, but 
totally out of place in a volume of reports, as I under- 
stand the purpose of reports. Again, see the amount 
of blank paper the profession is compelled to purchase. 
O'Conner v. O'Conner, for instance, commencing on 
page 498 and ending on page 512. Then look at the 
following cases and tell me what possible useful pur- 
pose is subserved by their insertion, except to make 
money for the reporters and publishers, viz. : Williams 
v. Shute, p. 518; Walker v. Spencer, p. 523; Sanxay v. 
Browning, p. 526; Harlenbeck v. Heacock, p. 521; 
Stearns v. Field and Hasatt v. Townsend, p. 539; Hunt 
v. Lawless, p. 540; Garner v. Mangum, p. 547. The 
two cases on! page 551 and McGill v. Hagedorn, page 
54; if they must be reported why is it necessary to 
make such a display of large caps at the expense of 
half a page toacase? The arrangement of the head 
notes in the first half of the book is, in my judgment, 
very confusing, and these notes appear to be by a 
different hand from those in the last half. These re- 
ports and all others are referred to in the courts, and 
lawyers are compelled to purchase them. If these 
gentlemen must have a certain amount of money, for 
one I will thank them to give the cream of the matter 
in half the space for half the money and ask for the 
other half from me as a matter of charity. 

Respectfully yours, 
Joun H. WHITE. 

ALBION, ORLEANS Co., N. Y., April 26, 1882. 





MARRIED WoMAN’s CONTRACT FOR NECESSARIES. 
Editor of the Albany Law Journal: 

Appropos of the present discussion upon the expedi- 
ency of adopting a Code, and as illustrating the “‘ flexi- 
bility’ of the law as set forth by decisions of the 
courts, we notice the case of Tiemeyer v. Turnquist, 
85 N. Y. 516, where the fountain head of the law in this 
State seems to hold that the married woman’s statutes 
of 1860 and 1862 have removed the common law disa- 
bility of a feme covert to make contracts, without refer- 
ence to the possession by her of a separate estate. For 
in that case she is said to incur a ‘‘ personal liability ” 
upon her “contract”’ as if she were a feme sole, or by 
inference from the learned judge’s language, as if she 
were a ‘‘man.’? And “it matters not what kind of 
property is purchased or with what purpose or intent it 
is obtained.”? Now we have no quarrel with the learned 
judge’s conclusion, but are simply curious to know 
how to ‘‘construe”’ this case in the light of the doc- 
trine heretofore advanced by the same court, viz.: that 
the married woman’s statutes ‘‘ did not take away their 
common-law disability to contract;’’ that their debts 
were to be enforced in the same manner as formerly in 
equity as a charge upon their separate estates; that no 
no personal liability was incurred except with refer- 
ence to the separate estate. Yale v. Dederer, 18N. Y. 
265; 22 id. 450; Manhattan B. & M. Co. v. Thompson 
58 id. 82; Ballin v. Dilaye, 37 id. 35; Owen v. Cawley 
36 id. 603; Corn Ex. Ins. Co. v. Babcock, 68 id. 642: 
Further “‘ authorities’? might be cited but these will 
answer the present purpose. It will be seen that all 
these cases proceed upon the theory that with a married 
woman there is no such thing as a personal liability to 
serve as foundation fora judgment which will follow 
her, without reference to a present estate. The case of 
Cashman v. Henry, 75 N. Y. 103, is cited to support the 
opposite view. As before said we have no quarrel with 
the conclusions, but please tell us which is law, and 
whether it is longer necessary to insert the ‘‘ woman’s 
clause ’’ when seeking to bind her property by a con- 
tract for another's benefit; or whether a married 
woman is now freed from her common-law disability, 
and may bind herself personally the same as a feme sole 


or a man may do. 
A. F. HANSON, 


HORNELLSVILLE, N. Y., April 27, 1882. 
oo 


NEW BOOKS AND NEW EDITIONS. 


AMERICAN Decistons DIGEST. 

Digest of the American Decisions, and index to the notes 
thereto, with a Table of the Cases re-reported in Volumes 
one to thirty, inclusive, 1760-1837. By A. C. Freeman. 
San Francisco: A. L. Bancroft & Company, 1882. Pp. 825. 

HIS is a very timely assistant in the use of the ex- 
cellent series which it embodies. The success and 
usefulness of the American Decisions is now assured, 
and the digest is a present necessity to every possessor 
of the volumes already published. It seems very ac- 
curately and intelligently executed, and is very neatly 
printed. 


RAPALJE’S ANNUAL NEw York DiGsst. 


Annual Digest of New York Decisions, comprising all the 
cases reported in the official and standard series of reports 
during the year 1881, together with a Table of Cases 
affirmed, applied, approved, commented on, compared, 
changed by statute, denied, disapproved, distinguished, 
doubted, explained, followed, limited, modified, not fol- 
lowed, opposed, overruled, questioned, reconciled, re- 
versed, or otherwise criticised by subsequent decisions. 
Volume 1, being supplemental to Volume 2 of the New 
York Reference Digest. By Stewart Rapalje. Jersey 
City: F. D. Linn & Co., 1882. Pp. 480. 

We shall not lack for digests of our State decisions 
of 1881. The present covers the same ground as Mr, 
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Gould’s, but does not embrace those in the Weekly 
Digest and Daily Register unless subsequently reported 
in the regular series. Mr. Rapalje’s former digests 
have earned a good reputation, and the present seems 
in every way equal to them. The table of cases criti- 
cised deserves special praise; it covers 120 pages and is 
a laborious piece of work. The book is well printed. 


—_——__>____— 


NEW YORK COURT OF APPEALS DECISIONS. 


, following decisions were handed down, Tuesday, 
May 2, 1882. 


Order affirmed, without costs —Desraimes v. Des- 
raimes.— Judgment affirmed with costs — The Peo- 
ple v. The Brooklyn, Flatbush & Coney Island 
Railway Company; Coffin v. The Delaware & 
Hudson Canal Company; Getman v. The Second 
National Bank of Oswego; Whitneyhe v. City Bank of 
Rochester.—— That portion of order of General Term 
charging receiver with interest beyond that received 
by him, reversed, and residue of order affirmed with 
costs — In re Attorney-General v. T' he North America 
Life Insurance Company.— Order affirmed with costs 
— Johnston v. Stimmel; In re Paine to vacate assess- 
ment.—— Judgment affirmed without costs and with- 
out prejudice to a renewal of the plaintiff's application 
to the court for payment of his costs and reasonable 
counsel fee and expenses out of the fund in the hands 
of the receiver -- Barnes v. Newcomb.— Judgment 
reversed, new trial granted, costs to abide the event — 
Bonnell v. Griswold; Blake v. Griswold. Judgment 
of General Term reversed. Judgmens of Special 
Term affirmed with costs — Brevort v. City of Brooklyn. 
— Appeal dismissed with costs— Messinger v. 
Messinger.— Motion denied without costs— Cragin 
v. Lovell.—— Motion to put cause on calendar, denied 
— Culler vy. The Mayor. 


—————_o—_—_—_——_ 


NOTES. 
GRAPHIC description of the miseries of the Bench 
was given by Lord Justice Brett at the annual 
meeting of the Barristers’ Benevolent Association. 
Barristers, he said, had by far the best of it. They 
were not in every case. They had not to sit for long 
hours listening to arguments, which however able 
were oppressive. They had not to decide points of 
equity after listening to accomplished equity lawyers, 
or points of patent law raised by skilled patent law- 
yers, whom he (the Lord Justice) out of court would 
probably ask how he ought to decide. He condoled 
with Mr. Justice Kay on his appointment, for he 
would probably find, that in addition to his labors, he 
would be represented by some antiquated reporter as 
doing all the talking in his court. Moreover judges 
had not the relief of adjourning to the robing room 
and hearing the stories which there amuse the Bar. 
The learned Lord Justice also referred to the Vaca- 
tion, improperly called Long, for it was too short, and 
he predicted that the public would make a great mis- 
the if they in any way abridged it.— London Law 
‘imes. 


Under the title of the ‘Supreme Court 
Transcript,”’ Mills & Company, of Des Moines, are 
publishing in very handsome style all the decisions of 
the Supreme Court of Iowa as they will appear in the 
volumes of the official reports. The publication is in 
fact advance sheets of the reports, and will prove very 





convenient to the profession. The current number 
gives decisions of the June term, 1881. 


The Journal of Banking Law is a new quai 
edited by Mr. George H. Stever, and published in the 
city of New York. It consists in reports of banking 
and financial cases, set forth in ample abstracts, and 
arranged by States, each of the two published numbers 
containing something above 100 pages. The work 
seems well done and is manifestly intended to embrace 
all the current banking Jaw.— The Western Jurist for 
April contains a leading article by Judge Thompson 
on Circumstances in which a married woman having 
no separate estate may act as a feme sole. 


A word as to the law relating to the departed ele. 
phant Jumbo. Whatever may have been the deficiency 
of our own laws, there is no doubt that the egis of 
American jurisprudence will protect him from ill 
treatment. For our own part, indeed, we do not share 
the opinion lately expressed by a contemporary that 
the law of this country is insufficiently comprehensive, 
for we think that a creature of Jumbo’s tractable 
habits and disposition could fairly be considered 4 
** domestic animal ’’ within the meaning of the statutes 
12 and 13 Vict., ch. 92, and 17 and 18 Vict., ch. @, 
But however this may be, it is evident that the care- 
ful foresight of the New York Legislature has amply 
provided for his safety. In the 16th Title of the Penal 
Code of that State special provisions were made last 
year forthe prevention of cruelty to animals, and it is 
declared that the word ‘“‘animal,’’ as therein used, 
‘does not include the human race, but includes every 
other living creature.’’ It is further provided that the 
word “torture”? or ‘‘cruelty”’ shall include “ every 
act, omission, or neglect whereby unjustifiable physical 
pain, suffering or death is caused or permitted,’’ and 
every person is declared guilty of a misdemeanor “‘ who 
over-drives, over-loads, tortures, or cruelly beats or 
unjustifiably injures, maims, mutilates or kills any 
animal, whether wild or tame, whether belonging to 
himself or to another, or deprives any animal of neces- 
sary sustenance, food or drink, or neglects or refuses 
to furnish it such sustenance or drink.’’ Apart, there- 
fore, from any feelings of nostalgia, of which he may 
be susceptible, the well-being of our late compatriot 
in his new home seems amply cared for.—London Law 
Times. 


The Virginia Law Journal for April contains 
a leading article by Cassius Carter, entitled, 
Does a_ prescribed method of conveyance in 
trust estates forbid a statutory deed? —— The 
Alabama Law Journal, a monthly, published 
at Montgomery, Ala., is a new venture tak- 
ing the place of the Southern Law Journal. It opens 
well, and is welcome as the only direct medium of re- 
porting the decisions of the Alabama Supreme Court, 
one of the most excellent courts in the country.—— The 
Kentucky Law Journal for April contains a leading 
article by Helm Bruce on Contributory Negligence.— 
The 43d volume of New Jersey Law Reports (14 Vroom.) 
shows that in two cases the Court of Errors and Ap 
peals unanimously reversed the decision of the court 
below, nine judges concurring in one case, ten in the 
other; while ina third case there was a reversal by’ 
vote of eight to one. Considering the large number 
composing the court, we do not believe such unanimity 
in reversal of so many contemporaneous cases was ever 
before shown. ‘ 
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CURRENT TOPICS. 


HE committee appointed by the American Bar 
Association to report on the subject of Delays 
Incident to the Determination of Suits in the United 
States Supreme Court, have not been able to agree 
on a plan of relief. Five of the committee, headed 
by Mr. Henry Hitchcock, of St. Louis, advocate the 
establishment of an intermediate appellate court in 
each circuit, with a privilege of appeal to the 
Supreme Court on certificate, in cases involving 
$5,000. This is the basis of Senator Davis’ bill. 
The minority of the committee, consisting of Messrs, 
Edwards J. Phelps, chairman, Cortlandt Parker, 
William M. Evarts, and Richard T. Merrick, oppose 
this plan, and recommend instead the division of 
the Supreme Court into three parts, with the pres- 
ent number or with an addition of three or six 
judges, each division to decide causes without re- 
gard to their character. In the latter feature the 
plan differs from that of Mr. Manning’s bill. We 
give in another column ample extracts from the mi- 
nority report. In respect to the impolicy of increas- 
ing the limitation of appeals, and of establishing 
local appellate courts, and especially in granting 
appeal only on certificate, we heartily concur with 
the distinguished lawyers who sign this reeommend- 
ation. The arguments which they advance concern- 
ing the importance of preserving unimpaired the 
power and influence of the Supreme Court are very 
weighty and are admirably urged. It is quite pos- 
sible that their plan would afford adequate tempo- 
rary relief. How long it would be effectual is an- 
other question, and it does not relieve the Circuit 
and District Courts, which are also overburdened. 
Perhaps the latter consideration does not properly 
come within the scope of their instructions. After 
reading all the arguments however we are inclined 
to adhere to Mr. Maury’s plan, substantially, of hav- 
ing an intermediate appellate court, at Washington, 
in two branches, to take the place of the present 
lower appellate court, but we would have the right 
of appeal therefrom unrestricted, or not more e- 
stricted than at present. It secms to us that this 
removal of appellate jurisdiction from the Circuit 
and District judges would greatly relieve them, 
would afford a safer appellate tribunal, and would 
not impair the usefulness of the Supreme Court. 
We are firm in our conviction also that the Supreme 
Court justices should not try causes at Circuit; thus 
perhaps the present number, by dividing, could 
transact all the business. See ante, 62, and 24 Alb. 
Law Jour. 261. Whatever may be determined upon, 
we are sure that the establishment of the system 
recommended by the majority of the committee 
would be fraught with inconvenience, inconsistency 
and injustice. On this point the argument of the 
minority seems to us perfectly unanswerable. The 
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intermediate appellate court, instead of sitting con- 
stantly at Washington, might also sit at several 
other central points, as for example, at Boston, 
Chicago, etc. This would in a great measure obvi- 
ate the geographical objection. 


A vexed question has just been settled by the 
Court of Appeals of this State in the case of Little- 
wood v. Mayor. Patrick Littlewood having sus- 
tained personal injury from a defect in a street in 
the city of New York, sued the city and recovered 
damages therefor. He subsequently died by reason 
of the injury, and his widow brought the suit in 
question against the city for damages under the stat- 
ute. The city pleaded the former recovery in bar. 
The Court of Appeals, in an opinion written by 
Rapallo, J., sustain this plea, declaring that the act 
of 1842 does not create a new liability of a person 
who injures another, but merely gives the personal 
representatives of the injured party, in case of his 
death, the same right to sue as he would have had 
if he had lived. The effect of creating a new lia- 
bility against the wrong-doer, the opinion says, 
would be hard upon an injured person in his life- 
time, for as he could not, because of its existence, 
give a full release upon the receipt of compensation, 
the alleged wrong-doer would have an inducement 
to delay settlement and to litigate, with a view to 
ascertain whether or not death would result from 
the injuries. In the case of Dibble v. N. Y. and Erie 
R. Co., 25 Barb. 183, in 1855, the Supreme Court 
held that where the decedent in his life-time settled 
with the party in fault, and received compensation 
for his injuries, his representatives could not main- 
tain an action after his death. On appeal, the Court 
of Appeals on two arguments stood three to three 
in opinion. The opinion of Comstock, J., may be 
found in 23 N. Y. 484. In the opinion of Denio, 
J., in Whitford v. Panama R. Co., 23 N. Y. 465, he 
expressed the view, obiter, that the statute created 
a new cause of action, distinct from and not a re- 
vivor of the cause of action which if he had sur- 
vived the decedent would have had for his bodily 
injury. Davis, J., on the other hand thought that 
‘*no action could be maintained under it, but such 
as the deceased himself, if he had survived, could 
have maintained.” 


Having recently remarked upon a North Carolina 
case, which held that a wife might hire her convict 
husband, we are now called on to note the case of 
Hazen v. Township Board of Akron, Michigan Su- 
preme Court, April 19, 1882, holding that a wife, 
as moderator of a township board, might lawfully 
hire her husband to teach school. A curious query 
here arises, whether, if the wife attended the hus- 
band’s school, he would have a right to chastise her 
for insubordination ? 


The jury in the O’Gorman-Arnoux suit failed to 
agree. They were as nearly equally divided as 
eleven jurors can be. This was in spite of a charge 
apparently favorable to the defendant. The proba- 








362 


THE ALBANY LAW JOURNAL. 


‘ 














bility is that if the suit had not been political the 
jury would not have hesitated about finding for the 
defendant. The evidence makes us wonder whether 
alleged admissions, half a century old, to persons 
who had not the slightest interest in the subject- 
matter, and which are narrated by men long past 
the age of accurate recollection, are to outweigh all 
the understanding and actions of the person whose 
age is in question, and who has based his whole life 
on the opposite theory. The facts that a man’s 
mother told him he was born in the opening year 
of ‘‘the last war,” and that he regulated his first 
voting, the precedence of names on the formation 
of his partnership, and the statement in his certifi- 
cate on assuming his office of judge in accordance 
with that understanding, would seem stronger evi- 
dence than such antique admissions, and a family 
record, constructed long after the event, by others 
than the parents, altered and suspicious on its face, 
and always controverted by some of the family. 


Assemblyman Robb has introduced a bill “to pro- 
mote virtue and prohibit disfranchisement,” which 
provides that ‘‘every woman shall be free to vote, 
under the qualifications required of men, or to re- 
frain from voting, as she may choose.” We are 
glad to learn that the fair sex are not to be com- 
pelled to vote. Probably most of them would avail 
themselves of the privilege of refraining. But we 
do not exactly see what the bill has to do with 
‘‘virtue.” Does voting make men ‘virtuous ?” 
Senator Dodd proposes to prohibit judges, 
justices and surrogates from appointing their rela- 
tives, employees, partners, etc., to offices and posi- 
tion of trust, and from using their influence to get 
them appointed by others. The bill is right, and 
it is a shame that any occasion for it has ever arisen. 
Senator Fitzgerald proposes to amend section 
1745 of the Code of Civil Procedure, which pro- 
vides that children born of marriages contracted by 
both parties in good faith, but which shall be an- 
nulled because a husband or wife by a former mar- 
riage shall be living, shall be deemed legitimate, by 
extending it to cases where one of the parties was 
innocent. This is undeniably humane and right. 
The scheme for establishing a court of claims 
is revived by Assemblyman Scott. The court is to 
consist of three judges appointed by the governor 
and confirmed by the senate, to hold office for six 
years, receive a yearly salary of $6,000 each, and to 
have the jurisdiction of the State board of audit 
and canal appraisers, and also of all other claims 
against the State. Propositions are made to 
remedy the receivership abuse. One plan is to 
limit the compensation to $5,000 a year; another to 
base it upon a percentage. We like the latter the 
better. It is the customary plan of compensating 
trustees, and offers no inducement to procrastina- 
tion. 














The Court of Appeals have revised the rules of 
admission to the bar. They have wisely abol- 


ished the distinction between attorneys and coun- 





sellors, and three years’ study will entitle to exam. 
ination for admission as attorney and counsellor, 
An allowance of one year is made to graduates of 
colleges or universities, as at present, but the fol- 
lowing new provision is made: ‘‘ Before any person 
shall enter upon the clerkship, or substituted course 
of study hereinafter provided, or within three 
months hereafter, he shall, if not a graduate of a 
college or university, pass a Regents’ examination, 
conducted under the authority and in aceordance 
with the rules and regulations of the Board of Re- 
gents of the University of the State of New York, 
in arithmetic, grammar, geography, orthography, 
English and American history, and English compo- 
sition, and shall file a certificate of such fact signed 
by the secretary of the Board of Regents, and 
countersigned by the principal or teacher conduct- 
ing such examination, in the office of the clerk of 
the Court of Appeals, who shall, upon filing the 
same, return to the person named therein a certified 
copy of the same, showing the date of such filing; 
but this rule shall not apply to students whose clerk- 
ship or substituted course of study began before the 
adoption of these rules.” And it is also provided 
that to entitle him to examination, the applicant 
must show: ‘‘ That before commencing his clerkship 
or substituted course of study, he had graduated at 
a college or university, or if not such graduate, that 
before commencing such clerkship or substituted 
course of study, or within three months thereafter, 
he had passed the Regents’ examination hereinbefore 
required, which facts respectively may be proved 
by the production of the diploma of such college or 
university, or in case of its loss, by other satisfac- 
tory proof, and by a production of a certified copy 
of the Regents’ certificate filed in the office of the 
clerk of the Court of Appeals, as hereinbefore pro- 
vided.” It is also provided that attorneys of other 
States or countries may be examined if they have 
served a clerkship of one year in the office of a prac- 
ticing attorney in this State, and in such cases no 
Regents’ certificate shall be required. Also that 
persons heretofore admitted as attorneys but not as 
counsellors in this State may be admitted as coun- 
sellors on producing their former certificates, The 
General Term of the Supreme Court are empowered 
in their discretion to license any American citizen, 
who, domiciled in a foreign country, has received 
such diploma or degree there as would have enti- 
tled him, if a citizen of such foreign country, to 
practice law in its courts. It is also provided that 
any student attending a law school as provided by 
the rules, who during the vacations of such school, 
not exceeding three months in any one year, shall 
pursue his studies in the office of a practicing attor- 
ney, shall be allowed to count the time so occupied 
during such vacation or vacations as part of the 
clerkship in a law office required by the rules. 
Otherwise, we believe, the rules will stand as at 
present. The new rules will take effect July 1, 
1882. 


The Governor has vetoed the bill giving counsel 
for the defense the closing speech in capital trials. 
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His points are three: First. ‘‘There has been a 

ual tendency in legislation with regard to 
criminal law, to render conviction for grave offenses 
more difficult and uncertain.” Second. “That no 
unjust penalties may be borne, if wrongfully con. 
yicted, the condemned always has recourse either to 
the courts of justice or executive clemency to cor- 
rect an error or right a wrong.” Third. Although 
this enactment ‘‘might not in itself produce any 
marked change in the administration of justice, stil] 
it is certainly a step in the wrong direction.” The 
Governor makes the extraordinary statement that 
“one impediment after another has been placed in 
the way by statutory enactment until the conviction 
of a person indicted for crime has become almost a 
matter of surprise when defended by able counsel.” 
This we deny. We submit that the Governor’s 
premises are incorrect, his deductions are unfounded, 
his arguments are inconclusive, and he begs the 
whole question. There never was a time when our 
prisons were so full, the gallows so busy, and the 
criminal courts so earnestly at work as at present. 
Juries are doing their duty in capital cases in this 
State better than at any former period. The Gov- 
ernor’s message resembles the generalities of a 
man who, without intimate knowledge of what he 
is talking about, adopts popular error and news- 
paper clamor as arguments. We should have liked 
to see some attempt to combat the proposition that 
on principle a man on trial for his life has a natural 
right to hear and answer the arguments and asser- 
tions of the public prosecutor. The bill is perhaps 
not very vital in practice, but seems right in princi- 
ple, and it is a poor answer to say that it is ‘‘a step 
inthe wrong direction.” As to “executive clemency,” 
it would seem from his Excellency’s uniquely in- 
frequent exercise of that prerogative, that he must 
have a high idea of the sound judgment of our 
courts. 





NOTES OF CASES. 





N Spensley v. Lancashire Ins. Co., Wisconsin Su- 
preme Court, March 14, 1882, 11 N. W. Rep. 
894, it was held that a tornado, the result of electri- 
cal disturbance, and causing results like those usu- 
ally produced by lightning, may be ‘‘ lightning.” 
The court said: ‘‘The policy before us is a general 
insurance against lightning, and most certainly cov- 
ers all known effects of electricity coming under 
the general head of lightning. What, then, is to 
be understood by the word ‘lightning’ in its ‘ plain, 
ordinary, and popular sense ?’ Counsel asks whether 
the mass of mankind look upon a whirlwind as 
lightning? * * * Whether any person speak- 
ing of a house being destroyed by lightning sup- 
poses he is talking about a tornado? A tornado is 
defined by Webster as ‘a violent gust of wind, or 
atempest, distinguished by a whirling, progressive 
motion, usually accompanied with severe thunder, 
lightning, and torrents of rain, and commonly of 
short duration and small breadth; a hurricane.’ 
The Imperial and other dictionaries and encyclo- 





pedias give substantially the same definition. The 
same dictionaries tell us that a hurricane is ‘ gener- 
ally accompanied by thunder and lightning, and 
rain or hail;’ and the Imperial Dictionary says that 
they ‘appear to have an electric origin.’ The same 
dictionary says that lightning is ‘a sudden discharge 
of electricity from a cloud to the earth, or from the 
earth to acloud, or from one cloud to another — 
that is, from a body positively charged to one nega- 
tively charged — producing a vivid flash of light, 
and usually a loud report called thunder.’ The 
same dictionary defines electricity as ‘the name 
given to the cause of a series of phenomena exhib- 
ited by various substances, and also to the phenom- 
ena themselves. We are totally ignorant of the 
nature of this cause — whether it be a material 
agent or merely a property of matter. But as some 
hypothesis is necessary for explaining the phenom- 
ena observed, it has been assumed to be a highly 
subtle, imponderable fluid, identical with lightning, 
which pervades the pores of all bodies, and is capa- 
ble of motion from one body to another. * * * 
Electricity, when accumulated in large quantities, 
becomes an agent, capable of producing the most 
sudden, violent, and destructive effects, as in thun- 
der storms; and even in its quiescent state it is ex- 
tensively concerned in the operations of nature.’ 
Such are the meanings of the words referred to, in 
their plain, ordinary, and popular sense. The gen- 
eral conviction of danger from lightning is attested 
by the forked wires projecting from the top of mul- 
titudes of buildings throughout the country; not so 
much from the combustion which sometimes results 
from an electrical discharge striking an ordinary 
object, as a tree or a building, as the destructive 
effect which perforates, tears, and shatters. The 
question recurs whether we can say from the evi- 
dence that lightning was present as an active agency 
in the destruction of the dwelling-house in question. 
The evidence is too voluminous to be passed upon 
in review, but the case is so unique and important 
in its consequences that we are induced to quote 
two sentences from the printed case, and a few ex- 
tracts from the summary of facts in the very able, 
fair, and exhaustive brief of the senior counsel for 
the respondent, who concedes that ‘a large amount 
of electricity, lightning, and thunder, attended this 
force (the tornado) and was a component part of it.’ 
‘A few minutes before the tornado storm came it 
was intensely hot—the air was stifling. The air 
was very calm indeed when the cloud was approach- 
ing, and it was calm right after,the storm came. It 
was a clear day; the sun was shining until the storm 
came up. It was clear right after the storm passed 
— probably in five minutes. There was hail before 
the tornado, about the size of a crab-apple, with 
prickers on them, similar to those on a gooseberry.’ ” 
In Babcock v. Ins. Co., 4 Comst. 316, it was held 
that lightning is not ‘‘fire,” and the court in the 
principal case say, that ‘‘ while the opinion of that 
court is replete with scriptural, literary, and scien- 
tific research, showing clearly that there can be no 
such thing as ‘fire’ without ‘ignition,’ ‘combus-- 
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tion,’ or ‘burning,’ yet it affords us but little aid 
in determining this question of nonsuit.” 


The case of Parker v. Enslow, 102 TJ. 272 (Mr. 
Freeman’s advance sheets), furnishes points which 
should find place in our old chapters on ‘ Practical 
Jokes” and ‘‘ Practical Tests in Evidence.” The 
defendant was a tobacconist, whose custom it had 
been to keep a box of smoking tobacco on his 
counter for the free use of the public, to which it 
was the plaintiff's habit to resort, as the defendant 
well knew. The defendant playfully mixed gun- 
powder with this tobacco, and the plaintiff filling 
pipe therefrom, was blown up and his eyes were 
seriously and permanently injured. The court held 
that the transaction furnished a valid consideration 
for a note executed by the defendant in compromise 
of a threatened suit for damages. They said: 
“The putting of powder in smoking tobacco, 
whether a mere thoughtless act for purposes of 
amusement, or a malicious act with intention of 
doing harm, was necessarily extremely dangerous in 
its tendency, and cannot be excused. Even if ap- 
pellee had been taking the tobacco as a trespasser, 
this was not justifiable as a measure of prevention.” 
(Spring-guns, traps, and poison, set and laid against 
trespassers, are familiar examples.) It was also held 
that the refusal of the court to compel the plaintiff 
to submit to an examination of his eyes by a phy- 
sician in presence of the jury was no ground of 
exception. To the same effect, Schroeder v. C., R. 
I. and P. R. Co., 47 Iowa, 375. The court also held 
that an offer to show that the plaintiff was an habit- 
ual drunkard, unaccompanied by an offer to show 
that his eyes had been affected by this habit, was 
incompetent. 


In Martin v. Wall, 73 Me. 25, by a life insurance 
policy to a wife on the life of her husband the 
amount was payable to the wife, her executors, ad- 
ministrators or assigns, if she survived her husband; 
otherwise to their children for their use, or to their 
guardian if under age. The wife did not survive 
her husband. Held, that the childen were the sole 
beneficiaries and the policy became payable to them. 
Also held, that where a child by adoption is the 
only child, and is of age, and the circumstances 
show that the parties intended that he should be 
included in the benefits of the policy, he is entitled 
to all the proceeds of the policy, and an action upon 
it should be in his name. The court said: ‘‘Is the 
said John Edward Wall the child of John Wall, Jr., 
and Rosanna Wall, within the meaning of the terms 
of the policy? The case shows that he was not 
theirs by birth but was theirs by gift and adoption. 
If the word is to be understood in its ordinary sense, 
as used in wills and such instruments, without any 
thing in the circumstances to qualify its meaning, 
it is clear he must be excluded. But this policy is 
a contract, and must be so construed as to carry out 
the evident intention of the parties. To accom- 


plish this it is not only admissible but necessary to 
inquire into the circumstances of the parties to the 





contract as well as their contemporaneous acts. The 
word ‘child’ in legal documents is not always con- 
fined to immediate offspring. It may include grand- 
children, step-children, children of adoption, etc, 
as may be necessary to carry out the intention, 
Abb. Law Dic., art. Child. At the date of the pol- 
icy, Mr. and Mrs. Wall had no child except John 
Edward whom they had previously adopted. The 
adoption was before he was one day old. Every 
possible pains was taken to furnish all the evidence 
possible that he was their own child and to conceal 
at least from him all information to the contrary; 
in which they were successful until after their de- 
cease. This conduct is inexplicable if at the date 
of the policy they expected other children and in- 
tended to exclude him from its benefits. It is 
equally inexplicable why this provision was inserted 
if no others were expected, unless he was to be in- 
cluded in its benefits. These facts lead conclusively 
to the inference that their intention was to provide 
for this child as well as for any others they might 
subsequently have. * * * Can the present 
plaintiff maintain this action? He is the adminis- 
trator of Mrs. Wall’s estate. The cases cited in the 
argument shed but little light upon this question, 
They discuss mainly the question whether when a 
promise is made to one party for the benefit of a 
third, the latter may maintain an action for the 
breach of such promise. * * * Whatever of 
conflict there may be in the authorities as to whether 
the action can be maintained in the name of thie 
beneficiary, where it is so held the general rule is 
that it may also be maintained in the name of the 
person to whom the promise is made. Metc. on 
Cont. 211. And when so maintained the amount re- 
covered is held in trust for the beneficiary. Swan 
v. Snow, 11 Allen, 224. While then this class of 
cases do not show that the plaintiff may not main- 
tain this action, they do show that the intention of 
the parties as evidenced by the terms of the con- 
tract must govern. To whom was the promise 
made ? The contract was made with Mrs. Wall. 
The amount was payable to her, her executors, ad- 
ministrators or assigns for her sole and separate 
use and benefit, but in case of her death before that 
of her husband, the payment was to be made to 
their children for their use. The promise to her was 
contingent upon her surviving her husband. She 
did not so survive. Thereby her interest in the pol- 
icy and the promise to her ceased, and both the in- 
terest and the promise by the express provision of 
the policy were transferred to the child. He then 
became not only the sole beneficiary, but the only 
person who can avail himself of the promise.” 


———___—__—_ 


SALE OF INTOXICATING LIQUOR BY 
DRUGGIST. 





\YEVERAL recent cases discuss the right of drug- 

gists to sell intoxicating liquors as medicine; 
first, where the excise laws make no exception in 
favor of a sale by a druggist without a special 
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license; second, where a sale for medicine being 
permitted, the druggist sells practically for a bev- 
erage. 

It was held, in Woods v. State, 36 Ark. 36; 8. C., 
38 Am. Rep. 22, that under a statute forbidding the 
sale of ardent spirits by any person for any purpose 
without a license, a druggist cannot lawfully sell 
such spirits, even as medicine upon the prescription 
of a physician. The court said: ‘‘The method 
and means of such regulation must be referred to 
the wisdom and discretion of the Legislature; and 
we must suppose that in framing the act the defend- 
ant has been convicted of violating, it took into 
consideration and had proper and due regard to the 
claims of humanity and the actual wants and real 
necessities of the people. It is not at all probable 
that the purchaser of the whisky in this case could 
not have procured it from some licensed dealer, and 
that any actual suffering, or any thing more than 
mere inconvenience, if that, could have occurred 
from the defendant’s refusal to sell it to him. The 
end intended by the act is the preservation of so- 
ciety from the manifold evils and afflictions — the 
intemperance, disease, poverty and crime, which 
directly result from the sale of intoxicating liquors. 
If individual cases of inconvenience, or even hard- 
ship, are occasioned by the act, it should be borne 
in mind that regard for the public welfare is the 
highest law.” 

On the other hand, in State v. Wray, 72 N. C. 253, 
it was held that a druggist, who in good faith and 
with due caution sells as a medicine by the direction 
of a practicing physician, spirituous liquors in a 
quantity less than a quart, is not indictable there- 
for. The court said: ‘‘The letter of the law has 
been broken, but has the spirit of the law been vio- 
lated 2? The question here presented has been much 
discussed, but it has not received the same judicial 
determination in all the States in which it has arisen. 
In this conflict of authority we shall remember that 
the reason of the law is the life of the law, and 
when one stops the other should also stop. 

‘What was the evil sought to be remedied by our 
statute ? Evidently the abusive use of spirituous 
liquors, keeping in view at the same time the reve- 
nues of the State. The special verdict is very mi- 
nute in its details, and makes as strong a case for 
the defendants as perliaps will ever find its way into 
court again, A physician prescribes the brandy as 
a medicine for a sick lady, and directs her husband 
to get it from the defendants, who are druggists. 
It may be that a pure article of brandy, such as the 
physician was willing to administer as a medicine, 
was not to be obtained elsewhere than at the de- 
fendants’ drug-store. The doctor himself goes to 
the defendants and directs them to let the witness 
have the brandy as a medicine for his wife. And 
the further fact is found, which perhaps might have 
been assumed without the finding, that French 
brandy is an essential medicine, frequently pre- 
scribed by physicians and often used; and the 
farther and very important fact is established, that 
in this case it was bought in good faith as a medi- 





cine, and was used as such. After this verdict we 
cannot doubt that the defendants acted in good 
faith and with due caution, in the sale which is 
alleged to be a violation of law. 

‘In favor of defendants, criminal statutes are 
both contracted and expanded. 1 Bish. Cr. Law, § 
261. Now unless this sale comes within the mis- 
chief which the statute was intended to suppress, 
the defendants are not guilty; for it is a principle 
of the common law, that no one shall suffer crimi- 
nally for an act in which his mind does not concur. 
The familiar instance given by Blackstone illustrates 
our case better than I can do by argument. The 
Bolognian law enacted ‘that whosoever drew blood 
in the street should be punished with the utmost 
severity.’ A person fell down in the street with a 
fit, and a surgeon opened a vein and drew blood in 
the street. Here was a clear violation of the letter 
of the law, and yet from that day to this, it has 
never been considered a violation of the spirit of 
the law. Perhaps it will give us a clearer view of 
the case if we put the druggist out of the question, 
and suppose that the physician himself, in the exer- 
cise of his professional skill and judgment, had 
furnished the liquor in good faith as a medicine. 
Can it be pretended that he would be any more 
guilty of a violation of our statute than the surgeon 
was guilty of a violation of the Bolognian law ? 
We think not. 

‘¢But we would not have it understood that phy- 
sicians and druggists are to be protected in an abuse 
of the privilege. They are not only prohibited from 
selling liquor in the ordinary course of business, 
but also from administering it as a medicine unless 
it be done in good faith, and after the exercise of 
due caution as to its necessity as a medicine. The 
sale of liquor without a license, in quantities less 
than a quart, is prima facie unlawful, and it is in- 
cumbent upon one who does so sell, to show that it 
was done under circumstances which render it law- 
ful.” 

In Com. v. Ramsdell, Massachusetts Supreme 
Court, January, 1881, a statute forbidding the sale 
or keeping for sale, without authority, of spirituous 
or intoxicating liquors, was held not to apply toa 
druggist who kept liquors only for the purpose of 
mixing them with other ingredients, according to 
prescriptions of physicians, to be used as medicine, 
and also for the purpose of manufacturing such 
compounds as are commonly used by druggists, to 
be sold for the purpose of being used as medicines 
for remedies for sickness and disease. The court 
said, in substance: In order to determine whether 
the statute applies to a sale, the true test is to in- 
quire whether the article sold is in reality an intoxi- 
cating liquor. If it is, the sale is illegal, although 


it is sold to be used as a medicine or it is attempted 
to disguise it under the name as a medicine, or 
it is a mixture of liquor and other ingredients. 
Commonwealth v. Hallett, 1083 Mass. 452; Oom- 
monwealth v. Butterick, 6 Cush. 247; Commonwealth 
v. Sloan, 4 id. 52. But if the article sold cannot be 
used as an intoxicating drink, it is not within the 
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prohibition of the statute, although it contains as 
one of its ingredients some spirituous liquor. The 
sale of such articles is not within the mischief in- 
tended to be remedied by the statute or within the 
fair meaning of its language. 

In Com. v. Hallett, supra, it was held that it was 
no defense that the seller believed that what he sold 
was a medicine or not intoxicating. 

In State v. Laffer, 38 Iowa, 422, the court below 
refused to charge that if the liquor was only sold 
after being compounded into medicine with other 
drugs, and was sold as a medicine, in good faith 
and with no intent to violate the law, the defend- 
ant should be acquitted; and charged that unless 
the liquor had been so changed that it had lost its 
distinctive character, it was a violation of law to 
sell it, but if it had been so changed that it could 
not be used as a beverage, and had become a medi- 
cine and of such a character that it could not rea- 
sonably be styled or used as intoxicating drink, its 
sale was not illegal. These instructions were ap- 
proved, the court saying: ‘‘So long as the liquors 
retain their character as intoxicating liquors, capa- 
ble of use as a beverage, notwithstanding other in- 
gredients may have been mixed therewith, they fall 
under the ban of the law, but when they are so 
compounded with other substances as to lose the 
distinctive character of intoxicating liquors, and no 
longer desirable for use as a stimulating beverage, 
and are in fact medicine, then their sale is not pro- 
hibited.” 

In State v. Knowles, lowa Supreme Court, March, 
1882, a registered pharmacist sold a pint of whisky 
to a stranger upon his simple statement that he was 
accustomed to take it as medicine and wanted it as 
medicine. A conviction was sustained, the court 
observing: ‘‘ We incline to think it is true, liquors 
might be prescribed by a physician and yet the cir- 
cumstances surrounding the transaction might be 
such as to warrant the jury in concluding the liquor 
was sold as a beverage. Conceding a person may 
prescribe for himself and lawfully determine he 
should take intoxicating liquors as medicine, and 
that a druggist in such case may lawfully sell such 
liquor, it does not follow that it is always so pre- 
scribed or sold. It is undoubtedly true, the claim 
that it is taken and sold as medicine may be a sub- 
terfuge, and that while in form sold as medicine, it 
was in fact a beverage, and so understood by beth 
buyer and seller. The druggist must act in good 
faith, and the mere fact that a person says he wants 
intoxicating liquors as medicine will not exonerate 
the druggist if the circumstances are such as to 
warrant the court or jury in concluding that in 
truth and in fact it was sold as a beverage.” 

In Carson v. State, Alabama Supreme Court, De- 
cember, 1881, it was held that where a special pro- 
hibitory act does not except the practicing physi- 
cian from its operation, he is liable if he administer 
intoxicating bitters to his patient, but not for using 
liquors necessary in compounding medicine manu- 
factured and sold by him. The court said: ‘It 
was contended under this state of facts, that if the 





appellant gave or sold the bitters in question as 4 
prescription, and in good faith, he would not come 
within the prohibition of the statute, and should be 
acquitted. * * * We know of no principle 
of law which would authorize us to incorporate so 
important an exception into the statute. The facts 
of the case may have constituted a good reason why 
the grand jury should have refused to find a bill, 
but there is no exception made in the statute in 
favor of physicians, druggists, or other persons 
whomsoever, and this court cannot engraft one in 
their favor without the exercise of legislative power, 
which it does not possess. The question presented 
is not a novel one, though not before decided in 
this State. Mr. Wharton states the rule to be, that 
‘unless there is an express exception in the statute, 
the fact that the liquor was bought for medicine is 
no defense.’ 2 Whart. Cr. L., § 2489. In the case 
of the Commonwealth v. Kimball, 24 Pick. 366, the 
point was made that where liquor was bought to be 
used bona jide for the purpose of medicine, the sale 
of it did not come within the purview of a prohibi- 
tory liquor law, general in terms. Chief Justice 
Shaw observed in answer to this suggestion: ‘If it 
were sufficient to avoid the prohibition of the stat- 
ute, for the purchaser to say that the spirit was in- 
tended for medicine, it would in effect repeal the 
statute. But the decisive answer is that the Legis- 
lature has made no such exception.’ The same or 
similar points have been repeatedly settled in other 
cases. See State v. Brown, 31 Me. 522, and other 
authorities cited in brief of Attorney-General, and 
in 3 Whart. Cr. L., § 2439, note (q). The applica- 
tion of any other rule would be fraught with diffi- 
culty if not impracticability. The frequency of 
imposture on the one hand, and of abuse on the 
other, would be imminent, and sagacious foresight 
in this respect may have been a potent reason with 
the general assembly for excluding exceptions which 
found place in former statutes, relating to the same 
subject-matter. We are not to be supposed as inti- 
mating that physicians or druggists would be pro- 
hibited, under such a statute as the one in question, 
from the bona fide use of spirituous liquors in the 
necessary compounding of medicines manufactured, 
mixed or sold by them. This would not be within 
the evils intended to be remedied by such prohibi- 
tory enactments, nor even within the strict letter of 
the statute.” 

In King v. State, 58 Miss. 737; 8. C., 38 Am. Rep. 
344, defendants were indicted for selling intoxicat- 
ing liquor without a license. The liquor in ques- 
tion was called ‘‘ Home Bitters,” and was composed 
of thirty per cent of alcohol and the rest of water, 
bark, peelings, seeds, etc. The defendants alleged 
that they sold it as a medicine. The court charged 
that if the compound was intoxicating, and was sold 
as a beverage, the jury should convict; but if it 
was sold in good faith only as a medicine, they 
should acquit, although the compound might be 
intoxicating. Held, correct. The court said: ‘“ One 
authorized to sell medicines ought not to be held 
guilty of violating the laws relative to retailing, 
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pecause the purchaser of a medicine containing al- 
cohol misuses it and becomes intoxicated; but on 
the other hand, these laws cannot be evaded by sell- 
ing as a beverage intoxicating liquors containing 
drugs, barks, or seeds, which have medicinal quali- 
ties. The uses to which the compound is ordinarily 
put, the purposes for which it is usually bought, 
and its effect upon the system, are material facts 
from which may be inferred the intention of the 
seller. If the other ingredients are medicinal, and 
the alcohol is used either as a necessary preservative 
or vehicle for them —-if from all the facts and cir- 
cumstances it appears that the sale is of the other 
ingredients as a medicine, and not of the liquor as 
a beverage —the seller is protected; but if the 
drugs or roots are mere pretenses of medicines, 
shadows and devices under which an illegal traffic 
is to be conducted, they will be but shadows 
when intérposed for protection against criminal 
prosecution.” 

In Intowicating Liquor Cases, 25 Kans. 751; S. C., 
37 Am. Rep. 284, the statute permitted sales by 
licensed druggists for certain excepted purposes, 
and defined ‘‘ intoxicating liquors” as ‘‘all liquors 
and mixtures, by whatever name called, that will 
produce intoxication.” J/eld, not to embrace medi- 
cines and toilet articles, not ordinarily used as bevy- 
erages, such as tincture of gentian, bay rum, and 
essence of lemon, although containing alcohol. 
Whether it embraced ‘‘McLean’s Strengthening 
Cordial and Blood Purifier,” a mixture of whisky, 
syrup of tulu, and syrup of wild cherry; or ‘‘ Sher- 
man’s Prickley Ash Bitters,” was held to be a ques- 
tion of fact. The easiest way to determine that 
fact would seem to be to administer the compounds 
to the jury, and let them determine whether the 
effect was that of medicine or a beverage. 

In Boone v. State, 10 Tex. Ct. App. 418, a statute 
allowed the sale of ardent spirits by druggists only 
upon the prescription of physicians in sickness. 
The defendant was a druggist and also a physician 
and attending physician of a certain sick person, 
and sold such person some whisky, to be used as 
medicine in such sickness. Held, that he was not 
bound to obtain the prescription of another physi- 


cian therefor, 
ee ee 


RULES RELATING TO OPINION EVIDENCE. 


I. 


I. LAW AND LAWYERS. 


I. A witness cannot give his opinion on questions of 
law or legal conclusions. 


ILLUSTRATIONS. 


R. was indicted for murder, the defense being in- 
sanity. B., a medical expert, testified that he did not 
consider her responsible for her acts. Held, irrele- 
vant.(1) 


(l) Reg v. Richards, 1 F.& F. 87 (1858). “‘ We do not want 
your opinion as to her responsibility,’ said Crowder, J., to 
the witness. “‘ Simply give your opinion, as a skilled witness, 
from what you know of the prisoner and from the evidence 

u have heard of the state of her mind.” And see State v. 

nger, 46 Mo. 224 (1870). 








A. sued B. on a sale made to C. who, he alleged, had 
the implied authority of C. to sell. D., a witness for 
A., was asked whether C. had authority tosell. Held, 
irrelevant.(2) 

This rule is the natural sequence of two radical 
principles in the law of evidence, of which the first is 
that all courts take judicial notice of their domestic 
laws, and of which the second is that the jury must 
receive instruction from the court in the law and from 
the witnesses in facts. But the courts will not take 
judicial notice of the laws of a foreign State, and 
from this principle the next rule follows. 


II. Jurists and lawyers may testify in foreign courts (3) 
to the laws and usages of their country, and the practice 
of its tribunals under common or statute law.(4) 


ILLUSTRATIONS. 


1. In Louisiana the question was whether, under the 
circumstances of the case, an action of ejectment could 
have been maintained in Mississippi. A. a member of 
the Mississippi bar testified that it could not. Held, 
admissible.(5) In Kentucky the question was whether 
by the laws of Pennsylvania a certain note was nego- 
tiable. The evidence of A. B. and C., Pennsylvania 
lawyers, was offered. Held admissible.(6) In Massa- 
chusetts the validity of service of process in Rhode 
Island was at issue. A. B. and C., attorneys of the 
latter State, testified that the service was good accord- 
ing to the usage anc practice of the courts of Rhode 
Island. Held, competent.(7) 

2. In Maryland the question was whether a receiver 
in New York in making a sale had complied with the 
statute as to notice. L., a lawyer of_that State, testi- 
fied that the sale was made after due notice as required 
by the laws of New York. Held, sufficient. (8) In 
Connecticut the question was the practice of justice 
courts in Rhode Island. C., an attorney and counsel- 
lor of Providence, Rhode Island, was permitted to 
prove it. Held, proper. (9) 

3. In Maryland the sufficiency of a deed executed in 
Kentucky to convey the property according to the laws 
of the latter State was disputed. A. ard B., practic- 
ing attorneys in Kentucky, testified that they were of 
opinion that the deed was sufficient according to the 
laws of Kentucky, and that they knew of no statute 
bearing on the question. Held, competent.(10) 

In England it is held that witnesses may give evi- 
dence of the written law of a foreign country without 
producing it. This was settled in Baron De Bode’s 
case (11) which was decided in 1845, and which over- 
ruled a number of nisi prius” decisions to the con- 
trary.(12) There the law of inheritance in Alsace was 


(2) Short Mountain Coal Co. y. Hardy, 114 Mass. 197 (1873), and 
see Providence Tool Co. vy. U.S. Manuf. Co., 120 Mass, 35 (1876). 

(3) The courts of the different States of the Union are for- 
eign to each other within this rule. 

(4) Greasons v. Davis, 9 Iowa, 219 (1859); Kenny v. Clarkson, 1 
Johns. 394 (1806); Mauri v. Heffernan, 13 id. 58 (1816); Brush 
v. Wilkins, 4 Johns. Ch. 506 (1820); Mowry v. Chase, 100 Mass. 
80 (1868) ; Cheviot v. Foussat, 3 Binney, 220 (1810); 
Moy Looke, 7 Oreg. 55 (1879); Church vy. Hubbart, 2 
187 (1804) ; Stein v. Bowman, 13 Pet. 209 (1839); 
Downs, 9 R. I. 446 (1870); Gardner vy. Lewis, 7 Gill. 377 
Walker vy. Forbes, 31 Ala. 9 (1857); Hyde v. Hyde L. R. 1 P. & 
D. 133 (1866). 

(5) Layton v. Chalon, 4 La. Ann. 318 (1849). 

(6) Tyler v. Trabue, 8 B. Monr. 306 (1848). 


(7) Mowry v. Chase, 100 Mass. 79 (1868). 
Clark, 38 Iowa, 237 (1874). 


(8) Consolidated Real Estate, etc., Co. v. Cashow, 41 Md. 59 
(1874). 





And see Crafts v. 


(9) Dyer v. Smith, 12 Conn. 386 (1837). 
(10) Wilson v. Carson, 12 Md. 54 (1857). 
(11) 8 Q. B. 208. 


(12) Among others Boehtlinck_v. Scheider, 3 Esp. 58; Clegg 
v. Levy, 3 Casey, 166; Millar v. Hendrick, 4 Camp. 155; Lacon 
y. Higgins, 3 Stark. N. P. 178. 
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in issue. A French advocate practicing at Strasburg 
deposed that the feudal law had been put an end to in 
Alsace by the “torrent of the French Revolution,” 
and by a decree of the National Convention. He did 
not produce a copy of the decree. His evidence was 
held competent, (13) Lord Denman being of opinion 
that the nature of such evidence was not to give the 
contents of the written law but to state its effect. The 
American rule is probably less liberal. It requires the 
production of the written law,(14) but will hear parol 
evidence of experts as to its interpretation and effect. (15) 
The evidence of experts in foreign law is for the in- 
struction of the court and is not testimony to be 
weighed by the jury.(16) 


ILI. Rule 2 embraces persons who are not professional 
lawyers, but who either (a) from their official positions are 
required to know the laws of their domicile or (b) from 
their business relations are likely to become acquainted 
with them. 


It by no means follows from this rule that any per- 
son resident or domiciled in the foreign country whose 
laws are in issue, is a competent witness to give his 
opinion as to what he considers them to be on the 
subject. He must either be a professional lawyer or 
jurist, or he must possess the qualifications as stated 
above. The case of Queen v. Dent, (17) decided by Mr. 
Justice Wightman at nisi prius in the year 1843, failed 
to recognize the limits of this rule, and has conse- 
quently been expressly overruled in the English courts. 
In that case to prove the Scotch law of marriage, a 
gentleman, who was born in that country and had 
lived there for twenty years, was introduced. The 
judge, although it appeared that the witness was not 
a lawyer, admitted his evidence. A year later it was 
said by Lord Chancellor Lyndhurst in the House of 
Lords in the Sussex Peerage Case: (18) ‘ lought to say 
at once that it is the universal opinion, both of the 
Judges and the Lords, that the case as represented to 
have been decided by Mr. Justice Wightman is not 
law.”’ It must be clear that the witness has had some 
special opportunity to become acquainted with the law 
of whose provision he is to be asked his opinion. Ina 
later English case (19) where the question was whether 
a Brussels stock broker should be permitted to testify 
as to the law of Belgium concerning the presentment 
of promissory notes payable at a particular place, the 
counsel for the defendant was arguing that the line 
should be drawn so as to exclude all except professional 
men, and persons who by virtue of their office might 
be said to be peritos, when he was interrupted by 
Creswell, J., with the query, ‘‘ Would Baron Roth- 
schild be supposed to know any thing about the law of 
England as to bills of exchange?’’ The learned coun- 
sel replied that asa matter of fact Baron Rothschild 
was probably peritus. Another nisi prius ruling which 
at first blush appears to conflict with the rules on this 
subject, was made on the King’s Bench in 1820. L. 
pleaded that she was the wife of K. It was proved 
that K. had been previously married to M. who was 
then in court. M. was then called and allowed to tes- 
tify that she had been divorced from K. at Leghorn 
according to the customs of the Jews there.(20) But 


(13) Baron De Bode’s Case, 8 Q. B. 208. 
(14) Church y. Hubbart, 2 Cranch, 187; Kenny v. Clarkson, 
1 Johns. 394 (1806). 


(15) Barrows v. Downs, 9 R. I. 447 (1870); Hoes v. Van 
Alstyne, 20 Ill. 202; Walker v. Forbes, 31 Ala. 9; Re Roberts’ 
Will, 8 Paige, 446; Backman vy. Hopkins, 6 Ark. 157 ; Hooper 
v. Moore, 5 Jones (L.) 130. 


(16) Pickard v. Bailey, 26 N. H. 153 (1852); Inge v. Murphy, 
10 Ala. 890 (1846), 


(17) 1C. & K. 97. 

(18) 11 Cl. & F. 134 (1844). 

(19) Vanderdonckt v. Thellusson, 8 C. B. 812 (1849). 

(20) Sauer v. Lady Lansborough, 1 Peake, N. P. 25 (1820). 





—— es 
this was simply evidence of a foreign custom by 
witness acquainted with it.(21) 


ILLUSTRATIONS. 


(a) 1. In England the law of Persia as to the adminis. 
tration of estates was to be proved. The evidence of 
Mirza Aly, Secretary to the Persian Embassy at the 
Court of St. James, was offered. In Persia there are 
no professional lawyers, but the ecclesiastics perform 
all judicial acts and decrees. All persons in the di. 
plomatic service of Persia are required to be thoroughly 
versed in it. For this purpose Mirza Aly had studied 
it. Held, admissible.(22) 2. In England the matri- 
monial law of Rome was in issae. W., a Roman 
Catholic bishop, who had resided in Rome for several 
years and had studied the church law and the Roman 
law, was introduced. Held, competent.(23) 3. In New 
Hampshire a copy of a power of attorney executed 
before a notary in Canada was offered in evidence. A,, 
who was not a lawyer, but had acted as a magistrate 
in Canada and had long been engaged in mercantile 
business there, and in such employment had become 
acquainted with the law of Canada in relation to nota- 
rial instruments, testified that the originals of notarial 
instruments were kept by the officer in his custody, 
and that copies were received in the Canadian courts 
without proof of the execution of the original.(24) 
4. In the district of Columbia to prove the law of 
France, P., a French subject, wasintroduced. He was 
not a practicing lawyer, but had studied law at the 
University of Paris and had been engaged in legal 
pursuits in France from 1849 to 1856; from 1866 to 1870 
had been in the employ of the French foreign service 
in America. Held, competent.(25) 

(b) 1. In England it was disputed what the law of Bel- 
gium was as to the presentment of promissory notes, 
payable at a particular place. D. was introduced to 
prove it. D. was a native of Belgium, had formerly 
lived in Brussels, where he had carried on the business 
of a stock broker, and had became acquainted with the 
Belgian law upon the subject of negotiable paper. 
Hleld, competent. (26) 

2. In Pennsylvania to prove that the manufacture of 
saltpetre was prohibited in China, a captain of a ship, 
trading with China, was introduced.(27) Held, compe- 
tent. 3. In Pennsylvania, to prove the manner in 
which church records were kept in Germany, a pastor 
of a church in that country was allowed to testify. 
Held, proper.(28) 


IV. But rule 3 does not include a person who, while 
residing in another country, has merely studied the laws 
of the foreign tribunal. 


ILLUSTRATIONS. 
1. In England, the law of Prussia as to stamped in- 
struments was to be proved. One B., who lived in 


(21) See Sussex Peerage Case, 11 Cl. & F. 134 (1844). 
(22) Re Dost Aly Khan, 6 Prob. Div. 6 (1880). 


(23) ‘"The witness,” said Lord Langdale,” is in a situation of 
importance ; he is engaged in the performance of important 
and responsible duties and connected with them, and in order 
to discharge them properly, he is bound to make himself ac- 
quainted with this subject of the law of marriage. 
being so his evidence is of the nature of that of a judge.” 
Sussex Peerage Case, 11 Cl. & F. 134 (1844). 

(24) Pickard y. Bailey, 26 N. H. 163 (1852). And see Mauri 
v. Heffernan, 13 Johns. 58 (1816). 

(25) Dauphin vy. United States, 6 C. of Cl. 221 (1870). 

(26) “I think,” said Maule, J., “that inasmuch as he had 
been carrying on a business which made it his interest to take 
cognizance of the foreign law, he does fall within the desc! 
tion of an expert. Applying one’s common sense to 
matter, why should not persons who may be reasonably supt 

sed to be acquainted with the subject, though they have no 

lied any official appointment, such as judge, or advocate or 
solicitor, be deemed competent to speak upon it.’’ Vander- 
donckt v. Thelluson, 8 C. B. 812 (1849). 

(27) Wileocks v. Phillips, 1 Wall. 49 (1843). 

(28) American Life Ins. Co. v. Rosenagle, 77 Penn. St. Sf 
(1875). And see Bird v. Com., 21 Gratt. 800 (1871). 
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England, but who had studied the law of Prussia at the 


University of Leipsic, was introduced to prove it. 
Held, incompetent.(29) 2. In England, the question 
was as to the validity according to the law of Canada 
of a marriage solemnized in that country. The evi- 
dence of B., a member of the English bar, acquainted 
with the law of Canada, though having practiced for 
many years before the judicial committee of the privy 
council of the Penal Court of Appeal of Canada, was 
offered. Held, inadmissible.(30) In England, the ques- 
tion was as to the powers of a curator of the laws of 
Italy. R.,an English special pleader who testified that 
he was familiar with Italian law, was introduced to 
prove it. Held, incompetent.(31) 

V. A lawyer, resident in a foreign country, is presumed 
to be acquainted with its laws. 

ILLUSTRATION. 

In Maryland, to prove the laws of New York, A. was 
offered. He testified that he resided in the city of 
New York and was, by occupation, alawyer. Held, 
competent. (32) 


VI. The law of the forwm cannot be proved by the 

opinions of law yers. 
ILLUSTRATIONS. 

1. In anejectment suit the question was as to the con- 
tents of a petition for partition which had been lost 
from the court files. A., an attorney, testified that he 
filed the original petition and sued out process; that 
the petition was in proper form and set out all neces- 
sary facts. Held, inadmissible.(33) 





(29) Bristow v. Sequeville, 5 Ex. 275 (1850). The defendant 
moved for a new trial on the ground of the error in rejecting 
this evidence, but his contention was disposed of by the 
judges on the argument, and this point was not therefore dis- 
cussed in the judgment of the court which was directed to 
other questions. ** According to that,’’ said Platt, B., to the 
defendant’s counsel on the argument, ** a Dutchman who had 
studied law at an English University would be competent to 
give evidence of the law of England.’’ Alderson, B.: “If a 
man who has studied law in Saxony and never ne ge in 
Prussia is a competent witness to prove the law of Prussia, why 
may not a Frenchman who has read books relating to Chinese 
law prove what the law of China is? Would a person who had 
never been in England, but had studied the law of England at 
a foreign University, be competent to prove what the law of 
England is?”’ Pollock, C. B.: ‘* Ina case depending on medi- 
cal testimony, would the evidence of a person be admissible 
who had studied medicine at one of the universities but had 
never practiced it?’’ Rolfe, B.: ‘* If you are correct, it would 
be sufficient to call any person as a witness who had studied 
the law of Prussia at the University of Oxford.” 

(30) Cartwright v. Cartwright, 26 W. R. 684 (1878). ‘Mr. 
Bompa’s evidence,” said Hannen, J, ‘‘ is inadmissible for the 

urpose for which it is tendered. I have no doubt that his 

nowledge of the systems of law brought under review before 

the Judicial Committee of the Privy Council is very great, 
but his knowledge of any parts of the law besides those which 
actually came before him in the cause of litigation can only 
have been acquired, as any other person may acquire it, by 
study, and the knowledge so acquired will not make his evi- 
dence admissible within the principles of the cases on the 
subject. A gentleman practicing before the Privy Council is 
hot an expert to give evidence concerning the law of those 
countries for which the Privy Council is the ultimate Court of 
Appeal.”’ 

(31) ‘In the present case,” said Hannen, J., “‘ there is noth- 
ing to show that Mr. Reeve has any knowledge of Italian law 
but from the study of it in this country.’ Ke Bonelli, 1 Prob. 
Div. 69 (1875). In a Michigan case it was held that one who had 
looked into the laws of another State for a special purpose of 
hisown while residing there, was not qualified to give an opin- 
old similar question in a subsequent case. Here in a 
Michigan court, the laws of New Jersey on the subject of 
marriage were in issue, T. was not a lawyer but had resided 
in New Jersey, and had, on account of a previous trouble with 
his wife, examined the laws of that State on this subject. He 
was permitted to testify in thiscase. In the Supreme Court 
this was held error. People v. Lambert, 5 Mich, 349 (1858) 
ana Consolidated Real Estate, etc., Co. y. Cashow, 41 Md. 59 

(33) The admission of this evidence was clearly improper. 
The witness should have been oy to state the contents of 
the petition that the court might determine its sufficiency. 
His opinion that it contained all that was necessary and 
proper may have been erroneous, at all events he was not the 
Bi isso judge of that matter.” Massure v. Noble, 11 Ill. 

*-« 





2. A. sued B. for taxes paid by him on land of B. 
B. pleaded that a written contract had been executed 
between them, under which A. was bound to pay the 
taxes. This contract was not produced, but F., an at- 
torney, swore that it had been shown him and he was 
of opinion that py its terms B, was not liable for the 
taxes. Held, inadmissible.(34) 3. The question was 
whether a wi!l had been properly executed. S., alawyer, 
was asked as to the practice under the statute as to 
witnesses. Held, irrelevant.(35) 4. The question 
was whether a certain deed covered the premises in 
controversy. W., an examiner of titles, was offered 
to prove that it did not. Held, inadmissible. (36) 

VII. But a domestic law not included in the common 
or statute law of the forum may be proved by the opinion 
of witness skilled therein. 


ILLUSTRATIONS. 


1. In an action for false imprisonment against an offi- 
cer in thearmy, A. B. and C., experienced army officers, 
were examined as to the status of the defendant, accord- 
ing to the rules of military law. Held, admissible. (87) 

2. In an action for libel in charging the plaintiff with 
“infernal robbery” in betting against his own horse 
in arace and then withdrawing him, F., a member of 
the jockey club, was asked whether, according to the 
rules of the club, such conduct was dishonorable. Held, 
competent. (38) 


VILL. A lawyer may (but an ordinary witness may not) 
(39) give his opinion concerning the value of legal services 
rendered. (40) 

ILLUSTRATION, 


A., an attorney, sues on abill for legal services ren- 
dered by him to the defendant. B., another attorney, 
is asked: Considering the amount in controversy, the 
legal questions involved and the importance of the 





(34) Lee v. Breezly, 54 Iowa, 660 (1880). 

(35) Gaylor’s Appeal, 43 Conn, 82 (1875). 

(36) Nosment v. Fastnaght, 1 McArthur, 515 (1874). Ina 
Maryland case it is said: **In the absence of adjudged cases 
the common opinion among eminent jurists whose learning 
and experience were so often employed in ejectment causes 
under the Provincial and State governments may, we think, 
be appealed to as evidence of what the law was then con- 
sidered to be, ona point upon which there are no cases to the 
contrary.’’ Armstrong vy. Ristan’s Lessees, 5 Md. 271 (1853). 

(37) Bradley v. Arthur, 4 B. & C. 294 (1825). 

(38) Greville v. Chapman, 5 Q. B. 731 (1844), ** It was objected,’ 
said Denman, C. J., *‘ that the question related to the view 
which, in the witness’ opinion, ought to be taken of the moral 
character of certain regulations made by the Jockey Club, 
thus transferring to the witness the functions of the jury. 
But when we look at the course of examination of that witness, 
we think that such was not the case. The libel declared on 
consisted in imputing to the plaintiff that he acted dishonor- 
ably in withdrawing a horse which had been entered for a 
race, It appeared on evidence that he was a member of the 
Jockey Club, and that according to their rules those who may 
have entered their horses have the privilege of withdrawing 
them before the race is run. The witness had stated that dis- 
putes on such occasions are referred to the Jockey Club, who 
decide according to justice and equity. In his cross-examina- 
tion he was asked whether the rules did not give power to a 
subscriber to withdraw his horse at_his own pleasure without 
assigning any excuse and from whatever motive, which he 
answered affirmatively. The learned counsel then asked 
whether in the opinion of the witness such a proceeding would 
be according to justice and equity, with the evident design of 
ascertaining whether the Jockey Club would be likely to sanc- 
tion it with their approval, and whether a subscriber acting 
from the fraudulent motive of winning wagers laid by him 
against his own horse, would be entitled to the award in his 
favor. The witness answered that such conduct, in his own 
opinion would be most dishonorable. And it followed from 
his own account of their regulations that a subscriber so 
acting would incur disgrace and repudiation, though the regu- 
lations stated in general terms on cross-examination might 
have led to the contrary conclusion.” 

(39) Smith v. Kobbe, 59 Barb, 289 (1871); Hart v. Vidal, 6 
Cal, 56 (1856). 

(40) Ottawa University v. Parkinson, 14 Kans. 160 (1875); 
Covey v. Campbell, 52 Ind. 157 (1875) ; Allis v. Day, 14 Minn, 
516 (1869); Jevne v. Osgood, 57 Ill. 340 (1870) ; Central Branch 
R. Co, vy. Nichols, 24 Kans, 243. 
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case, what in your opinion is the value of A.’s services? 
The question is relevant. (41) 

The reasons for the admission of such evidence are 
presented very satisfactorily in a Minnesota case de- 
cided in 1869. ‘The question is one upon which, from 
the nature of the case, it is not practicable to furnish 
more definite evidence than the opinion of witnesses 
who show themselves qualified to form well grounded 
estimates of such value by their familiarity with the 
department of business in which such services have 
been rendered. Services performed by members of 
the legal profession in conducting litigation fali, we 
think, within this principle. There is no fixed stan- 
dard by which their value can be determined; their 
value and reasonable price vary with the magnitude 
and importance of the particular case, the degree of 
responsibility attaching to its management, the difli- 
culty of the questions involved, the ability and reputa- 
tion of counsel engaged, the labor bestowed and other 
matters which will readily occur to the profession. 
The experience and knowledge of ordinary jurymen do 
not qualify them to form an opinion as to the value of 
services of this kind; the case is not one where the 
opinions of witnesses should be excluded because they 
are no better than the opinions of the jurymen them- 
selves. On the other hand practicing lawyers occupy 
the position of experts as to questions of this nature; 
from the character of their business they are not only 
in the habit of estimating the value of professional 
services but they enjoy peculiar advantages for so 
doing; their opinions of such value should therefore 
be received, not only because they are qualified to 
form them, but because it appears to be impracticable 
to furnish any more satisfactory evidence. (42) 


IX. The opinion mentioned in rule 8 may be based on 
the witness’(43) own knowledge or(44) on evidence of 
others as tothe services rendered or upon @ hypothetical 
case(45), but it is not conclusive. 


ILLUSTRATION. 


S. & H., attorneys at law, sued A. for the sum of 
$1,610 for legal services performed by them. Several 
lawyers testified as to the value of these services. The 
court instructed the jury that their evidence was the 
guide for the jury in finding ths amount justly due, 
and that they must be governed by it. Held, error.(46) 

Joun D. Lawson. 





(41) Ottawa University v. Parkinson, 14 Kans. 160 (1875). 
(42) Berry, J., in Allis v. Day, 14 Minn. 516 (1869). 

(43) Brown v. Huffard, 69 Mo. 305 (1879), 

(44) Beekman v. Plattner, 15 Barb. 550 (1853). 

(45) Williams v. Brown, 28 Ohio St. 547 (1876). 


(46) Anthony v. Stinson, 4 Kans, 211 (1867). “The obvious 
import of the language of the instruction,”’ said Bailey, J., ‘‘is 
that the jury are to pay particular and special deference to 
the statements of the legal gentlemen who gave testimony as 
to the value of the legal services or in effect to accept the con- 
clusions of these gentlemen as their own. It substitutes the 
judgment of the witnesses for the judgment of the individual 
jurors, while the true theory of jury trials regards the opinion 
of such witnesses as facts to be considered and weighed like 
other facts and circumstances of the case. Thus if attorney 
A. testified that the services rendered were, in his judgment, 
worth $1,000, and attorney B. considered that he considered 
them worth only $50, while it appeared from other testimony 
that the services required but a moderate expenditure of time 
and effort, we think then an unprofessional juryman should 
take the fact that lawyers A. and B. swore as they did, and com- 
pare that fact with the time spent and other circumstances 
proved tending to fix the value, and make up his own judgment. 
But under the instructions given in this case jurors would not 
have felt themselves at liberty to do this, and consequently 
in rendering their verdict they may be regarded as registering 
the opinion of the professional witnesses rather than their 
own.” 





RELIEF OF THE SUPREME COURT. 


[Extract from the Minority Report of the Committee of the 
American Bar Association.] 
) UT it appears to us that the grave objections which 
the plan of local courts encounters, far outweigh 
any advantages it may offer of convenience to counsel, 
or of diminution of expeuse to parties. In the first 
place, in order that this method should effect any relief 
to the Supreme Court, it will be necessary to provide 
that appeals to that tribunal should not be allowed in 
cases of ordinary jurisdiction, unless the amount in 
controversy is at least ten thousand dollars. Probably 
a much higher limit than that would be necessary, be- 
cause when the limit of the appellate jurisdiction of 
the Supreme Court was enlarged in 1872, from two 
thousand to five thousand dollars, hardly any percepti- 
ble diminution in the docket resulted. And notwith- 
standing that limit, the number of causes on the docket 
of the court has increased from six hundred and sey- 
enty-six, in 1872, to twelve hundred and two, in 1880, 
although during that period, as has been already 
pointed out, the number of causes annually disposed 
of by the court considerably exceeded the number dis- 
posed of in any previous year. While on this point it 
is impossible to obtain exact data, without an amount 
of labor in the examination of the records of the court 
which it is not in our power to command, we believe 
on the best information we have, that to enable the 
court to keep up with the business by reducing the 
amount of it by a money limit, would require that 
limit to be fixed ut the present time at least as high as 
fifteen thousand, and perhaps as high as twenty thou- 
sand dollars, and would necessitate in the future a 
probable further advance in the same direction. 

The number of people in the United States who are 
possessed of property to that amount _is comparatively 
small; the number of those whose controversies in the 
courts of justice attain such a magnitude is still 
smaller. To the great mass of litigants, controversies 
involving between five and fifteen thousand dollars are 
very serious and important, not unfrequently putting 
in jeopardy all they possess. The extension of the 
limit of the right of appeal to the Supreme Court from 
two thousand to five thousand dollars has already 
been felt oppressive. Nothing but a supposed neces- 
sity has induced submission to it. And a further in- 
crease of that limit to a sum that excludes from the 
court so large a class of citizens, in controversies to 
them so important, and which involve questions as se- 
rious and as difficult as causes of a still larger amount, 
would be a measure, in the justice or propriety or 
policy of which we cannot concur, and which we be- 
lieve would justly be regarded as a denial of the high- 
est public justice to many citizens equally entitled to 
it. The Supreme Court would thus be set aside, so far 
as its ordinary jurisdiction is concerned, for the benefit 
of wealthy men and great corporations. But the court 
was never intended for the use of the rich alone. It 
belongs to the people, in common with our other insti- 
tutions, and should be made available to the people, to 
every possible extent. That some pecuniary limit 
must be fixed, to save the court from being harassed 
with smal] controversies, and to exclude from it causes 
not large enough to pay the expense of going there, is 
admitted. The sum of two thousand dollars, the origi- 
nal limit, has always been regarded as quite sufficient 
for that purpose; and while we do not recommend 8 
present return to that figure, we cannot concur in any 
proposition to increase it. 

Nor can we regard without apprehension the proba- 
ble effect upon the position of the court itself, of thus 
withdrawing from it so large a share of its general 
jurisdiction. As the final arbiter upon all questions of 
constitutional law, it is one of the main stays of our 
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government. No such function was ever before con- 
4ded to a judicialtribunal. It can only be maintained 
in the discharge of so critical a duty, by being fast 
anchored in the public confidence and esteem. Such 
has been its good fortune hitherto, because it has been 
the Supreme Court in reality as well as in name. It 
has been the one national tribunal of last appeal, in 
which confidence has been strong, and to which resort 
has been secure; where the general law of the land has 
peen habitually laid down. But that will be really the 
Supreme Court in the estimation of the people, in 
which the duties belonging to such a body are accus- 
tomed to be performed. If the one Supreme Court of 
the Constitution should be closed to ordinary access, 
and devoted by a high-money limit principally to the 
service of the wealthy and the powerful; if the great 
body of those who transact the business of the country 
should be excluded from its doors, and compelled to 
accept for their part such humbler justice as the local 
tribunals may afford, it will not be safe to expect that 
the court will be able to preserve by its dignity the 
hold it has gained by its usefulness, or to escape by 
mere pecuniary elevation, from the consequences of 
popular estrangement. There would be grave danger 
that it might gradually become an object of public 
jealousy and aversion. If thereafter it should happen 
to be brought, in the determination of constitutional 
questions, into antagonism with popular feeling or 
party policy, its position would invite an attack, 
against which its means of defense would be small. 
De Tocqueville has well said of its power, ‘it is 
clothed in the authority of public opinion. They are 
the all-powerful guardians of a people which respects 
law; but they would be impotent against popular neg- 
lect or popular coutempt.”’ 

We have been so far impressed by these considera- 
tions as to have found them decisive against a plan at 
oue period of our deliberations much discussed — the 
creation at Washington of an independent court of 
appeal, subordinate to the Supreme Court, with appel- 
late jurisdiction in ordinary cases, not constitutional, 
up to fifteen thousand dollars. We became satisfied 
that such a tribunal would tend to supplant and 
weaken the Supreme Court in popular estimation, and 
perhaps to endanger its ultimate existence. 

Another very serious objection, in our judgment, of 
the institution of local courts of appeal, is to be found 
in its probable result upon the character and quality of 
the law they may be expected to estublish. The body 
of the common law, as adminissered by the Federal 
tribunals, is one of our most precious possessions. 
The purity and uniformity of it should be guarded 
with the greatest assiduity. It is the law, not of one 
State, but of all the States; not of a section, but of the 
entire people; not of local interests, but of the general 
welfare. It is the only homogeneous law we have. 
We have already courts of the last resort sitting in 
thirty-eight different States, no one necessarily con- 
trolled by the decisions of any other. That the exposi- 
tions of the law in these numerous tribunals should be 
fluctuating, far from uniform, and more or less of it 
far from sound, is unavoidable. That it should be 
pervaded by the influence of local institutions and tra- 
ditions, of varying political sentiments and diverse 
financial, productive and commercial interests, is nat- 
urally to be expected. But asthe law thus established 
is supreme only in the State in which it is propounded, 
no grave results are to be apprehended to the citizens 
of other States, so long as they can have recourse, in 
the event of controversy with the citizens of such 
State, to the Federal courts. That the decisions of 
the proposed local Federal Courts of Appeal will be 
largely affected in the same way, seems to us inevita- 
ble. They would sit in districts very remote from 
each other. They would be necessarily composed of 
judges drawn from the circuits in which they exist. 








That views upon financial questions, political or quasi- 
political questions, social questions, and the genocral 
policy of the law, should vary and change under the 
pressure of local opinions, traditions and laws, is in- 
evitable. Law is at best but a reflex of the society and 
the civilization in which it grows up. To expect that 
distant tribunals, existing under widely different con- 
ditions of society and of public opinion, should be har- 
monious in the multiform administration which jus- 
tice requires, is to expect the impossible. Such has 
never been the case, and never will be. The course of 
decisions in New England and the south-west — in the 
commercial cities and the north-western States — on 
the Atlantic and the Pacific coasts — can never be one 
and the same, if it depends upon their loca! tribunals. 
The whole theory and value of the Federal adminis- 
tration of justice requires a uniformity and consis- 
tency of application, before which the citizens of all 
the States shall be equal. But in place of that, we 
should have, under these local appellate courts, a mass 
of heterogeneous decisions, on many points irrecon- 
cilable, and a law that would vary like the climate, 
with the latitude and the longitude. Nine tribunals, 
of last resort in the great majority of cases would be 
kept in constant operation, and emitting an incessant 
series of reports, with no central power or ultimate 
court of appeal to regulate their conclusions. It would 
be but occasionally that a cause involving questions of , 
difference between them would arise, large enough to 
be carried, and that would happen to be carried, to the 
Supreme Court of the United States. It is the every- 
day law, which is constantly applied to human business 
and human rights, that is of the greatest practical im - 
portance, rather than those cases of rare occurrence, to 
which political events or public feeling may give a more 
conspicuous prominence. 

It is true that it is proposed by the advocates of this 
plan, to authorize the local courts to certify causes to 
the Supreme Court for decision, where the questions 
involved are of special importance. This would alto- 
gether fail to obviate the objection. An appeal should 
be a matter of right, not a matter of favor. It should 
be for the party to judge of its expediency, not for the 
court whose decision is questioned. Most lawyers 
know that the decisions, in regard to which the courts 
who make them are most confident, are quite as often 
reversed, as those in which they most distrust their 
own opinion The court that renders a judgment is 
not usually the proper tribunal to determine whether 
an appeal from it ought to be taken. 

Tf, on the other hand, the practice should grow up in 
such courts of certifying to the Supreme Court any 
cause in which the defeated party insisted upon it, al- 
most all their decisions would be thus appealed from, 
and no substantial relief to the Supreme Court would 
be obtained. 

That sort of centralization, which accumulates in the 
general government the powers that properly belong to 
the States, may well enough be deprecated. But that 
centralization which brings the Federal! judiciary un- 
der the control of onc supreme head, and thereby 
secures the unity of its law, and the impartiality of its 
justice, is essential, in our judgment, to the existence 
of such a judiciary, whose powers run into all the 
States, and may reach all interests, and which is insti- 
tuted largely for the very purpose of securing all citi- 
zens from the consequences of local prejudice and local 
jurisprudence. The proposed plan, as it seems to us, 
would result, not in preserving the ‘tone Supreme 
Court,”” which the Constitution with a far-seeing sa- 
gacity provides for, but in the establishment, for all 
practical and ordinary purposes, of nine Supreme 
Courts, and as many more as the number of additional 
circuits, that may in the future growth of the country 
be found necessary. 

The creation of these courts would require as many 
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new judges in each circuit as would be necessary to 
hold them; because the present circuit and district 
judges, probably without exception, find their whole 
time taken up with the duties already assigned them, 
and in many places are quite unable to keep up with 
that duty without additional assistance. Not less than 
three judges could be assigned to hold the Courts of 
Appeal. At least twenty-seven new local Federal 
judges would therefore be needed. The salaries of 
these judges would amount to more than the aggregate 
salaries of the entire Supreme Court. How much bet- 
ter than that, would be the addition, if any addition at 
all is necessary, of three or more judges, selected from 
the country at large, to the Supreme Court! But even 
that increase, as has been seen, is not at present neces- 
sary. 

There is still another objection to the proposed dis- 
persion of the ultimate Federal judicial anthority, 
which appears to us to have great weight. To the 
perpetuation of the unity of our National government, 
the American people have found no sacrifice too large. 
But no sacrifice can be large enough to preserve it, un- 
less it be cemented by the continuing attachment, the 
concurrent sentiment, and the every-day habits and 
interests of all its inhabitants. Public opinion is of 
subtle origin, of silent growth, and rapidly ripens into 
tradition. Traditions are stronger than institutions. 
Attachment to the Union may be frittered away by 
slow degrees and imperceptible influences, which no 
immediate power is strong enough to destroy. It 
seems to us that we should hesitate long, before intro- 
ducing any novelty into any department of the Federal 
system, which would be calculated to withdraw from 
its common center the sentiments or the habits of its 
citizens, or to wean them in the smallest measure from 
the idea of the one government, and the one authority 
of ultimate resort. It is better that our people, when 
they may need to deal with the highest functions of 
the National government, should still travel to the 
capital, however long and weary the journey may be. 

The proposition to create nine local sub-executive 
departments, or nine local Congresses, to sit for even 
limited Federal purposes in widely distant sections of 
the country, would be justly regarded as almost the cer- 
tain forerunner, if adopted, of so many ultimate divis- 
ions of the Union. The judicial authority, if less 
immediately conspicuous, is still one of the three great 
co-ordinate and inseparable agencies of the govern- 
ment. Like its cognate departments, it should continue 
to have, as it always has had, one locality, one head, 
one paramount authority. Minor inconveniences, 
local ambitions, facilities to busy counsel, and savings 
in travelling expenses, should count for nothing in 
comparison with it. The old and tried theory of our 
Constitution, under which the Federal tribunals have 
thus far maintained their high place in the general 
confidence of the country, has centralized their princi” 
pal authority at Washington, conspicuous before the 
whole people; and at the same time has sent out its 
individual members to know and be known by the 
different localities, and to carry as well as to learn there 
the practical administration of the law which the cen- 
tral tribunal has established. This theory, it seems to 
us, should not hastily be departed from. We cannot 
doubt that ultimate reflection will satisfy wise men, 
that it is better by simple means to enable our Supreme 
Court to do what it always has done, and what all will 
concur in the desire it always should do, if possible, 
rather than to relieve its press of business by an expe- 
dient so novel, so foreign to our old traditions, and in 
many ways so hazardous. 

(Signed) Epwarp J. PHEwps, Chairman. 

CorRTLAND PARKER, 
WriuiaAM M. Evarts, 
RicHARD T. MERRICK. 
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INTOXICATION AND MURDER. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 6, 1882. 

Hort v. PEoPLE oF UTAH. 

Under a statute establishing degrees of the crime of murder, 
and providing that willful, deliberate, malicious, and pre. 
meditated killing shall be murder in the first degree, eyj. 
dence that the accused was intoxicated at the time of the 
killing is competent for the consideration of the jury 
upon the question whether he was in such a condition of 
mind as to be capable of deliberate premeditation. 

Under a statute which requires the instructions of the judge 
to the jury to be reduced to writing before they are given, 
and provides that they shall form part of the record and 
be subjects of appeal, it is error to give an instruction not 
reduced to writing otherwise than by a reference to a cer. 
tain page of a law magazine. 

Nerror to the Supreme Court of the Territory of 

Utah. The opinion states the case. 

Gray, J. The plaintiff in error was indicted, con- 
victed, and sentenced for the crime of murder in the 
first degree in the District Court of the Third Judicial 
District of the Territory of Utah, and presented a bill 
of exceptions, which was allowed by the presiding 
judge, and from his judgment and sentence appealed 
to the Supreme Court of the Territory, and that court 
having affirmed the judgment and sentence, he sued 
out a writ of error from this court. Of the various 
errors assigned we have found it necessary to consider 
two only. 

The Penal Code of Utah contains the following pro- 
visions: ‘‘ Every murder perpetrated by poison, lying 
in wait, or any other kind of willful, deliberate, ma- 
licious, and premeditated killing; or committed in the 
perpetration of, or attempt to perpetrate, any arson, 
rape, burglary, or robbery; or perpetrated from a pre- 
meditated design unlawfully and maliciously to effect 
the death of any other human being other than him 
who is killed; or perpetrated by any act greatly dan- 
gerous to the lives of others, and evidencing a depraved 
mind regardless of human life, is murderin the first 
degree; and any other homicide, committed under 
such circumstances as would have constituted murder 
at common law, is murder in the second degree.” § 89, 
‘‘Every person guilty of murder in the first degree 
shall suffer death, or upon the recommendation of the 
jury, may be imprisoned at hard labor in the peniten- 
tiary for life, at the discretion of the court; and every 
person guilty of murder in the second degree shall be 
imprisoned at hard labor in the penitentiary for not 
less than five nor more than fifteen years.’”’ § 90. Com- 
piled Laws of Utah of 1876, pp. 585, 586. 

By the Utah Code of Criminal Procedure, the charge 
of the judge to the jury at the trial ‘‘ must be reduced 
to writing before it is given, unless by the mutual con- 
sent of the parties it is given orally, ” § 257, cl. 7; the 
jury, upon retiring for deliberation, may take with 
them the written instructions given, § 289; and ‘‘ when 
written charges have been presented, given, or refused, 
the questions presented in such charges need not be 
excepted to or embodied in a bill of exceptions, but 
the written charges or the report, with the indorse- 
ments showing the action of the court, form part of 
the record, and any error in the decision of the court 
thereon may be taken advantage of on appeal, in like 
manner as if presented in a bill of exceptions.”’ § 315. 
Laws of Utah of 1878, pp. 115, 121, 126. 

It appears by the bill of exceptions that evidence 
was introduced at the trial tending to show that the 
defendant was intoxicated at the time of the alleged 
homicide. 

The defendant’s fifth request for instructions, which 
was indorsed “‘ refused’ by the judge, was as follows: 
** Drunkenness is not an excuse for crime; but as in 
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SoC 
allcases where a jury find a defendant guilty of mur- 
der they have to determine the degree of crime, it be- 
qomes necessary for them to inquire as to the state of 
mind under which he acted, and in the prosecution of 
such an inquiry his condition as drunk or sober is 
proper to be considered, where the homicide is not 
committed by means of poison, lying in wait, or tor- 
tare, or in the perpetration of or attempt to perpetrate 
argon, rape, robbery, or burglary. The degree of the 
offeuse depends entirely upon the question whether the 
killiug was willful, deliberate, and premeditated, and 
upon that question it is proper for the jury to consider 
evidence of intoxication if such there be; not upon 
the ground that drunkenness renders a criminal act 
jess criminal, or can be received in extenuation or ex- 
couse, but upon the ground that the condition of the 
defendant’s mind at the time the act was committed 
must be inquired after, in order to justly determine 
the question as to whether his mind was capable of that 
deliberation or premeditation, which, according as they 
are absent or present, determine the degree of the 
crime.’” 

Upon this subject the judge gave only the following 

written instruction: ‘‘A man who voluntarily puts 
himself in a condition to have no control of his actions 
must be held to intend the consequences. The safety 
of the community requires this rule. Intoxication is 
so easily counterfeited, and when real is so often re- 
sorted to as a means of nerving a person up to the 
commission of some desperate act, and is withal so in- 
excusable in itself, that law has never recoguized it as 
an excuse for crime.”’ 
The instruction requested and refused, and the in- 
struction given, being matter of record and subjects of 
appeal under the provision of the Utah Code of Crim- 
inal Procedure, § 315, above quoted, their correctness 
isdlearly open to consideration in this court. Young 
v. Martin, 8 Wall. 354. 

At common law, indeed as a general rule, voluntary 
intoxication affords no excuse, justification, or ex- 
tenuation of a crime committed under its influence. 
United States v. Drew, 5 Mason, 28; United States v. 
McGlue, 1 Curtis, 1; Commonwealth v. Hawkins, 3 
Gray, 463; People v. Rogers, 18 N. Y.9. But when a 
statute establishing different degrees of murder re- 
quires deliberate premeditation in order to constitute 
murder in the first degree, the question whether the 
accused is in such a condition of mind, by reason of 
drunkenness or otherwise, as to be capable of deliber- 
ate premeditation, necessarily becomes a material sub- 
ject of consideration by the jury. The law has been 
repeatedly so ruled in the Supreme Judicial Court of 
Massachusetts in cases tried before a full court, one of 
which is reported upon other points. Commonwealth 
v. Dorsey, 103 Mass. 412; and in well considered cases 
in courts of other States. Pirtle v. State, 9 Humph. 
663; Haile v. Stute, 11 id. 154; Kelly v. Commonwealth, 
1 Grant (Penn.), 484; Keenan v. Commonwealth, 44 
Penn. St. 55; Jones v. Commonwealth, 75 id. 403; People 
vy. Belencia, 21 Cal. 544; People v. Williams, 43 id. 344; 
State v. Johnson, 40 Conn. 136, and 41 id. 584; Pigman 
vy. State, 14 Ohio, 555, 557. And the same rule is ex- 
pressly enacted in the Penal Code of Utah, § 20: “No 
act committed by a person while in a state of volun- 








tary intoxication is less criminal by reason of his having 
been in such condition. But whenever the actual ex- 
istence of any particular purpose, motive, or intent is 
a necessary element to constitute any particular species 
or degree of crime, the jury may take into considera- 
tion the fact that the accused was intoxicated at the 
time, in determining the purpose, motive, or intent 
with which he committed the act.’” Compiled Laws 
of Utah of 1876, pp. 568, 569. 

The instruction requested by the defendant clearly 
and accurately stated the law applicable to the case, 





and the refusal to give that instruction, taken in con- 
nection with the unqualified instruction actually given, 
necessarily prejudiced him with the jury. 

One other error assigned presents a question of prac- 
tice of such importance that it is proper to express an 
opinion upon it, in order to prevent a repetition of the 
error upon another trial. 

By the provisions of the Utah Code of Criminal 
Procedure already referred to, the charge of the judge 
to the jury at the trial must be reduced to writing 
before it is given, unless the parties consent to its 
being given orally; and the written charges or instruc- 
tions form part of the record may be taken by the jury 
on retiring for deliberation, and are subjects of appeal. 
The object of these provisions is to require all the in- 
structions given by the judge to the jury to be reduced 
to writing and recorded, so that neither the jury, in 
deliberating upon the case, nor a court of error, upon 
exceptious or appeal, can have any doubt what those 
instructions were, and the giving, without the defend- 
ant’s consent, of charges or instructions to the jury, 
which are not so reduced to writing and recorded, is 
error. Feriter v. Stale, 33 Ind. 283; State v. Cooper, 45 
Mo. 64; People v. Sanford, 43 Cal. 29; Gile v. People, 
1 Col. 60; State v. Potter, 15 Kans. 302. 

The bill of exceptions shows that the presiding 
judge, after giving tothe jury aninstruction requested 
in writing by the defendant upon the general burden 
of proof, proceeded of his own motion, and without 
the defendant’s consent to read from a printed book 
an instruction which was not reduced to writing, nor 
filed with the other instructions in the case, but was 
referred to in writing in these words only: ** Follow 
this from Magazine American Law Register, July 1868, 
page 559; ’’ and that to the instruction so given an ex- 
ception was taken and allowed. 

This was aclear disregard of the provisions of the 
statute. The instruction was not reduced to writing, 
filed, and made part of the record as the statute re- 
quired. If the book was not given to the jury when 
they retired for deliberation, they did not have with 
them the whole of the instructions of the judge as the 
statute contemplated. If they were permitted to take 
the book with them without the defendant’s consent 
that would of itself be ground of exception. Merril 
v. Nary, 10 Allen, 416. 

For these reasons the judgment must be reversed, 
and the case remanded with instructions to set aside 
the verdict and order a new trial. 


er 


TITLE TO CHATTELS PROCURED BY FRAUD. 


OHIO SUPREME COURT, JANUARY TERM, 1881. 


HAMET Vv. LETCHER.* 


H., the owner of chattels, relying on the representations of R. 
that he was the agent of L., agreed to sell the same to L. 
on credit, and H., in the belief that R. was such agent, de- 
livered the chattels to him, when in fact he was not such 
agent, nor had he authority to purchase for L., as he well 
knew. Held, that the property in the chattels did not pass 
from H., and that L., who bought the chattels of R. and 
converted them to his own use, without knowledge of the 
fraud, was liable to H. for their value; and the fact that 
R., at the time the chattels were delivered to him, paid H. 
part of the price agreed on, will make no difference, ex- 
cept as to the amount of recovery against L. 


— to the District Court of Williams county. 


In 1874, O. T. Letcher & Co. were engaged at Bryan, 
Williams county, in buying and shipping hogs. George 
W. Hamet, a farmer residing in that county, had a lot 
of hogs for sale. On October 16 of that year, Jacob J. 


* To appear in 87 Ohio State Reports. 
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Rohner, representing himself to be the agent of O. T. 
Letcher & Co.. bought the hogs of Hamet for $173.25, 
which was a fair price for the same, paying to him on 
the purchase #55. Hamet knew Letcher & Co. to be 
responsible, and would not have let Rohner have the 
hogs on his own account. He believed Rohner’s rep- 
resentation that he was such agent, and relied on the 
representation. In fact, Rohner was not the agent of 
Letcher & Co., nor had he any authority to purchase 
hogs on their account. Rohner, receiving the hogs 
under such circumstances from Hamet, drove them to 
Bryan, where he sold them, as his own hogs, to O. T. 
Letcher & Co., who were ignorant of the fraud by 
which they were obtained. Believing that Rohner was 
the owner, the firm received the hogs, paying him full 
value for the same. Shortly thereafter Hamet de- 
manded of the firm payment for the hogs, but payment 
was refused, and thereupon he brought snit against the 
firm, in the court of common pleas of Williams county, 
to recover the value of the property. In that court it 
was held, that on the facts above stated, Hamet was 
not entitled to recover; the district court affirmed the 
judgment, and Hamet, on leave, filed in this court a 
petition in error to reverse both the judgments. 

Pratt & Bently and Sheldon & Boothman, for plaintiff 
in error, in addition to cases referred to in the opin- 
ion, cited and relied on Devan v. Shipper, 11 Casey, 
239; Barnard v. Campbell, 58 N. Y. 76; Benj. 
on Sales, §§ 433, 441, 443; Kerr on Fraud, 49; Ballard v. 
Burgett, 40 N. Y. 314; 74 Ohio, 41; 66 id. 320. 

J. Pillars and S. E. Blakeslee, for defendants in error, 
in addition to cases referred to in the opinion, and in 
brief of plaintiff in error, cited and commented 
onl 8. & C. 421, § 9; Voorhis v. Olmstead, 66 N. Y. 
117; Keyser v. Harbeck, 3 Duer, 373; Benj. on Sales, § 
437; Kraft v. Dulles, 2 Cin. Sup. Ct. 116; Pease v. 
Gloahec, L. R., 1 P. C. 220; 3 Moore P. ©. (N. 8.) 556; 
Mowrey v. Walsh, 8 Cow. 238; Lewer v. Com., 15 8. & 
R. 98. 

Oxey, C. J. A remark made in Cundy v. Lindsay, 3 
App. Cas. 459, is quite applicable here. There it was 
said: ‘‘ You have, in this case, to discharge a duty 
which is always a disagreeable one for any court, 
namely, to determine as between two parties, both of 
whom are perfectly innocent, upon which of the two 
the consequences of a fraud practiced upon both of 
them must fall.’’ But our duty in this case, as in all 
others, is simply to declare the law. The only question 
here is whether, in view of the facts set forth in the 
statement of case, the property in the hogs passed from 
Hamet. If it did, the judgments in the courts below 
are right; if it did not, they are wrong. In the decis- 
ion of cases of this sort difficult questions are some- 
times presented; but the principles upon which they 
should be determined are firmly established. 

If Rohner had offered to buy the hogs for himself, 
and Hamet had agreed to sell them to him, and had 
made delivery thereof in pursuance of such sale, the 
property in the hogs would have passed to Rohner, al- 
though the sale had been induced solely by fraudulent 
representations made by Rohner. That would have 
been a de facto contract; and while it might have been 
avoided by Hamet, by reason of the fraud, while the 
property remained in the possession of Rohner, yet if 
Rohner had sold the hogs, before the contract was thus 
avoided, to Letcher & Co., they having no knowledge 
of the fraud, the latter would have acquired a perfect 
title. Rowley v. Bigelow, 12 Pick. 307; Hoffman v. 
Noble, 6 Met. 68; Scheffer v. Macqueen, 1 Disney, 453; 
Attenborough v. Dock Co., 3 C. P. D. 450; Babcock v. 
Lawson, 4 Q. B. D. 394; affirmed, 5 Q. B. 284. In a case 
where this principle was enforced (Moyce v. Newington, 
4Q. B. D. 32.) Cockburn, C. J., said: ‘* The reasoning on 
which this conclusion is based may not appear altugether 
consistent with principle, but agreeing in the result, we 

should prefer to adopt the view of the American courts, 








as stated in the case of Root v. French, 13 Wend. 570, 
case decided in the Supreme Court of judicature of the 
State of New York, according to which the preferengg 
thus given to the right of the innocent purchaser jg 
treated as an exception to the general law, and is rested 
on the principle of equity that where one of two inno- 
cent parties must suffer from the fraud of a third, the 
loss should fall on him who enabled such third party 
to commit the fraud.”’ 

But this was not a sale to Rohner in his own right, 
He made no proposition to buy in any other way than 
asagent. Hamet did not agree to sell to any other than 
Letcher & Co., who never agreed to buy of him, and he 
was induced to sell solely by reason of Rohner’s repre- 
sentation that he was such agent, which representation 
was wholly falsé, as Rohner well knew. This therefore 
was not a contract voidable merely, but an agreement 
wholly void; and under the circumstances, the prop- 
erty in the hogs never passed from Hamet. Hence 
applying the maxim that no one can transfer a greater 
right or better title than he himself possesses (Roland 
v. Gundy, 5 Ohio, 202), it necessarily follows that 
Letcher & Co. are liable as foraconversion. Moodyy, 
Blake, 117 Mass. 28; Barker vy. Dinsmore, 72 Penn. St, 
427; Saltus v. Everett, 20 Wend. 267; Fawcett v. Osborn, 
32 Ill. 411; Ilurdman v. Booth, 1H. & C. 803; Higgons 
v. Burton, 26 L. J. Ex. 342; Kingsford v. Merry, 1 H. 
& N. 503; Hollins v. Fowler, L. R., 7 Q. B. 616; 
affirmed, L. R.,7 App. 757; In re Reed, 3 Ch. D. 12; 
Lickbarrow vy. Mason, 1 Smith’s L. C. 2 pt. 1195; Cundy 
v. Lindsay, supra. 

Perhaps the principle here involved was more fully 
considered in the latter case (Cundy v. Lindsay) than 
in any other. The facts briefly stated were as follows: 
Lindsay & Co. were manufacturers of linen goods at 
Belfast, Ireland. Alfred Blenkarn, who occupied a 
room in a house looking into Wood street, Cheapside, 
wrote to Lindsay & Co., proposing to purchase a cer- 
tain quantity of such goods, and in his letter used this 
address, ‘*37 Wood street, Cheapside,” and signed the 
letters (without any initial for a Christian name) with 
a name so written that it appeared to be ‘“ Blenkiron 
& Co.’”’ There was a respectable firm known to Lind- 
say & Co. of the name, *‘W. Blenkiron & Co.,” carry- 
ing on business at 123 Wood street. Lindsay & Co. 
sent letters, and afterward supplied goods, being all 
addressed to ‘Messrs. Blenkiron & Co., 37 Wood 
street,’’ which they supposed was the address of the 
respectable firm above mentioned. The goods were 
received by Alfred Blenkarn at that place, of which 
goods he sold 250 dozen of cambric handkerchiefs to 
the Messrs. Cundy, who had no knowledge of the fraud, 
and who resold them in the ordinary course of their 
trade. 

On the hearing of the case before the judges of the 
Queen’s Bench (Lindsay v. Cundy, 1 Q. B. D. 348), in 
1876, it was held that the property in the goods passed 
to Alfred Blenkarn, and consequently that Lindsay & 
Co. could not maintain an action against Messrs. Cundy, 
innocent purchasers. But that decision was reversed 
the next year, in the Court of Appeals (Lindsay v. 
Cundy, 2 Q. B. D. 96), and the latter decision was 
affirmed in the House of Lords in 1878. Cundy v. 
Lindsay, supra. That was a stronger case for the 
innocent purchaser than this case. Indeed, on the 
latter hearing, Mr. Benjamin, who argued the case for 
the Messrs. Cundy, admitted that under circumstances 
such as are presented in this case, the property would 
not pass to the fraudulent vendee. 

The circumstances that Hamet intended that Letcher 
& Co. should have the hogs is of no importance. He 
never intended they shculd acquire title from any other 
than himself, nor do they make any claim to such 
property under any purchase they made from him. 
The case would be in no material respect different if 
Rohner had represented to Hamet that he was agent 
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———— 
ofsome firm other than Letcher & Co. Nor does the 
ent by Rohner of $55 on the agreed price have 
soy other effect on the right to recover than to reduce 
theamount for which judgment should be rendered. 

Counsel for defendants in error rely on Stoddard v. 
Ham, 129 Mass. 383, the syllabus of which is as follows: 
«[f A. sells goods to B., who sells them to C., the fact 
that A. supposed he was selling the goods to C. through 
B. as his agent, and would not have sold them to B. on 
his sole credit, will not entitle A. to maintain an action 
against C. for a conversion of the goods.”’ But the de- 
cision lends no support to the defendants in error. 
There it appeared that Stoddard & Co., the plaintiffs, 
had sold bricks te Leonard, believing that he was act- 
ingas agent for Ham, the defendant; but Leonard was 
sting for himself, and subsequently he sold the bricks 
toHam. It was expressly found as a fact that ‘‘ Leon- 
ard was not guilty of any false representations as to 
agency, and it was a case of error and mistake on the 
partof the plaintiffs as to the principal with whom 
they were dealing.’’ Of course, Stoddard & Co. failed 
in the action. 

Defendants in error also rely on aremark of MclIl- 
yaine, J., delivering the opinion in Dean v. Yates, 22 
Ohio St. 388, as to the effect of delivery of possession to 
afraudulent vendee. But nothing was determined in 
that case inconsistent with the conclusion stated in 
thiscase. On the contrary, Dean v. Yates is entirely 
consistent with our decision of this case, and supports 
it,as it is likewise supported by Sanders v. Keber, 28 
Ohio St. 630, also cited by defendants in error. 

In the finding of facts in the court of common pleas, 
it was ascertained, that if Hamet was entitled to re- 
cover, the amount then (June 11, 1877), due to him, 
deducting the sum paid by Rohner, was $137.28. The 
judgment of the District Court and Court of Common 
Pleas will be reversed, and judgment will be rendered 
infavor of Hamet and against the defendants in error 
for that sum, with interest from June 11, 1877, and 


costs. 
Judgment reversed. 





——_ + 


NEW YORK COURT OF APPEALS ABSTRACT. 
CRIMINAL LAW — EVIDENCE — TRANSACTION TOO RE- 
“OTE — TRIAL — MOMENTARY ABSENCE OF PRISONER.— 
() Prisoner was indicted for wrongfully attempting to 
obtain moneys from the county of Albany by present- 
ing an account purporting to be for the care and burial 
of dead bodies, which account was verified by an affi- 
davit stating that the items of account were correct 
aud that no part thereof had been paid. Among other 
items was a charge for the burial or taking care of the 
body of one Kilburn, which was claimed to be fraudu- 
lent upon the ground that the prisoner had agreed with 
one Cridge that the entire cost of the coffin and other 
expenses of the burial should be $24, which sum had 
been paid him by Cridge from moneys raised by sub- 
scription. Cridge, as a witness at the trial, testified 
that prior to the arrangement with the prisoner he had 
made a bargain with one Arnold to perform the same 
services but afterward employed defendant in place of 
Amold. The prisoner testified that he had made no 
such bargain as Cridge testified to, and that the sum 
paid him by Cridge was for the coffin only. Arnold 





Was sworn as a witness for the people and on being re- 
called by the prisoner was asked by him, this: ‘* Do 
you remember the price of the coffin you were to fur- 
nish?’’ Held, that the evidence was inadmissible as 
being too remote and relating to a separate transaction 
having no connection with that with prisoner. See 
Green vy. Disbrow, 56 N. Y. 334; Canaday v. Krum, 83 
id. 67,73. (2) During the trial the prisoner wished to 
telephone a witness and left the court room for that 








purpose. The district-attorney objected but he left 
the room and was absent fora period of five minutes, 
and his counsel continued the cross-examination of a 
witness in the meantime. He was in an ante-room fif- 
teen or twenty feet from the judge’s desk connected 
with the court room by swinging doors which were not 
shown to have been closed at the time. No new wit- 
ness was called while he was absent and no testimony 
taken that it wasimportant forhim tohear. Held, that 
this was not ground for a new trial. Maurer v. People, 
43 N. Y.1, distinguished. Judgment affirmed. Peo- 
ple of New York v. Bragle. Opinion by Miller, J.; An- 
drews, C. J., Earl, Danforth and Finch, JJ., concurred; 
Tracy, J., dissented, Rapallo, J., did not vote. 
(Decided April 11, 1882.] 

GIFT — DELIVERY WITH INTENT TO VEST TITLE ES- 
SENTIAL— OF CORPORATE STOCK — DEFENSE. — Plaint- 
iff's testator had married a niece of S. and had adopted 
a child in which S. took a particular interest. 8, 
bought and paid for thirty shares of the capital stock 
of the defendant company. At the time the treasurer 
issued a receipt, setting forth that he had received from 
testator ** $2,250, being in full for thirty shares of the 
capital stock of’ thedefendant company. This receipt 
found its way into the possession of testator, by what 
means it did not appear. At the time the stock was 
bougbt testator was not present, and S. told the treas- 
urer to set aside thirty shares in the name of testator, 
and that he would let him know whether to deliver it 
to him and what to do with it, at some future time, and 
S. subsequently said to testator that he had set aside 
thirty shares of the stock which he intended for the 
adopted child. Afterward 8S. told testator that he 
could make the number of shares but twenty-seven, 
and that as the receipt had been made out to him for 
the shares, he would want an order from him for the 
three shares and he then obtained from him an order 
addressed to the president and treasurer of defend- 
ant directing them to transfer, as S. might direct, 
‘three shares of the stock now held by me” in the 
company. This order was signed by testator. The 
certificate of stock was never delivered to testator but 
remained in the office of the company as directed by 8S. 
After the stock had been put in the name of testator, 
and a dividend had been declared, S. told testator that 
he must go to the office for the dividends, that he had 
the dividends made out in his name and they would 
support the child, or help support it. The dividends 
were, by the direction of S., paid to testator until the 
time of his death. Held, that there was no valid gift 
of the stock totestator. Delivery is essential to consti- 
tute a valid gift. The delivery must be such as to vest 
the donee with the control or dominion over the prop- 
erty and to absolutely divest the donor of his dominion 
and control, and the delivery must be made with the 
intent to vest the title of the property in the donee. S, 
did not intend to vest the title to the stock in testator 
for himself but intended to create a trust for the bene- 
fit of the child. The procuring of the order for the 
three shares from testator did not necessarily indicate 
that the title wasin him. Held also, that the defense 
that the title of the stock was not in testator was avail- 
able to the defendant company in an action by the per- 
sonal representative of testator to compel an issue of 
a certificate to him therefor. Judgment reversed. 
Jackson v. Twenty-Third Street Railway Co. Opinion 
by Earl, J.; Miller, Danforth and Tracy, JJ., concurred ; 
Firch, J., and Andrews, C. J., dissented. 

[Decided April 11, 1882. 


PROBATE LAW—TO AUTHORIZE ACTION FOR CON- 
STRUCTION OF WILL TRUST MUST EXIST—CHARGE OF 
DEBTS AND LEGACIES ON REALTY DOES NOT CREATE 
TRUST — cosTs.—(1) Testatrix by her will devised all 
her real estate to persons therein named, and charged 
the same with the payment of all justs debts and 
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funeral and testamentary expenses and all the legacies 
previously given. Held, that this declaration did not 
create a trust in the executors which authorized the 
bringing of an action for the construction of the will 
and for directions and instructions as to the same. The 
right of an executrix to commence an action for the 
construction of a will of real estate depends entirely 
upon the question, whether he isinvested witha trust 
under the will in reference to the subject-matter of 
the devise, and it is only in such cases that a court of 
equity, on the assumption of its right of supervision 
over trusts and trustees, will assume jurisdiction. 
Post v. Hover, 33 N. Y. 593; Bowers v. Smith, 10 
Paige, 193, 200; Chipman v. Montgomery, 63 N. Y. 
221; Monarque v. Monarque, 80 id. 320; Barley v. 
Briggs, 56 id. 407. It was said in the latter case: “It 
is when the court is moved on behalf of an executor 
trustee or cestui que trust, and to insure a correct ad- 
ministration of the power conferred by a will, that 
jurisdiction is had to give a construction toa doubtful 
or disputed clause in a will. The jurisdiction is inci- 
dental to that over trusts.” The executor here had 
no trust, and a refusal of the devisees to accept the 
devise would impose none on him. By accepting the 
devise the devisees would become liable to a certain 
extent for the debts and legacies chargeable on the 
land. Gridley v. Gridley, 24 N. Y. 150; McLachlan v. 
MeLachlan, 9 Paige, 534; Kelsey v. Western, 2 N. Y. 
500; Harris v. Fly, 7 Paige, 421. By renunciation of the 
devisee no trust was imposed upon the executor; he 
had no right to the use and occupation of the land or 
to the rents and profits arising from it, but it de- 
scended to the heir at law and was charged in equity 
with the payment of the debts and legacies. Birdsall 
v. Hewlett, 1 Paige, 32; James v. James, 4 id. 115; 4 
Kent Com. 453. (2) In an equitable action it is entirely 
discretionary with the General Term to determine as 
to its costs, and with that discretion as a general rule 
this court will not interfere. Herrington v. Robert- 
son, 71 N. Y. 280; Brundage v. Brundage, 60 id. 552. 
Judgment affirmed. Dill v. Wisner. Opinion by 
Miller, J. 

[Decided Feb. 28, 1882.] 


REDEMPTION—BY JUDGMENT CREDITOR -- EVIDENCE 
OF RIGHT — SURVIVING PARTNER.— Defendant claimed 
the right to redeem as judgment creditors under Code 
Civ. Pro., § 1464, which requires that the one seeking 
to redeem shall file in the County Clerk's office and de- 
liver to the sheriff as evidence of his right a copy of 
the docket of the judgment; if that right depends 
upon an assignment of the judgment it must also be 
filed, etc., and an affidavit made by him stating truly 
the sum unpaid on the judgment. The copy of the 
docket furnished by defendant described a judgment 
in which ** Seth P. Bliss. as survivor of himself and 
Jerome Pierce, deceased,”’ is plaintiff. It was accom- 
panied by no paper save an affidavit containing these 
words: ‘Seth P. Bliss, being duly sworn, says that he 
is the owner and holder of the judgment mentioned in 
the foregoing copy of docket of judgment, and that 
there is due,” etc. Held, that an assignment of the 
judgment was not needed to enable defendant to re- 
deem and that the copy docket and affidavit were suffi- 
cient. Upon the death of defendant’s partner the sole 
right to collect the partnership debts remained in the 
survivor (Vin. Abr. Partners, D., 1 Lindley Part. 505; 
Voorhis v. Childs, 17 N. Y. 354), and vested so effectu- 
ally that upon his death it would have devolved upon 
his personal representative, and he alone could sue 
upon it. 1 Williams Pxr’s., 1585; Copes v. Fultz, 1 
Sm. & Mar. 623. So if defendant died after judgment 
redemption could have been had by his executors. So 


completely was the judgment vested in defendant that 
a demand against him in his own right might have 
been set off in diminution of his claim as surviving 





partner (Slipper v. Stidstone,5 Term Rep. 493) ang 
conversely French v. Andrade, 6 ‘Term, 582. He might 
in one action unite it with a debt due him individually 
(Adams v. Hackett, 27 N. H. 289) or an action might 
be maintained against him upon a debt due from him 
as survivor of the firm and from him individually, 
Richard v. Heather, 1 B. & Ald. 29. Therefore though 
the action was in his name as survivor it was his own, 
and he had the legal title to the judgment as much go 
as if the cause of action had stood in his own right, 
Kemp v. Andrews, 1 Showers, 188 (case 138); Murray y, 
Mumford, 6 Cow. 441; Daby v. Ericsson, 45 N. Y. 796, 
He need not have an assignment of the judgment, or 
add to the statement in the affidavit any other words 
showing his identity with the judgment creditor, 
Judgment affirmed. Nehrboss v. Bliss. Opinion by 
Danforth, J. 

[Decided April 11, 1882.] 








UNITED STATES CIRCUIT AND DISTRICT 


COURT ABSTRACT.* 





CARRIER OF PASSENGERS — CONTRIBUTORY NEGLI- 
GENCE.—A passenger on a train that had approached a 
station and was still moving slowly stood on the lower 
step of acar in the act of stepping to the platform of 
the station, when in consequence of the car being 
moved forward with a jerk, he was thrown upon the 
platform and injured. Held, that he was guilty of 
contributory negligence in attempting to alight from 
the train while it was in motion. See Illinois Cent. 
R. Co. v. Slatton, 54 Ill. 133; Chicago & Alton R. Co, 
v. Randolph, 53 id. 510; Chicago & N. W. R. Co. y, 
Scates, 90 id. 586. U.S. Cire. Ct., N. D. Illinois, Jan. 
9, 1882. Secor v. Toledo, Peoria & Warsaw Railroad 
Co. Opinion by Drummond, C. J. 


MARITIME LAW — JURISDICTION — SALVAGE — DRY- 
DOCK NOT SUBJECT OF.—This jurisdiction, so far as 
relates to subject-matter, means that jurisdiction 
which had been and was being exercised in admiralty 
in this country prior to and at the adoption of the 
Constitution, and with reference to locality, comprises 
the navigable waters of the nation as well as the high 
seas. A claim for the salvage of a dry-dock —a float- 
ing dock capable of elevation or depression in the 
water by means of pumping water in or out, designed 
and used to be sunk under vessels, and then pumped 
out so as to become dry, leaving the enclosed vessel in 
a position to be inspected and repaired, and incapable 
of self-propulsion, not capable of being used for any 
purpose of navigation, and permanently moored in the 
Mississippi river by means of enormous chains — is not 
within the admiralty and maritime jurisdiction of the 
courts of the United States. In all the cases decided 
by courts of the United States where salvage has been 
allowed, the property saved was either the ship, her 
cargo and freight, or derelict property, or property 
abandoned upon the navigable waters, and in all the 
cases where it has been disallowed the property saved 
was neither. The case of Four Cribs of Spars, Taney, 
533, where the usages of the lumber business seem to 
have coutrolled the court, is excepted from this state 
ment. See The Hendrick Hudson, 3 Ben. 419; Salvor 
Wrecking Co. v. Sectional Dry Dock Co., 3 Cent. L 
J. 640; Thackeray v. The Farmer, Gilpin, 524; The 
Belfast, 7 Wall. 637; 1 Conk. Adm., 8; Fifty Thousand 
Feet of Lumber, 2 Low. 64; A Raft of Spars, 1 Abb. 
Adm. 485; Twenty-three Bales of Cotton, 9 Ben. 4 
U. 8. Dist. Ct., E. D. Louisiana, Jan. 3, 1882. Cope ¥. 
Vallette Dry Dock. Opinion by Billings, D. J. 

MEMBERSHIP —IN BUSINESS ASSOCIATION, ASSETS 
FOR CREDITORS.—Membership in a corporation, orgal 
ized for business purposes, is property which passes to 





*Appearing in 10 Federal Reporter. 
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the assignee in bankruptcy under sections 5044 and 
546 of the Revised Statutes, and which creditors of a 
bankrupt are entitled to have applied to the payment 
of their debts. Conflicting with the case In re Suther- 
land, § Biss. 526. See Hyde v. Woods, 94 U. S. 523; 
Inre Ketchum, 1 Fed. Rep. 840. U.S. Dist. Ct. N. J., 
Feb. 6, 1882. In re Warder. Opinion by Nixon, D. J. 


REMOVAL OF CAUSE—ACT OF 1875— APPLICATION 
100 LATE.—A bill was filed in a State court on October 
9, 1880, and the cause was at issue and standing for 
hearing on November 30, 1880. Under the law of the 
State there was aterm of that court held every month, 
commencing on the third Monday of each month, and 
the rule of the court in the trial of equity cases was 
that where any chancery case is at issue, upon notice 
aud motion of either party, a cause at any time within 
ten days of the commencement of a term for which a 
trial calendar may be ordered made, may be placed on 
the trial calendar, etc. The cause was placed upon the 
trial calendar on March 30, 1881, and an application was 
made to the State Court on May 16, 1881, to remove 
the cause to the Circuit Court of the United States, 
when a record of the cause was filed in that court. 
Held, on a motion to remand that the cause must be 
remanded to the State Court on the ground that the 
application for removal was made too late, within the 
meaning of the third section of the Act of Congress of 
875. U.S. Cire. Ct., N. D. Illinois, Dec. 1881 Kerting 
y. American Oleograph Co. Opinion by Drummond, J. 


SUNDAY — RATIFICATION ON WEEK DAY OF CONTRACT 

MADE ON, VALIDATES IT.— Affirmance on a week day 
ofacontract of bargain and sale entered into on Sun- 
day, and void for that reason, makes it valid. The 
Vermont Supreme Court and the later authorities sus- 
tain the view taken in respect of the re-affirmance of 
Sunday contracts, in order, as said by Redfield, J., to 
seeure parties from fraud and overreaching practiced 
on Sunday by those who know their contracts are void 
andcannot be enforced. Adams v. Gay, 19 Vt. 358; 
Harrison v. Colton, 31 Iowa, 16. U. S. Cire. Ct., Min- 
nesota, January, 1882. Wan Hoven v. Irish. Opinion 
by Nelson, D. J. 


—_—_- + —_—. 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

ATTORNEY — HAS NO AUTHORITY TO COMPROMISE 
WIT FOR CLIENT.— At the trial of an action of eject- 
nent, the attorneys for plaintiffs and those for certain 
of the defendants agreed, in order to compromise the 
question between such parties, that a verdict should be 
rendered in favor of such defendants for all the land 
lying east of a certain line, and if plaintiffs should re- 
cover certain land mentioned, they should release to 
such defendants all of such land lying east of said line, 
aod said defendants should release their interest in all 
of such certain land lying west of said line. Held, that 
the attorneys had, by reason of their employment in 
the suit, no authority to make the agreement, and it 
was not binding on the parties unless authorized or 
matified by them. An attorney at law has very exten- 
tive powers and may do those things which pertain to 
theconducting of thesuit. Unless otherwise expressly 
instructed by his client, he may use his own judgment 
inselecting the form of action and in shaping the issue, 
ilo whether it shall be tried by a jury, by the court, 
some other tribunal provided by law. Ona mere 
question of boundary, where title is not involved, in 
pen court, he may agree to its submission to the final 

rmination of arbitrators. Evars v. Kamphaus, 9 


P.F.S. 379. He may refer his client’s cause to arbi- 
trators with an agreement that the award shall be final; 
but the client may revoke the submission, and ina 
Ptoper case, he may have relief by application to the 





court. Wilson v. Young, 9 Barr.101. In Pennsylvania, 
from an early day, arbitration has been a favorite mode 
of trial, and it may be implied by the relation that the 
attorney has authority to make such agreements for 
reference; but it does not follow that he can make 
compromise agreements for his client, or settle a bound- 
ary himself. An attorney has no authority to make 
a compromise by which his client shall take land instead 
of money. Huston v. Mitchell, 145. & R. 307. Where 
the attorneys of the respective parties make an agree- 
ment in the form of an award, settling an ejectment, 
it will not authorize judgment accordingly. Stokley 
v. Robinson, 10 Cas. 315. In that case Woodward, J., 
held that counsel have no power to compromise their 
client’s case. without the client’s authority or sanction. 
Mackey’s Heirs vy. Adair. Opinion by Trunkey, J. 
(Decided Nov. 21, 1881.] 


CONSIDERATION — MORAL OBLIGATION TO PAY RE- 
LEASED DEBT.— After a voluntary release, under seal, 
in consideration of one dollar, with the express intent 
thereby to debar the releasor from ever making claim, 
and to put an end to litigation, the original debt can 
be revived by a new promise to pay without a new con- 
sideration. Willing v. Peters, 12 8S. & R. 177, though 
sometimes doubted, has been recognized and affirmed 
in subsequent cases. Earnest v. Parke, 4 R. 452, 455; 
Snevily v. Reed, 9 Watts. 401). The motive of the re- 
lease, at the time it was given can be of no importance 
if the debt remains due in foro conscientie. Baeder v. 
Barton. Opinion by the Court. 

(Decided March 7, 1881.] 


EstoOPpPEL— MUTUAL MISTAKE AS TO LAW NOT.— An 
erroneous expression of opinion as to the law upon a 
subject by an attorney conducting a case, though ac- 
quiesced in by the judge before whom the case is pend- 
ing, does not raise an estoppel. A mutual mistake as 
to the law, which is equally open to both parties, can- 
not raise an estoppel. Dungan v. American Life In- 
surance Co., 2 P. F. Smith, 253. Plumer & Jones 
Appeal. Opinion by Green, J. 

[Decided Nov. 7, 1881.] 


PATENT — INVALIDITY NOT DEFENSE FOR LICENSEE 
LN SUIT FOR ROYALTY.— That a patent is invalid is no 
defense in a suit against a licensee for royalty. The 
recognized principle applicable to such licenses is that 
while the patent is apparently valid and the licensee is 
enjoying the benefit of its supposed validity he is 
bound to pay the stipulated royalty, and cannot set up 
as a defense the actual invalidity of the patent; but 
when in addition to the invalidity of the patent, by 
reason of a prior outstanding patent for the same in- 
vention, it is shown that the owner of the prior patent 
is asserting his exclusive rights thereunder by supply- 
ing the market with the patented article, forbidding 
all interference on the part of others, etc., and the 
licensee under the invalid patent is deprived of the 
enjoyment of the monopoly for which he contracted 
and inp consideration of which he agreed to pay the 
royalty, he may defend on the ground of the actual 
failure of the consideration. Marston v. Swett, 82 N. 
Y. 527. Angier v. The Eaton, Cole & Burnham Co. 
Opinion by Sterrett, J. 

(Decided Jan. 9, 1882.] 


SET-OFF — JUDGMENT NOT ALLOWED AGAINST FIDU- 
CIARY DEBT.— Plaintiff, by a letter of attorney, au- 
thorized defendant to collect the rents of property 
specified and directed him to pay from the same to lien 
creditors named, and pay the residue, if any, to the 
plaintiff. Defendant collected rents but failed to pay 
the same according to directions. Ina suit for these 
rents, held, that he could not set-off a judgment against 
plaintiff held by him. See Russell v. Church, 15 P. F. 
Smith, 9; McCracken v. Elder, 10 Casey, 239; Hennis 


on shen 
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v. Page, 3 Whar. 275; United States Bk. v. Macalester, 
9 Barr. 475; Carman v. Garrison, 1 Harris, 158; Ardes 
Co. Oil Co. v. N. A. Mining Co., 16 P. F. Smith, 375. 
In accepting thé letter of attorney the defendant as- 
sumed the obligation and assented to the terms therein 
imposed on him. It therebyjbecame his duty to collect 
the rents and pay over the same to the several persons, 
in the amount therein specified. His power to collect 
was coupled with the specific trust prescribed in the 
same instrument. Having received the money under 
authority of the plaintiff for a specific purpose, he can- 
not apply it to the payment of a previous indebtedness. 
It cannot thus be diverted from its legitimate purpose. 
Jarvis v. Rogers, 15 Mass. 397; Turnpike vy. Watson, 1 
Rawle, 330. The parties being competent to contract, 
and the terms thereof not contrary to any law, there is 
no just reason why they shall not be faithfully ob- 
served. An agent cannot avail himself of an advan- 
tage given by his agency to apply it to his own benefit, 
to the injury of his principal. Parkist v. Alexander, 1 
Johns. Ch. 397. Tagg vy. Bowman. Opinion by Mercur, 


J. 
[Decided Feb. 13, 1882.] 


—_—__>—__—— 


MICHIGAN SUPREME COURT ABSTRACT. 


JANUARY, 1882. 

BILL OF LADING — INDORSEMENT OF.— A blank in- 
dorsement of a bill of lading is no more than an assign- 
ment of the shipper’s obligation, and of the property 
called for by the bill. The indorsers are not by such 
indorsement to be regarded as promising to ship and 
deliver the property described in the bill. Maybee v. 
Tregent. Opinion by Campbell, J. 


CHATTEL MORTGAGE — DULY FILED, A LIEN PRIOR TO 
THAT FOR REPAIRS.— A chattel mortgage, duly filed, 
upon a machine, given to secure the purchase price, is 
a lien prior to that of a mechanic for repairs thereon, 
made at the request of the mortgagor, and the mort- 
gagee is entitled to the possession of such machine 
without paymentyof the lien of the mechanic.. The 
principle, says Marshal, C. J., is believed to be uni- 
versal, that a prior lien gives a prior claim which is 
entitled,to prior satisfaction out of the subject it binds, 
unless the lien be intrinsically defective or be displaced 
by some act of the party holding it, which shall post- 
pone him in acourt of law or equity to a subsequent 
claimant. Rankin v. Scott, 12 Wheat. 177. The lien 
for repairs did not apply to the mortgagee’s interest 
but was confined to that of the mortgagor’s. The 
mortgagee was entitled to have possession under his 
mortgage without paying the mechanic, and the latter 
was entitled, if he desired, to redeem against the mort- 
gage. There is some want of harmony in the cases, but 
the weight of authority on the state of facts in the rec- 
ord is believed to favor this conclusion. Fitch v. New- 
berry, 1 Doug. 1; Sargent v. Usher, 55 N. H. 287; 
Small v. Robinson, 69 Me. 425; Carrington v. Ward, 71 
N. Y. 360. Hammond vy. Danielson, 126 Mass. 294, is 
the strongest case noticed in favor of a contrary view. 
But it does not appear whether statutory provisions 
had or had not any influence. Denison v. Shuler. 
Opinion by Graves, C. J. 


CONTRACT — DURESS — REFUSAL OF ICE COMPANY TO 
FULFILL.— Defendants were large brewers and had a 
contract with an ice company to supply them with ice 
during the season of 1880 at $1.75 a ton, or $2.00 if the 
crop was short. The contract was made in November, 
1879. The following winter was so mild that the ice 
crop was a failure. In May the defendants were noti- 
fied by the ice company that no more ice would be fur- 
nished them under the contract. Defendants had then 





on hand a considerable amount of beer that would 
spoiled without ice, and under stress of the circum. 
stances they made a new arrangement with the ice 
company and agreed to pay $3.50 per ton for the ice, At 
this rate ice was received and paid for afterward, 4 
note given for ice at this rate in October being 

defendants disputed its validity, claiming that it wa 
obtained without consideration and under dureg, 
Held (1), that it was entirely competent for the parties 
to enter into the new arrangement if they saw fit, 
Moore v. Detroit Locomotive Works, 14 Mich. 299, 
That the note was not without consideration, being 
given forice received. (3) That the refusal of the igg 
company to perform its contract, and the exaction of g 
higher price was not legalduress. Hackley v. Headley, 
45 Mich. 99. Goebel v. Linn. Opinion by Cooley, J. 


SPECIFIC PERFORMANCE — NOT MATTER OF RIGHT, ~ 
The specific performance of contracts is not a matter 
of right, but rests in the sound discretion of the court, 
When a party to a contract appeals to a court for, 
specific performance, he addresses himself to the judi- 
cial discretion. The relief he asks is altogether excep- 
tional, for the general rule is that the party who com. 
plains that another has failed to fulfill his engagements, 
is supposed to have adequate redress at law in recovery 
of damages. The court may therefore refuse to grant 
specific performance in any case where, in its judg. 
ment, equity does not require it. McMurtrie v. Ben. 
nett, Har. Ch. 124; Smith v. Lawrence, 15 Mich. 499; 
Blanchard v. Detroit, etc., R. Co., 31 id. 43; Berry y, 
Whitney, 40 id. 65; Willard v. Taylor, 8 Wall. 57; 
Williams v. Williams, 50 Wis. 311; S. C., 6 N. W. Rep. 
814; Mather v. Simonton, 73 Ind. 595. If the contractis 
unequal; if the consideration is inadequate; if it con- 
tains unreasonable provisions, or if there are indica- 
tions of overreaching or unfairness, a court of equity 
will refuse to interfere for specific performance, and 
leave the party to his remedy at law. Chambers y. 
Livermore, 15 Mich. 381; Munch v. Shebel, 37 id. 166; 
Mississippi & R. R. Co. v. Cromwell, 91 U. 8. 64; 
Burton v. Le Roy, 5 Sawy. 510. If, for example, the 
contract is so drawn that the vendor has the option to 
retain the property or to convey it, performance in his 
behalf will be refused. Maynard v. Brown, 41 Mich. 
298. And in each case the court will consider ‘* whether, 
in view of all the facts, and those doctrines which are 
interwoven with the very texture of equity jurispru- 
dence, and in view of the specific peculiarities pre 
sented, and the settled principles and maxims of the 
court, it is right and proper to entertain the case and 
administer relief.’ Buck v. Smith, 29 Mich. 166. If 
the case is one in which either the provisions of the 
contract or the law would permit to a party the option 
to nullify a decree for specific performance, should one 
be granted, the court will not do a vain thing by grant- 
ing one. A familiar instance is that of a contract for 
the formation of a partnership, which, though it is 
within the power of the court to enforce it, and it may 
be done under special circumstances when by its terms 
the partnership is to continue for a definite period, yet 
in the absence of a provision to that effect performance 
will invariably be refused, though the terms be inall 
respects equally fair and legal. The reason is that the 
partnership which the court might establish by its de- 
cree, the parties, or either of them, might immediately 
dissolve; and Lord Eldon says, ‘‘no one ever heard” 
of the court executing an agreement under such cir- 
cumstances. Hercy v. Brick, 9 Ves. 357. See also, 
Scott v. Rayment, L. R., 7 Eq. Cas. 112; Meason v. 
Kaine, 63 Penn. St. 335; Coll. Part. 19, 385; Story 
Part., § 189; Pars. Part. 298; Fry Spec. Perf. 64, 504: 
Story Eq. Jur., § 666. All contracts where the party 
has reserved to himself, or where the law gives him the 
authority to render nugatory any decree that ought to 
be rendered in their enforcement, rest upon the same 
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nciple. This was recognized in Marble Co. v. Rip- 
ley, 10 Wall. 339, 359; and more distinctly asserted and 
decided in Express Co. v. Railroad Co., 99 U. Se 191. 
In this last case the very strong assertion is made that 
«a court of equity never interferes where the power of 
rvocation exists.’”” Where therefore a contract fora 
jease contained a provision that the lease, when given, 
might, at any time, be terminated by the lessees, either 
as to the whole of the land or a part thereof, on giving 
thirty days’ notice, held, that this option is a conclusive 
auswer to a bill by those who would be lessees, for the 
specific performance of the contract. Rust v. Conrad. 
Opinion by Cooley, J. 

——_@—_—_——_— 


WISCONSIN SUPREME COURT ABSTRACT. 
NOVEMBER 22, 1881.* 

ASSESSMENT — WHERE ACTION TO REMOVE A CLOUD 
ON TITLE LIES.— Where the facts which render an as- 
sessment upon land invalid are not matter of record, 
anaction to prevent a cloud upon the title, by setting 
aside the assessment, may be maintained either by the 
present owner of the land in possession, or by one 
who has conveyed it by warranty deed with full cove- 
nants. Ely v. Wilcox, 26 Wis. 91; Malins v. Brown, 
4N. Y. 403; Owen v. Paul, 16 Ala. 130. In the case 
Matter of Phillips, 60 N.Y. 16, under a statute pre- 
scribing a particular remedy, on petition by a “ party 
aggrieved ’’ to vacate an assessment for a local im- 
provement in case of fraud or legal irregularity, it was 
held, reversing 8. C., 2 Hun, 212, and 8. C.,4 T. & C. 
4$4, that “‘a former owner of premises assessed who is 
bound to indemnify his grantee against the assessment 
or to remove it as a cloud on title, is a party legally 
aggrieved, and is entitled to apply for relief as pre- 
scribed by the act.’’ Since the act referred to did not 
undertake to create the right but merely to prescribe 
the remedy, it would seem that if the party bound by 
his covenants ‘‘to indemnify his grantee against the 
assessment’? was “legally aggrieved”’ in that case, 
then the plaintiff here, who is bound by his covenants 
of warranty to defend against the re-assessment of the 
taxes levied thereon prior to his conveyance, is also ag- 
grieved in case such re-assessment turned out to be 
without foundation. See, also, Pier v. Fond du Lac, 
$8 Wis. 470; Eaton v. Trowbridge, 38 Mich. 454. Here 
the facts confessefl by the demurrer render the re- 
assessment of these lots void. This being so, the 
owners of the lots under the repeated decisions of this 
court would have the right, upon a similar complaint, 
to enjoin the collection of the tax. Hersey v. Barron 
Co., 37 Wis. 75; Marsh y. Clark Co., 42 id. 502; Schet- 
tler v. Fort Howard, 43 id. 48; Goff v. Outugamie, id. 
55; Salscheider v. Fort Howard, 45 id. 519. The facts 
which render the re-assessment invalid appear from 
the complaint to exist dehors the record, and hence 
create a cloud, upon well-recognized principles. High, 
Inj., §§ 374, 525; Marsh v. Brooklyn, 59 N. Y. 280; 
McPike v. Pen, 51 Mo. 63; Scofield v. Lansing, 17 
Mich. 487; Gage v. Rohrbach, 56 Ill. 262; Lee v. 
Ruggles, 62 Ill. 427. Such action may be maintained 
to prevent a cloud being cast upon a title as well as to 
remove a cloud already created. Same authorities, 
and Manu v. Utica, 44 How. Pr. 334; Dean v. Madison, 
§ Wis. 370; Gage v. Chapman, 56 Ill. 311; Pier v. 
Fond du Lac, 388 Wis. 470. Pier v. Fond Du Lac 
County. Opinion by Cassoday, J. 


FRAUDULENT CONVEYANCE— PRESUMPTION AS TO 
CONVEYANCE TO WIFE — INADEQUACY OF CONSIDERA- 
TION.—(1) In a contest for property between a wife and 
the creditors of her husband, where she claims by pur- 
chase from her husband (in this case through an inter- 
mediate grantee, who paid and received no considera- 








* Appearing in 53 Wisconsin Reports. 





tion), the burden is upon her to prove, by clear and 
satisfactory evidence, that the purchase was made in 
good faith for a valuable consideration, paid out of her 
separate estate, or by some third person for her. 
Taylor, J., said in Horton v. Dewey, filed at the same 
time with this opinion: ‘This court has repeatedly 
held in a contest between the creditors of a husband 
and a wife, if the wife claims ownership of the prop- 
erty by a purchase, the burden of the proof is upon 
her to prove, by clear and satisfactory evidence, such 
purchase, and that the purchase was for a valuable 
consideration paid by her out of her separate estate, 
or some other person for her.’’ Citing Stanton v. 
Kirsch, 6 Wis. 338; Harneffer v. Duress, 13 id. 603; 
Weymouth v. R. Co., 17 id. 550; Duress v. Harneffer, 
15 id. 195; Beard v. Dedolph, 29 id. 136; Stinson v. 
White, 20 id. 563; Elliott v. Bentley, 17 id. 591; Put- 
nam v. Bicknell, 18 id. 333; Hannan v. Oxley, 23 id. 
519; Fenelon v. Hogaboom, 31 id. 172; Hoxie v. Price, 
id. 82; Carpenter v. Tatro, 36 id. 297. And it is fur- 
ther said in that opinion: ‘‘In all such cases the bur- 
den of proof showing the bona fides of the purchase is 
upon her, and she must show by clear and satisfactory 
evidence that the purchase was made in good faith 
with her separate estate, or for a consideration moving 
from some person other than her husband. In all 
such cases the presumptions are in favor of the cred- 
itors and not in favor of the title of the wife.’’ (2) A 
deed made with intent to defraud creditors is void as 
against them, although a valuable consideration was 
paid, and inadequacy of consideration is a badge of 
fraud. Bigelow on Fraud, 137; Hamlin v. Wright, 26 
Wis. 53; First Nat. Bk. v. Bertschy,9 N. W. Rep. 
534. Fisher v. Shelver. Opinion by Orton, J. 
STATUTORY CONSTRUCTION—EFFECT OF REPEAL UPON 
EXISTING RIGHTS OF ACTION UNDER STATUTE.—Rights 
of action, whether sounding in tort or in contract, 
which are not granted by a statute, but while connected 
with the existence of the statute result from the ap- 
plication of common-law principles, are not Jost by the 
repeal of the statute. Thus, where during the exist- 
ence of a statute which made it unlawful for a raiiroad 
company to charge for the carriage of freight higher 
rates than those prescribed in the act, plaintiff was 
compelled by the defendant railway company to pay 
higher rates, and paid them under protest, the subse- 
queut repeal of the statute will not prevent his recover- 
ing damages for defendant’s unlawful act. This court 
has held that aright of action whether civil, penal or 
criminal, expressly given by a statute, is destroyed by 
its repeal, unless there be a saving clause in the repeal- 
ing statute which preserves the right to the plaintiff. 
The repeal destroys all such rights of action, whether 
commenced and pending at the time of the repeal or 
not. Pratt v. Brown, 3 Wis. 603; French v. Owen, 5 id. 
112; State v. Ingersoll, 17 id. 631; Kertschacke v. Lud- 
wig, 28 id. 480; Goodno v. Oshkosh, 31 id. 127; Chapin 
v. Crusen, id. 209; Dillon v. Linder, 36 id. 344; Rood 
v. Ry. Co., 43 id. 146; State v. Stone, id. 481; Smith 
v. Ry. Co., id. 681; Streeter v. Ry. Co., 44 id. 383; 
State v. Campbell, id. 529; State v. Van Stralen, 45 id. 
437; Smith v. Ry. Co., 49 id. 443. Those rights of 
action which are expressly giver by the statute and do 
not exist outside of the statute are necessarily de- 
stroyed by its repeal; but rights of property or causes 
of action which accrue to a party and which indirectly 
depend upon the statute are not necessarily destroyed 
by its repeal. The lawfulness of an act done depends 
upon the laws in force at the time it is done, and if 
unlawful when done, it does not become lawful by a 
subsequent change of the law which renders such act 
lawful thereafter. Bailey v. Mogg, 4 Denio, 60; Roby 
v. West, 4 .N. H. 285; Jacques v. Wethy, 1 H. Bl. 65; 
Fletcher v. Peck, 6 Cranch, 87; Conley v. Palmer, 2 
Comst. 182. This court has enforced this rule to its 
full extent in cases of contracts void at the time they 
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were made under the usury law, and the law prohibit- 
ing a party from recovering for liquor bills. Gorsuth 
v. Butterfield, 2 Wis. 237; Root v. Pinney, 11 id. 84; 
Wood v. Lake, 13 id. 84; Lee v. Peckham, 17 id. 383; 
Morton v. Rutherford, 18 id. 298; Meiswinkle v. Jung, 
30 id. 361; Austin v. Burgess, 36 id. 186. See, also, 
Gill v. Rier, 13 Wis. 549; Fay v. Lovejoy, 20 id. 407; 
Dale v. Northrup, 19 id. 249. Causes of action which 
are not dependent upon the provisions of the statute 
for their maintenance, but which, according to the 
principles of the common law, accrue to a party by 
reason of the violation of the provisions of a statute 
when in existence, are not affected by the repeal, and 
it is immaterial whether the action be in form an 
action for a tort or an action upon contract. Hubbard 
v. Brainard, 35 Conn. 563; White v. Hunt, 13 Wall. 
646; Hardcastle, Constr. Stat. Law, 217,218; Maxwell, 
Interp. Stat. 379; Sedg. Constr. Const. Law, 112; 
Steamship Co. v. Joliff, 2 Wall. 450. Graham vy. Chicago, 
Milwaukee & St. Paul Railway Co. Opinion by 
Taylor, J. 


——_>___——__ 


CRIMINAL LAW 





ASSAULT — WHAT CONSTITUTES — THREATS TO AT- 
TACK.— Defendant being about twenty steps distant, ad- 
vanced toward prosecutor with knife and stick, cursing 
and threatening to do him bodily harm, in conse- 
quence of which the prosecutor went into a store and 
remained until a warrant was obtained, the defendant 
walking in front of the store, saying he would whip 
the prosecutor if he came out. Held,an assault. The 
principle is, that no man by the show of violence has 
the right to put another in fear and thereby force him 
to leave a place where he has the right to be. In State 
v. Shipman, 81 N. C. 513, the defendant, after using 
threatening language with reference to the prosecutor 
and in his hearing, advanced upon him witha knife, 
continuing the use of violent and menacing expres- 
sions. The evidence left it doubtful as to whether or 
not the knife was open, and when the defendant got 
within five or six feet of the prosecutor, the latter said, 
“T shall have to go away,’’ and withdrew from the 
work upon which he wasengaged. It was held that the 
defendant was properly convicted of an assault. And 
in State v. Rawles, 65 N. C. 334, it has been decided 
that if a person be at a place where he has a right to 
be, and four other persons with a pitchfork, gun, etc., 
by following him, and using threatening and insulting 
language, put him in fear, and induced him to go home 
sooner than, or in a different way from the one he 
would otherwise have gone, the four are guilty of an 
assault, although they do not get nearer than seventy- 
five yards, and do not take the weapons from their 
shoulders. See also, State v. Hampton, 63 N. C. 13: 
State v. Church, id. 15. North Carolina Sup. 
Court, October Term,.1881. State of North Carolina 
v. Martin. Opinion by Ashe, J. (85 N. ©. 508.) 


INSANITY — HYPOCHONDRIA OR ODDITY DOES NOT 
CONSTITUTE.— At the trial for malicious shooting, the 
trial court, after instructing the jury fully and favora- 
bly to the accused upon insanity, charged this: ‘The 
law requires something more than occasional oddity or 
hypochondria to exempt the perpetrator of an offense 
from its punishment. If the defendant was in posses- 
sion of reason, thought, intent —a faculty to distin- 
guish the nature of actions, to discern the difference 
between moral good and evil—then the fact of the 
offense and the condition of mind above described, 
proved beyond a reasonable doubt, your verdict should 
be guilty.” Held, that there was no error. In Wright 
v. People, 4 Neb. 409, the court said: ‘‘ It is a familiar 
rule of the common law that to constitute a crime 
there must, in almost all cases, be, First, a vicious 





will; and secondly, an unlawful act consequent upon 
such vicious will. Broom & Hadley, Com. 339. And 
where an individual lacks the mental capacity to dis. 
tinguish right from wrong, in reference to the partica. 
lar act complained of, the law will not hold him respon. 
sible. Flanagan v. People, 52 N. Y. 467; 11 Am. Rep, 
731; State v. Lawrence, 57 Me. 574; Commonwealth y, 
Heath, 11 Gray, 303. This mental incapacity may 
result from various causes, such as nonage, lunacy, or 
idiocy, and whenever interposed as a defense, the in- 
quiry is necessarily reduced to the single question of 
the ability of the accused to distinguish between right 
and wrong at the time of committing the act com- 
plained of. Freeman v. People, 4 Denio, 28. But even 
where insanity is shown to exist, and whether it be 
general or partial, the rule seems to be substantially as 
charged by the court below, that if there remains a 
degree of reason sufficient to discern the difference be- 
tween good and evil at the time the offense was com- 
mitted, then the accused is responsible for his acts, 
Hopps v. People, 31 Ill. 385."" Nebraska Sup. Court, 
Nov. 11, 1881. Hawe v. State of Nebraska. Opinion 
by Maxwell, C. J. 


——__e_—__——— 


NEW YORK COURT OF APPEALS DECISIONS. 
ae following decisions were handed down, Friday, 
May 5, 1882. 

Judgments of General and Special Terms reversed, 
and judgment ordered for plaintiff, directing defendant 
specifically to complete his purchase upon conditions 
in opinion, without costs — Farrar v. McCue. Judg- 
ment affirmed, with costs — Kiersted v. West; Maples 
v. Mackey; Malcolm v. O'Reilly; Riggs v. Purssell; 
Timoney v. Callahan; Randolph v. Bergen.—— Order 
affirmed, with costs— The Farmers’ Loan and Trust 
Company; Receiver, etc., v. James; The Manhattan 
Savings Institution v. Norton; Crowley v. The Royal 
Exchange Shipping Company. Appeal dismissed, 
with costs — Mechanics and Traders’ National Bank v. 
Healey; Kelley vy. McMahon; Smith v. Tounele; The 
People ex rel. Adams vy. Westbrook. 

Business was transacted as follows: No. 185— Leo- 
pold Michael, respondent, v. Alexander Laird, appel- 
lant; argued by George Thompson, for appellant, J. 
J. Perry, for respondent.— No. 186— Mathew J. Stern, 
respondent, v. The Niagara Fire Lnusurance Company 
appellant; argued by Samuel Hand, for appellant, A. 
Schoonmaker, for respondent.—— No. 189 — Theophilus 
D. Powell, Receiver, etc., respondent, v. Alfred Waldron 
et al., appellants; submitted for appellants, argued by 
A. C. Shenstone, for respondent. 

Ordered, The court will take a recess on Friday, the 
5th day of May, 1882, until Monday, the 29th day of 
May, 1882, at 10 o'clock A. M., at the old capitol in the 
city of Albany, then to proceed with the call of the 
present calendar. 








FE. O. Perrtn, Clerk. 
——— 
NOTES. 

i American Law Review for May contains the fol- 

lowing leading articles: Rights and _ liabilities 
arising through the promotion and formation of acor- 
poration, II, by Henry O. Taylor; Constructive Total 
Loss, by Simon Greenleaf Croswell. The editor con- 
tributes an excellent paper on the Jesse James case. 
and in remarks on the Mason case he observes: ‘* The 
states of mind which are said to be common in Ohio 
about the Mason case, in Missouri about the Jesse James 
case, and in California about the Chinese, seem to us 
to be as interesting as the views of the various classes 
in Ireland and Russia, for students of human nature, 
or students of law.” 
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CURRENT TOPICS. 





R. J. BLEECKER MILLER writes us that he 
is ‘‘not entirely satisfied with our synopsis of 
his argument ” against Mr. Field’s Code. (See ante, 
321.) Mr. Miller makes the same mistake in respect 
to our ‘‘ synopsis ” that he makes in respect to the 
Code—he assumes that it attempts to embrace 
every thing. This habit of thought seems invete- 
rate among the opponents of codification. But to 
particularize: Mr. Miller asks from what page of 
his pamphlet we take the quotation that the pro- 
posed Code ‘‘ pretends to give a complete statement 
of our private law?” We answer, from page eleven, 
where he says: ‘‘ The pretense that this Code gives a 
complete statement of our private law, is false.” Mr. 
Miller seems as little acquainted with his own pamph- 
let as with the Code. But Mr. Miller says: “ Mr. 
Field did say, in his letter published in the Evening 
Mail, of March 28, 1881, that ‘in five books * * * 
the people, professional and non-professional, would 
have had the general rules of law by which their 
government is guided, the rights of person and 
property explained and protected.’” So Mr. Miller 
seems to think that a statement of ‘‘the general 
rules of law” is equivalent to ‘‘a complete state- 
ment of our private law”! Mr. Miller asks if we 
think that sections 847, 853, 789, 791, ‘‘ contain the 
law of torts and implied contracts,” and if so, if 
we will print them in full. Certainly, we do, and 
here they are, and they very well express ‘‘ the law” 
on the subjects in question, although we concede 
that they do not disclose the distinctions, differ- 
ences, modifications, and ‘‘ elastic” strain, of which 
such general principles are capable and to which 
they are subject in the various circumstances of so- 
ciety: Section 847. ‘‘ Every person is bound, with- 
out contract, to abstain from injuring the person or 
property of another, or infringing upon any of his 
rights.” Section 853. ‘‘ Every one is responsible, 
not only for the result of his willful acts, but also 
for an injury occasioned to another by his want of 
ordinary care or skill in the management of his 
property or person; except so far as the latter has 
willfully or by want of ordinary care brought the 
injury upon himself.” Section 789. ‘‘ A contract is 
either express or implied.” Section 791. ‘* An im- 
plied contract is one the existence and terms of 
which are manifested by conduct.” Mr. Miller 
strangely complains of the Code for its ‘‘ extension 
of the power of the judiciary.” This is a singular 
argument in the mouth of a man who adheres to 
“judge-made law.” The very object of the Code 
is to obviate this abuse. It seems to us to do it very 
effectually. If it fails, Mr. Miller has no right, from 
his logical stand-point, to find fault with it. 


‘ 


The latest phase of ‘‘crankism” is the circula- 
tion of petitions for the pardon of Guiteau or the 
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commutation of his sentence. This we believe 
originates in Boston, and is put on the ground of 
the ‘‘ interests of psychological science.” These pe- 
titioners aver that Guiteau would have been received 
in any insane asylum in the country at any time in 
the last twenty years. That may be, but what has 
that to do with his capacity to tell right from wrong 
and to know that he is breaking the law, and with 
his well-proven power to refrain from murdering 
when he was so minded? It is of course not cus- 
tomary to try inmates of insane asylums for murder. 
Perhaps one reason is that they seldom kill any- 
body. But the asylums are full of patients capable 
of murder inlaw. This same argument is asserted 
and italicised by Dr. Beard in a paper on this case, 
in the Journal of Mental and Nervous Diseases, but 
this learned gentleman in the same paper admits 
our statement. It would seem of course that no 
attention would be paid to such petitions, but we 
can tell better about it after we learn what effect 
the tears of Betty have had on our widowed Presi- 
dent. If Mason should be pardoned, and Guiteau 
pardoned or his sentence commuted, Dr. Lamson 
having been hanged, the ‘‘ cranks” will have only 
one other field of action, and that is the Irish assas- 
sinations. 





Dr. Beard says: ‘‘The moral impairment of the 
insane is not in knowledge, but in power— in the 
capacity to abstain from doing what they know to 
be wrong.” ‘‘If we could suppose a society in 
which murder was not regarded as a crime or a 
wrong, but a sweet and pleasant thing to do, it is 
doubtful whether lunatics would commit murder.” 
‘‘Their knowledge of the wrong makes them do 
the wrong; ” and he tells a touching story of an in- 
sane lady, who tore up and burned up a beautiful 
prayer-book given her by her husband, because she 
thought so much of it, and adds, ‘‘ for tearing and 
burning, substitute stealing and killing, and this 
tender and loving and most conscientious girl must 
by the decision of Judge Cox be hanged by the 
neck until she is dead.” We do not suppose the 
doctor thinks that Guiteau killed the late President 
because he set so much store by him; we do not 
think the bear hugs his victim to death out of sheer 
affection; so this story is not strictly applicable. 
But to mect his intended point: Society must draw 
the line somewhere for its own safety, and it draws 
it at knowledge and not at will-power. How are 
we to tell whether a crazy man can or cannot re- 
frain? Tell him that if he thinks he cannot, and 
kills somebody, he shall not be punished, and half 
the insane patients would kill their keepers at once. 
How can the doctor tell but that his lovely patient 
would have refrained from destroying her prayer- 
book, if she had known that Judge Cox would 
hang her for so doing? Dr. Spitzka agrees with 
Dr. Beard about Guiteau’s irresponsibility and has. 
uttered a pamphlet accordingly; but Dr. Gray de- 
cidedly takes the other ground. Now while these 
learned men differ we must try to take care of our- 
selves, and not sacrifice our lives in devotion to the 
beautiful science of psychology. 
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In the case of Curran v. Sohr, the New Jersey 
Court of Errors and Appeals have recently held, by 
a vote of seven to five, that an officer de jure cannot 
recover from an officer de facto the fees and emolu- 
ments of office which he has received. The New 
Jersey Law Journal remarks: ‘‘The court distin- 
guished the English cases, on the ground that in 
England an office is property and in this country it 
is not, and the American cases, which had either 
misapprehended the English cases or were influenced 
by statutes, and they held that upon principle the 
officer de facto was entitled to retain the money 
which he had earned in the discharge of duties 
that he had assumed by reason of an election or 
appointment and which he thought was valid and 
believed to impose upon him the exercise of those 
duties. The chief justice, dissenting with four 
other judges, said that he was unable to distinguish 
the cases and considered them as binding authority. 
He said the distinction made, that an office is prop- 
erty in England and not in America, seems to be 
nominal rather than real. An office lacks many of 
the elements of property in England, but the ques- 
tion whether it is property or not is of little im- 
portance. The officer has certain definite rights in 
his office whether it is called property or not. The 
right to the office is a legal right, and the depriva- 
tion of it is in itself a legal wrong, without regard 
to the motives of the usurper. If it is a legal 
wrong in itself, the intention with which it 1s done 
is of no consequence. The good motive of the de 
Sacto officer can only be urged as a reason for reliev- 
ing him from loss at the expense of the rightful 
owner. The hardship of the case is not different 
from that which is suffered when a man innocently 
spends money on land which turns out to be an- 
other’s.” ‘‘For our own part, if we may express 
our opinion when the learned judges disagree, we 
think the chief justice had the best of the argu- 
ment and that the decision of the court was wrong. 
It is confirmed however by the decision in the New 
York Court of Appeals in Terhune v. City of New 
York,” ante, 315. We think our esteemed contem- 
porary misapprehends the latter decision. It was 
not an action against the incumbent who had re- 
ceived the salary, but against the city which had 
paid it. On this point, see Memphis v. Woodward, 
12 Heisk. 499; S. C., 27 Am. Rep. 750, and note, 
754; Commissioners of Saline Co. v. Anderson, 20 
Kans, 298; 8. C., 27 Am. Rep. 171; McVeany v. 
Mayor, 80 N. Y. 185; 8. C., 36 Am, Rep. 600. 





The Governor has vetoed the bill providing that 
on sales of furniture, sewing-machines, etc., on the 
‘installment plan,” there shall be a return of 
twenty-five per cent of the amount paid, upon 
the re-taking of the articles for default of pay- 
ment. He objects to it as interfering with legiti- 
mate trade and as making an unjust discrimination. 
On the latter point he observes: ‘‘ Furthermore the 
bill is violative of a principle which, if not expressly 
enunciated in the Constitution, is clearly in accord 
with the spirit of that instrument. It seeks to 





make a distinction between classes of dealers, dis. 
criminating against those who operate on the install- 
ment plan, in certain articles enumerated, while 
others, who deal in a different kind of goods, mer- 
chandise or implements, on the same plan, are placed 
under no restrictions whatever. If the object of 
the bill be a good one, manifestly its provisions 
should extend to all. To single out particular ones, 
excepting all the rest, is conspicuously invidious 
and objectionable. It is supposed that the remedy 
sought to be applied is for some defect or abuse in 
the system. If this be so, obviously then the law 
should be directed to that end only, without dedue- 
tion or immunity. The right to deal in any lawful 
article of merchandise is one of the plainest privi- 
leges of citzenship, and it may fairly be questioned 
how far the Legislature is authorized to interfere 
with legitimate traffic. The theory of our form of 
government is to afford the largest liberty in the ex- 
ercise of all natural rights, and unreasonable inter- 
ference with the ordinary current of trade is an in- 
vasion of the rights of the people and unwarranted 
by the Constitution.” We think the Governor is 
right. The measure struck us on its introduction 
as being unconstitutional. There are abuses con- 
nected with the operation of the “ installment 
plan,” but‘its benefits largely outweigh them. 


The attorney-general is clearly right in his opinion 
that the bill proposed to ‘‘ promote virtue ” by let- 
ting women vote is unconstitutional. The like 
opinion has been pronounced over and over again, 
but never can the long-haired men and the short- 
haired women be made to listen to reason. The 
Constitution impliedly restricts the right of suf- 
frage to men, and it is conceded on all hands that 
it was never supposed to embrace women. We 
have nothing to say of the policy of giving women 
the right of suffrage, but we may be permitted to 
say that in society mankind have a ‘‘ natural right” 
to say who shall direct their affairs, make their 
laws, and be their so-called rulers, and where this 
selection depends on the popular voice the citizen 
has a ‘‘natural right” to vote. At the same time, 
if the women were to express their choice in the 
matter, three-fourths would decline the privilege of 
voting. 


NOTES OF CASES. 





N Allen’s Appeal, Pennsylvania Supreme Court, 
January, 1882, Pitts. Leg. Jour., May 10, 1882, 

it was held that pregnancy at the time of marriage, 
by another than the husband, is sufficient ground 
for a divorce, provided the pregnancy was unknown 
to the husband, and there was no ground of sus- 
picion by him. The court, after comment on the 
case of mere previous unchastity, continued: ‘‘ Act- 
ual pregnancy at the time of the marriage presents 
an entirely different question. It introduces a dif- 
ferent element. The marriage status of the parties 


is changed. The man is then necessarily put to the 
alternative of either publishing his wife’s shame or 
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submitting to have the child of a stranger, an alien 
to his blood, introduced, recognized and educated 


as his own legitimate offspring. If a man indeed 
marries &@ woman, knowing her to be pregnant, 
even though he may not believe that he is the 
father, he cannot set up the fraud, if afterward dis- 
covered, for no man would do such a thing unless 
conscious of having had himself previous connec- 
tion with her, and though she may have falsely as- 
sured him that the child was his, if he chooses to 
rely on that assurance, he must bear it as a misfor- 
tune. In one very strong case, where the parties 
being white, the child born after the marriage 
proved to be a mulatto, yet the woman simply con- 
cealed from the man the fact of having received a 
negro’s embraces about the time she did his, the 
marriage was adjudged valid. Scroggins ‘Vv. Serog- 
gins, 8 Dev. 585. In support of these general views 
it will be sufficient to refer besides to Reynolds v. 
Reynolds, 3 Allen, 605; Leavitt v. Leavitt, 13 Mich. 
452; Hedden v. Hedden, 6 C. E. Green, 61; Farr v. 
Farr, 2 MceArth. 35; Foss v. Foss, 12 Allen, 26; Cre- 
hore v. Crehore, 97 Mass. 330; Baker v. Baker, 13 
Cal. 87, and our own case of Hoffman v. Hoffman, 
6 Casey, 417. ‘There is no absolute rule,’ says Mr. 
Bishop, Marr. & Div., § 180, ‘that pregnancy will 
entitle him (the husband), on discovering the fact, 
tohave the marriage declared void. In some cir- 
cumstances it will, in others it will not; depending 
on the extent and nature of the fraud in the partic- 
ular instance, as appearing in the facts special to 
the individual case.’ ” 


In United States v. McCready, 11 Fed. Rep. 225, 
where a letter carrier left a letter in the hall of the 
residence of the person to whom it was addressed, 
and the defendant opened it with intent to pry into 
the business and secrets of the owner of the letter, 
held, to be a violation of section 8892 of the Re- 
vised Statutes, and that the protection of a letter 
so situated is within the constitutional power of Con- 
gress. The statute is as follows: ‘‘Any person 
who shall take any letter, postal card, or packet, 
although it does not contain any article of value or 
evidence thereof, out of a post-office or branch post- 
office, or from a letter or mail carrier, or which has 
been in any post-office or branch post-office, or in 
the custody of any letter or mail carrier, before it 
has been delivered to the person to whom it was 
directed, with a design to obstruct the correspond- 
ence or to pry into the business or secrets of an- 
other, or shall secrete, embezzle, or destroy the 
same, shall, for every such offense, be punishable by 
afine of not more than $500, or by imprisonment at 
hard labor for not more than one year, or both.” 
The court, Hammond, D. J., said: ‘‘ But it is in- 
sisted for the defendant that these facts do not con- 
stitute a violation of the statute, because, as the 
letter was taken by the defendant after its delivery 
by the letter carrier at a place designated by Lettie 
Amis for the delivery of her mail, it had in law 
been ‘delivered,’ within the intent and meaning of 
the act; and that if a proper construction of its 





language embraces an offense committed after the 
letter has passed from the actual control of the post- 
office officials and agents, and before manual deliv- 
ery to the person to whom it was directed, the en- 
actment is to that extent beyond the legislative 
power of Congress. * * * The system of mail 
delivery in cities by letter carriers is of compara- 
tively modern date, and is constantly increasing 
with the growth and development of the country. 
It necessarily affords greater and more abundant 
opportunity for the commission of offenses like 
those charged in this case than the older method of 
delivery at the post-office. Letters are left in pri- 
vate boxes, on tables, counters, and under doors, 
and if the system is to be efficient they must be pro- 
tected in that situation. Indeed, the postmasters 
general have for years, by their printed regulations, 
urged the public to ‘ provide, in cities where letter- 
carriers are employed, letter-boxes at places of busi- 
ness or private residences, thereby saving much de- 
lay in the delivery of mail matter.’ For the above 
reason, it seems to me that section 3892 should re-’ 
ceive a liberal construction by the courts. The evil 
to be remedied and guarded against is so easy of 
accomplishment, it could not under an opposite or 
different construction be prevented by the existing 
statute. It is ample in its letter and spirit, and was 
no doubt intended to protect the seals of all corre- 
spondence through the mails until actual manual 
delivery to the party addressed, or his authorized 
agent. The courts should, in my judgment, effectu- 
ate that intention by so construing it, and not de- 
volve the duty of affording the required protection 
on the States upon any theory that there is a want 
of constitutional power in Congress to do it. It 
seems an unnecessary separation of the subject- 
matter to so divide the duty of protection.” 


In People v. Justices, etc., Supreme Court of New 
York, General Term, First Department, March, 1882, 
a saloon keeper, who had furnished twenty-five 
cents worth of liquor to a customer, received from 
him a twenty-dollar gold piece with directions to 
go out and change it and bring back to the cus- 
tomer the change due to him. The saloon keeper 
went out for that purpose, gambled with the twenty- 
dollar gold piece and lost it. Held, that he could 
not be convicted of larceny. The court, by Davis, 
P. J., said: ‘‘If the question presented by this 
case’were a new one, we should have no hesitation 
in holding that the conviction was justified by the 
evidence, for it is clear that there was no intention 
on the part of the complainant in handing the 
twenty-dollar gold piece to be changed to part with 
his property in it, but that he simply parted with 
possession for the specific purpose of having it 
changed so as to enable him to pay to the appellant 
twenty-five cents out of the change; and that the 
appellant having it for a specific purpose and with- 
out property, his possession was in law the posses- 
sion of the owner of the coin, and his subsequent 
act in gambling it away was such a conversion as 
ought, and in our opinion does, constitute the crime 
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of larceny. But the case is precisely parallel in all 
its features to that of Reg. v. Thomas, 9 C. & P. 
741. In that case the prisoner took a sovereign to 
go out and get it changed but never returned either 
with it or the change. Coleridge, J., held that the 
prosecutor having permitted the sovereign to be 
taken away for change could never have expected 
to receive back that specific coin; he had therefore 
divested himself at the time of the entire possession 
of the sovereign, consequently there was not a suf- 
ficient trespass to constitute larceny.” After re- 
marking that the judge evidently overlooked Ann 
Atkinson’s case, Cas. Cro. Law, 247, the court con- 
tinued: ‘‘But we are not at liberty to follow our 
own opinion of this case because the Court of Ap- 
peals have distinctly recognized the case of Reg. v. 
Thomas as sound law. In Hildebrand v. People, 56 
N. Y. 394; S.C. 16 Am. Rep. 435, the facts were 
these: ‘‘The prosecutor handed to the prisoner a 
fifty-dollar bill to take out ten cents in payment for 
a glass of soda. The prisoner put down a few cop- 
pers upon the counter,and when asked for the 
change he took the prosecutor by the neck and 
shoved him out of doors and kept the money. The 
question was whether larceny could be predicated 
upon those facts. The Court of Appeals affirming 
the decision of this court held that the prisoner was 
rightfully convicted. The prisoner relied upon the 
case of Reg. v. Thomas, and after reciting the facts 
in that case the court proceeded to distinguish it 
from the one then at bar by stating that in the 
Thomas case ‘all control, power and possession was 
parted with, and the prisoner was intrusted with the 
money and was not expected to return it. Here, as 
we have seen, the prosecutor retained the control, 
and legally the possession and property. The line 
of distinction is a narrow one, but it is substantial 
and sufficiently well defined.’ * * * The dis. 
tinction in the cases is so extremely ‘narrow ’ that 
we should have felt entirely justified in disregarding 
it, but for the fact that the Court of Appeals, in 
Hildebrand v. People, gave its sanction to the case of 
Reg. v. Thomas, and declared it to be sound law, 
thereby holding in effect that a conviction of lar- 
ceny could not be sustained in a case like this.” 
The New York case is supported by Reg. v. McKale, 
11 Cox’s C. C. 32. See also, State v. Anderson, 25 
Minn. 66; S. C., 33 Am. Rep. 455, where A. offer- 
ing a five-dollar bill to pay forty cents ferriage, re- 
ceived and kept the $4.60 in change, but refused to 
deliver the five-dollar bill; held, larceny. 





RESCISSION OF CONTRACT — WHEN 
WARRANTED BY ACT OF GOD 
OR ACCIDENT. 


N Dewey v. Alpena School District, 48 Mich. 480; 
8. C., 38 Am. Rep. 206, it was held that a pub- 

lic school teacher may recover wages for his stipu- 
lated term, although the school was suspended on 
account of small pox. The court, Graves, J., said: 


‘*Tt must appear that observance of the contract by 





the district was caused to be impossible by act of 
God. It is not enough that great difficulties were 
encountered, or that there existed urgent and satis- 
factory reasons for stopping the schools. But this 
is all the evidence tended to show. The contract 
between the parties was positive and for lawful ob- 
jects. On one side school buildings and pupils were 
to be provided, and on the other personal service as 
teacher. The plaintiff continued ready to perform, 
but the district refused to open its houses and allow 
the attendance of pupils, and it thereby prevented 
performance by the plaintiff. Admitting that the 
circumstances justified the officers, and yet there is 
no rule of justice which will entitle the district to 
visit its own misfortune upon the plaintiff. He was 
not at fault. He had no agency in bringing about 
the state of things which rendered it eminently pru- 
dent to dismiss the schools. It was the misfortune 
of the district, and the district and not the plaintiff 
ought to bear it. 

‘*The occasion which was presented to the dis- 
trict was not within the principle contended for. It 
was none of absolute necessity but of strong expe- 
diency. To let in the defense that the suspension 
precluded recovery the agreement must have pro- 
vided for it. But the district did not stipulate for 
the right to discontinue the plaintiff's pay on the 
judgment of its officers, however discreet and fair, 
that a stoppage of the schools is found a needful 
measure to prevent their invasion by disease, or to 
stay or oppose its spread or progress in the com- 
munity; and the contract cannot be regarded as 
tacitly subject to such a condition.” 

The editor of the American Reports has appended 
the following note: 

There is no doubt that where one agrees to work 
for another for a certain term, and is prevented by 
his own sickness or the sickness or death of the 
other, he is excused from completion and may re- 
cover pro rata. But a different question arises when 
the services are to be rendered by or in respect toa 
third person or in respect to a particular thing, and 
such person or thing perishes. 

Chitty Cont. (11th Am. ed. 832) says: ‘* The de- 
struction of work by an accidental fire or other mis- 
fortune, before it is finished or delivered, does not 
deprive the workman of his right to remuneration, 
to the extent of the work performed; unless by the 
express and uniform custom of any particular trade 
no payment is te be made until the work be com- 
pleted or delivered.” 

Thus in Menetone v. Athawes, 3 Burr. 1592, a ship 
was sent to a dock for repairs, but was burned when 
the repairs were nearly finished. The shipwright 
was held entitled to recover. The same principle 
was admitted in Gillett v. Mawman, 1 Taunt. 137, 
an action by a printer, who had undertaken to print 
a book for another who furnished the paper, and the 
whole was burned, without the printer’s fault, when 
the printing was nearly done; but his right to re- 
cover was denied upon the ground of a contrary 
usage in the trade. 

Chitty Cont. (11th Am. ed. 1076) also says: 
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«Where from the nature of the covenant it is appa- 
rent that the parties contracted on the basis of the 
continued existence of a given person or thing, a 
condition is implied that if the performance be- 
comes impossible from the perishing of the person 
or thing, that shall excuse such performance.” 

In Walker v. Tucker, 70 Ill. 527, this doctrine was 
applied to the exhaustion of a coal mine under a 
contract for working it; and in Dezter v. Norton, 47 
N. Y. 62; 8. C., 7 Am. Rep. 415, to the destruction 
of a specific lot of cotton, the subject of an agree- 
ment for sale and delivery. 

In Stewart v. Loring, 5 Allen, 306, the promisor, 
engaging to pay for tuition, was excused by his 
sickness preventing his attendance. 

In Harmony v. Bingham, 2 Kern. 99, it was held 
that a carrier agreeing to transport merchandise is 
not relieved by the fact that a canal, over which it 
was intended that transportation should be made, 
was rendered impassable by an unusual freshet. This 
was put on the ground that he could have trans- 
ported by some other route. 

In Knight v. Bean, 22 Me. 531, the court said, ar- 
guendo: ‘‘TIf one person should agree to tend and 
wait upon another personally for a year, and the 
person to be waited and tended upon should die be- 
fore the expiration of the time, the other party 
would be absolved from his undertaking.” This 
principle is illustrated in Spaulding v. Rosa, '71 N. 
Y. 40; 8. C., 27 Am. Rep. 7. 

So in Taylor v. Caldwell, 3 B. & 8. 826, where 
there was a contract for the use of a certain music 
hall for concert purposes, the hall being destroyed 
by fire both parties were held released. And so in 
Robinson v. Davison, L. R., 6 Exch. 269, where the 
defendant contracted that his wife should play the 
piano for the plaintiff at a certain concert, and she 
was prevented by illness; held, that the husband 
was not liable. ‘‘The parties must have known 
their contract could not be fulfilled unless the de- 
fendant’s wife was in a state of health to attend and 
play at the concert on the day named.” 

In School District v. Dauchy, 25 Conn. 530, it was 
held that where one had agreed to erect and com- 
plete a school-house by a certain day, and had nearly 
completed the same, when four days before the time 
it was destroyed by lightning, he was not excused. 
The court said: ‘We believe the law is well set- 
tled, that if a person promises absolutely, without 
exception or qualification, that a certain thing shall 
be done by a given time, or that a certain event 
shall take place, and the thing to be done or 
the event is neither impossible nor unlawful, he is 
bound by his promise, unless the performance before 
the time becomes unlawful. Any seeming departure 
from this principle of law (and there are some in- 
stances that at first view appear to be of that char- 
acter), will be found, we think, to grow out of the 
mode of construing the contract or affixing a condi- 
tion, raised by implication from the nature of the 
subject, or from the situation of the parties, rather 
than from a denial of the principle itself. Such, for 
instance, as a promise to marry, where it must be 





presumed that the parties agree to intermarry if 
they shall be alive; or a promise to deliver a certain 
horse at a future time, and before the day arrives 
the horse dies; in which case the parties are held to 
have contracted in view of that contingency. In 
these and like cases, the court will hold that the 
parties did not understand that the thing was to be 
done, unless the life of the persons, or of the horse, 
was continued.” ‘‘ The act of God will excuse the 
not doing of a thing where the law had created the 
duty, but never where it is created by the positive 
and absolute contract of the party. The reason of 
this distinction is obvious. The law never creates 
or imposes upon any one a duty to perform what 
God forbids, or what He renders impossible of per- 
formance, but allows people to enter into contracts 
as they please, provided they do not violate the 
law.” Precisely such a case with like ruling is 
Tompkins v. Dudley, 25 N. Y. 272. 

The liability of a lessee covenanting to keep the 
premises in repair, to rebuild in case of accidental 
destruction by fire, is a familiar illustration of the 
application of this principle. 

In Adams v. Nichols, 19 Pick. 275; 31 Am. Dec. 
137, the same doctrine was held in a case of the de- 
struction by accidental fire of a house which one 
had contracted to build for another. The court 
said: ‘‘If the defendant suffers from this unfor- 
tunate casualty, it is imputable to his own indiscre- 
tion in making an improvident contract.” The like 
was held in Boyle v. Agawan Canal Co., 22 Pick. 
381, where floods carried away a partly constructed 
canal embankment. So, in Booth v. Spuyten Duyvil 
Rolling Mill Co., 50 N. Y. 487, where one agreed * 
to manufacture goods for another, the destruction 
of his mill by accidental fire was held no excuse for 
his failure. The court said: ‘‘ There was no physi- 
cal or natural impossibility, inherent in the nature 
of the thing to be performed, upon which a condi- 
tion that the mill should continue could be predi- 
cated. The article was to be manufactured and de- 
livered, and whether by that particular machinery 
or in that mill would not be deemed material.” 

In Lord v. Wheeler, 1 Gray, 282, however it was 
held, distinguishing these last cases, that where one 
contracts to repair another’s buildings, and has 
nearly completed such repairs when the buildings 
are destroyed by fire without his fault, he is excused 
from completion and entitled to compensation pro 
rata. The court said: ‘‘It is otherwise where one 
person agrees to expend labor upon a specific sub- 
ject, the property of another, as to shoe his horse or 
slate his dwelling-house. If the horse dies, or the 
house is destroyed by fire before the work is done, 
the performance of the contract becomes impossi- 
ble, and with the principle perishes the incident.” 

So, in Oakley v. Morton, 1 Kern. 25, where one 
agreed to keep twenty cows for the dairy business, 
and to deliver the butter made therefrom to the 
other, he was held not excused from performance 
by the drying of a part of the cows. 

In School Trustees v. Bennett, 3 Dutch. 513, con- 
tractors agreed to build and complete a school- 
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house, and find all materials therefor, on a desig- 
nated lot owned by plaintiff. When the building 
was nearly completed, it was blown down by a sud- 
den and violent gale of wind. The contractors 
again began to erect the building, when it fell, 
solely on account of the soil on which it stood hav- 
ing become soft and miry and unable to sustain the 
weight of the building; although when the founda- 
tions were laid the soil was so hard as to be pene- 
trated with difficulty by a pickaxe, and its defects 
were latent. The plaintiff had a verdict for the 
amount of the installments paid under the contract 
as the work progressed. The verdict was sustained 
by the Supreme Court, which held that the loss, al- 
though arising solely from a latent defect in the soil 
and not from a faulty construction of the building, 
must fall on the contractors. The court said: 
‘*That where a party by his own contract creates a 
duty or charge upon himself, he is bound to make 
it good if he may, notwithstanding any accident by 
inevitable necessity, because he might have pro- 
vided against it by his contract. * * * If be- 
fore the building is completed or accepted, it is 
destroyed by fire or other casualty, the loss falls on 
the builder; he must rebuild. The thing may be 
done, and he has contracted to doit. * * * No 
matter how harsh and apparently unjust in its ope- 
ration the rule may occasionally be, it cannot be de- 
nied that it has its foundations in good sense and 
inflexible honesty. He that agrees to do an act, 
should do it, unless absolutely impossible. He 
should provide against contingencies in his con- 
tract. Where one of two innocent persons must 
“sustain a loss, the law casts it upon him who has 
agreed to sustain it, or rather, the law leaves it 
where the agreement of the parties has put it. 
* * * Neither the destruction of the incomplete 
building by the tornado, nor its falling by a latent 
softness of the soil, which rendered the foundation 
insecure, necessarily prevented the performance to 
build, erect and complete this building for the spe- 
cified price. It can still be done, for aught that 
was opened to the jury as a defense, and overruled 
by the court.” 

In Dermott v. Jones, 2 Wall. 1, the foundation of 
the building sank, owing to a latent defect in the 
soil, and the owner was compelled to take down 
and rebuild a portion of the work. The contractor 
having sued for his pay, it was held that the owner 
might recoup the damages sustained by his devia- 
tion from the centract. The court refer with ap- 
proval to the cases cited, and say: ‘‘The principle 
which controlled them rests upon a solid foundation 
of reason and justice. It regards the sanctity of 
contracts. It requires a party to do what he has 
agreed to do. If unexpected impediments lie in 
the way, and a loss ensue, it leaves the loss where 
the contract places it. If the parties have made no 
provision for a dispensation, the rule of law gives 
none. It does not allow a contract fairly made to 
be annulled, and it does not permit to be interpo- 
lated what the parties themselves have not stipu- 
lated.” The last two cases were followed in Steer 


v. Leonard, 20 Minn. 494, where the circumstances 
were similar. 

So, in Clark v. Franklin, 7 Leigh, 1, a carpenter 
agreed to build a house for another by the piece 
and not for an entire gross sum, the other furnish- 
ing the materials; the house was blown down be- 
fore completion; held, that he was entitled to com- 
pensation pro rata. The court said: ‘‘ No man can 
be bound to insure the property of another, but by 
contract express or implied, and on adequate con- 
sideration. Now in this case the property was em- 
phatically Clark’s. As soon as the house was raised 
it became a part of his freehold. Nay, more, the 
timbers and all the materials were his, for they had 
been furnished by him. And on to the work, that 
became his property at every step of its progress; 
for every shingle that was laid on, and every plank 
that was laid, became in its new condition — fash- 
ioned and improved as it was, and applied to its 
proper place in the building, by the skill and industry 
of the workman — the exclusive property of Clark. 
It was Clark’s house then that was blown down, 
and Clark must abide the loss, unless Franklin was 
by contract, express or implied, engaged to abide 
and insure against the risk. Were it otherwise, the 
destruction of the house by tempest, where but a 
single pane of glass alone was wanting to its com- 
pletion, would equally fall upon the workman,” 
‘* Was such an engagement implied? I think not. 
If the builder has undertaken to furnish the mate- 
rials, and to build the house out and out for a gross 
or lumping sum, there might be more reason for the 
suggestion that there was a contract of hazard; we 
might suspect that the gross sum agreed for covered 
perhaps the hazard, which the builder might be sup- 
posed to have taken upon himself from the form of 
the contract. But here is a contract by the meas- 
urement —by the piece; a contract for the mere 
compensation usually allowed for labor and skill be- 
stowed. There is no room to imply that a premium 
was given for the risk, and therefore there is no 
room to imply insurance or agreement to abide the 
risk.” Precisely like this was Wilson v. Knott, 3 
Humph. 473, where the like ruling was made. The 
court said: ‘‘It is not like a case where a con- 
tractor is to furnish materials, and do the work and 
control the whole operation, and when finished and 
delivered to be paid for it.” To the same effect, 
Niblo v. Binsee, 3 Abb. Ct. App. Dec. 375. 

But in Brumby v. Smith, 3 Ala. (N.S.) 123, where 
a workman agreed to perform and complete the car- 
penter work on a house for another, for a gross sum 
to be paid on completion, the employee furnishing 
the materials, and the house was destroyed by fire, 
without the workman’s fault, before completion, 
while in the employer’s possession, it was held that 
the workman could not recover pro rata. The court 
said: ‘The labor was not to be paid for until the 
work was completed, and if this is rendered impos- 
sible, without the act of the employer, there can be 
no recovery for the work actually done.” Quoting 


Story on Bailm., § 426, ‘the thing should perish to 
the employer, and the work to the mechanic.” 
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In Cook v. McCabe, 53 Wis., it was held, disap- 

roving Brumby v. Smith, supra, that where one 
having nothing to do with the painting, glazing, 
carpenter or joiner work, contracted to furnish ma- 
terials for the mason work of a building and per- 
form the labor thereon, except that the owner for 
whom the same was to be constructed, was to fur- 
nish, upon the ground, all the sand, stone, and a 
certain quantity of lime, and haul all the brick, and 
the building not being in the exclusive possession 
of such contractor, just before completion was de- 
stroyed by fire, without the fault of the contractor, 
the loss must fall upon the owner, especially where 
he had the same insured at the time for his benefit ; 
and such owner cannot require the completion of 
the balance of the building without restoring the 
the parts which were so destroyed. 

In Burrett v. Dutton, 4 Campb. 383, it was held 
that performance of an absolute undertaking by a 
freighter to load and discharge a ship in thirty days 
was not excused by impossibility occasioned by ice 
inthe Thames. ‘*‘ Whether it was or was not pos- 
sible for him to do so from the state of the weather 
is quite immaterial.” But in this case it was also 
held that the freighter was not liable for delay in 
the owners getting clearances, that being the own- 
er’s duty, and rendered impossible by the burning 
of the custom-house. So a contract to deliver at a 
port implies delivery at a wharf or the like, and 
such delivery is not excused by prevention by ice. 
Hodgdon v. N. H. & IL, R. Co., 46 Conn. 376; §. C., 
33 Am. Rep. 21; Aylward v. Smith, 2 Low. 192; nor 
by low water, Parker v. Winslow, 7 Ell. & B. 940. 

So, in Simbrick v. Salmond, 3 Burr. 1637, where 
anagreement to proceed with a vessel to a certain 
port was rendered impossible of performance by 
contrary winds and bad weather. 

In Barker v. Hodgson, 3 M. & 8. 367, it was held 
that the charterer of a ship, who covenants to send 
acargo alongside at a foreign port, is not excused 
from sending it alongside, though in consequence 
of the prevalence of an infectious disease at the 
port, all public intercourse was prohibited by law, 
and though he could not have had communication 
without danger of contracting and spreading the 
disorder. In this case counsel cited a case from 
Rolle holding that ‘‘if a man covenant to build a 
house before such a day, and afterward the plague 
is there before the day, and continues there till after 
the day, this shall excuse him from the breach of 
the covenant for not doing thereof before the day, 
for the law will not compel him to venture his life 
for it, but he may do it after.” 

In Beaston v. Schank, 3 East, 232, where a charter- 
party required the keeping of a certain number of 
men on board as the crew, and some deserted and 
others died, it was held no excuse. The party was 


bound to provide against the contingency of any of 
them dying, as by taking an extra number of hands 
on board. 

In Lakeman v. Pollard, 43 Me. 4638, the plaintiff 
contracted to work for the defendant for a specified 
time, but left before, on account of the prevalence 





of cholera in the vicinity. He was allowed to re- 
cover quantum meruit. The court said: ‘The 
plaintiff was under no obligation to imperil his life 
by remaining at work in the vicinity of a prevailing 
epidemic so dangerous in its character that a man 
of ordinary care and prudence, in the exercise of 
those qualities, would have been justified in leaving 
by reason of it.” (The principal case would have 
been analogous to this, if the teacher had refused 
to teach on account of the prevalence of the small 
pox, and this case would have justified a recovery 
quantum meruit.) 


DOWER RIGHTS AND PARTITION SALES. 


N the report of Jordan v. Van Epps, 8 N. Y. 427, 
which was an action to recover dower, it appears 
that the plaintiff while her right of dower was inchoate 
had been joined with other defendants in an action 
for the partition of the land in which she now claimed 
dower. The complaint in this partition action had 
contained an allegation of her claim to a dower right, 
equal in extent to her claim in the action before the 
court, without (so far as is stated) controverting such 
claim, stating also that she was entitled to another in- 
choate dower right in an undivided one-tenth of the 
property. Being served with a summons and notice 
of object of action she failed to appear. Judgment 
of sale was thereupon entered adjudging the latter 
dower right to exist, but apparently passing over in 
silence the former claim. Subsequently a supplemental 
complaint was filed, the contents of which are not 
stated. Of this pleading the plaintiff in the present 
case seems to have had no notice. Judgment on a 
referee’s report was then entered, by which judgment 
all right of hers in the premises seems to have been 
ignored. 

In the Opinion of the Court of Appeals deciding this 
judgment to be a bar to the action for dower, there are 
intimations not entirely in accord, perhaps, with what 
has been the general understanding of the profession. 

Judge Miller in this opinion cites the Revised Stat- 
utes as providing in express terms that inchoate dower 
rights shall be cut off by a sale in a partition suit. 

“Ttis * * declared,’ he observes, p. 433, ‘ thatin 
case of asale of the premises including a dower right, 
the interest shall pass to the purchaser, and that from 
the proceeds of the sale a sum in gross shall be paid to 
the person entitled to dower.”” 2R. 8. 325, §§ 51, 52. 

The learned judge here substitutes the word “ right ” 
for the word “‘ estate,’’ which latter is the word to be 
found in the sections cited. That the Revised Statutes 
contain no express provisions for the adjustment of 
inchoate dower rights on partition sales seems to be 
clear from the case of Jackson v. Edwards, 7 Paige, 
386; 22 Wend. 498. Vice-Chancellor McConn held in 
this case that the Revised Statutes having failed to 
make provisions for ascertaining the value of such a 
right and securing it for the wife’s benefit, it would 
not be affected by a sale in partition. From this view 
of the effect of the Legislature’s neglect the chancellor 
differed, but affirmed the vice-chancellor’s decree on 
another ground, and on this other ground the affirm- 
ance was sustained in the Court of Errors. 

It was conceded that inchoate dowerrights were not 
provided for by the fifty-first and fifty-second sections. 
See 7 Paige, 408, 409. ‘‘ How can these provisions ”’ 
(88 50 to 55), says the vice-chancellor, ‘‘be applied to 
the case of a mere contingent or inchoate right? The 
practical effect as it seems to me would be rather ludi- 
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crous, since it would be converting a wife into a widow 
during the husband’s life.” 7 Paige, 391. The Chan- 
cellor does not seem to consider the matter worthy of 
even this amount of discussion. See also, the opinion 
of Bronson, J., which assumed the non-applicability 
to the matter of sections 50 to 55. 22 Wend. 513. 

Senator Verplanck, in his opinion in the final court, 
while conceding that apart from any statute it was the 
duty of the court decreeing a sale to see to the proper 
securing of the shares of the proceeds to which those 
entitled to contingent interests might be entitled, yet 
remarks: ‘“ But the validity of the sale does not neces- 
sarily depend upon the just application and apportion- 
ment of the fund raised by it. The latter, though an 
important part of the duty of the court, may be care- 
lessly or erroneously performed, or its performance may 
be waived by the negligence or the acquiescence of the 
parties; but in neither case ought the sale or the con- 
veyance under it to be disturbed.’’ 22 Wend. 518. 

And the senator gives a quotation from Lord Redes- 
dale which is very applicable to cases where the court 
is not acting under a statutory authority. 

Fieri non debuit sed factum valet, is an old saying 
which the senator may have thought applicable. 

The Court of Errors thus left the matter of the in- 
choate dower interest in doubt, the opinions delivered 
conceding that the statutory provisions as to the secur- 
ing of dower estates were not applicable, but Mr. Ver- 
planck intimating that such an interest, although not 
provided for in a decree of sale, would pass to a pur- 
chaser at the sale. 

This decision was rendered in December, 1839. In 
April, 1840, an act was passed which provides for the 
cutting off of the inchoate right of dower “in any of 
the lands divided or sold.” lL. of 1840, chap. 177. 
By the first section of this act it is made the duty of 
the court to ascertain and settle the value of the in- 
choate right and to direct such value “ to be invested, 
secured or paid over.’’ The married woman entitled 
may, by a release duly acknowledged, release her right 
to her husband, and apparently to him only. § 2. 
And the third section of the act provides that ‘‘ such 
release and also the payment, investment or otherwise 
securing any share of the proceeds of a sale, according 
to the first section of this act, shall be a bar both in 
law and equity against any suchright * * orclaim.”’ 

The act declaring in express terms when and how 
the right shall be barred, why is not the married 
woman entitled to the protection of clauses in the 
judgment pursuant to the statute, in like manner as 
she is entitled to require that a deed used in evidence 
against her shall be duly acknowledged or proved? If 
the theory of Senator Verplanck be contrary to the 
view that she is so entitled, his theory does not very 
well accord with the present law as laid down in 
Monarque v. Monarque, 80 N. Y. 326. 

It is admitted in the principal case that had the 
plaintiff therein appeared in the partition action, she 
might possibly have succeeded in preventing any judg- 
ment being entered whereby her dower right would 
have been impaired, but it is intimated that having 
failed to appear, her rights were cutoff. ‘* How,” it is 
said, ‘‘ could the court be advised of her claim or pass 
upon it before it was properly presented?” p. 435. 
The answer to this suggestion seems to be that in the 
only complaint which she was summoned to answer 
her claims were set forth correctly, that the failure of 
the judgment to provide for her interests as admitted 
by the complaint was on the face of the record an 
omission by which she could not in her absence be 
justly affected, and that the same remark applies to the 
yet more important variance in the second judgment. 
Practically as to her, each judgment was rendered 
without the exhibition of a complaint. 

Had she, when served with the summons, consulted 








counsel as to whether the trouble and probable expense 
of appearing were necessary, it is to be apprehended 
that many counsel would have advised her that since 
the complaint set forth her rights correctly such trouble 
and expense were needless. On looking into some 
authorities counsel would perhaps have felt strength. 
ened in belief of the correctness of this advice. Thus 
in the case of Lewis v. Smith, 9 N. Y. 502, which was 
an action to recover dower, it appeared that the plaint- 
iff had been party to a foreclosure action. Her claim, 
it is true, was superior to the mortgage, and in the 
foreclosure was improperly alleged to be inferior, not 
as in the present case correctly set forth. ‘* She,” says 
Judge Denio, * * “lost nothing in suffering it” 
(the bill in foreclosure) ‘‘ to be taken as confessed and it 
presents no impediment to the recovery of her dower.’ 
See p. 516. 

Yet in the principal case this decision is distinguished 
on the ground in part that the objection to the party's 
rights being adjudicated upon was taken. See also 
Burhans v. Burhans, 2 Barb. Ch. 410. 

In Malioney v. Horan, 49 N. Y. 111, which was an 
action to recover dower, it is said that the judgment 
in a former action to set aside a deed in which the 
plaintiff had appeared and answered, constituted no 
estoppel in the case before the court ‘upon the pre- 
sumption that there were uo averments there ”’ (in the 
complaint in this former action) ‘* raising the question 
of the right of dower in the present plaintiff.” See p, 
117. How was the question raised by the complaint 
referred to in the principal case? 

“Tn an action for the partition of lands” it is said 
(85 N. Y. 436): ‘*The judgment is binding upon all the 
parties, and it is for the court to determine whether it 
is a proper case for a partition or sale; and if it errs 
the error can only be reviewed upon appeal.”’ Blakeley 
v. Calder, 15 N. Y. 617; Howell v. Mills, 56 id. 226. 

The learned judge does not cite the interpretation 
given to these two very cases in Sullivan v. Sullivan, 66 
N. Y. 40, that ‘‘ in those cases the decision was merely 
that the court whose judgments were called in ques- 
tion collaterally in the first case and directly in the 
last, had general jurisdiction of proceedings in parti- 
tion and had acquired jurisdiction of the parties by 
service of process and by appearance.’’ Thus the cases 
are not authorities for the proposition that a sale 
against any non-appearing defendant would necessarily 
be valid. 

In adjudging a sale of the land except on consent 
the court acts by virtue of a statutory power and the 
requirements of the statute must be fulfilled. Thomp- 
son v. Hardman, 6 Johns. Ch. 436. Until the year 
1868 the English Court of Chancery had no power to 
adjudge a sale (Freeman on Co-tenancy and Partition, 
§§ 536, 537) except on formal consent of all interested 
and capable of consenting. In the instance of infant 
part owners the court resorted to what has almost the 
appearance of a trick, adjudging first, that the costs of 
such infants should be a charge on their shares, aud 
next, that it was to the advantage of the infants to 
raise the amount so charged by a sale of the infants’ 
interest together with those of the other co-owners. 
Hubbard v. Hubbard, 2 H. & M. 38; Davis v. Turvey, 
9 Jur. (N. S.) 954. 

Judge Miller remarks that “ the plaintiff's right of 
dower was set forth in the complaint, and she could 
have contested the statement of the same if she chosé 
todoso.” * * She interposed no defense that her right 
of dower was not a subject of adjudication.” p. 436. 

But why should her omission to take this forma 
objection imperil her substantial rights? She may 
have been willing to take her dower interests computed 
according to law, and on the face of the record she 
consented to nothing more. Cc. W.S. 

New York, April 10, 1882. 
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AT WHAT TIME DISQUALIFICATION TO 
HOLD OFFICE OPERATES. 


KANSAS SUPREME COURT, JULY 26, 1881. 


PRIVETT Vv. BICKFORD.* 

Aprovision of the Constitution of Kansas ordains that no per 
son who has ever voluntarily borne arms against the govern- 
ment of the United States, or in any manner voluntarily 
aided or abetted in the attempted overthrow of the govern- 
ment, shall be qualified to hold cffice in the State until such 
disability shall be removed by law. Held, that this operates 
upon the capacity of the person to take office; and if the 
disqualification is removed subsequently to the election 
and prior to the assumption of the office, the person, though 
ineligible under said provision at the time of the election, 
will not be disqualified when taking the office. 


RIGINAL proceedings in quo warranto. Action 
brought in this court by Fletcher P. Privett against 
Charles D. Bickford, to try the title to the office of 
sheriff of Harper county. The opinion contains a suffi- 
cient statement of the facts. 


Grove & Shepard, for plaintiff. 
Davis & Jetmore, for defendant. 


Horton, C. J. This is an original action in the nature 
of quo warranto, brought by plaintiff against defendant 
to try the title to the office of sheriff of the county of 
Harper, held and occupied by the defendant. An elec- 
tion was held on the 2d of November, 1880, for county 
officers. At such election plaintiff and one 8. 8. Singer 
were the opposing candidates; plaintiff received 607 
yotes for sheriff, and S. 8S. Singer 401 votes. The re- 
turns of such election were not canvassed, on account 
of the refusal of the board of canvassers, until May 16, 
1881. The canvass was then made under a peremptory 
writ of mandamus issued out of this court, and by such 
canvass plaintiff was declared duly elected as sheriff. 
Thereafter a certificate of election was issued to plaint- 
if, and on the 18th of May, 1881, he duly qualified. On 
the next day he demanded of the defendant the pos- 
session of the office, and the records of the same, which 
defendant refused. The defendant alleges in his answer 
that on Tuesday succeeding the first Monday of Novem- 
ber, 1878, he was elected sheriff of Harper county for 
the unexpired term ending on the second Monday of 
January, 1880, and duly qualified and took possession 
of the office; that he has held possession of the office 
since, and is now holding and discharging its duties; 
that there was an omission to fill the office on the first 
Monday of November, 1879, and therefore he says there 
was not any vacancy in the office to be filled by an 
election on the second Monday of November, 1880. He 
further alleges that the plaintiff, at the time of the 
election, was ineligible to be elected or hold the office 
of sheriff, because he had voluntarily borne arms 
against the government of the United States, and vol- 
untarily aided and abetted in the attempted overthrow 
of the government during the rebellion. 

Upon the question of vacancy, this court recently 
decided, in Privett v. Stevens, 25 Kans. 275, that on the 
second Monday of November, 1880, there was a vacancy 
in the office of sheriff in Harper county; that at such 
election it was lawful to elect a sheriff to fill such 
vacancy; and therefore nothing further need be said 
upon the first defense. 

The preponderance of the evidence produced upon 
the trial tends, we think, to support the claim of de- 
fendant, that the plaintiff voluntarily bore arms against 
the government during the late rebellion, but as the 
Legislature of the State, during the session of 1881, re- 
moved such disability (Laws of 1881, ch. 106, p. 209), 
the question is presented whether a person ineligible 
under the provisions of our Constitution at the elec- 
tion for the office of sheriff, is ineligible to hold the 





* To appear in 26 Kansas Reports. 








office, provided the disability be removed or cured 
prior to his receiving his certificate of election and his 
demand for the possession of the office. Upon this 
question the weight of authority seems to be, and in 
our opinion is the better doctrine, that where the disa- 
bility concerns the holding of the office, and is not 
merely a disqualification to be elected to an office, a 
person who is ineligible at the election will be entitled 
to enter upon and hold the office, if his disability be 
removed or cured before the issuance of the certificate, 
and before entering upon the discharge of the duties 
of the office for which he is elected. The provision of 
our Constitution is, that ‘‘no person who has ever vol- 
untarily borne arms against the government of the 
United States, or in any manner voluntarily aided or 
abetted in the attempted overthrow of said govern- 
ment, except all persons who have been honorably dis- 
charged from the military service of the United States 
since the first day of April, 1861, provided they have 
served one year or more therein, shall be qualified to 
vote or hold office in this State, until such disability 
sball be removed by alaw passed by a vote of two-thirds 
of all the members of both branches of the Legisla- 
ture.” (Amendment to the Constitution, adopted 
November 5, 1867.) This provision operates upon the 
capacity of the person to take office, rather than as a 
disqualification to be elected to an office. So the dis- 
qualification is to the holding of the office, and not to 
the election. There is a marked distinction between a 
person who is ineligible or incapable of being elected, 
and one who may hold the office. If aperson may hold 
the office, he may be elected while he is under disquali- 
fication; and if he becomes qualified after the election 
and before the holding, it is sufficient. In the one case 
the disqualification strikes at the beginning of the 
matter —that is, it prohibits the election of an ineligi- 
ble candidate; in the other case, the disqualification 
relates only to the holding of the office. The Constitu- 
tion expressly provides that the disability may be re- 
moved by a vote of two-thirds of all the members of 
both branches of the Legislature. When the electors 
of Harper county voted for the plaintiff they had the 
right to look at and to build their expectations upon 
this provision, because, although at the election the 
plaintiff was ineligible to hold office, yet they knew 
that the Legislature had the right to remove the dis- 
ability, and if removed he was entitled to the posses- 
sion of the office to which he was preferred by the 
majority of the electors. If our Constitution provided 
that the plaintiff was ineligible to be elected, instead of 
being ineligible to hold office, the contention of the 
defendant would be good; but as the ineligibility is 
not as to the election, but only the holding of the office, 
such ineligibility is cured by the subsequent removal 
of the disqualification. In support of these views we 
refer to the following. 

Section two of article one of the Constitution of the 
United States ordains that: ‘‘ No person shall bea rep- 
resentative (in Congress) who shall not have attained 
to the age of twenty-five years, and been seven years a 
citizen of the United States, and who shall not, when 
elected, be an inhabitant of that State in which he 
shall be chosen.” 

Mr. Jobn Y. Brown, of Kentucky, who was elected 
to the House of Representatives of the Thirty-sixth Con- 
gress, when he had not reached the age of twenty-five 
years, and was for that reason ineligible, did not take 
his seat at the first session; but being of the requisite 
age at the second session he took his seat unchallenged, 
by force of the very votes cast for him when he was in 
fact ineligible. 

Section six of the same Constitution ordains that 
“© *# * *# No person holding any office under the 
United States shall be a member of either house (in 
Congress) during his continuance in office.” 

Mr. Robert C. Schenck was elected to the Thirty 
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eighth Congress in October, 1862, and on the following 
March was commissioned as a major-general of volun- 
teers, and entered upon the discharge of his duty, but 
resigned the office before the meeting of Congress in 
December, 1863. This raised the question whether he 
could be admitted to a seat, and the answer was in the 
affirmative. The committee of elections, in its report 
on the subject, said: 

“The inhibition attaches the moment the member 
enters upon the discharge of his duties as such, and 
nothing is gained by an earlier application of it.” 

Again, section three of the fourteenth amendment of 
the same Constitution prescribes: 

“No person shall be a senator or representative in 
Congress, or elector of president or vice-president, or 
hold any office, civil or military, under the United 
States, or under any State, who, having previously 
taken an oath as a member of Congress, or as an officer 
of the United States, or as a member of any State Leg- 
islature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States, 
shall have engaged in insurrection or rebellion against 
the same, or given aid or comfort to the enemies 
thereof. But Congress may, by a vote of two-thirds of 
each house, remove such disability.”’ 

Under this provision of the amendment, Judge 
McCrary, in his work on the Law of Elections, says: 

“Tt has been the constant practice of the Congress of 
the United States, since the rebellion, to admit persons 
to seats in that body who were ineligible at the date of 
their election, but whose disabilities had been subse- 
quently removed.” (2d ed., p. 232, § 258.) 

On the 8th of November, 1870, one Murray was elected 
clerk of the board of supervisors in the county of 
Waukesha, in Wisconsin, for the term of two years, to 
commence on the first Monday in January, 1871. At 
the time of such election Murray was an alien and had 
not declared his intention to become a citizen of the 
United States. On the 14th day of November his dis- 
ability was removed by appropriate proceedings in the 
Circuit Court for Milwaukee county, he then becoming 
a citizen of the United States. Thereafter he com- 
menced an action to obtain possession of the office. 
The Supreme Court of Wisconsin held that he was en- 
titled to the office to which he was elected, and decided 
that a person disqualified to take office at the time of 
the election would, in the absence of any statutory or 
constitutional provision to the contrary, be entitled to 
enter upon and discharge its duties, provided his dis- 
ability be removed before the commencement of the 
term for which he is elected. State v. Murray, 28 Wis. 
96; State v. Trumpf, 50 id. 103; 1 Cushing’s Law and 
Practice of Legislative Assemblies (2d ed.), §§ 78, 82. 

The conclusion reached by us also fits the intimation 
in Wood v. Bartling, 16 Kans. 109, that where a ma- 
jority of the electors vote for an ineligible candidate, 
the election is not a nullity. In England, it has been 
held that where electors have personal and direct 
knowledge of the ineligibility of the majority candi- 
date, the votes cast for such candidate are void, and 
the minority candidate is elected. In this country the 
great current of authorities sustains the doctrine that 
the ineligibility of the majority candidate does not 
elect the minority candidate, and this without refer- 
ence to the question as to whether the voters knew of 
the ineligibility of the candidate for whom they voted. 
It is considered that in such a case the votes for the 
ineligible candidate are not void. Therefore the votes 
cast for the plaintiff were properly counted; and al- 
though ineligible to hold office when the votes were 
cast for him, his disability having been legally removed, 
he became legally qualified to accept the place which 
the will of the majority desired him to fill. 

Judgment will be entered in favor of the plaintiff for 
the possession of the office of sheriff, and all the costs 








in the case are hereby adjudged against the defend. 
ant. ; 
All the justices concurring. 





PATENT RIGHT MAY BE REACHED FoR 
DEBT. 
SUPREME COURT OF THE UNITED STATES, MARCH 
6, 1882. 


AGER V. MURRAY. 


A patent right may be subjected by bill in equity to the pay. 
ment of the judgment debt of the patentee. 
PPEAL from the Supreme Court of the District of 
Columbia. The opinion states the case. 

Gray, J. This is a bill in equity by a judgment 
creditor to subject to the payment of his debt the inter- 
est of his debtor in patent rights. The case was heard 
in the Supreme Court of the District of Columbia upon 
bill and answers, by which it appears to be as follows: 

On the 10th of April, 1876, Talbot C. Murray in an ac- 
tion at law upon a promissory note, recovered judgment 
against Wilson Ager for the sum of $2,164.66, with in- 
terest and costs. Upon that judgment a writ of fieri 
facias was issued and returned nulla bona. Wilson 
Ager had no real or personal property in the district, 
subject to execution at law, but was the owner of 
sundry letters-patent issued to him by the United 
States for useful inventions, which, if sold, would pro- 
duce more than enough money to satisfy that judg- 
ment. On the 26th of September, 1876, he conveyed all 
his right and interest in these letters-patent to the 
other defendant, Elisha C. Ager, who owned an equita- 
ble interest of one-third therein, and who, on the 8th 
of October, 1877, reconveyed the patent-rights to Wil- 
son by an assignment which was not recorded in the 
patent office. Wilson Ager resides in the District of 
Columbia, and the other defendant resides in the State 
of California, and both have appeared in the cause and 
answered to the merits of the bill. 

The bill prays for an injunction against further as- 
signment pending the suit, and that the patents be sold 
under the direction of the court, and the proceeds of 
the sale applied to the payment of the judgment debt, 
and the defendant Wilson Ager be required to execute 
such assignment as may be necessary to vest title in 
the purchaser or purchasers, in conformity with the 
patent laws, and for furtherrelief. The decree is, that 
in default of his paying by a certain day the judgment 
mentioned in the bill, with interest and costs, and the 
costs of this suit, the patent-rights be sold and an 
assignment thereof executed by him as prayed for, and 
that in default of his executing such assignment, some 
suitable person be appointed trustee to execute the 
same. 

From that decree the original defendants have ap- 
pealed to this court; and the single question argued 
before us is whether a patent-right may be ordered by 
a court of equity to be sold and the proceeds applied to 
the payment of a judgment debt of the patentee. 

A patent or a copyright, which vests the sole and 
exclusive right of making, using and vending the inven- 
tion, or of publishing and selling the’book, in the person 
to whom it has been granted by the government, as 
against all persons not deriving title through him, is 
property, capable of being assigned by him at his pleas- 
ure, although his assignment, unless recorded in the 
proper office, is void against subsequent purchasers or 
mortgagees for a valuable consideration without notice. 
Rev. Stat., §§ 4884, 4898, 4952, 4955. And the provisions 
of the patent and copyright acts, securing a sole and 
exclusive right to the patentee, do not exonerate the 
right and property thereby acquired by him, of which 
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he receives the profits, and has the absolute title and 
power of disposal, from liability to be subjected by 
suitable judicial proceedings to the payment of his 
debts. 

In England it has long been held that a patent-right 
would pass by an assignment in bankruptcy, even with- 
out express words to that effect in the bankrupt act. 
Hesse v. Stevenson, 3 Bos. & Pul. 565; S. C., Davies 
Pat. Cas. 263; Longman v. Tripp, 2 New Rep. 67; 
Bloxam v. Elsee, 1 Car. & P. 558; S. C., Ry. & M. 187; 
6B. & C. 169; 9D. & R. 215; Mawman v. Tegg, 2 Russ. 
$85; Edelsten v. Vick, 11 Hare, 78; Hudson v. Osborne, 
39L. J. (N. S.) Ch. 79. In Hesse v. Stevenson, Mr. 
Justice Chambre, in the course of the argument, said: 
“The right to the patent is made assignable; why then 
may it not be assigned under a commission of bank- 
rupt?” 3 Bos. & Pul. 571. And Lord Alvanley, deliv- 
ering the unanimous judgment of the court, after 
observing that it was contended ‘‘that the nature of 
the property in this patent was such that it did not 
pass under the assignment,” and “that although by 
the assignment every right and interest, and every 
right of action, as well as right of possession and possi- 
bility of interest, is taken out of the bankrupt and 
vested in the assignee, yet that the fruits of a man’s 
own invention do not pass,’’ said: ‘It is true that the 
schemes which a man may have in his own head before 
he obtains his certificate, or the fruits which he may 
make of such schemes, do not pass, nor could the as- 
signee require him to assign them over, provided he 
does not carry his schemes into effect until after he has 
obtained his certificate. But if he avail himself of his 
knowledge and skill, and thereby acquire a beneficial 
interest, which may be the subject of assignment, I 
cannot frame to myself an argument why that interest 
should not pass in the same manner as any other prop- 
erty acquired by his personal industry.’’ 3 Bos. & Pul. 
577, 578. The recent bankrupt act of the United States, 
in defining what property should vest in the assignee 
in bankruptcy, expressly enumerated ‘‘all rights in 
equity, choses in action, patent-rights and copyrights,”’ 
and required the assignee to sell all the property of the 
bankrupt for the benefit of his creditors. Rev. Stat., 
§§ 5046, 5062-5064. The only difference is, that in Eng- 
land all such rights pass that become vested in the 
bankrupt before he obtains a certificate of discharge, 
whereas here only those rights pass which belong to 
him at the time of the assignment. 

It has been said by an English text-writer that “a 
patent-right may be seized and sold in execution by 
the sheriff under a fieri facias, being in the nature of a 
personal chattel."’ Webster on Patents, 23. We are 
not aware of any instance in which such a course has 
been judicially approved. But it is within the general 
jurisdiction of a court of chancery to assist a judgment 
creditor to reach and apply to the payment of his debt 
and a property of the judgment debtor, which by reason 
of its nature only, and not by reason of any positive 
rule exempting it from liability for debt, cannot be 
taken on execution at law; as in the case of trust prop- 
erty in which the judgment-debtor has the entire 
beneficial interest, of shares in a corporation, or of 
choses in action. M’Dermutt v. Strong, 4 Johns. Ch. 
687; Spader v. Davis, 5 id. 250, and 20 Johns. 554; 
Edmeston v. Lyde, 1 Paige, 637; Wiggin v. Heywood, 
118 Mass. 514; Sparhawk v. Cloon, 125 id. 263; Daniels 
v. Eldredge, id. 356; Drake y. Rice, 130 id. 410. 

In Stephens v. Cady, 14 How. 528, and again in Stevens 
v. Gladding, 17 id. 447, the point decided was that by a 
sale of the copperplate engraving of a map on execu- 
tion from a State court against the owner of the copy- 
tight, the purchaser acquired no right to strike off and 
sell copies of the map. 

Mr. Justice Nelson, in delivering judgment in Stcph- 
ens v. Cady, said: ‘*‘ The copperplate engraving, like any 
other tangible personal property, is the subject of seiz- 





ure and sale on execution, and the title passes to the pur- 
chaser, the same as if made at a private sale. But the 
incorporeal right, secured by the statute to the author, 
to multiply copies of the map by the use of the plate, 
being intangible, and resting altogether in grant, is not 
the subject of seizure or sale by means of this process — 
certainly not at common law. No doubt the property 
may be reached by a creditor’s bill, and be applied to 
the payment of the debts of the author, the same as 
stock of the debtor is reached and applied, the court 
compelling a transfer and sale of the stock for the 
benefit of creditors.’”” He then cited the cases in John- 
son’s and Paige’s Reports, above referred to, and added : 
‘But in case of such remedy, we suppose, it would be 
necessary for the court to compel a transfer to the 
purchaser, in conformity with the requirements of the 
copyright act, in order to vest him with a complete 
title to the property.”” 14 How. 531. 

In Stevens v. Gladding, Mr. Justice Curtis, said: 
‘There would certainly be great difficulty in assenting 
to the proposition that patent and copyrights, held 
under the laws of the United States, are subject to 
seizure and sale on execution. Not to repeat what is 
said on this subject in 14 How. 531, it may be added, 
that these incorporeal rights do not exist in any par- 
ticular State or district; they are co-extensive with 
the United States. There is nothing in any act of 
Congress, or in the nature of the rights themselves, to 
give them locality anywhere, so as to subject them to 
the process of courts having jurisdiction limited by the 
lines of States and districts. That an execution out of 
the Court of Common Pleas for the county of Bristol, 
in the State of Massachusetts, can be levied on an in- 
corporeal right subsisting in Rhode Island or New 
York, will hardly be pretended. That by the levy of 
such an execution the entire right could be divided, 
and so much of it as might be exercised within the 
county of Bristol sold, would be a position subject to 
much difficulty. These are important questions, on 
which we do not find it necessary to express an opinion, 
because in this case neither the copyright, as such, nor 
any part of it, was attempted to be sold.” 17 How. 451. 
The difficulties of which the learned justice here speaks 
are of seizing and selling a patent or copyright upon an 
execution at law, which is ordinarily levied only upon 
property, or the rents and profits of property, that has 
itself a visible and tangible existence within the juris- 
diction of the court and the precinct of the officer; and 
do not attend decrees of a court of equity, which are 
in personam, and may be enforced in all cases where 
the person is within its jurisdiction. Massie v. Watts, 
6 Cranch, 148. And the terms in which he refers to 
the statement of Mr. Justice Nelson show that there 
was no intention to criticise or qualify that statement. 

There are, indeed, decisions in the Circuit Courts that 
an assignee in insolvency, or a receiver, of all the prop- 
erty of a debtor, appointed under the laws of a State, 
does not, by virtue of the general assignment or ap- 
pointment merely, without any conyeyance made by 
the debtor or specifically ordered by the court, acquire 
atitlein patent-rights. Ashcroftv. Walworth, 1 Holmes 
C.C. 152; Gordon v. Anthony, 16 Blatch. C.C. 234. Butin 
Ashcroft v. Walworth Judge Shepley clearly intimated 
that the courts of the State might have compelled the 
debtor to execute suchaconveyance. And the highest 
courts of New York and California have affirmed the 
power, upon a creditor’s bill, to order the assignment 
and sale of a patent-right for the payment of the pat- 
entee’s judgment debts. Gillette v. Bate, 86 N. Y.; 
Pacific Bank v. Robinson, 57 Cal... 

In Carver v. Peck, 131 Mass. 291, the court reserved 
the expression of any opinion upon that question, 
because unnecessary to the decision. And the assump- 
tion in Cooper v. Gunn, 4 B. Mon. 594, that an author 
could not be deprived. against his will, and in favor of 
any of his creditors, of any of the rights secured to him 
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by the copyright acts, was merely obiter dictum unsup- 
ported by reasoning or authority. 

In the case at bar, the bill is filed by a judgment 
creditor of the patentee, in a court of the United States 
of appropriate jurisdiction, against the patentee, resid- 
ing within the district and holding the entire Jegal title 
and two-thirds of the equitable interest in the patent 
rights, and against the owner of an equitable interest 
in the remaining third, who is properly made a party 
to the bill. Both defendants are before the court and 
have filed answers. The debtor's interest in the patent 
rights is property, assignable by him, and which cannot 
be taken on execution at law. The case is thus brought 
directly within the opinion delivered by Mr. Justice 
Nelson in Stephens v. Cady, of the soundness of which 
we entertain no doubt. 

The clause of the decree below, appvuinting a trustee 
to execute an assignment if the patentee should not 
himself execute one as directed by the decree, has not 
been objected to in argument, and was clearly within 
the chancery powers of the court as defined in the 
statute of Maryland of 1785, which is in force in the 
District of Columbia. Maryland Stat., 1785, ch. 72, §$ 
7, 13,25; 2 Kitty’s Laws; Laws of District of Columbia 
(ed. 1868), pp. 326, 328, 333, 336. 

Decree affirmed. 
——_——____—_—_. 


IMPLIED WARRANTY OF MANUFACTURED 
ARTICLE. 


KANSAS SUPREME COURT, APRIL, 1882. 





LUKENS V. FREIUND. 

F., a farmer, bought of L.,a miller,a sack of bran for the 
purpose of feeding his cows. Accidentally and without 
any negligence on the part of L., but before removal from 
the mill, two copper clasps fell into the bran, were there- 
after swallowed by one of F.’s cows, and lodging, one in 
her paunch and one in her stomach, poisoned and killed 
her. The bran was not manufactured for F. or upon any 
contract with him, but was simply sold out of a quantity 
then on hand belonging to L., and could have been in- 
spected by F at the time of purchase if he had desired. 
Held, that in the absence of express warranty, F. could 
not recover for the loss of his cow. 

When an article is ordered from a manufacturer to be by him 
manufactured for a specific and understood purpose, there 
is in some cases an implied warranty that the article when 
manufactured will be reasonably fit for the purpose in- 
tended, yet when a purchase is made from him of a 
specific and completed article, he is to be regarded as a 
dealer and his liability determined accordingly. 

While when a dealer sells to a consumer food for immediate 
domestic consumption, there may be an implied warranty 
that such food is sound and wholesome, yet such war- 
ranty exists only when such food is purchased for human 
consumption and does not exist where it is bought and 
used for the feeding of stock alone. 

CTION for the loss of cattle. To review a judg- 
ment in favor of plaintiff, defendants took a.writ 
of error. The opinion states the facts. 

B. F. Hudson and J. F. Tufts, for plaintiff in error. 

H. M. Jackson and L. F. Bird, for defendants in 
error. 

BREWER, J. The facts in this case are substantially 
as follows: The plaintiff below is a farmer living near 
the city of Atchison. Defendants below are doing 
business as millers in the city of Atchison. Plaintiff 
was in the habit of stopping there and buying bran for 
the purpose of feeding his stock. On January 31, 1880, 
in the usual way, he stopped and bought a sack of bran 
paying therefor forty cents. In the bran were two 


copper clasps such as were used about the mill. These 
clasps were swallowed by one of plaintiffs cows, and 
lodging, one in the paunch and the other in the 
Thereupon he 


stomach, poisoned and killed her. 





brought this action against the millers and recovered 
a judgment for the value of the cow; and for the pur- 
pose of reviewing the proceedings defendants bring 
this case here. It appears from the testimony that the 
arrangements in the mill were such that the sack was 
fastened to the end of a spout through which the bran 
was discharged into it, and that sometimes some of the 
bran spilled on to the floor and was thence gathered 
up and placed in the sack. How these clasps found 
their way into the bran is not disclosed by the evi- 
dence. The jury, in answer to one of the special 
questions, found that defendants were not negligent 
or careless. Plaintiff claims a right to recover on the 
ground of animplied warranty; that the defendants 
were manufacturers, that they sold the bran, the pro- 
duct of their own manufacture to him, knowing that it 
was to be used in feeding of stock, and thereby im- 
pliedly warranted that it was fit for such use, and also 
that in the sale of provisions for domestic use there is 
an implied warranty that they are fit for such use, and 
that the same rule applies whether the food be pur- 
chased for personal use or the feeding of stock. The 
amount in controversy in this case is small, yet the 
principle involved is important. 

The unquestioned rule of the common law was 
caveat emptor. As is said by the author in 1 Smith's 
Leading cases, page 242: ‘“‘ The policy of the common- 
law seems to have been to limit the effect of a sale to 
the transfer of the right of property from the vendor 
to the purchaser, and to throw the hazards of the pur- 
chase upon the latter, unless he had expressly stipu- 
lated that they should be borne by the former. No 
warranty of quality or value was consequently implied 
from the sale, either of personal or real estate.”’ 

Upon this recognized policy of the common-law there 
have been repeated efforts to engraft exceptions and 
now it may be conceded that a few have become suc- 
cessfully established. Among them may be mentioned 
these: Where an article is ordered from a manufac- 
turer to be by him manufactured for a special purpose 
of which the manufacturer has knowledge, there is an 
implied warranty that the article when manufactured 
shall be reasonably fit for such purpose. Craver v. 
Hornburg, 26 Kans. 

Again, where goods are sold by sample there is an 
implied warranty that the goods when delivered shall 
correspond in quality with the sample. Field v. 
Kinnear, 4 Kans. 476; Bigger v. Bovard, 20 id. 204. 
And a third is where food is sold by a dealer for do- 
mestic consumption there is an implied warranty that 
it is sound and wholesome. Other exceptions may 
also exist but it is unnecessary to mention them. In 
this case we have nothing to do with the second ex- 
ception, but the right to recover is claimed under both 
the first and third. It is at least doubtful whether any 
recovery can be had within the principles of the first 
exception, for while the defendants were manufac- 
turers and the bran a product of theirown manufac- 
ture, yet the contract of purchase was in no respects 
an executory one, and in respect to the sale of the bran 
they occupied the position of dealers rather than of 
manufacturers. The disposition as manifested in the 
authorities is to limit the scope of the first exception 
to contracts which are in their nature executory, and 
where the agreemeut is for the manufacture and de- 
livery of some special article and not where the con- 
tract is simply for the purchase of a complete and 
existing chattel. In Brown’s Legal Maxims, page 614, 
the rule is thus stated: 

‘‘Where an agreement is for a specific chattel in its 
then state, there is no implied warranty of its fitness or 
merchantable quality; but if a person is employed to 
make a specific chattel there the law implies a contract 
on his part that it shall be fit for the purpose for which 
it is ordinarily used.”’ 
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In 1 Smith’s Leading Cases, page 250, the author says: 
*The doctrine that a sale made for a particular pur- 
pose implies a warranty that the thing sold shall be fit 
for that purpose, has been advanced on a number of 
gecasions in this country although seldom made the 
gound of direct and positive decision. Brenton v. 
Davis, 3 Blackf. 317; Beals v. Olmstead, 24 Vt. 114. 
The sounder view seems to be that no engagement of 
this sort can be implied against the vendor save where 
the contract is partially or wholly executory, and that 
in this case it is not in the nature of a warranty but of 
mimplied stipulation forming part of the substance 
of the contract.” 

See also, the cases of Rodgers vy. Niles, 11 Ohio St. 
8; lron Co. v. Groves, 68 Penn. St. 149; Misner v. 
Granger, 4 Gilm. 69; Kerr on Sales, p. 106; Benj. on 
Sales, § 644, etc. 

After quite a review of the authorities in 1 Smith’s 
leading Cases, page 251, the author sums up the result 
thus : 

“On the whole, therefore, it may be doubted whether 
there be any instance in which a knowledge of the ob- 
ject for which a specific chattel is bought will raise an 
implied warranty that it is fit for that purpose, although 
afailure to acquaint the vendee with its unfitness may 
be evidence of fraud and thus render the vendor liable 
in action of tort. Kingsberry v. Taylor, 21 Vt. 90; 
Humphreys v.Comline, 8 Blackf. 508; Emerson v. Brig- 
ham, 10 Mass. 197; Howell v. Cowles, 6 Grat. 393; 
Dickson v. Jordan, 11 Ired. 166. Thus it was decided 
in Dickson v. Jordan, that the purchase of rope for use 
in a seine did not give rise toa warranty of its strength 
nor make the vendor answerable for its failure to an- 
swer the purpose for which it was bought. These de- 
cisions are sustained by the recent cases of Owens v. 
Dunbar, 12 Irish Law, R. 304; Dickson v. Zizinia, 10 
C. B. 602, and Burnby v. Bollett, 16 M. & W. 604, which 
seem to show that the liability of the vendor for the 
failure of the thing sold to answer the purpose for 
which it is purchased is confined to those instances, 
where the contract is executory, and does not arise in 
executed sales of specific chattels.”’ 

The reasoning of these cases seems applicable to the 
case at bar. While the bran was the product of the 
defendant’s manufacture, yet it was not manufactured 
on any contract with the plaintiff. They had on hand 
asupply of bran, an article already manufactured, and 
that article the plaintiff purchased. There is nothing 
in the dealings between the parties which would seem 

toraise any other implication than would arise if a 
like purchase had been made by plaintiff of the same 
article from a dealer; and unless an implied warranty 
would be raised by the purchase of bran under like 
circumstances from a grocer, it would seem that none 
ought to be implied in the case at bar. There was no 
express representation by plaintiff of the purpose for 
which he was purchasing the bran; the bran was not 
manufactured upon his order and there were no rep- 
resentations or express warranties on the part of the 
defendants. They had on hand a manufactured article 
which they desired to sell, and the plaintiff finding it 
there purchased it. It would seem therefore that a 
recovery could not be sustained under the principles 
controlling the first exception. 

Passing now to the third; and the scope of that ex- 
ception is limited by the decisions. There is not in 


every sale of provisions an implied warranty that they ’ 


Such implied warranty does not exist 
Moses v. 


are wholesome. 
where one dealer purchases from another. 


Mead, 1 Denio, 378; Wright v. Hart, 18 Wend. 428; 
Ryder v. Neitze, 21 Minn. 70; Emerson v. Brigham, 10 
Mass. 197. See also, the same case reported in 6 Am. 
Dec. 117, and the note attached thereto. It exists only 
where they are sold for immediate domestic use, and 
even then is denied by some authorities. In such cases 
it seems to be decided upon principles of public policy 





that there is an implied warranty that the provisions 
sold are sound and wholesome. Van Bracklin v. 
Fonda, 12 Johns. 468; Hoover v. Peters, 18 Mich. 51; 
Beuj. on Sales, §§ 670-71 and the note in 6 Am. Dec., 
supra. 

Now the application of this exception to the case at 
bar is denied; it is said that the principle upon which 
the exception rests does not apply where the articles 
sold are not intended for consumption by man but only 
for use as food for cattle. No authorities have been 
found by counsel on either side of this question. We 
are left therefore to determine it upon general prin- 
ciples. Upon what ground is an implied warranty 
rested in the case of the sale of provisions which does 
not exist in the case of a sale of other articles? Ob- 
viously it is not upon any property grounds or because 
thereby the estate of either party is affected, but for 
reasons of public policy, for the preservation of life 
and health, the law deems it wise that he who engages 
in the business of selling provisions for domestic use 
should himself examine and know their fitness for such 
use and be liable fora lack of such knowledge. One 
may not place poison where it is likely to be taken by 
one ignorant of its qualities. Regard for human life 
compels this; no more may he sell food unfit to be 
eaten to a man who he knows is buying it to eat. The 
same reason controls, to wit, regard for life and health. 
But this, it will be remembered, is an exception to the 
general rule of the common law, and the exception 
should not be extended beyond the reach of the reasons 
upon which it is based. 

If the preservation of human life and health be, as 
we think it is, the foundation of this exception, then it 
should not be extended to cases in which human life 
and health are in nowise endangered. Now the claim 
of the plaintiff is simply of a property loss, that his 
estate has beeu diminished, and that alone is his cause 
of action. His injury is similar to that which he 
would have sustained if he had purchased from a 
wagon maker a defective wheel and thereby his wagon 
had broken down. No matter of life or health of him- 
self or family is involved. We think therefore that 
no recovery can be had under the principles of this 
third exception. ‘ 

Still further it may be remarked that bran comes 
very nearly within the description given by some of 
the witnesses of it as the mere refuse or offal of the 
mill. It is true the jury call it in their verdict a 
secondary product resulting from the manufacture of 
flour. It certainly is not the principal product of the 
grinding of wheat, nor that for which the mill is 
worked. It is that which is left after the flour has 
been manufactured. It is no uncommon thing in 
manufacturing establishments after the principal pro- 
duct is manufactured that there remains a refuse 
which is of some value and which is disposed of by the 
manufacturer as refuse and for whatever it will bring. 
Now it would seem to enlarge very broadly the doct- 
rine of implied warranty to extend it to this refuse. 
It is not that for the manufacture of which the manu- 
facturer engages in business, it is not that to which he 
devotes his special attention and care, it is always of 
inferior value. This all parties understand; they deal 
upon that basis and to hold that the manufacturer 
warrants the quality of this refuse would seem to cast 
an unnecessary burden upon its disposal. See the case 
of Holden v. Clancy, 58 Barb. 590, and also reported in 
41 How. Pr. 1; Wilson v. Dunville, Irish High Court of 
Justice, Ex. Div.; 8 Cent. Law J. 375; Turner v. 
Mucklow, 6 L. T. Rep. (N. 8.) 690. 

Still again it will be borne in mind that as the jury 
find the defendants were guilty of no negligence, and 
also that these clasps were foreign substances easily 
recognized which had not been manufactured into or 
become a part of the bran, but which had accidentally 
dropped into it. It would seem that the purchaser had 
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the same facilities for examining the bran and detect- 
ing the presence of any foreign article that the defend- 
ants had. It would be as easy to search through the 
contents of a sack of bran as to search through the 
contents of a bin for any extraneous substances. If 
there had been any minute particles of foreign sub- 
stance like lead or copper too small to be noticed upon 
ordinary examination, which in the process of manu- 
facture had been incorporated into and become a part 
of the bran, or if the defendants had been guilty of 
any negligence in the manufacture or handling of this 
bran, there would be greater justice in holding them 
responsible. Taking the whole case together it seems 
to us that it must be held to be a case of pure accident, 
a case without negligence on the part of either party, 
a case in which the doctrine of implied warranty does 
not exist, and therefore a case in which no recovery 
can be had. 

Entertaining these views it follows that the judg- 
ment must be reversed and tho case remanded for a 
new trial. 

Horton, C. J. concurring. 





NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL — TO COURT OF APPEALS — WHAT WILL BE 
PASSED UPON ON — QUESTIONS OF FACT NOT REVIEWED 
— SALE IN FRAUD OF CREDITORS.— In an action in re- 
spect to the title to personal property which both par- 
ties claimed under, one H., the defendant, asserted 
that plaintiff's title was invalid, as he obtained the 
same through a conveyance of H. in fraud of credi- 
tors, or through a bill of sale from H. not filed, and 
not accompanied by actual and continued change of 
possession of the property conveyed. The jury at the 
trial found against defendant and the verdict was ap- 
proved by the General Term. Held, that upon an 
appeal by defendant this court could only inquire; first, 
whether there was evidence to go to the jury; second, 
if so, whether it was given to them with proper instruc- 
tion; and third, whether evidence offered by the de- 
fendant was improperly excluded. Held also, that 
evidence barely tending to establish the issue in favor 
of plaintiff was not sufficient to carry the case to the 
jury. There must be enough to enter their minds and 
enable them as reasonable men to forma judgment 
upon it. Hart v. Hudson R. R. Co., 80 N. Y. 623; 
Ryder v. Wombwell, L. R., 4 Exch. 31. The court held 
that the evidence was sufficient to warrant the verdict. 
Held further, that where no fraud or mistake was 
alleged in regard to the form or execution of the bill 
of sale, the question whether the vendor made at any 
time an intentional and absolute sale could not be 
determined by her testimony as to the intent with 
which she executed it, and the exclusion of such evi- 
dence was not erroneous. Judgmentaflirmed. Ray- 
mond v. Richmond. Opinion by Danforth, J. 
[Decided April 11, 1882.] 


GIFT—OF PORTION OF MORTGAGE DEBT BY DELIVERY 
OF RECEIPT.— A father who held a bond and mortgage 
against his son voluntarily executed and delivered to 
the son a receipt for $2,000 to apply on the bond and 
mortgage. The receipt contained a provision that the 
amount was to be indorsed on the mortgage. Held, 
that the receipt constituted a present valid gift and not 
amere promise to give. Champney v. Blanchard, 39 
N. Y.111; Gray v. Barton, 55 id. 68; Ferry v. Stephens, 
66 id. 321. The provision as to indorsement did not 
affect the matter. Asan actual payment at once ex- 


tinguishes the debt whether promised to be indorsed 
or in fact indorsed or not, so an actual ‘present gift of 
the whole or a part of the debt operates at once to ex- 
tinguish it completely or pro tanto whether indorsed 


= 


upon the instrument which is the evidence of the debt 
or not. There must be adelivery of the gift, the donor 
must part with his dominion over it, it must not veg: 
ina mere promise. But the character of the gift dig. 
tates the manner of delivery. Here a receipt of go 
much of the mortgage debt was executed and delivered 
with the intention of giving it to the mortgagor. The 
mortgage itself was not delivered because not wholly 
discharged, and the gift was executed by the delivery 
of the receipt which operated to cancel and discharge 
so much of the debt. Judgment affirmed. Carpenter 
v. Soule. Opinion by Finch, J. 

[Decided Feb. 28, 1882.] 


NEGLIGENCE — CONTRIBUTORY — IN PASSING OVER 
RAILWAY CROSSING.— Plaintiff's intestate was killed 
while crossing defendant's track with his team at a 
highway crossing. At the place of the accident four 
tracks crossed the highway. The train was approach. 
ing from the west, intestate from the north. At a point 
in the highway more than 250 feet norti of the crossing 
the train was visible for half a mile, and at a point fifty 
feet north for more than a mile. When witnesses for 
plaintiff, who were north of the track, first saw the 
train intestate was sitting on his load facing partly east 
at a distance from the track variously estimated, but 
the shortest distance named was fifteen feet. The 
train, was on the south track. Deceased continued to 
drive on until he got upon the north track. Then ob- 
serving apparently for the first time the approaching 
train he partly raised up and commenced whipping his 
horses. The horses got over the south track but the 
wagon was intercepted by the train and intestate killed. 
If he had stopped on the north track he would have 
been safe. The horses were not unmanageable and he 
might have stopped them at this point so far as ap- 
peared. The approach to the track from the north was 
on a rising grade about one foot rise to eleven feet 
horizontal. Held, that intestate was guilty of contribu- 
tory negligence, precluding a recovery for his death. 
Even though his misjudgment in attempting to cross 
in front of the train was not sufficient to charge him 
with negligence, on the ground that when he discovered 
the train he was called upon to decide instantly what 
he should do, he was negligent in not stopping his 
horses before he went on to the track. Judgment 
reversed. Connelly v. New York Central and Hudson 
River Railroad Co. Opinion by Andrews, ©. J. 
[Decided March 14, 1882.] 


NEGOTIABLE INSTRUMENT — INDORSEMENT — NOTE 
PAYABLE ON DEMAND, WITHOUT INTEREST, MUST BE 
PRESENTED AT ONCE FOR PAYMENT.— A promissory 
note was dated ‘* Beloit, Wisconsin, July 21, 1874,” and 
was payable ‘‘on demand after date”’ to the order ofa 
firm at a bank named, ‘‘ with interest, at the rate of 
ten per cent per annum after maturity.”” It was in- 
dorsed by the payees to the plaintiff. It was presented 
for payment on the ist and 4th of February, 1878, and 
payment demanded, which being refused, the note, on 
the 4th of February, was protested for non-payment 
and the indorsers notified. Held, that under the 
laws of this State the presentment was not in time to 
charge the indorsers. In Merritt v. Todd, 23 N. Y. 28, 
it was held that a promissory note payable on demand, 
with interest, isa continuing security, that the indorser 
remains liable untilan actual demand for payment, and 
that the holder is not chargeable with neglect for omit- 
ting to make such demand within any particular time. 
The rule thus laid down was followed in Pardee v. 
Fish, 60 N. Y. 28, as applicable to a certificate of a de- 
posit payable to the order of the defendant on the 
return of the certificate, with interest, and he was held 
liable upon his indorsement notwithstanding delay on 
the part of the holder in presenting the certificate for 





payment. But it is said in Merritt v. Todd, supra, if 
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the security be not on interest it may be a fair exposi- 
tion of the contract to hold that no time or credit is 
contemplated by the indorser, and that the demand 
should be made as quickly as the law will require upon 
aebeck or sight draft. Such a note, payable at the 
bank where the maker keeps his funds, will perform 
asentially the office of a check imposing the duty of 
early presentment in order to hold the collateral par- 
ties. In Wethey v. Andrews, 3 Hill, 582, similar rea- 
soning led to the same conclusion as above. Merritt 
y, Todd introduces an exception to the rule made 
applicable in this State in many earlier cases to the 
question of laches in charging indorsers and should not 
be extended. Herrick vy. Wolverton, 41 N. Y. 581; 
Wheeler v. Warner, 47 id. 519. Within the principle of 
the general rule which requires a note payable on de- 
mand to be presented within a reasonable time in order 
to charge an indorser, and also within the rule in 
Merritt v. Todd establishing an exception to that rule, 
the delay in the case at bar was such as to dishonor the 
paper. Judgment reversed. Crim vy. Starkweather. 
Opinion by Danforth, J. 

(Decided March 14, 1882.] 


—$_$¢———— 





UNITED STATES SUPREME COURT AB- 


STRACT. 





EstOPPEL— BY FORMER JUDGMENT — ADJUDICA- 
TION THAT COUPONS ARE HELD BONA FIDE NOT ONE 
THAT OTHER COUPONS FROM SAME BOND ARE— REVIEW 
oN APPEAL.—(1) Where it is established in one action 
against a town that plaintiff was a bona fide owner for 
yalue and entitled to recover upon interest coupons 
taken from certain town bonds, this does not estop the 
town from setting up that he is not such owner of other 
coupons from the same bonds, the actual illegality of 
such bonds being established. It is an elementary rule 
that if fraud or illegality in the inception of negotiable 
paper is shown, an indorsee, before he can recover, 
must prove that he is actually a bona fide holder of the 
paper. The mere possession of the paper under such 
circumstances is not enough. Smith v. Sac Co., 11 
Wall. 147. Here the actual illegality of the paper was 
established. It was incumbent therefore on the 
plaintiff to show that he occupied the position of a 
bona fide holder before be could recover. The issue in 
the former case was as to the ownership of those 
coupons, not of the bonds. That did not necessarily 
involve an ownership of the bonds. This court has 
often held that coupous detached from bonds are ne- 
gotiable instruments, and capable of separate owner- 
ship and transfer. Clark v. Iowa City, 20 Wall. 589. 
In Cromwell v. County of Sac, 94 U. S. 351, it was dis- 
tinctly held that a determination in one action that a 
plaintiff was not an owner for value of certain coupons 
sued on, did not estop him from proving in another 
action that he was such an owner of other coupons de- 
tached from the same bonds. The proposition in this 
case is but the converse of that. (2) There was a failure 
to present proof necessary to establish clearly that 
plaintiff was a bona fide holder of negotiable coupons 
from invalid municipal bonds, and it was apparently 
easy to furnish that proof and the trial court directed 
the jury to find for the defendant. eld, that while 
it would not perhaps have been improper for the court 
below in the exercise of its rightful discretion to leave 
the case to the jury on the evidence, this court cannot 
say it was error not to do so. In Pleasants v. Fant, 


2 Wall. 122, it was held that ‘if the court is satisfied 
that conceding all the inferences which the jury could 
justifiably draw from the testimony, the evidence was 
hot sufficient to warrant’’ a particular verdict, the 
jury might be so instructed. 
10 U.S. 26; Oscanyon v. Arms Co., 103 id. 26. 


Railroad Co. vy. Fraloff, 
This 





case comes under that rule. Judgment of U.S. Cire. 
Ct., N. D. New York, affirmed. Stewart v. Town of 
Lansing. Opinion by Waite, C. J. 

{Decided March 6, 1882. ] 


PATENT — REISSUE — NEW MATTER MUST NOT BE IN- 
TRODUCED — QUESTION FOR THE COURT —NEW APPLI- 
CATION OF OLD PRINCIPLE NOT PATENTABLE.—(1) By 
the provisions of U.S., R. S., § 4916 in cases of reissues 
of patents, inoperative or invalid by reason of a de- 
fective or insufficient specification, or by reason of the 
patentee claiming as his own invention or discovery 
more than he had a right to claim as new, it is impera- 
tive that the new patent, when issued, shall be for the 
same invention, and that no new matter shall be in- 
troduced into the specification when there is a drawing 
with reference to which the invention is described. 
Held, that in determining the identity of the inven- 
tion in the original and reissued patents, if it appears 
from the face of the instruments that extrinsic evi- 
dence is not needed to explain terms of art, or to apply 
the descriptions to the subject-matter, so that the 
court is able from mere comparison to say what are the 
inventions described in each, and to affirm from such 
mere comparison that they are not the same but differ- 
ent, then the question of identity is one of pure con- 
struction and not of evidence, and consequently is 
matter of law for the court without any auxiliary 
matter of fact to be passed upon by a jury if the ac- 
tion be atlaw. The case Batten v. Taggard, 17 How. 
74, distinguished. See Bischoff v. Wethered, 9 Wall. 
812; Seymour vy. Osborne, 11 id. 545; Powder Co. v. 
Powder Works, 98 U. S. 134. In this case (original 
letters patent 146, 614, reissue 6422) it appeared from 
the mere reading of the two specifications that the in- 
vention described in the first was for a return-flue 
boiler; while that described in the second, abandoning 
the claim for the boiler itself, was for a particular 
mode of using it, with straw as a fuel, by means of an 
attachment to the furnace door for that purpose. 
Held, that even though the claimant might be entitled 
to patents for both inventions, they were perfectly 
distinct and a patent originally issued for one could 
not lawfully be surrendered as the basis for a reissue 
for the other. They were essentially diverse as a pat- 
ent for a process and one for a compound, as in the 
case of Powder Company v. Powder Works, supra, 
where the reissued patent was avoided, although the 
original application claimed the invention both of the 
process and the compound. The case comes directly 
within the principle held in James v. Campbell, supra, 
that a patent fora machine cannot be reissued for the 
purpose of claiming the process of operating that class 
of machines; because if the claim for the process is 
any thing more than for the use of the particular ma- 
chine patented, it is for a different invention. (2) A 
new application of an invention not producing any 
new effect is not a patentable invention. It is only the 
occasion that is new, the use itself is merely analagous. 
The case Hall’s Patent, 1 Webst. Pat. Cas. 98, distin- 
guished. See Losh v. Hague, 1 Webst. Pat. Cas. 207. 
Such application, says Nelson, J., in Hotchkiss v. 
Greenwood, 11 How. 266, “of itself can never be the 
subject of a patent. No one will pretend that a ma- 
chine made, in whole or in part, of materials better 
adapted to the purpose for which it is used than the 
materials of which the old one is constructed, and for 
that reason better and cheaper, can be distinguished 
from the old one; orin the sense of the patent law, 
can entitle the manufacturer to a patent. The differ- 
ence is formal and destitute of ingenuity or invention. 
It may afford evidence of judgment and skill in the 
selection and adaptation of the materials in the manu- 
facture of the instrument for the purposes intended, 
but nothing more.’’ Hicks v. Kelsey, 18 Wall. 670, 
affirms this case. Judgment of U. 8. Cire. Ct. Cali- 
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fornia, reversed. Heald v. Rice. Opinion by Mat- 
thews, J. 
[Decided March 6, 1882.] 


MUNICIPAL BONDS— RECITAL THAT STATUTE WAS 
COMPLIED WITH CONCLUSIVE AS TO BONA FIDE HOLD- 
ERS — BURDEN OF PROOF — IMPLIED REPEAL OF STAT- 
UTE — IMPAIRING CONTRACT — IRREGULARITIES IN 
ISSUE CURED BY LEVY OF TAX FOR INTEREST.—(1) A 
recital made in municipal bonds issued by a county in 
Illinois that they were issued pursuant to the orders of 
the board of supervisors (which board was authorized 
to adjudge whether a vote authorizing the issue of such 
bonds had been given) as authorized by virtue of the 
laws of the State of Illinois, held equivalent to a de- 
claration by the board of supervisors, upon the face of 
the bond, that the election had been held and had re- 
sulted so as to authorize the lawful issuing of the 
bonds. When the bonds are in the hands of a bona 
fide holder this recital is conclusive and binding upon 
the municipality. Town of Coloma v. Eaves, 92 U. 8. 
484; Marcy v. Township of Oswego, id. 637. (2) Where 
a county had under the law authority to issue bonds, 
and it did issue them, and they went into circulation 
and came to the hands of a bona Jide holder, he is not 
in a suit upon the bonds required to aver or prove the 
performance of any of the requisites necessary to give 
them validity. The want of such performance is a 
matter of defense, and the burden of proof is upon 
the county to establish it. Lincoln v. Lron Co., 103 U. 
8. 412. (3) Where thereis no repugnancy or inconsist- 
ency between an earlier and a later statute there is no 
implication of repeal. A statute can be repealed only 
by an express provision of a subsequent law or by 
necessary implication. To repeal a statute by impli- 
cation there must be such a positive repugnancy be- 
tween the provisions of the new law and the old that 
they cannot stand together or be consistently recon- 
ciled. McCool v. Smith, 1 Black, 459; Wood v. United 
States, 16 Pet. 342. (4) The adoption of a State Con- 
stitution does not annul or impair a contract partly 
performed. Town of Concord y. Savings Bank, 92 U. 
S. 630. (5) Where taxes have been levied to pay, and 
interest paid on municipal bonds for nine and eleven 
years, held, that this fact would of itself cure mere 
irregularities in the issuing of the bonds when they 
were sued on by a bona fide holder for value. Super- 
visors' v. Schenck, 5 Wall. 772. Judgment of U.S. 
Cire. Ct. S. D. Illinois, affirmed. County of Clay v. 
Society for Savings. Opinion by Woods, J. 

[Decided Jan. 22, 1882.] 


—_—>__—_—. 
OHIO SUPREME COURT ABSTRACT. 
JANUARY, 1882. 


AGENCY — WHAT CONSTITUTES — LOSS BETWEEN TWO 
INNOCENT PARTIES.—S. brought suit against N. and 
others to obtain a sale of land to satisfy a judgment 
lien thereon. To this suit H. was made a party de- 
fendant, who, upon receipt of summons, gave to C., his 
regular attorney, certain notes indorsed by him in 
blank, together with a mortgage upon the land to 
secure the same, for collection. C. caused a cross- 
petition to be filed on behalf of H., setting up his 
mortgage lien. The court, upon trial, ordered the 
land to be sold to satisfy the liens of S.and H. Pend- 
ing the suit, H. agreed with N. to extend the note for 
a year from the time when it fell due. Before the 
time so extended had expired, N., fearing that the 
land would be sacrificed, employed a broker, who ap- 
plied to C. to find a purchaser at private sale. C. went 
to J. S. and offered him the land for $3,500, telling him 
of the mortgage, and saying that he had in his posses- 
sion all the papers necessary to make a clear title. J. 


8. paid him the money and directed him to pay off all 





= — —_—— —— - — $= 
the claims upon the land, including the mortgage of 
H., and to obtain H.’s cancellation of the mortgage 
upon his return, he being then absent. C. paid the 
costs and the claim of S., but embezzled the remainder 
of the money. Held, that under this state of facts, (, 
acted as the agent of J. S., to make payment to H. 
and not as the agent of H., to receive payment from 
J.8.; and that as between the two innocent} Parties, 
the loss must be borne by J. S. Patten v. Fullerton 
27 Me. 58, distinguished. Nolte v. Hubbard. Opinion 
by Longworth, J. 





CONTRACT — FOR PERSONAL SERVICE.— Where one 
rendering service for another under a monthly employ- 
ment says to his employer that he desires to have his 
employment made more permanent, and thereupona 
specified amount per year is agreed upon, payable in 
semi-monthly installments, a hiring for a year may be 
inferred. Express words that the employment should 
continue for a year are not essential. Bascom y, 
Schillito. Opinion by Okey, C. J. 


MECHANICS’ LIEN — RIGHT TO, MAY BE WAIVED By 
CONTRACT.— (1) A mechanic furnishing material for the 
construction of a mill, undera contract with the owner, 
may by his agreement as to the manner of payment, 
and his acts with respect to the claims of other credi- 
tors, be precluded from asserting a mechanic’s lien, ag 
against such creditors, although he has made no ex. 
press promise that he will not assert such lien. (2) The 
proposition of a manufacturing company incorporated 
under the laws of New York, to build a rolling mill at 
S., in this State, if its citizens would donate to the 
company ten acres of land and lend it $150,000, to be 
evidenced by the bonds of the company secured by 
mortgage on the property, was accepted by certain 
citizens of S., who conveyed to it such land, Icaned to 
it said sum, receiving from the company such bonds 
and mortgage. Among the persons advancing money, 
and accepting bonds so secured, was K., who afterward 
sold such bonds to other persons. After the mortgage 
was recorded, but before any considerable part of said 
sum was advanced to the company, and before any 
written consent of stockholders of the company to the 
execution of the mortgage was filed in the office where 
mortgages are recorded, as provided in the statutes of 
New York, K. commenced furnishing material for the 
construction of the mill, under an agreement that he 
should be paid in monthly installments out of the 
moneys received for the bonds. His account amounted 
to $76,000, and during the time it accrued, he received 
thereon, in installments, from the moneys so loaned 
to the company, $57,000, and the company paid out of 
the moneys advanced to it various sums to other 
creditors. Subsequently, when the company was in 
failing circumstances, K. asserted a mechanic’s lien 
for the balance due him, and brought suit to enforce 
it. Held, conceding but without deciding that the 
objections to the mortgage would, under other circum- 
stances, be fatal, that K. is precluded by his acts and 
agreement from asserting such objections, and that on 
the facts stated the mortgage lien is superior to the 
lien of K. West v. Klotz. Opinion by Okey, C. J. 


SET-OFF — ONE JUDGMENT AGAINST ANOTHER.—A 
motion that one judgment be set off against another is 
an appeal to the equitable power of the court, to be 
granted or refused upon consideration of all the facts; 
and in granting such motion, the claim of the attor- 
neys for fees will be respected, wherever it appears to 
be right, in view of the facts, that this should be done. 
As the court say, in Holmes v. Robinson, 4 Ohio, 9, 
“the practice of setting off one judgment against 
another, between the same parties, and in the same 
right, is ancient and well established.’’ Even the fact 
that the judgments are in different courts, one fora 
tort and the other on contract, and some of the parties 
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jp one case were not parties in the other, does not 
necessarily afford an insuperable objection to such set- 
of. But, as Gibson, C. J., observes (Ramsey’s Appeal, 
9Watts, 230), there is a fallacy in supposing that such 
gt-off isa legalright. ‘* Judgments are set off against 
each other,’’ said he, ‘‘ not by force of the statute, but 
by the inherent power of the court immemorially exer- 
ised. * * * An equitable right of setting off judg- 
ments therefore is permitted only where it will infringe 
ono other right of equal grade.’’ And see Love v. 
Freer, Wright, 412. ‘Such power,’ said Devens, J., 
in Ames V. Bates, 119 Mass. 397, ‘tis only to be exer- 
cised upon careful consideration of all the circum- 
stances of the transaction out of which the judgments 
arise, and in order to protect the just rights of parties.” 
“The privilege of setting off judgment,” said Cole- 
ridge, J., in Simpson v. Lamb, 7 E. & B. 84, ‘tis not an 
inherent incident of the suit, but is given by permission 
ofthe court, with reference to all the circumstances of 
the transaction.’’ And it has been recently held that 
where the set-off is sought by motion, the matter so 
far rests in the discretion of the court that the refusal 
ofan order for such set-off will not be reviewed on 
eror. Chipman v. Fowle, 120 Mass. 352. Guided by 
this view of the law, courts have refused to order such 
set-off, where by granting it the just rights of assignees 
would be disturbed. So, it has been repeatedly held 
that where a debtor is entitled to hold a judgment a 
property exempt from execution, the object of the law 
being, not to exonerate the debtor from the payment 
of his debts, but “‘to protect his family’’ (Sears v. 
Hanks, 14 Ohio St. 298), a set-off as to such judgment 
will not be ordered. Curlee v. Thomas, 74 N. C. 51; 
Duff v. Wells, 7 Heiskell, 17; Wilson v. McElroy, 32 
Penn. St. 82; Beckman v. Manlove, 18 Cal. 388. And 
se Comer v. Dodson, 22 Ohio St. 622; McConville v. 
lee, 31 id. 447; Thompson on Exemp., § 893. And it 
bas likewise been held in many cases, that a judgment 
will not be set off against another judgment, to the 
prejudice of an attorney who contributed by his skill 
and services in obtaining it. Johnson vy. Taylor, 1 
Disney, 169; Carpenter v. Sixth Av. Ry.,1 Am. L. Reg. 
(N.S.)410, 424; Perry v. Chester, 53 N. Y. 240; Zogbaum 
y. Parker, 55 id. 399. Diehl v. Friester. Opinion by 


Okey, C. J. 
Japadannsdiiaasmns 
YEW HAMPSHIRE SUPREME COURT AB- 
STRACT.* 


CONSTITUTIONAL LAW — LEGISLATIVE POWER.— A 
reserved power of amending and repealing the charter 
ofacorporation isa legislative power. The foreclosure 
of amortgage is not an exercise of legislative power. 
Ashuelot Railroad Co. vy. Elliot. Opinion by Doe, C. J. 

DEED — CERTAINTY IN DESCRIPTION.—(1) An error 
inthe name of a former owner of the land does not 
render a deed void for uncertainty, when sufficient 
remains to designate the premises intended to be con- 
veyed after rejecting the erroneous description. Drew 
v. Drew, 28 N. H. 489; Eastman v. Knight, 35 id. 551; 
Packard v. Putnam, 57 id. 43,51. In the absence of 
fraud, a deed cannot be avoided by showing that the 
grantor executed it in ignorance of its contents. White 
v.Graves, 107 Mass. 325; Faucett v. Currier, 109 id. 79; 
Thacher v. Churchill, 118 id. 108; Withington v. War- 
ten, 10 Met. 484; McCobb v. Richardson, 24 Me. 82; 
Kerr on Fraud and Mistake, 407; Comegys v. Clarke, 
4Md. 108; 2 Wash. Real Prop. 576,817. Thompson v. 
Ela. Opinion by Clark, J. 

EsTOPPEL— EFFECT OF JUDGMENT AS— FORMER AD- 
JUDICATION — WRONGFUL FLOWAGE.— The effect of a 





judgment as an estoppel against another action, upon 
adifferent claim or cause of action, between the same 





*To appear in 58 New Hampshire Reports. 





parties, and those in privity with them, is, that the 
judgment in the prior action operates as an estoppel 
only as to those matters in issue, or points controverted, 
upon the determination of which the finding or verdict 
was rendered. Dame v. Wingate, 12 N. H. 291; King 
v. Chase, 15 id. 9; Sanderson v. Peabody, 58 id. 116; 
Demeritt v. Lyford, 27 id. 541; Towns v. Nims, 5 id. 
259; Fogg v. Plumer, 17 id. 112; Potter v. Baker, 19 id. 
166. When the precise matter in issue in the former 
action does not appear upon the face of the record, 
extrinsic evidence is admissible to show what facts, not 
inconsistent with the record, were determined and 
concluded by the former judgment. Littleton v. 
Richardson, 34 N. H. 179; Taylor v. Dustin, 43 id. 493; 
Smith v. Smith, 50 id. 212; Bascom v. Manning, 52 id. 
132; Cromwell v. County of Sac, 94 U. S. 351; Camp- 
bell v. Rankin, 99 U. S. 261; Packet Co. v. Sickles, 5 
Wall. 580; Emery v. Fowler, 39 Me. 326; Walker v. 
Chase, 53 id. 258; Lander v. Arno, 65 id. 26; Burlen v. 
Shannon, 14 Gray, 433; Merritt v. Morse, 108 Mass. 270; 
White v. Chase, 128 id. 158; Clapp v. Herrick, 129 id. 
292. <A plaintiff claiming damages for flowage, and 
setting up a judgment as an estoppel to show that the 
flowage was wrongful, and relying upon facts not nec- 
essarily involved in the judgment, has the burden of 
proof on the question whether such facts formed the 
basis of the judgment. Morgan v. Burr. Opinion by 
Bingham, J. 


HiIGHWAY—DEDICATION—LAND PLOTTED INTO LOTS 
AND STREETS.— Where the owner of land causes it to 
be surveyed into house-lots with streets intersecting 
the same, causes a map of such survey to be recorded 
in the registry of deeds, and sells lots in conformity to 
such survey and map, he is entitled, prima facie, to no 
more than nominal damages when such streets are 
subsequently appropriated to the public use. Matter 
of Furman Street, 17 Wend. 649; Livingston v. Mayor 
of New York, 8 id. 85; Matter of Twenty-ninth Street, 
1 Hill, 189. Where owners of adjoining lots cause them 
to be surveyed with streets intersecting the same, cause 
a map of such survey to be made and recorded in a 
public office, and agree among themselves that when- 
ever either party lays out a street upon his land it shall 
be laid according to such map, a party to the agree- 
ment cannot revoke the same after having sold lots to 
purchasers relying upon the proclamation of such 
agreement. Holdane v. Trustees of Cold Spring, 21 
N. Y. 474; Huber v. Gazely, 18 Ohio, 18 (where it is 
said, ** The use vested at the instant the first lot des- 
ignated upon the plat found a purchaser”); Godfrey 
v. Alton, 12 Ill. 29; Angell on Highways, 160; Bigelow 
on Estoppel, 558-560. Walker v. City of Manchester. 
Opinion by Foster, J. 


NEGLIGENCE—PROXIMATE CAUSE.— Where the horses 
of a traveller, being frightened by an overturn of their 
load caused by a defect in the highway, escape from 
him, run ninety rods, and collide with another traveller, 
the injury of the latter may be a natural and probable 
consequence of the defect, for which the town is liable. 
Merrill y. Claremont. Opinion by Doe, C. J. 


RELIGIOUS CORPORATION — RIGHTS OF PEW-HOLDER. 
—The right of a pew-holder to a pew ina meeting- 
house owned by a religious society is subordinate to 
the right of the society to repair or remodel the house. 
A religious society may alter, remove or destroy a pew 
in its meeting-house upon paying or tendering to the 
owner full compensation, when it becomes necessary 
for the purpose of making needed alterations or repairs 
in their church edifice. Kimball v. Second Parish in 
Rowling, 24 Pick. 347. A person wrongfully occupying 
a pew may be removed from it by a police officer, or 
by the owner of the pew, or any one acting at his 
request. Jones v. Towne. Opinion by Doe, C. J. 
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TAXATION — WHAT SUFFICIENT VOTE TO AUTHORIZE 
ASSESSMENT.— A vote “to raise $1,000 to repair high- 
ways and bridges, and $600 for winter purposes if 
needed,”’ is sufficientiy definite to authorize the assess- 
ment of a tax. In Brown vy. Hoadley, 12 Vt. 472, the 
vote was ‘‘toraiseasum not exceeding $100 for the 
support of the school to be kept in said district the 
then next ensuing winter; said sum to be the amount 
of the expenses of said school, after deducting $60 pub- 
lic money.”’ It was objected that the tax voted was 
not sufficiently definite in amount. The court say: 
“It is objected that here was a discretion left with the 
prudential committee as to the amount to be raised 
within the limitation of $100. Admitting this to be 
true, we do not perceive that it furnishes any valid 
objection. The district protected themselves by the 
limitation, and the amount of expense to be incurred 
within the limit prescribed was a matter properly 
intrusted to the judgment of the committee. It is 
believed that votes of towns as well as school districts, 
to raise taxes not exceeding a specified sum, are sanc- 
tioned by very general practice.” See also, Adams v. 
Hyde, 27 Vt. 221; Chandler v. Bradish, 23 id. 416; 
West School District of Canton v. Merrills, 12 Conn. 
4837. Taft v. Barrett. Opinion by Clark, J. 

——_>__——_- 


ILLINOIS SUPREME COURT ABSTRACT.* 


BOUNDARIES — MISTAKE IN DESCRIPTION — MONU- 
MENTS.— A mistake in the surveyor’s certificate, at- 
tempting to give a description of the land actually 
surveyed and platted into town lots, describing the 
town as being on a different quarter of the proper sec- 
tion, does not render the survey and subdivision of the 
property into lots and blocks uncertain, and for that 
reason void, when the monuments planted by the 
surveyor at the time of the survey fix the bonndaries 
of the survey definitely and certainly. It is well set- 
tled law that the monuments established by a surveyor 
at the time of making the survey will always prevail 
over written descriptions when a contradiction exists. 
People of Illinois vy. Stahl. Opinion by Scott, J. 


EVIDENCE— PRESUMPTION FROM DESTRUCTION OF 
WRITING — SECONDARY EVIDENCE.— It is a familiar 
rule that no evidence will be received of a fact which, 
from its very nature, shows there might be better evi- 
dence to such fact, without first satisfactorily account- 
ing for the absence of the higher order of evidence. 
The counterpart of this rule is, that the law is satisfied 
where the fact sought to be established has been 
proven by the best evidence of which in its nature it 
is susceptible. Where one deliberately destroys, or 
purposely induces another to destroy, a written instru- 
ment of any kind, and the contents thereof subse- 
quently become a matter of judicial inquiry between 
the spoliator and an innocent party, the latter will not 
be required to make strict proof of the contents of 
such instrument in order to establish a right founded 
upon it. Insuch case slight evidence will suffice. So, 
where a will duly executed and attested was destroyed, 
with the connivance of a part of the heirs of the testa- 
tor, and no copy appearing to be in existence, in a suit 
by a devisee not a party to such destruction, it was 
held, that the latter was only required to show, in gen- 
eral terms, the disposition which the testator made of 
his property by the instrument, and that it purported 
to be his will, and was duly attested by the requisite 
number of witnesses. Anderson v. Irwin. Opinion 
by Mulkey, J. 

STATUTORY CONSTRUCTION—GRANT OF SPECIFIC 
POWERS EXCLUDES OTHER POWERS.—Where the legisla- 
ture, by the general incorporation act, declares that 
the corporate authorities of cities and villages organ- 





* Appearing in 101 Illinois Reports, 




























ne 
ized and acting under its provisions shall have powe 
to license certain occupations and kinds of busi 
specifically enumerating them, such declaration, by, 
familiar rule of construction, must be construed pp 
cisely as if the law, in express terms, inhibited th, 
lisensing of all trades and occupations not containg 
ih the enumeration. City of Cairo v. Bross. Opinig 
by Mulkey, J. 


——_+ 


RECENT ENGLISH DECISIONS. 
CONTRACT, RESCISSION OF FOR FALSE REPRESENT. 
TION.—It is not necessary, in order to set aside a ¢op. 
tract, to prove that the person who obtained it py 
material false representation knew at the time th 
representation was made that it was false, or eve, 
made it recklessly and without care. The judgment 
of Lord Cairns, L. J., in Re Reese River Silver Mining 
Company (16 L. T. Rep. N. S. 549) approved. It jg 
no defense to an action for rescission of a contract oy 
the ground of fraud, that the plaintiff inquired to, 
certain extent whether the representation made to 
him was true, but did it so carelessly and inefficiently 
as not to observe the fraud. If a plaintiff has made, 
material representation to induce a person to enter 
into a contract and the defendant has entered into the 
contract, it is not sufficient in order to uphold the con- 
tract against the defendant that he does not prove he 
entered into it relying upon the representation; but 
the plaintiff must show that the defendant abandoned 
such reliance, either by having knowledge contrary to 
the representation or by his explicit statement that he 
did not rely on such representation. In the absence 
of such evidence the inference remains that the de. 
fendant did rely on the representation. Attwood y, 
Small, 6 Cl. & F. 252, explained. The plaintiff, a solici- 
tor with a gross practice of 2001. a year, inserted an 
advertisement in the Law Times stating that he was 
elderly and ‘‘ of moderate practice,’’ contemplated re- 
tiring, had no successor, and would take a partner 
‘““who would not object to purchase advertiser's sub- 
urban residence, value 1,600/.’’ and continuing, “no 
premium required for business and introduction. A 
large field is here open for an efficient man.’’ The de- 
fendant, another solicitor, attracted by the advertise- 
ment entered into negotiations with the plaintiff who 
stated that his business was worth 300/. a year, and 
that he had a large connection. The defendant r- 
quiring further information, the plaintiff allowed him 
to inspect a batch of papers which showed a gros 
business of 200/. a year for the last three years. In an 
swer to the defendant’s inquiry as to the other busines 
the plaintiff said there was other business not entered 
on the batch of papers, and offered a secund batch of 
papers (which showed other business of 5l. or 61. value) 
for the inspection of the defendant who did not ex- 
amine them. The defendant then entered into a writ- 
ten agreement to purchase the house for 16001., and 
took possession of the house and entered on the 
business which was not referred to in the written 
agreement. Subsequently the defendant gave up pos 
session and refused to complete the purchase of the 





house. The plaintiff commenced an action for specific 
performance of the agreement to purchase the house, 
and the defendant counter-claimed for rescission of 
the agreement. Held, by Fry, J., that the defendant 
did not proceed on the faith of the representation that 
the business was worth 300/. a year, or rely on the 
statement as to the business beyond 2001. being shown 
by the second batch of papers, but that he relied on 
his own ski!l to make a good business out of what was 
shown in the first batch of papers, and that having 
made an inquiry (though acareless and inefficient one) 
into the state of the business, he was bound to pet 
form the contract. Held, on appeal (reversing the de 
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cision of Fry, J.), that the defendant did not proceed 
with the negotiations exclusively on the faith of the 
representation of the 300/. value, but that he did not 
give up his reliance on it; that having seen the first 
patch of papers he also relied on the plaintiff's state- 
ment as to the difference between 2001. and 3001. a year 
being shown by the second batch, and that his mere 
negligence to inquire (even if he had the materials 
before him) was not sufficient to disentitle him from 
being relieved from the contract. Ct. of Appeal, Nov. 
28,1881. Redgrave v. Hurd. Opinion by Jessel, M. 
R. Baggallay and Lush, L. JJ. (45 L. T. Rep. N. S., 
485.) 


MARITIME LAW — BOTTOMRY CONTRACT.—A contract 
of bottomry is governed by the general maritime law 
as administered in the place where the bond is payable. 
Itisno answer to cargo owners sued on a bottomry 
bond and setting up a defense that the master of the 
ship had not taken proper steps to apprise them of his 
necessity, that such communication was not necessary 
by the law of the country to which the ship belonged. 
Authorities cited The Hamburg, Brown & Lush Adm. 
2539; The Gratitudine, 3 C. Rob. 240; The Buonaparte, 
8 Moore, P. C. 459; Lloyd v. Gurbert, L. R., 1 Q. B. 
Div. 115; Pope vy. Nickerson, 3 Story, 465; Kleinwort 
y. Cassa Maratima, L. R., 2 App. Cas. 156; Probate 
Div. & Adm. Div., Noy. 11, 1881. The Galtano and 
Maria. Opinion by Sir Robert Phillimore (45 L. T. 
Rep. N. S. 510). 


SALVAGE.—Where volunteers navigate a derelict for 
atime, and on falling in with another vessel abandon 
her, they are not entitled to salvage award. Prob. 
Div. & Adm. Div., March 9, 1881. The Killeena. Opin- 
ion by Sir Robert Phillimore (45 L. T. Rep. N. S. 622). 


SPECIFIC PERFORMANCE — INABILITY TO FULLY PER- 
rorM.—Defendant, a widow lady, entered into an 
agreement with the plaintiffs to grant them’ a lease of 
certain premises in the city of London for the pur- 
poses of their business. The defendants afterward 
found that she was only entitled to an undivided 
moiety of the premises in question, the other moiety 
being vested in her son an infant, so that she was un- 
able to execute a lease for the whole of the premises. 
The plaintiffs brought their action for specific perform- 
ance with compensation, and also claimed damages in 
respect of their liability to eviction. Held, that 
specific performance must be granted in respect of the 
defendant’s undivided moiety with an abatement of 
one-half of the rent, but that nothing could be awarded 
by way of damages, as those claimed were merely pros- 
pective. Authorities cited Mortlock v. Buller, 10 Ves, 
%2; Bain v. Fothergill, L. R., 3E. & J. App; Price 
v. Griffith, 1 DeG. M. & G. 80. Chane. Div. Dee. 3, 
1881. Burrow v. Scammell. Opinion by Bacon, V. C. 
(45 L. T. Rep. N. 8. 606). 





—_—_>—__—_—_ 


CORRESPONDENCE. 





BusmIness IN ENGLAND AND 


AMERICA. 
Editor of the Albany Law Journal: 

To those who are disposed to complain of the delays 
and expenses of litigation in this country I commend 
the perusal of the following extract from a letter writ- 
ten by a former Dublin solicitor, now resident in this 
country, who is also well acquainted with American 
practice. ‘ 

“T think your practice is far ahead of the English 
practice, as less technical, and far less cumbrous and 
expensive. When English cases get into court they 


DesPATCH OF LEGAL 


are quickly enough disposed of, but no American mind 
can conceive, or would endure, the horrible difficulty 





of getting them into court. There are hundreds of 
petty offices through which the papers have to pass, 
each of them as rigid in the details of practice as if 
they were trying how not to do business. All officers 
hold during good behavior, and are quite independ- 
ent of the practitioners; they have enormous power, 
and use it to save themselves trouble, principally, and 
sometimes very arbitrarily and injuriously to clients. 
No attorney likes to make personal enemies by expos- 
ing them. I tried it once or twice, and had good rea- 
son to rue it. 

“The relations between attorney and counsel are 
also much better here than there. It is much harder 
for merit to fight its way to the front, because business 
is monopolized among the juniors, by those who are 
relatives or connections of the attorneys. 

“In my judgment, the English practice is founded 
on a hopeless, though long sustained and partially suc- 
cessful effort to reduce to mechanism a business that 
does not admit of being done mechanically. It is 
gotten up regardless of expense to the client, and this is 
in itself a terrible abuse. It necessitates the mainten- 
ance of a small army of copying clerks and mechanical 
drudges, and burdens the intelligent members of the 
profession with office expenses and mechanical detail, 
that is inconsistent with the employment of any great 
intelligence in the conduct of their cases. Verbiage 
is spun out, because men are paid by the folio; time is 
wasted in order that it may be charged against the 
client; energy can produce no adequate results either 
to the client or to the practitioner; the whole machine, 
including especially that connected with bills of costs, 
is too cumbrous, and is intentionally kept so, supposing 
that professional interests require it to beso. Thus, 
though perhaps no country in the world has so large a 
proportion of high-minded men among its lawyers of 
all grades, there is no other country in which the law- 
yers as a class, are so decidedly, and yet so innocently, 
humani generis hostes. Custom, precedent, routine, 
and the effort to consecrate these are the cause of it 
all; the result is that the profession is not worth fol- 
lowing by any man of independent mind, and society 
is lawyer-ridden quite too much.” 

If the English practice be superior to ours in any 
respect, it is in the prompt and rapid disposition of 
cases after the trial has commenced. The technicali- 
ties of English practice end with the swearing of the 
jury—the very point at which they begin with us. 
Counsel are thoroughly prepared and fortified with 
briefs (a system almost unknown here), witnesses are 
called only to the exact point in issue, questions are 
rapidly put, cross-examinations are short and to the 
point, interlocutory matters rarely argued, and authori- 
ties never cited ; counsel seldom take more than an hour 
in summing up, and a case which with us would 
occupy a week, is there disposed of in a day. Judg- 
ments are rarely reversed, except for errors which go 
to the merits, and in criminal cases scarcely one verdict 
in a thousand is set aside for an error of law. 

Indeed, the administration of criminal law in 
England is as superior to ours in the conviction and 
punishment of the guilty, as we excel them in the 
attainment of substantial justice in civil cases. Cer- 
tainty and swiftness of punishment are recognized as 
the chief restraints upon crime. Sufficient time is 
allowed to elapse between the conviction and execution 
of a murderer for public excitement to cool, but not 
enough for it to lapse into indifference or maudlin 
sympathy. It is safe to say that the disgusting specta- 
cle of pandering to the abnormal lust of a convicted 
murderer for notoriety, by turning a government jail 
intoashop for the sale of pictures and autographs, 
would never be tolerated fora moment. The differ- 
ence between the two systems is admirably illustrated 
by the trials of Guiteau and McLean; one dragged 
along its tiresome details for nearly two months, the 
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assailant of the Queen was tried and acquitted upon 
the same issue in a single day. 

The consequence of this expedition in the disposal 
of cases is that the entire legal business of a kingdom 
of 23,000,000 people is despatched by about as many 
judges as are required here in a single State of perhaps 
one-tenth its population. QUATORZE. 

[It is quite unfair to compare the trial of McLean 
with that of Guiteau. There was practically no 
issue or trial in McLean’s case. It should be kept 
in mind also that the English judges cannot do the 
business of the country. Our legal exchanges are 
full of complaints on this score.— Ep. Aus. Law J.] 


RECEIVERS IN FORECLOSURE. 
Editor of the Albany Law Journal: 

The answer to the query put by Mr. Levi in your 
issue of April 22d (which I have just seen), whether 
the usual mention in a mortgage of rents and profits 
does not amount toa specific pledge of them, is, as it 
seems to me, three-fold. 

First. The words are found in the habendum clause, 
the phraseology of which was taken from a deed, a 
mortgage having originally been nothing but a deed 
defeasible. The intention of the clause was to convey 
all interest in the lands of every kind. Hence it does 
not afford any evidence of special intent beyond that. 
The rule noscitur a sociis applies. Our courts hold, in 
the very teeth of the habendum, that it conveys no 
legal or equitable title to the mortgagee. Those deci- 
sions apply equally to the rents as to the land. 

Second. The courts have in effect decided that these 
words in the hubendum clause do not amount to a 
specific pledge. In Classon v. Corley they say the 
mortgagor has the title to the rents down to the time 
the purchaser gets his deed, and when he collects them 
he may retain them to his own use. Lofsky v. Manger 
holds the mortgagee gains no lien on the rents by filing 
his bill. Neither of these cases (cited in my article) 
could be sound if the mention of the rents in the 
habendum clause amounted to a specific pledge. 

Third. If such mention does soamount, rents before 
default must be deemed included as well as those after. 
If a mortgagee has a lien on the rents due before 
default, he cannot be denied the right to enforce that 
lien. In default of remedy at law, equity would have 
to devise an action for him to recover these rents in 
the face of the statute abolishing ejectment. There- 
fore it cannot be that the mere recital of the words 
“rents and profits’? in the habendum clause is any 
evidence of an intention to make a specific pledge of 
them. Separate and apart from the corpus of the 
estate, in the words of Vice-Chancellor McCoun (Post 
v. Dorr), which were quoted in and really gave rise to 
any article. May it not well be asked, is it not time to 
stop the long jargon, the senseless verbiage, the useless 
lingo, in our deeds and mortgages? Under the Revised 
Statutes one word is sufficient; John Doe ‘* deeds’”’ the 
following property to Richard Roe, is just as effective 
for deeds and mortgages as the fifty words now 
employed. But this is getting away from the subject 
in hand. 

Permit me to say, in conclusion, it is to be borne in 
mind that my article only questioned the power of the 
court to appoint a receiver on the ground merely of 
inadeqacy of the security and insolvency of the debtor. 
Yours truly, 

JouN Brooks LEAVITT. 


——_4—_—___——. 
NOTES. 
E have received from Mills & Co., of Des Moines, 


the second number of the ‘United States 
Supreme Court Reporter, containing all the decisions 


May 10, 1882. 


a 


of the Supreme Court of the United States, beginn 
with, and in advance of volume 104 of the officia| 
reports. Edited by Hon. Samuel F. Miller, LL.D, 
one of the justices of the court.’’ This number gop. 
tains 112 pages, and is well printed. We see no pap 
ticular evidences of the distinguished editor’s superior 
hand. Indeed, almost any other reporter would be 
laughed at for adding the letter ‘‘R” to citations of 
reports, or for citing “Supreme Court of New Yor 
R.,” or for adding ‘et al.” to the name of the leading 
party, or setting forth a negotiable instrument in 4 
head-note, and the like. We give in the ALBANY Law 
JOURNAL every opinion of this court, of general im. 
portance and application, either in full or in very 
ample abstracts, and abstracts of all other cases, much 
more promptly than a monthly publication can do it, 
We must be allowed to suggest, also, that it looks 
singular for Mr. Justice Miller to take on himself the 
supposed labors of a reporter at a time when the whole 
profession, Congress and the country are troubled to 
contrive some way of enabling his court to keep up 
with their business. The Kentucky Law Journal, 
for May, contains a leading article on Testamentary 
Disposition of Property, by Hon. J. C. Hemingray, and 
an opening one on Express companies, by Morris A. 
Sachs.— The American Law Register, for May, con- 
tuins an opening article on Action for Malicious 
Prosecution of a Civil Suit, by John D. Lawson; siso 
the following opinions in full: Bonaparte v. Baltimore 
(U. S. Sup. Ct.), on Taxation by one State of the regis. 
tered public debt of another, with note by C. I. 
McGwinn; Cuddy v. Horn (Mich. Sup. Ct.) on imputa 
ble negligence, with note by Albert Hamilton; Wash. 
ington Ice Co. v. Shortall (Illinois Sup. Ct.), on right of 
riparian owner to ice in navigable river above tide 
water, with note by Marshall D. Ewell; Lynn v. Polk 
(Tenn. Sup. Ct.), on constitutionality of act to com- 
promise State bonded debt, with note. 





The Hindoo-English author of a “ Memoir of the 
iate Honourable Justice Onoocool Chunder Mooker- 
jee’’ thus describes the merits of the subject of the 
memoir before his elevation to the Bench: Since he 
joined the native Bar down ad jfinem of his career asa 
pleader, he had won a uniform way of pleading. He 
made no gairish of words, never made his sentences 
long when he could express his thoughts in small ones. 
Never he counterchanged strong words with the plead- 
ers or barristers of the other party. In defeating or 
conducting acase his temper was never incalescent and 
hazy. He well understood the interest of his client, 
and never ceased to tussle for it until he was flushed 
with success, or until the shafts of his arguments made 
his quiver void. He was never seen to illude or trespass 
upon the time of court with fiddle-faddle arguments to 
prove his wits going a-wool-gathering, but what he 
said was nude truth, based upon jus civile, lex non 
scripta, lex scripta, ete., and relative to his case and in 
homogeneity to the subject-matter he discussed, and 
always true to the points he argued. He made no 
quotation having no bearing whatever to his case, but 
cited such acts, clauses, and precedents that have 4 
direct affinity to his case, or the subject-matter of his 
argument. By-the-by, I shouid not here omit to men- 
tion that he had one peculiarity in his pleading which 
I have observed very minutely. Having first ex- 
pounded before the court the anatomy of his case, he 
then launched out on the relative position of his client 
with that of the other, pointing out the quidpro- 
quo or bolstering up the decision of the lower court 
with his sapience and legal acumen and cognoscence, 
waiting with quietude to see which side the court 
takes in favourable consideration, knuckling to the 
arguments of the court, and then inducing it gradually 





to his favour, giving thereby no offense to the court.” 








i 
the 
thre 
as 0 
Cou 
oth 


Bar 


cou 
may 
pre 
late 
tior 
or t 
ber 
suit 
obj 
via 


ap} 


Suy 
dec 
bili 
san 
oth 
dot 
the 
nit 
ara 
est 
dif 
the 
di 
$0 
th 
try 
ju 
ul 





rould be 
tions of 
w York 
leading 
nt ing 
NY Law 
eral im. 
in Very 
S, Much 
n do it, 
it looks 
self the 
ie whole 
ibled to 
keep up 
Journal, 
nentary 
ay, and 
ris A, 
ly, Con- 
alicious 
nN} 2180 
ultimore 
16 regis. 
ras 
mputa- 

Wash- 
right of 
re tide- 
v. Polk 
> com- 


of the 
[ooker- 
of the 
nce he 
er asa 
g. He 
itences 





{1 ones. 
plead- 
jing or 
nt and 
client, 
lushed 
} made 
"eS pass 
ants to 
iat he 
x non 
and in 
d, and 
de no 





e, but 
lave & 
of his 
/men- 
which 
t ex- 
se, he 
client 
idpro- 
court 
ence, 
court 
> the 
ually 
rt.” 





THE ALBANY LAW JOURNAL. 401 

















The Albany Law Journal. 


ALBANY, May 27, 1882. 














CURRENT TOPICS. 





MMHE senate have passed Mr. Davis’ bill for the re- 

lief of the Supreme Court. In some quarters 
the scheme of dividing the Supreme Court into 
three parts has been criticised as unconstitutional, 
as not observing the injunction for ‘‘one Supreme 
Court.” It seems to us that Messrs. Phelps and the 
other members of the committee of the American 
Bar Association, whose report we lately published, 
made a conclusive answer to that objection. The 
court is one, although for convenience its members 
may agree to sit in several sections. Our State Su- 
preme Court is one, although it sits in four appel- 
late departments. In the absence of any constitu- 
tional provision that the judges shall all sit together, 
or that the court shall consist of any specified num- 
ber of judges, the members of the court may sit to 
suit themseives, under statutory authority. The 
objection is reai!y without merit, but it can be ob- 
viated by the adoption of the single intermediate 
appellate scheme. 


Another objection raised to the division of the 
Supreme Court is the liabitity to inconsistency of 
decisions. This is practically a very trifling proba- 
bility in a court whose members are always in the 
same place, continually in conference with one 
other, and at liberty to confer formally on any 
doubtful question. The objection however is one of 
the most serious gravity as applied to the scheme of 
nine appellate Ciricuit Courts. Geographically sep- 
arated, with wide differences of opinion and inter- 
ests from local causes, these judges must frequently 
differ. This scheme was tried in our State most 
thoroughly in our old system of eight appellate 
divisions of the Supreme Court, and the result was 
so bad that the divisions were reduced to four. But 
the extension of such a system over the whole coun- 
try would lead to even greater inconsistency of ad- 
judication, and of itself necessitate appeals to the 
ultimate court to decide which of the dissidents 
was right. An example ot this inevitable result 
may be found in our Notes of Cases this week, 
where a question of ‘‘fiduciary character” under 
the National bankrupt law is differently decided by 
two of the Federal Circuit judges, at about the 
same time. 


The State seem on the point of breaking down in 
the prosecution of the Malley party for the murder 
of Jennie Cramer. They have shown, prima jacie 
—not in the strongest manner, perhaps—that the 
victim died from arsenical poisoning; that she had 
been subjected to sexual intercourse just before her 
death; and that the last persons with whom she 
was seen were the prisoners. This falls very far 
short of proof sufficient for conviction. There is 
no showing of motive and no evidence of adminis- 
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tration of the poison. It is said by the physicians 
that the body of the victim showed that she had 
been ‘‘ violated.” Ifow can physicians pronounce 
that the sexual intercourse, although leaving marks 
of injury, was without the consent of the woman ? 
Every physiologist knows that willing intercourse 
for the first time frequently leaves rude marks. The 
deceased was the willing and intimate associate of 
the accused, and went openly toward the ruin 
which perhaps entailed a fatal remorse. The 
failure of the prosecution to put Blanche Douglass 
on the stand and the shutting out of her confession 
seem fatal circumstances for the State. The case 
really seems almost to justify a dismissal without 
putting the defendants to their proof. The defend- 
ants are unquestionably a bad set of people, and the 
affair is a very sad one, but so farit seems more sig- 
nificant to parents than to the State. 


The writer who has charge of the religious 
department of the New York Zimes is rapidly 
growing too good for this world. He cen- 
sures the Cramer trial as ‘‘rather more disgraceful 
to Connecticut than the crime which led to it,” and 
charges that it “disgraces and demoralizes an entire 
community.” Why, then, we ask, does the pious 
Times report the proceedings in full? The proceed- 
ings are not savory, and the curious and gadding 
women who frequent the court ought to be ashamed 
of themselves; but the court has strenuously preserved 
order, and so long as the spectators behave them- 
selves, they cannot be expelled, and the prurient 
women and the Zimes’ reporter must be allowed to 
go on ‘‘disgracing and demoralizing” the com- 
munity. We agree with the Hartford Post, that 
there is nothing in the trial ‘‘so offensive as to be 
exceptional compared with ordinary murder trials.” 


We hear complaints about our slowness in send- 
ing out the supplements of general laws. Our an- 
swer is that we cannot make laws, and that we fur- 
nish the supplement as fast as there are general 
laws enough to justify it. So far there have been 
singularly few general laws passed at this session. 


Some friends have asked us why we have not 
commented on the “ disclosures ” in the investigation 
concerning Justice Westbrook’s conduct in the liti- 
gation respecting the elevated railways. There are 
two reasons why we have preserved silence. One is 
the evident fairness and decency in so doing, and the 
other is that we advised the New York Times to do 
so. The Times has not followed our advice, but 
our own duty is none the less evident. As we are 
not a partisan journalist, we shall neither scour the 
country to try to pick up evidence against a judge’s 
private character and the purity of his domestic re- 
lations, nor comment on his case, while it is pend- 
ing in the courts, in the endeavor to poison the 
public mind against him. Justice Westbrook has 
in some respects evidently laid himself open to mis- 
construction of a cruel sort, but we prefer to await 
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the answer which he will probably make to all these 
matters. We may say, however, since we are asked, 
that so far we see nothing to change the opinion we 
have hitherto expressed, and we have not yet met 
a lawyer who believes that any evidence necessarily 
involving corruption or gross favoritism has been 
adduced. In the pitiable break-down of Mr. Rufus 
F. Andrews’ charges we see a fair example of the 
recklessness with which lawyers will charge a judge 
with corruption when their tempers are up and their 
clients are worsted, and the contemptible baseless- 
ness of such charges as a general thing. After 


Justice Westbrook has given his version of 
all these matters we shall feel at liberty 


frankly to express our opinion upon his conduct — 
whether he has been guilty of *‘high crimes and 
misdemeanors,” or whether the accusations are the 
offspring of disappointed stock-gamblers, venal and 
vindictive news-scavengers, and unscrupulous politi- 
cal enemies. 





We have spoken above only of the charges in the 
elevated railway matter, to which the animadver- 
sions of the 7imes have been from the outset sub- 
stantially restricted. In the synopsis of the report 
of the assembly special investigating committee, 
concerning the appointment and compensation of 
receivers and referees of insolvent insurance com- 
panies, however, there is a good deal of reading 
which is unpleasant to Justice Westbrook’s warmest 
friends, and which confirms suspicions which we 
have entertained and hinted at on former occasions. 
While the committee give ample credit to his learn- 
ing, activity, and apparent unconsciousness of 
wrong doing, and explicitly acquit him of the 
charges of venality and corruption, there is mani- 
fest evidence of a somewhat blind favoritism in ap- 
pointments and a careless and extravagant provision 
for compensation of the officers in question. On 
the latter point the judge has sought to justify 
himself by alleging that the allowances which he 
has sanctioned were consented to by the respective 
counsel, who were men of highly respectable stand- 
ing in the profession. In respect to this we heartily 
agree with the committee in their statement, that 
**to say that such consent relieves the judge from 
responsible and attentive action is to assert an un- 
worthy and intolerable conception of the nature of 
the judicial functions and attitude.” The most re- 
spectable men in the profession are usually very bad 
judges of what is a proper compensation for their 
own services, especially in cases where it is to be 
drawn from a general fund belonging to a large 
number of claimants. We will not mince this mat- 
ter; as we have said before, there has been some- 
thing like spoliation by counsel, receivers and ref- 
erees in these insurance cases, and we fear that 
Justice Westbrook has unconsciously allowed his 
supervisory judgment and discretion to be warped 
by motives of friendship, or to be obscured by what 
the committee denominate an ‘amiable credulity.” 
As similar charges have been made against no other 
judge, it is due to him to state, as the committee 





show, that this particular business seems to have 
been conducted before him alone. Whether this 
fact is not due, as the committee suggest, ‘‘to the 
idiosyncracies of this justice,” may well be sus. 
pected. Let this be as it may, no one can doubt 
that the committee are right in denouncing the 
**vices of a system” that have afforded an oppor- 
tunity for a good judge to commit such grave 
errors. 





The isles of the sea call for codification.  Citi- 
zens of the United States, resident in Japan, to the 
number of several hundreds, have petitioned Con- 
gress to enact a Code for their government, and 
suggested ‘‘the Codes of the State of California as 
appropriate to that end, and as suitable mututis mu- 
tandis to the needs and requirements of Americans 
in Japan and China.” The petition is accompanied 
by a cogent letter from Mr. George Wallace Hill, 
who we believe is consul at Yokohama, to Senator 
Edmunds, in which he says that the Civil Code and 
the Code of Civil Procedure ‘‘ would give us a defi- 
nite rule of civil conduct and furnish definite rules 
for their administration.”” Some definite law is 
evidently needed where now a consul may assume 
to hang a man. 


After all the wise prognostications of the sensa- 
tional prophets of the daily press, the Supreme 
Court of the District of Columbia have unanimously 
affirmed Guiteau’s conviction. The chief point of 
interest was that of jurisdiction; and the court have 
decided that the common law holds the murder to 
be committed where the mortal injury is inflicted, 
without regard to where the death takes place, and 
that there is nothing in the Federal statutes to vary 
this rule. This accords with the views of the com- 
mon law that we have uniformly expressed, and re- 
deems the statutes from the charge of folly and 
inconsistency.—— It should be noted in this con- 
nection, that the Federal Supreme Court, in aflirm- 
ing the conviction of Mason, paid not the slightest 
attention to Judge Advocate-General Swaim’s ridi- 
culous views as to what constitutes an assault. 
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N Herman v. Lynch, 26 Kans. 435, A. put in the 
hands of B. a sum of money to buy exchange 
and remit to one whom A. owed. B. converted the 
money to his own use, and never remitted. B. was 
to act gratuitously. Held, that the debt from B. to 
A. was not released by B.’s discharge in bank- 
ruptcy. On the point of the gratuitous character 
of the expected service, the court remarked: ‘‘We 
do not think that it makes any difference that the 
defendant was not to receive any compensation for 
his services. He accepted the trust and entered 
upon its performance. He received the plaintiff's 
money, and was to apply it in a particular way; 
and he certainly cannot now, as a defense to an ac- 
tion brought against him for converting the money 
to his own use, say that there was no consideration 
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for his agreement, and therefore that he had a right 
to convert the money to his own use. He was not 
bound to receive the money; but having received 
it, it was then his duty to apply it as he agreed to 
apply it, or at least to return it to the plaintiff. He 
had no right to convert it to his own use.” The 
same was held in Fulton v. Hammond, 11 Fed. Rep. 
293, by Pardee, Cire. J., as to an agent employed 
to collect a note, and appropriating the proceeds. 
But in Zepernik v. Card, id. 295, the contrary was 
held by McCrary, Cire. J., as to a commission mer- 
chant failing to pay over the proceeds of sales. See 
24 Alb. L. Jour. 424. 


In regard to the very interesting question of the 
power of the court to compel a prisoner to expose 
his person or otherwise furnish personal evidence of 
his identity, we note Blackwell v. State, Georgia 
Supreme Court, December, 1881, 3 Cr. L. Mag. 393, 
where it was held error for the court to compel the 
defendant, on trial for murder, to stand up in order 
to enable a witness to testify to the point at which 
one of his legs had been amputated, and to show 
that it had been amputated below the knee. This 
was material because certain tracks in question had 
evidently been made by a one-legged man. This 
was founded on Day v. State, 63 Ga. 667, where a 
witness had forcibly put defendant’s foot into a 
track; State v. Jacobs, 5 Jones, 259; Stokes v. State, 5 
Baxt. 619; S. C., 30 Am. Rep. 72; and reference 
was made to State v. Graham, 74 N. C. 646; 8. C., 
21 Am. Rep. 493; and State v. Ah Chuey, 14 Nev. 
79; S. C., 38 Am. Rep. 530, and note, 33 Am. Rep. 
540. See 22 Alb. L. Jour. 144. 


In State v. Kartz, Rhode Island Supreme Court, 
October, 1881, it was held that a statute providing 
that ‘‘ every person who shall keep a place in which 
it is reputed that intoxicating liquors are kept for 
sale without having a license therefor,” shall be sub- 
ject to fine and imprisonment, is unconstitutional. 
This statute seems to be a modification of one pro- 
nounced unconstitutional by the same court in State 
v. Beswick, 23 Alb. L. Jour. 487. The court ob- 
served: ‘*The question is, can a man be constitu- 
tionally fined or imprisoned for keeping a place 
which has the reputation of being used for the ille- 
gal sale of intoxicating liquors simply because it 
has the reputation? Can he be so fined or impris- 
oned merely because it is the talk and belief of 
other people that he keeps such a place? If he 
can, then it follows that without any criminal mis- 
conduct, he can be punished because others, over 
whom he has no control, impute such misconduct 
to him or believe it of him. For instance, a place 
which has once been used for the sale of intoxicat- 
ing liquors and acquired the reputation of being so 
used, will be very likely to retain the reputation 
after it has ceased to be so used and even after it 
has passed toa new owner. Again, a place where 
intoxicating liquors are freely used may easily get 
the reputation of being a place where they are sold. 





Or the reputation may originate in malice, mischief, 
mistake or irresponsible rumor. The rapidity with 
which such a reputation, once set agoing, gathers 
vigor and volume, is proverbial. ‘ Mobilitate viget, 
viresque adquirit eundo, Yn the cases above sup- 
posed, the owner or keeper of the place, reputed to 
be a place used for the sale of intoxicating liquors, 
will be innocent of so using it and may even be 
ignorant that the reputation exists, and he will be 
utterly powerless to protect himself from punish- 
ment, for he can only prove that his place is not in 
fact so used, which will avail him nothing, since it 
is not the fact but the reputation which makes him 
a criminal. We are of the opinion that any law 
which is justly obnoxious to such a characteriza- 
tion, is so repugnant to the fundamental rules of our 
jurisprudence and so utterly at variance with the 
general spirit and principles of the Constitution in re- 
gard to the rights of property and personal freedom, 
that it must be held to be unconstitutional, even 
though no particular provision can be pointed out 
the literal terms of which it violates. To introduce 
into the law the principle that a person can be pun- 
ished for what other people say about him is to ren- 
der all the constitutional safeguards of life, liberty 
and property unavailing for his protection, for it is 
impossible to say to what purposes so pernicious a 
principle may not be applied if it is once permitted 
to take root. But if some particular clause which 
the law violates must needs be pointed out, then we 
are of the opinion that to fine or imprison a person 
for such cause is to deprive him of his property or 
liberty without due process of law and consequently 
that the law violates the tenth section of the first 
article of the Constitution.” The court disapproved 
State v. Thomas, 47 Conn. 546; 8. C., 86 Am. Rep. 
98; 23 Alb. L. Jour. 489. 


In Jones v. George, Texas Supreme Court, Janu- 
ary, 1882, 13 Rep. 638, it was held that the doctrine 
of caveat emptor does not apply on a sale of drugs 
by a druggist. Here the purchaser supposed he was 
buying Paris green, for killing cotton worms. The 
court said: ‘‘It is claimed that in the sale of chat- 
tels, where the purchaser has an opportunity to 
examine before the purchase is made, that the 
common-law rule of caveat emptor applies without 
exception. As a general rule the doctrine does ap- 
ply in the purchase of chattels when an opportunity 
for an examination by the purchaser is shown. But 
where, from the nature of the article or the peculiar 
character of the business in which the same is be- 
ing sold, it is shown that an examination would not 
avail the purchaser any thing, it might constitute 
an exception to the general rule, dependent upon 
the circumstances of each particular ease. The ap- 
pellee was engaged in the business of a druggist, 
holding himself out to the public as one having the 
peculiar learning and skill necessary to a safe and 
proper conducting of that business. The general 
customer is not supposed to be skilled in the mat- 
ter, and as represented in this case, does not know 
one drug from another, but in the purchase of 





404 


THE ALBANY LAW JOURNAL. 








drugs the customer must rely upon the druggist to 
furnish the article called for; and in this particular 
business the customer who has not the experience 
and learning necessary to a proper vending of drugs 
would not be held to the rule that he must ex- 
amine for himself; it would be but {idle mockery 
for the customer to make the examination when it 
would avail him nothing. On the contrary, the 
business is such that in the very nature of things 
the druggist must be held to warrant that he will 
deliver the drug called for and purchased by the 
customer.” 
ee ees 


WAGERS ON HORSE-RACES. 


HE courts have been a good deal puzzled of late 
to tell what is and what is not a wager on a 
horse-race. Thus, in Comly v. IHillegass, 94 Penn. 
St. 132, it was held that a check given to an agri- 
cultural society, to enable the drawer to enter his 
horse in competition in a ‘‘trial of speed,” at an 
exhibition, for a premium offered by the society, is 
void under the statute against wagers and horse- 
racing. The court below delivered an opinion, in 
which it said: ‘‘A wager is defined in Bouvier’s 
dictionary as a ‘bet; a contract by which two par- 
ties or more agree that a certain sum of money or 
other valuable thing shall be paid or delivered to 
one of them on the happening or not happening of 
an uncertain event.’ A wager at common law was 
not void unless the event upon which it depended 
was contra bonos mores, Therefore a wager upon the 
event of a horse-race was a lawful contract which 
could be enforced by legal remedies, and the sum 
or thing wagered could be recovered by action. As 
civilization developed, more correct moral views, 
and a broader spirit of public policy prevailed. It 
was seen that gambling in any form was most de- 
moralizing to the gambler; and very early statutory 
action was taken by the British Parliament. The 
progress of legislation on the subject will be found 
fully traced in Jacobs’ Law Dictionary, tit. Gam- 
bling.” 

“By the act of February 17, 1820, § 1, 7 
Smith’s Law, 244, horse-racing was declared a pub- 
lic nuisance and offense against the State. 

‘‘By the second section of the act the horses 
thus employed were forfeited. By the third sec- 
tion, all wagers on horse-races are declared void, 
and so also all contracts in consideration of such 
wagers. By the third section all moneys paid 
could berecovered. By the fourth section, all con- 
tributors to a purse, and for a horse-race, and all 
persons collecting money for such purposes, were 
made liable to a penalty. By section six, all ad- 
vertisers of a race, and those who set them up, 
were subject toa penalty. These are our statutes 
against gaming and horse-racing, and I have traced 
them with some care, many of them not being found 
in the general digest. 

“Tt is now time to turn to the case stated. It is 
very apparent, under the statutes cited as to horse- 
racing, that the trials of speed provided for and to 





enter which the check of the plaintiff was given, are 
nothing but horse-racing. They are nuisances un- 
der the first section of the act of 1820, already 
cited. All wagers and bets depending upon such 
‘trials of speed’ so-called, horse-racing in reality, 
and all executory contracts in relation thereto, are 
void, under section three of that act; and the 
horses engaged in such races are forfeited. A purse 
to be trotted for is gambling under the laws of 
Pennsylvania. The winner cannot recover the pre- 
mium, purse-stakes or prizes, unless the company 
chooses to pay him. The horse of each contestant 
is forfeited, and the whole arrangement is a palpa- 
ble evasion of the law. But there can be no eva- 
sion of the laws against gambling, as it has been 
well ruled in Wagonseller v. Smith, 7 Watts, 343. 
The court in that case in a per curiam opinion well 
say: ‘The act was intended to avoid all bets, paid 
or unpaid, and to suppress any thing connected with 
the practice. It is the duty of the courts therefore 
to give it full effect, and not to force an actual wager 
into the similitude of something else.’ To the same 
effect, and broadly sustaining this position, are the 
following cases cited by the defendant: 7 Johns, 
434; 10 id. 406; Brua’s Appeal, 5 P. F. Smith, 294; 
Maxton v. Gheen, 25 id. 166; Kirkpatrick v. Bonsal, 
22 id. 155; 1 Denio, 170; Unger v. Boas, 1 Harris, 
601; Mytinger v. Springer, 3 W. & S. 405.” 

The court on appeal made short work of the case. 
They said: ‘‘In plain English, there was to bea 
horse-race, which beyond all question is in violation 
of the laws of this Commonwealth.” 

In Harris v. White, 81 N. Y. 532, where Chief 
Judge Folger expounds the law of horse-racing in 
this State in an elaborate opinion, the action was 
by a jockey against his employer for wages. The 
defense was that the contract of employment was 
in violation of the statute, which declares that all 
wagers, bets, or stakes, on any race shall be unlaw- 
ful. The testimony showed that the agreement was 
to drive in races for purses, prizes, or premiums, and 
the court holds that a purse, prize, or premium, is 
not a bet or stake within the statutory prohibition. 
In the case of a bet, as defined by the chief judge, 
‘each party gets a chance of gain from others and 
takes a risk of loss of his own to them.” But ‘‘a 
purse, prize, or premium, is ordinarily some valua- 
ble thing offered by a person for the doing of some- 
thing by others, into the strife for which he does 
not enter. He has not a chance of gaining the 
thing offered, but must certainly lose it.” 

The court declined to express any opinion whether 
‘*a prize, purse, or premium, to be given on a con- 
test in speed is not a ‘reward,’ within the meaning 
of the statute.” On the precise point of the prin- 
cipal case the court said: ‘‘It is urged that the 
payment of entrance fees by the defendant for his 
horses was a staking of so much of his own money 
upon the result. So it might have been, if the en- 
trance fees went immediately to make up the purse 
trotted for. They did not, certainly not specific- 
ally, make up the purse. They were the purchase 
of a privilege to enter for the race and to contest 
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for the purse, the giving of which is made lawful 
by statute law. They were an expense to the de- 
fendant; in kind, like any other attending the keep- 
ing and travelling about with his horses for a com- 
pensation now in some cases made lawful. They 
were one of the means, doubtless, by which these 
associations authorized by law supplied themselves 
with money to provide and keep up their grounds 
and tracks, and by the offer of premiums entice the 
owners of horses to come together for real or simu- 
lated contests in speed. The fees went into the 
treasuries of the associations and the prizes came 
out of those treasuries; but the fees were not money 
paid, as in Gibbons v. Gouveneur, 1 Denio, 170, for 
the express purpose of making a stake to be specific- 
ally trotted for, and for no other purpose, and with 
the previous agreement that the very sums thus paid 
should form the stake, and to go, the whole of it, 
to the winner of the race. Those associations ex- 
act a fee at the gates of their grounds from all com- 
ing in to behold the contest, and that goes into and 
comes out of the treasury, as do the entrance fees 
on horses, and mingles with them in the premiums, 
Does the payment of such a fee at the gate make 
the spectator a contributor to the purse within the 
meaning of sections fifty-seven and fifty-eight of 
the act of racing of animals, so that he forfeits $25 
and the amount that he pays, to be sued for and 
recovered by the poormaster? Besides, the law 
allows those associations to charge for an admission 
to. their grounds, and also for the use of them, or 
any part of them, and the track is a part of them, 
and the entrance fee is paid for the use of it on a 
specified occasion. We think that it would be a 
stretching of the statute, to make it cover the facts 
which it would not otherwise fit, to say that the en- 
trance money paid by the owners of horses, going 
into the treasuries of these associations and mingling 
with their funds elsewhere got, were, within the 
purview of this penal statute, bets or stakes for 
which the animals were trotted.” 

In Delier v. Plymouth County Agricultural Society, 
a recent case in the Wisconsin Supreme Court, it 
was held that offering a premium for the winner in 
a horse-race at an agricultural fair is not a bet or 
wager, and is not unlawful. The court said: ‘It 
is made the duty of such societies to ‘offer and 
award the premiums for the improvement of stock.’ 
That an improvement in the size, strength, and ca- 
pacity of horses is desirable there can be no doubt. 
Why not also in speed? Counsel practically con- 
cede this is so, but say such an improvement is less 
desirable than weight, strength, style, and tracta- 
bility. This may be true, but why should ‘style’ 
be regarded as a more desirable improvement than 
speed? However this may be, the defendant, we 
think, had the power to determine that to increase 
the speed of horses was a desirable improvement. 
The means by which this was to be accomplished is 
discretionary; that is, the society must determine 
in what way the desired result can be best reached. 
Should it be thought best to offer a premium for a 
trial of strength the society has the power to do so. 





It follows, we think, a premium may be offered for 
atrial of speed. It matters not what it may be 
called, unless it is prohibited by statute, or is con- 
trary to public policy.” 

‘‘Gambling, or the making of any bet or wager, 
is prohibited by statute. Code, § 4028. But horse- 
racing is not, except in a public highway. Code, § 
4071. The offering of a premium is not a bet or 
wager. ‘In a wager or bet there must be two par- 
ties, and it is known before the chance or uncertain 
event upon which it is laid is accomplished who are 
the parties who must lose or win. In a premium or 
award there is but one party until the act, thing, or 
purpose for which it is offered has been accom- 
plished. A premuium is an award or recompense 
for some act to be done. A wager is a stake upon 
an uncertain event.’ Alvord v. Smith, 63 Ind. 58; 
Harris v. White, 81 N. Y. 582. The only case com- 
ing under our notice which apparently holds other- 
wise is Bronson Agricultural and Breeders’ Associa- 
tion v. Ramsdell, 24 Mich. 441. In that State 
however there was a statute prohibiting ‘all run- 
ning, trotting or pacing of horses * * * for 
any bet * * * or award,’ and it was made a 
penal offense to contribute or collect any ‘money, 
or goods, or things in action for the purpose of 
making up a purse, plate, or other valuable thing to 
be raced for, * * * contrary to law.’ This 
statute is much broader than ours, and therefore the 
cited case is not applicable.” 

In Alvord v. Smith, 63 Ind. 58, it was held that 
a premium offered by a trotting association for “ the 
best and quickest time,” or a certain rate of speed 
in a proposed trial of speed of horses, is not a bet 
or wager and is not unlawful. The court said: 
‘¢There is a clear distinction between a wager ora 
bet, and a premium orreward. In a wager or a bet, 
there must be two parties, and it is known before 
the chance or uncertain event upon which it is laid 
is accomplished, who are the parties who must either 
lose or win. In a premium or reward,‘ there is but 
one party until the act, or thing, or purpose, for 
which it is offered, has been accomplished. A pre- 
mium is a reward or recompense for some act done; 
a wager is a stake upon an uncertain event. In a 
premium it is known who is to give before the 
event; in a wager it is not known until after the 
event. The two need not be confounded. Nor can 
we see any thing unlawful, or against public policy, 
in the facts alleged in the complaint. Under our 
statutes, encouraging agriculture, and authorizing 
public fairs, premiums are offered for the best draft 
horse, saddle horse, trotting horse, the best stock 
for this or that purpose. These premiums are cer- 
tainly not wagers. As well might we call an insur- 
ance policy a wager, because it is to be paid on an 
uncertain event, as to call a premium a wager be- 
cause we do not know who will be entitled to it 
until the event happens. We see no difference in- 
deed in principle, between a premium offered by an 
authorized corporation, and one offered by a private 
partnership. Neither are wagers, nor are they un- 
lawful.” 
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In Bronson Agricultural, etc., Association v. Rams- 
dell, 24 Mich. 441 (the provisions of the statute are 
given in the Wisconsin case above), the court said: 
‘* Now, it is very clear that the racing of the horses 
on the occasion alluded to, under the regulations of 
this association, and the premium given to the 
owner of the winning horse, as well as the mode of 
raising that premium, come directly within the ex- 
press prohibitions of this statute. It is none the 
less a race because the association choose to desig- 
nate it a ‘trial of speed,’ and pretend to give the 
premium for the best horse, when the trial of ex- 
cellence is determined by the greatest speed. The 
‘premium’ is but another name for the ‘purse,’ 
‘stakes,’ or ‘reward to the owner of the animal 
which shall excel in speed;’ and the mode of rais- 
ing this ‘ purse,’ ‘stakes,’ or ‘reward,’ comes within 
the express prohibitions of the third section.” 

The deposit of an entrance fee to enable the de- 
positor to compete for a prize in an athletic contest 
is not abet. Costello v. Curtis. New York Supreme 
Court, 1881. 


C—O 


ELEVATED STREET RAILROADS—RIGHTS 
OF ABUTTING OWNER. 
NEW YORK SUPREME COURT, GENERAL TERM, SECOND 
DEPARTMENT. 

In MATTER OF APPLICATION OF FAst RIver BrincE 
AND CoNnEY ISLAND STEAM TRANSIT COMPANY.* 

A report of commissioners appointed under chapter 606 of 
1875, determining that an elevated railroad ought to be 
constructed and operated over and upon certain streets in 
the city of Brooklyn named by them, will not be confirmed 
by the General Term until some provision has been made 
whereby the owners of lots and buildings abutting upon 
the proposed route, whether they own the fee of the street 
in front of their premises or not, shall be compensated 
for the damages they may sustain by reason of the con- 
struction and operation of the railroad. 


get wanencyanmert to confirm the report of commis- 
sioners heretofore appointed under chapter 606 of 
1875, determining that an elevated railroad ought to 
be coustructed and operated over and upon certain 
streets in the city of Brooklyn named by them. 


David Barnett, for the company. 
N. H. Clement, for property owners, opposed. 


BARNARD, P. J. The report should not be con- 
firmed. The proposed elevated road passes through 
many streets in the city of Brooklyn of various widths. 
It crosses many others. It must be assumed that in 
many cases the abutting owner does not own the fee 
of the street itself. Many owners are bounded by the 
side of the street to be taken, and others own the fee 
of the street subject to the public easement upon it as 
astreet. The streets are in many cases completely 
built up. The proposed route passes many places of 
business and many dwellings. It must also be assumed 
that in some cases large damages are to be suffered by 
abutting owners. 

The act under which the road is to be built makes 
no provision for compensation for the injury to the 
building and premises fronting on the streets. The 
evidence in this case discloses many persons who be- 
lieve their property will be ruined by the road. The 
right to their damages is questioned. If they do not 
own the fee of the street, their property rights are said 





* To appear in 26 Hun’s Reports. 








not to be taken or affected. If they do own to the 
center of the street, can they get more than the differ. 
ence between a street with and without a railroad upon 
it? If the fee is owned by another than the abutting 
owner, his rights are merely nominal, and still that 
may be all which is to be paid for the disturbance of 
the owner of the premises bounded upon the street. 

While these questions are unsettled Iam unalterably 
opposed to the confirmation of this report. 

No magnitude of the public benefit to result from 
the building of this road will compensate for the in- 
justice to be done by a partial destruction in value of 
the property of a single owner without compensation, 
What this compensation is to be will be determined 
after the Legislature provides a scheme of compensa- 
tion which shall embrace the injury by a commissioner 
or by a jury. The amount awarded should first be 
paid to the owner as is required in the case of a rail- 
road constructed under the general law. There should 
be no taking first and payment afterward, as each 
owner shall be able to force an assessment against the 
opposition of the railroad. Without therefore ex- 
amining the question whether the railroad proposed 
is really a rapid transit road, or is a mere incident to 
carry Coney Island travel, the motion for confirmation 
should be denied. 

GriuBert, J. The Constitution of the State requires, 
as a condition precedent to the construction of a street 
railroad, that the consent of the owners of one-half in 
value of the property bounded on that portion of the 
street upon which it is proposed to construct such 
railroad shall be first obtained, or in case the consent 
of such property owners cannot be obtained, then the 
determination of commissioners appointed by this 
court that such railroad ought to be constructed, con- 
firmed by the court, may be taken in lieu of the con- 
sent of the property owners. The petitioner is a cor- 
poration organized pursuant to the act known as the 
rapid transit act, and that act contains the same re- 
quirement. Const., art. 3, § 18; Laws 1875, chap. 606, 
This is an application by the corporation to confirma 
determination of the commissioners that the railroad 
which it proposes to construct in streets in the city of 
Brooklyn, and to operate by steam power, ought to be 
constructed and operated notwithstanding the requi- 
site consent of property owners has not been obtained, 
and the corporation has made no provision for com- 
pensating such owners us may sustain damages by 
reason of the construction and operation of such rail- 
road. 

It has been decided by the court of last resort 
(Matter of Kings Co. Elevated R., 82 N. Y. 95) that this 
court has the power, and that it is our duty to review 
the report of the commissioners upon the facts, and 
after a consideration of all the circumstances to deter- 
mine the question whether private rights and interests 
should be yielded for the sake of the public good. 
That being so, I have no hesitation in declaring my 
opinion that no man’s property should be taken for, or 
injuriously affected by, the construction or operation 
of an elevated railroad, except upon the condition that 
compensation forall damages sustained by him thereby 
should be made. Ample protection against direct in- 
vasions of the rights of private property is afforded by 
the fundamental law. It cannot be taken for public 
use without compensation. But property which merely 
abuts upon the street, and which the corporation does 
not “take” in a technical sense, may be injuriously 
affected by the railroad. The exclusion of light, the 
diffusion of offensive odors, smoke and steam, the dis- 
turbance caused by the rattling of the cars and the ob- 
struction of the atmosphere, tend to impair the value 
of property. The fact is indisputable that in many in- 
stances elevated railroads operated by steam power 
have injured property which has not been taken or in 
apy manuer appropriated by the corporation that owns 
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them. The evidence before us shows that similar con- 
sequences will follow the construction and operation 
of the petitioners’ proposed railroad. The injustice of 
treating such injuries as undeserving of compensation 
‘is perfectly apparent; nor can any amount of public 
benefit be deemed a just compensation therefor. And 
yet it is still a mooted question whether the owners of 
property injuriously affected, but not actually taken 
by the railroad corporation, are protected by the con- 
stitutional provision referred to. That question should 
be set at rest before railroad corporations are permitted 
to inflict further injuries upon private property. Their 
right to construct elevated railroads in streets should 
be made dependent upon their providing a suitable 
and sufficient indemnity to abutting owners against 
auy damages which they may sustain thereby, or if 
that may justly be deemed too onerous, then provision 
should be made by law for such indemnity in some 
other mode. 

Until such indemnity in a suitable form shall have 
been provided the report ought not to be confirmed. 


DyKMAN, J. It is in the fundamental law of this 
State that no law shall authorize the construction or 
operation of a street railroad, except upon the condi- 
tion that the consent of the owners of one-half in 
value of the property bounded on, and the consent 
also of the local authorities having the control of that 
portion of a street or highway upon which it is pro- 
posed to construct or operate such railroad, be first 
obtained, or in case the consent of such property own- 
ers cannot be first obtained, the General Term of the 
Supreme Court in the district in which it is proposed 
tu be constructed may, upon application, appoint three 
commissioners who shall determine, after a hearing of 
all parties interested, whether such railroad ought to 
be constructed or operated, and their determination 
confirmed by the court may be taken in lieu of the 
consent of the property Owners. This constitutional 
restriction was respected in the rapid transit act of 
1875, and the last part of section 3 of that law was 
made in conformity thereto. 

This corporation was organized under these provi- 
sions and is now in full subjection to their entire scope 
and limitation, and so it has been conducted thus far. 

The first commission contemplated has been ap- 
pointed and by it a route has been fixed and deter- 
mined foraroad. The effort to procure the consent 
of the requisite number of owners of property bounded 
ou the streets on which it was proposed to construct 
and operate the road resulted in failure. 

Thereupon there were appointed by the General Term 
of the Supreme Court three commissioners to deter- 
mine whether the road ought to be constructed and 
operated, and they have made report to the court in 
favor of construction. Yet to stand in place of con- 
sent of the property holders, their determination must 
be confirmed by the court. Such confirmation is now 
sought by the corporation and resisted by the owners, 
and the power to be exerted by the court is not a mere 
formal function. It has jurisdiction, power and duty 
to review the whole case, examine all the facts and 
determine in the exercise of sound judicial discretion 
whether they are sufficient to warrant the determina- 
tion of the commissioners. Matter of Kings Co. Elev. 
Ry. Co., 82 N. Y. 95. 

Plain it is that new functions have been added to the 
court to determine when in sound policy the objections 
of property owners should be overridden, and that in 
taking this power from the Legislature and grafting it 
on the judicial system, the intent was to secure more 
effectually private property against corporate encroach- 
ment. 

The wisdom of this provision in thus placing a power 
of partial repression in the property owners is well 
illustrated by this case. The Constitution, without 





discrimination against the lack of technical title to the 
centre of city streets, recognizes the rights of abutting 
owners and places in their hands a partial veto power. 
That power has been exerted and the reason put for- 
ward in justification of the veto is the great and irre- 
parable injury and damage which must result to pri- 
vate property by the construction of this road. 

This introduces to consideration the question of 
compensation, and being in, it takes place in the front 
rank of importance. 

In the present state of the law compensation is at 
least uncertain, and it is not just to throw any doubts 
into the balance against the owners of abutting prop- 
erty. The construction of this railroad would cause a 
sacrifice of private property and the most ardent ad- 
vocate of the exercise of the right of eminent domain, 
under which private property is appropriated, would 
never claim that it could or should be used to wrest 
private property from its owners where there may be 
no compensation. Public good alone is to be weighed 
against individual injury. The construction of a rail- 
way without compensation is confiscation of private 
property, and to outweigh that there must be some 
great public necessity. 

That has not been shown in this case. There may 
be and doubtless is a necessity for some means of 
rapid transit in Brooklyn, but there is at least equal 
necessity for protection to private rights and private 
property, and when the Coustitution has placed in the 
hands of property owners a weapon for their defense 
against corporations, of which they cannot be dis- 
armed even by the Legislature, the courts will not take 
it from them and deliver them over to their enemies 
without the clearest necessity. The great corporations, 
including the elevated railroads, have already sufficient 
power and control without assistance from the courts 
to tighten or extend their grasp. They have been 
favored by the Legislatnre with franchises and privi- 
leges until they have colossal proportions, and are 
carried on for the aggrandisement of the favored few 
in much disregard of individual and private rights, 
and at the great expense of the many; but we may at 
least hope that the day is not nigh when they can buy 
out the law or shove by justice. 

If the necessity for rapid transit in Brooklyn be as 
great as this corporation claims, it will reniunerate an 
vutlay for the depreciation to private property to re- 
sult from its realization, and its future may with 
safety be left to the operation of commercial laws. 

No further elaboration of this subject will be at- 
tempted here, and this opinion is against confirmation 
of this report on the following grounds: 

First. That compensation is not assured. 

Second. That construction of an elevated railroad 
on city streets, without compensation, is confiscation. 

Third. There is not disclosed a public necessity suffi- 
cient to justify the court in permitting the erection of 
this railroad against the dissent and opposition of more 
than one-half of the owners of property along its line. 

The motion to confirm should be denied. 

Motion to confirm report of commissioners denied. 








Quam 


BILLS OF LADING. 


SUPREME COURT OF —_ _— STATES, MARCH 20, 
8382. 


POLLARD V. VINTON. 


The legal character and effect of a bill of lading stated in refer- 
ence to its negotiable quality. 

Neither the master of a vessel nor the shipping agents of 
steamboats on the rivers of the interior, at points where 
they receive and deliver cargo, have authority to bind the 
vessel or its owners by giving a bill of lading for goods or 


cargo not received for shipment. 

Such a bill of lading, being outside of the power conferred by 
the agents’ authority, is void in the hands of a person who 
may have afterward in good faith taken it and advanced 
money on it. 

N error to the Circuit Court of the Cuited States for 
District of Kentucky. The opinion states the case. 
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Mruter, J. The defendant in error, who was also 
defendant below, was the owner of a steamboat run- 
ning between the cities of Memphis, on the Mississippi 
river, and Cincinnati, on the Ohio river, and is sued 
on a bill of lading for the non-delivery at Cincinnati of 
one hundred and fifty bales of cotton, according to its 
terms. The bill of lading was in the usual form, and 
signed by E. D. Cobb & Co., who were the general 
agents of Vinton for shipping purposes at Memphis, 
and was delivered to Dickinson, Williams & Co. at that 
place. They immediately drew a draft on the plaint- 
iffs in New York, payable at sight, for $5,900, to which 
they attached the bill of lading, which draft was duly 
accepted and paid. No cotton was shipped on the 
steamboat, or delivered at its wharf or to its agents for 
shipment, as stated in the bill of lading, the statement 
to that effect being untrue. 

These facts being undisputed, as they are found in 
the bill of exceptions, the court instructed the jury to 
find a verdict for the defendant, which was done, and 
judgment rendered accordingly. This instruction is 
the error complained of by the plaintiffs. 

A bill of lading is an instrument well known in com- 
mercial transactions, and its character and effect have 
been defined by judicial decisions. Inthe hands of the 
holder it is evidence of ownership, special or general, 
of the property mentioned in it, and of the right to re- 
ceive said property at the place of delivery. Notwith- 
standing it is designed to pass from hand to hand, with 
or without indorsement, and is efficacious for its ordi- 
nary purposes in the hands of the holder, it is nota 
negotiable instrument or obligation in the sense that a 
bill of exchange or a promissory note is. Its transfer 
does not preclude, as in those cases, all inquiry into the 
transaction in which it originated, because it has come 
into hands of persons who have innocently paid value 
for it. The doctrine of bona fide purchasers only applies 
to it in a limited sense. 

It is an instrument of a two-fold character. It is at 
once areceipt andacontract. In the former character 
it is an acknowledgment of the receipt of property on 
board his vessel by the owner of the vessel. In the 
latter it is a contract to carry safely and deliver. The 
receipt of the goods lies at the foundation of the con- 
tract to carry and deliver. If no goods are actually 
received, there can be no valid contract to carry or to 
deliver. 

To these elementary truths the reply is that the agent 
of defendant has acknowledged in writing the receipt 
of the goods, and promised for him that they should be 
safely delivered, and that the principal cannot repudi- 
ate the act of his agent in this matter, because it was 
within the scope of his employment. 

It will probably be conceded that the effect of the 
bill of lading and its binding force on the defendant is 
no stronger than if signed by himself as master of his 
own vessel. In such case we think the proposition 
cannot be successfully disputed that the person to 
whom such a bill of lading was first delivered cannot 
hold the signer responsible for goods not received by 
the carrier. 

Counsel for plaintiffs however say that in the hands 
of subsequent holders of such a bill of lading, who have 
paid value for it in good faith, the owner of the vessel 
is estopped by the policy of the law from derying what 
he has signed his name to and set afloat in the public 
market. However this may be, the plaintiffs’ counsel 
rest their case on the doctrine of agency, holding that 
defendant is absolutely responsible for the false repre- 
sentations of his agent in the bill of lading. 

But if we can suppose there was testimony from 
which the jury might have inferred either mistake or 
bad faith on the part of Cobb & Co., we are of opinion 
that Vinton, the ship-owner, is not liable for the false 
statement in the bill of lading, because the transaction 
was not within the scope of their authority. 








If we look to the evidence of the extent of their au- 
thority, as found in the bill of exceptions, it is this 
short sentence: 





‘** During the month of December, 1873” (the date of 


the bill of lading), *‘the firm of E. D. Cobb & Co., of 
Memphis, Tenn., were authorized agents of the defend. 
ant at Memphis, with power to solicit freights and to 
execute and deliver to shippers bills of lading for 
freight shipped on defendant’s steamboat, Ben. Frank- 
lin.” 

This authority to execute and deliver bills of lading 
has two limitations, namely: they could only be de- 
livered to shippers, and they could only be delivered 
for freight shipped on the steamboat. 

Before the power to make and deliver a bill of lading 
could arise, some person must have shipped goods on 
the vessel. Only then could there be a shipper, and 
only then could there be goods shipped. In saying this 
we do not mean that the goods must have been actually 
placed on the deck of the vessel. If they came within 
the control and custody of the officers of the boat for 
the purpose of shipment, the contract of carriage had 
commenced and the evidence of it in the form of a bill 
of lading would be binding. But without sucha deliy- 
ery there was no contract of carrying and the agents 
of defendant had no authority to make one. 

They had no authority to sell cotton and contract 
for delivery. They had no authority to sell bills of 
lading. They had no power to execute these instru- 
ments and go out and sell them to purchasers. Noman 
had aright to buy sucha bill of lading of them who 
had not delivered them the goods to be shipped. 

Such is not only the necessary inference from the 
definition of the authority under which they acted, as 
found in the bill of exceptions, but such would be the 
legal implication if their relation to defendant had 
been stated in more general terms. The result would 
have been the same if it had been merely stated that 
they were the shipping agents of the owner of the ves- 
sel at that point. 

It appears to us that this proposition was distinctly 
adjudged by this court in the case of Schooner Freeman 
v. Buckingham, 18 How. 182. 

In that case the schooner was libelled in admiralty 
for failing to deliver flour for which the master had 
given two bills of lading, certifying that it had been 
delivered on board the vessel at Cleveland, to be car- 
ried to Buffalo and safely delivered. The libellants, 
who resided in the city of New York, had advanced 
money to the consignee on these bills of lading, which 
were delivered to them. It turned out that no such 
flour had ever been shipped, and that the master had 
been induced, by the fraudulent orders of a person iu 
control of the vessel at the time, to make and deliver 
the bills of lading to him, and that he had sold the 
drafts on which libellants had paid the money and re- 
ceived the bills of lading in good faith. 

A question arose how far the claimant, who was the 
real owner, or general owner of the vessel, could be 
bound by the acts of the master appointed by one to 
whom he had confided the control of the vessel, and 
the court held, that having consented to this delivery 
of the vessel, he was bound by all the acts by whicha 
master could lawfully bind a vessel or its owner. 

The court in further discussing the question says: 
“Even if the master had been appointed by the claimant, 
a willful fraud committed by him on third persons by 
signing false bills of lading would not be within his 
agency. If the signer of a bill of lading was not the 
master of the vessel no one would suppose the vessel 
bound; and the reason is because the bill is signed by 
one not in privity with the owner. But the same rea- 
son applies to a signature made by a master out of the 
course of his employment. The taker assumes the 
risk not only of the genuineness of the signature, and 
of the fact that the signer was master of the vessel, but 
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sso of the apparent authority of the master to issue 
the bill of lading. We say the apparent authority, be- 
use any secret instructions by the owner, inconsis- 
tent with the authority with which the master appears 
tobe clothed, would not affect third persons. But the 
master of a vessel has no more apparent authority to 
ign bills of lading than he has to sign bills of sale of 
theship. He has an apparent authority if the ship be 
ageneral one to sign bills of lading for cargo actually 
shipped; and he has also authority to sign a bill of sale 
of the ship when, in case of disaster, his power of sale 
arises. But the authority in each case arises out of, 
and depends upon, a particular state of facts. It is 
yotan unlimited authority in one case more than in 
the other; and his act in either case does not bind the 
owner even in favor of an innocent purchaser, if the 
facts on Which his power depended did not exist; and 
it is incumbent upon those who are about to change 
their condition upon the faith of his authority, to 
ascertain the existence of all the facts upon which his 
authority depends.” 

And the court cites as settling the law in this way in 
England, the cases of Grant v. Norway, 2 Eng. Law & 
Eq. 837; Hubbarts v. Ward, 18 id. 551; and Coleman v. 
Riches, 29 id. 823. Also Walter v. Brewer, 11 Mass. 99. 
See also, McLean v. Fleming, L. R., 2 H. of L. 128; 
Maclachan’s Law or Merchant Shipping, 368-9. 

Itseems clear that the authority of EK. D. Cobb & Co., 
asshipping agents, cannot be greater than that of the 
master of a vessel transacting business by his ship in 
all the ports of the world. 

And we are unable to see why this case is not conclu- 
sive of the one before us, unless we are prepared to 
overrule it squarely. The very questions of the power 
of the agent to bind the owner by a bill of lading for 
goods never received, and of the effect of such a bill of 
lading as to innocent purchasers without notice, were 
discussed and were properly in the case and were 
decided adversely to the principles on which plaintiffs’ 
counsel insist in this case. Numerous other cases are 
cited in the brief of counsel in support of these views, 
but we deem it unnecessary to give them more special 
notice. 

The case of the New York and New Haven R. Co. v. 
Schuyler, 34 N. Y. 65, is much relied on by counsel as 
opposed to this principle. 

Whatever may be the true rule which characterizes 
actions of officers of a corporation who are placed in 
control as the governing force of the corporation, which 
actions are at once a fraud on the corporation and the 
parties with whom they deal, and how far courts may 
yet decide to hold the corporations liable for such exer- 
cise of power by their officers, they can have no con- 
trolling influence over cases like the present. In the 
one before us it is a question of pure agency, and de- 
pends solely on{the power confided to the agent. 

In the other case the officer is the corporation for 
many purposes. Certainly.a corporation can be charged 
with no intelligent action, or with entertaining any 
purpose, or committing any fraud, except as this intelli- 
gence, this purpose, this fraud is evidenced by the ac- 
tions of its officers. And while it may be conceded 
that for many purposes they are agents and are to be 
treated as the agents of the corporation or of the cor- 
porators, it is also true, that for some purposes they 
are the corporation, and their acts as such officers are 
its acts. 

We do not think the case of the R. R. Co. v. Schuyler 
presents a rule for this case. 

The judgment of the Circuit Court is affirmed. 


——— 


PROMISE TO MARRY INVALID UNDER 
STATUTE OF FRAUDS. 
UNITED STATES CIRCUIT COURT, S. D. NEW YORK 
JANUARY 31, 1882. 


ULMAN Vv. MEYER. 
The New York Statute of Frauds provides thus: “In the fol- 
lowing cases every agreement shall be void unless in writ- 








ing. (1) Every agreement that by its terms is not to be 
performed in one year from the making thereof. (2) 
Every special promise, ete. (3) Every agreement, promise 
or undertaking made upon consideration of marriage, ex- 
cept mutual promise to marry.” Held, that a promise 
to marry not to be performed within a year is void under 
the statute if not in writing. 


| grees for breach of promise to marry. Motion by 
defendant for a new trial. Sufficient facts appear 
in the opinion. 

WALLACE, J. Lam constrained to hold that the de- 
fendant was erroneously precluded from the benefit 
of his defense under the statute of frauds on the trial 
of the action, and that the construction of the statute, 
which, upon a hasty reading seemed correct, cannot be 
maintained, The case turns upon the construction of 
the statute of frauds, the phraseology of which differs 
from that of the statute of Charles II. It is stated in 
Pars. on Cont. (vol. 3, p. 3), that although provisions 
substantially similar have been made by the statutes 
of this country, in no one State is the English statute 
exactly copied. 

It was alleged in the present case, and the evidence 
tended to show, that by the terms of the agreement of 
marriage between the parties the marriage was not to 
take place until some time after the expiration of one 
year. It was held, that by force of the exception in 
the third section of our statute, promises to marry 
were not required to be in writing under any circum- 
stances, the view being taken that it was the intention 
of the statute to withdraw agreements to marry alto- 
gether from its operation. 

As an original proposition it might be debated 
whether the statute of frauds was ever intended to 
apply to agreements to marry. They are agreements 
of a private and confidential nature, which, in countries 
where the common law prevails, are usually proved by 
circumstantial evidence, and at the time the English 
statute was passed were not actionable at law, but were 
the subjects of proceedings in the ecclesiastical courts 
to compel performance of them. Nevertheless, at an 
early day after such actions became cognizable in courts 
of law the defense of the statute of frauds was inter- 
posed, under that clause of the statute which denies a 
right of action upon any agreement made upon con- 
sideration of marriage unless the agreement is in writ- 
ing; and though it was held that such clause only 
related to agreement for marriage settlements, there 
seems to have been no doubt in the minds of the judges 
that promises to marry were within the general pur- 
view of the statute. In our own country, in Derby v. 
Phelps, 2 N. TH. 515, the question was directly decided, 
and it was held that although the defense could not be 
maintained under the marriage clause of the statute, 
it was tenable under the clause requiring all agree- 
ments not to be performed within a year to be in writ- 
ing. To the same effect are Nichols v. Weaver, 7 Kans. 
373, and Lawrence v. Cooke, 56 Me. 193. 

The question has never been presented in our own 
State, and the ruling upon the trial was made under 
the impression that the exception in the third clause 
of our statute was meaningless, unless intended to re- 
late to all the clauses. It was entirely unnecessary if 
limited to the particular clause in which it is placed, 
because by thesettled construction of the statute the 
clause did not apply to the excepted class of promises. 
1 Ld. Raym. 387; 1 Strange, 34. When English stat- 
utes, such as the statute of frauds, have been adopted 
into our own legislation, the known and settled con- 
struction of these statutes has been considered as 
silently incorporated into the acts. Pennock yv. Dia- 
logue, 2 Pet. 1. 

A more careful examination has however satified me 
that the only purpose of inserting the exception was 
by way of explanation, and to remove any doubt as to 
the meaning of the clause by incorporating into it 
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expressly what would otherwise have been left to im- 
plication. This conclusion is more reasonable than 
the supposition that so important an innovation upon 
the statute of frauds would have been engrafted so 
ambiguously. If it had been intended to exclude 
promises of marriage altogether from the operation of 
the statute, it could have been plainly evinced by in- 
serting the exception where it would naturally apply 
to all the classes of promises required to be in writing; 
as it is, it more obviously refers to the marriage clause, 
and the class of promises covered by that clause. It 
has no necessary relation to the other classes of prom- 
ises. While the letters of the parties show a marriage 
engagement, the terms of the engagement and the time 
of the marriage are not indicated sufficiently to take 
the case out of the statute. The evidence offered to 
show that the promise of the defendant was not, by its 
terms, to be performed within a year, was sufficient to 
present a question of fact for the jury. 

As this question was withdrawn from their considera- 
tion, there must be a new trial. 

——___——_ 


NEGOTIABLE INSTRUMENT MADE BY 
CORPORATION. 


SUPREME COURT OF THE UNITED STATES, 
APRIL 10, 1882. 
Hitcncock v. BUCHANAN. 

A bill of exchange, headed ‘‘ Office of Belleville Nail Mill Co.,” 
and concluding ‘*‘ charge same to account of Belleville Nail 
Mill Co., A. B., President, C. D., Secretary,” is the bill of 
the company, and not of the individual signers; and a 
declaration thereon against the latter as drawers, setting 
forth the instrument, and alleging it to be their bill of ex- 
change, is bad on demurrer. 

A statute prohibiting defendants, in actions upon written in- 
struments, from denying their signatures, except under 
plea verified by affidavit, does not apply to a case in which 
the defendants demur because the instrument declared on 
appears upon its face to be the contract of their principa] 
and not of themselves, 

N error to the Circuit Court of the United States for 

the Southern District of Illinois. 

This was an action of assumpsit by the plaintiff as 
indorsee against William C. Buchanan and James C. 
Waugh as drawers of the following bill of exchange: 

“ OFFICE OF BELLEVILLE NAIL MILt Co., } 
BELLEVILLE, I[Lu., Dec. 15, 1875. i 
** $5,477.13. 

“Four mouths after date, pay to the order of John 
Stevens, jr., cashier, $5,477.15, value received, and 
charge same to account of Belleville Nail Mill Co. 

“Wa. C. BUCHANAN, President, 
* JAMES C. WAUGH, Secretary. 

“To J. H. Pieper, Treasurer, Belleville, Ill. 

The declaration alleged that the defendants, on the 
15th of December, 1875, ‘‘ at the office of Belleville Nail 
Mill Co., Belleville, Ill., made their certain bill of ex- 
change ”’ (describing it) and after it had been accepted 
by the drawee, delivered it to the payee therein named, 
and he indorsed it to the plaintiff, and the bill at ma- 
turity was presented for payment, and payment refused, 
and the bill protested for non-payment, and the de- 
fendants, knowing that it would not be paid by the 
acceptor, had omitted to provide funds for its payment. 
A copy of the instrument above set forth, and of the 
acceptance and indorsement thereon, was filed with 
the declaration. 

The defendants, after oyer craved and had, severally 
filed general demurrers to the declaration, which were 
sustained by the Circuit Court, and judgment given 
for the defendants, on the ground that the instrument 
declared on was the bill of exchange of the Belleville 
Nail Mill Company, and not the bill of the defendants. 





Gray, J. The bill of exchange declared on is manj. 
festly the draft of the Belleville Nail Mill Company, 
and not of the individuals by whose hands it is syb. 
scribed. It purports to be made at the office of the 
company, and directs the drawee to charge the amount 
thereof to the account of the company, of which the 
signers describe themselves as president and secretary, 
An instrument bearing on its face all these signs of 
being the contract of the principal cannot be held to 
bind the agents personally. Sayre v. Nichols,7 Ca), 
535; Carpenter v. Farnsworth, 106 Mass. 561, and cases 
there cited. 

The allegation in the declaration, that the defend. 
ants made ‘‘their’’ bill of exchange, is inconsistent 
with the terms of the writing sued on and made a part 
of the record, and is not admitted by the demurrer, 
Dillon v. Barnard, 21 Wall. 430; Bina v. Tyler, 79 Th. 
248. 

The provision of the statute of Illinois (ed. 1877, title 
Practice, §§ 54, 36), prohibiting defendants sued on writ- 
ten instruments from denying their signatures, except 
under plea verified by affidavit, has no application 
where the fact of signature is admitted by demurrer, 
and the only issue is one of law. 

Judgment affirmed. 


Es 
PROXIMATE AND REMOTE DAMAGES— 


WRONGFUL ACT CAUSING LOSS OF 
BUSINESS. 





NEW JERSEY SUPREME COURT OF JUDICATURE, 
NOVEMBER TERM, 1881. 


HuaGues v. McDonouGu.* 

1. A person is answerable at law for all the consequences of 
his wrongful acts, which were reasonably to be foreseen, 
and which were the results in the usual order of things of 
such wrongful act. 

2. A declaration shows a legal cause of action which alleges 
that the plaintiff's trade was that of a horseshoer ; that 
he shod a horse for one V. R.; that the defendant, with 
the intent of making V. R. believe that the work of the 
plaintiff was badly done, privily loosened such shoe, ete. ; 
that such artifice succeeded, and plaintiff lost custom of 
vo 


()* writ of error. 


The substance of the declaration was that the plaint- 
iff was a blacksmith and horseshoer by trade of good 
character, etc.; that he had obtained the patronage of 
one Peter Van Riper, and that on a certain occasion 
he shod a certain mare of the said Van Riper in a good 
and workmanlike manner; that the defendant, ma- 
liciously intending to injure the plaintiff in his said 
trade, etc., “did willfully and maliciously mutilate, 
impair and destroy the work done and performed by 
the said plaintiff upon the mare of the said Van Riper, 
without the knowledge of the said Van Riper, by 
loosening a shoe which was recently put on by the said 
plaintiff, so that if the mare was driven the shoe would 
come off easily, and thus make it appear that the said 
plaintiff was an unskillful and careless horseshoer and 
blacksmith, and that the said mare was not shod in 4 
good and workmanlike manner, and thus deprive the 
said plaintiff of the patronage and custom of the said 
Van Riper.” 

The second count charges the defendant with driving 
a nail in the foot of the horse of Van Riper after it 
had been shod by the plaintiff, with the same design 
as specified in the first count. 

The special damage laid was the loss of Van Riper a8 
a customer. 





* Appearing in 14 Vroom’s (43 N. J. Law) Reports. 
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Argued at June Term, 1881, before Beasley, Chief 
Justice, and Justices Scudder, Knapp and Reed. 


W. B. Guild, Jr., for plaintiff in error. 
S. Kalisch, for defendant. 


BeasteEY, C.J. The single exception taken to this 
record is, that the wrongful act, alleged to have been 
done by the defendant, does not appear to have been 
go closely conuected with the damages resulting to the 
plaintiff as to constitute an actionable tort. The con- 
tention was that the wrong was done to Van Riper; 
that it was his horse whose shoe was loosened and 
whose foot was pricked, and that the immediate injury 
aud damage were to him, and that consequently the 
damages of the plaintiff were too remote to be made 
the basis of a legal claim. 

But this contention involves a misapplication of the 
legal principle and cannot be sustained. The illegal 
act of the defendant had a close causal connection 
with the hurt done to the plaintiff, and such hurt was 
the natural and almost direct product of such cause. 
Such harmful result was sure to follow, in the usual 
course of things, from the specified malfeasance. The 
defendant is conclusively chargeable with the knowl- 
edge of this injurious effect of his conduct, for such 
effect was almost certain to follow from such conduct, 
without the occurrence of auy extraordinary event or 
the help of any extraneous cause. The act had a two- 
fold injurious aspect: it was calculated to injure both 
Van Riper and the plaintiff; and as each was directly 
damnified, I can perceive no reason why each could 
not repair his losses by an action. 

The facts here involved do not, with respect to their 
legal significance, resemble the juncture that gave rise 
to the doctrine established in the case of Vicars v. 
Wilcocks, 8 East, 1. In that instance the action was 
for a slander that required the existence of special 
damage as one of its necessary constituents, and it was 
decided that such constituent was not shown by proof 
of the fact that as a result of the defamation the 
plaintiff had been discharged from his service by his 
employer before the end of the term for which he had 
contracted. The ground of this decision was that this 
discharge of the plaintiff from his employment was 
illegal and was the act of a third party for which the 
defendant was not responsible, and that as the wrong 
of the slander became detrimental only by reason of 
au independent wrongful act of another, the injury 
was to be imputed to the last wrong and not to that 
which was farther distant one remove. In his elucida- 
tion of the law in this case, Lord Ellenborough says, 
alluding to the discharge of the plaintiff from his em- 
ployment, that it ‘‘was a mere wrongful act of the 
master for which the defendant was no more answer- 
able than if, in consequence of the words, other per- 
sons had afterward assembled and seized the plaintiff 
and thrown him into a horse-pond by way of punish- 
ment for his supposed transgression.’’ The class of 
cases to which this authority belongs rests upon the 
principle that a man is responsible only for the natural 
consequences of his own misdeeds, and that he is not 
answerable for detriments that ensue from the mis- 
deeds of others. But this doctrine, it is to be remem- 
bered, does not exclude responsibility when the damage 
results to the party injured through the intervention 
of the legal and innocent acts of third parties, for in 
such instances damage is regarded as occasioned by 
the wrongful cause, and not at all by those which are 
not wrongful. Where the effect was reasonably to 
have been foreseen’ and where, in the usual course of 
events, it was likely to follow from the cause, the per- 
son putting such cause in motion wil! be responsible, 
even though there may have been many concurring 
events or agencies between such cause and its conse- 
quences. This principle is stated and is illustrated by 





areference to a multitude of decisions in Cooley on 
Torts, 70 et seq. 

The case of McDonald v. Snelling, 14 Allen, 290, is 
pertinent to this point, and also to the circumstance 
that a wrongful act which is primarily detrimental to 
one person may, under some conditions, be actionable 
by a third person, to whom more remotely damage has 
been occasioned. In the case cited it appeared that 
the defendant’s servant negligently drove his carriage 
against the carriage of a second person, and by that 
means caused the horse attached to such second car- 
riage torun away. ‘The plaintiff was injured by this 
latter runaway horse in his flight, and it was decided 
that the defendant was liable for the damage thus done 
to the plaintiff. It will be noted that here the primary 
injury by the defendant’s negligence was done to the 
owner of the carriage first struck whose horse was 
terrified and ran away; and that the injury to the 
plaintiff was removed one degree further from such 
wrongful cause, being occasioned by the horse thus put 
to flight; nevertheless such latter damage was held to 
be, in a legal point of view, proximate, as it was in the 
usual course of things the probable and natural result 
from the negligence of the defendant. Therule of de- 
cision is stated in these terms: ‘‘ Where aright or duty 
is created wholly by contract, it can only be enforced 
between the contracting parties; but where the de- 
fendant has violated a duty impused upon him by the 
common law, it seems just and reasonable that he 
should be held liable to every person injured whose in- 
jury is the natural and probable consequence of the 
misconduct. In our opinion this is the well-established 
and ancient doctrine of the common law, and such a 
liability extends to consequential injuries by whom- 
soever sustained, so long as they are of a character 
likely to follow and which might reasonably have been 
anticipated as the natural and probable result under 
ordinary circumstances of the wrongful act.” 

This same rule of law is sanctioned and enforced in 
Rigby v. Hewitt, 5 Exch. 242, Chief Baron Pollock 
saying: ‘‘I am however disposed not quite to acqui- 
esce to the full extent in the proposition that a person 
is responsible for all the possible consequences of his 
negligence. I wish to guard against laying down the 
proposition so universally; but of this 1 am quite clear, 
that every person who does a wrong is at least respon- 
sible for all the mischievous consequences that may 
reasonably be expected to result under ordinary cir- 
cumstances from such misconduct.’ Judge Parsons 
expresses the rule almost in these same terms. 2 Par- 
sons on Cont., 456, 

In this same line there are many other illustrative 
cases among which should be specially noted the fol- 
lowing: Dixon v. Fawcus, 30 L. J., Q. B. 137; Tarleton 
v. McGawley, Peake, 270; Bell v. Midland Railway Co., 
10C. B. (N. 8.) 307; Keeble v. Hickeringill, 11 East, 
574, n. 

The principles thus propounded must have a con- 
trolling effect in the decision of the question now 
before this court, as they decisively show that the 
damage of which the plaintiff complained was not, in 
a legal sense, remote from the wrongful act. What in 
point of substance was done by the defendant was 
this: he defamed, by the medium of a fraudulent de- 
vice, the plaintiff in his trade, and by means of which 
defamation the latter sustained special detriment. If 
this defamation had been accomplished by words 
spoken or written, or by signs or pictures, it is plain 
the wrong could have been remedied in the usual form 
by an action on the case for the slander; and plainly 
no reason exists why the law should not afford a simi- 
lar redress when the same injury has been inflicted by 
disreputable craft. It is admitted upon the record 
that the plaintiff has sustained a loss by the fraudulent 





misconduct of the defendant; that such loss was not 
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only likely, in the natural order of events, to proceed 
from such misconduct, but that it was the design of 
the defendant to produce such result by his act. Under 
such circumstances it would be strange indeed if the 
party thus wronged could not obtain indemnification 
by an appeal to the judicial tribunals. 


a 
NEW YORK COURT OF APPEALS ABSTRACT. 


ARREST — WHERE SHERIFF RELEASES ON BAIL HE 
CANNOT RE-ARREST UNTIL SURETIES FAIL TO JUSTIFY 
AFTER NOTICE.— When a sheriff makes an arrest ina 
civil action, if defendant offers sufficient bail he must 
take it and discharge him. It is not not discretionary 
with him whether or not he will take bail; he is bound 
to take, and if he refuses, acts oppressively, or declines 
to accept reasonable bail, he can be held responsible 
for his misconduct. As the bail is in the first instance 
for his protection he must see to it that it is sufficient. 
Where he has discharged a prisoner on receiving bail, 
and plaintiff (under § 192 of the Old Code) gives notice 
that he does not accept bail, the sheriff may, by notice, 
require the bail to justify, and ifjthe bail fail to justify 
the sheriff becomes liable as bail, but until such failure 
to justify he cannot re-arrest the defendant. A sheriff 
in an action in which an order of arrest was granted 
arrested S. 8S. immediately gave bail in the form re- 
quired by the practice with two sureties. Within the 
proper time notice of the non-acceptance of the bail 
was served on the sheriff by the attorney for plaintiff, 
and the sheriff transmitted such notice to the attorneys 
forS. Thereafter these attorneys moved to vacate the 
order of arrest, and stipulations were made between 
them and plaintiff's attorney, consenting that S.’should 
have five days after the decision of the motion to 
vacate the order of arrest within which to serve notice 
of justification of the bail. The motion does not appear 
to have been decided. About three months afterward 
the sheriff notified the attorneys of S. that he would 
expect the undertaking upon the arrest to be approved 
at once, either by the judge on justification or by the 
attorney for plaintiff. The bail not being approved for 
several months, the sheriff issued an order remanding 
8S. to jail for non-justification and directing certain 
persons toexecutetheremand. Underthisinstrument 
S. was re-arrested and imprisoned in the county jail. 
In an action by S. against the sheriff the deputy exe- 
cuting the warrant and the warden of the jail for false 
imprisonment, held, that S. was entitled to recover. 
Judgment affirmed. Arteaga v. Flack. Opinion by 
Earl, J. 

[Decided March 21, 1882.] 


MARRIAGE — PRESUMPTION THAT CONTINUED CO- 
HABITATION IS NOT ILLICIT— ALLEGED HUSBAND 
LEADING A DOUBLE LIFE — EVIDENCE — LETTER SIGNED 
BY ANOTHER THAN WRITER— TRANSACTION WITH DE- 
CEASED PERSON.— (1) B. lived two lives, in one locality 
he seemed to bea bachelor possessing wealth, at the 
head of a respectable business, occupying rooms with 
his sister and with others during much of the period, 
and not so frequently absent from home as to arouse 
suspicion or remark. In another locality in the same 
city he appeared under another name, living with 
plaintiff as his wife, introducing her as such, called 
uncle by her nephew and deemed father by her daugh- 
ter, paying her bills and expenses, furnishing her the 
food and shelter he shared,and nursing her through 
severe and continud illness. The intercourse created 
no scandal but was reputed to be virtuous and respecta- 
ble and that of husband and wife. No formal or cere- 
monial marriage was shown, nor any express agreement 
between the parties constituting such relation. The 
cohabitation continued for about 35 years. It was also 
shown that at the age of about 17 plaintiff had returned 





to her home with an infant of tender years, no hus- 
band came with her or was known, there was no ac- 
knowledged father of the child and not a word of 
explanation seems to have been made. In an action 
by plaintiff against the heirs of B. for dower in his 
land, held, that the presumption was not that the 
intercourse between B. and plaintiff was illicit in its 
origin. The rule that a connection confessedly illicit 
in its origin or shown to have been such will be pre- 
sumed to retain that character until some change is 
established is both logical and just. Brinkley y, 
Brinkley, 50 N. Y. 198. But facts often indicate a 
change in the character of the cohabitation, so that in 
spite of the illicit origin the subsequent intercourse is 
deemed matrimonial. Fenton v. Reed, 4 Johns. 52; 
Rose v. Clark, 8 Paige, 574; Starr v. Peck, 1 Hill, 270; 
Jackson v. Claw, 18 Johns. 346. See also, Caujolle y, 
Ferrie, 23 N. Y. 90. In the case at bar the facts fail to 
establish an illicit origin of the cohabitation as a sepa- 
rate and independent fact. (2) The fact that B. was 
reputed to be a bachelor and unmarried, held, inad- 
missible. This repute was not the product of the co- 
habitation and did not tend to explain it or solve its 
character,and could by no possibility bearjupon it. That 
B. lived a single life without presence or appearance 
of a wife or daughter at his rooms when boarding with 
his sister, was a fact properly admissible. See in rela- 
tion to the subject, Clayton v. Wardell, 4 N. Y. 230; 
Commonwealth v. Stump, 53 Penn. St. 135; Vincent's 
Appeal, 50 id, 228; Lyle v. Ellwood, 19 Eq. C. 98. (3) A 
letter, the body of which was in the handwriting of B. 
and which was signed by the plaintiff as ‘* Mrs. Mary 
B.,”’ which congratulated her nephew upon his marri- 
age and said: ‘‘ We wish you much joy,” and also “we 
expected a visit from you,” held, admissible as tend- 
ing to characterize the existing relation of B. and 
plaintiff and to indicate its connubial character. (4) A 
witness called for plaintiff, testified that B. once said 
to him that he was a married man once when he was a 
young man. On cross-examination he was asked if he 
did not ask B., in the presence of a party to this 
action, whether he was married, to which he replied 
‘No, sir; I ama bachelor.’”’ A. was then called and 
permitted to testify to this conversation against the 
objection of the plaintiff. The court admitted the 
evidence to contradict W. Held, that A. was compe- 
tent to testify, as it was not a transaction or conversa- 
tion between her and B., she was merely a listener to 
one between him and W. See Cary v. White, 59N. Y. 
336; Hildebrandt v. Crawford, 65 id. 107. See also, 
Vantuyle v. Vantuyle, 57 Barb. 241; Platner v. Platner, 
78 N. Y. 90. Judgment reversed. Badger v. Badger. 
Opinion by Finch, J; Rapallo, Earl and Danforth, 
JJ., concur; Andrews, C. J., Tracy and Miller, JJ., 
concur in result. 

[Decided April 11, 1882.] 


WILL— CONSTRUCTION OF — BREACH OF CONDITION 
— VALIDITY OF CONDITION IN RESTRAINT OF MAR- 
RIAGE.—Testator in hia will provided as follows: “I 
give, devise and bequeath to my daughter Mary the 
sum of $16,000, to be paid to her by my executors upon 
her attaining tho age of 21 years or upon her marriage 
before she attains the age of 21 years, with the consent 
of her mother and my executors. And in the event 
of my daughter Mary marrying against the consent of 
my said executors and her said mother, then instead 
of the said sum of $16,000 she shall only receive from 
my said executors the sum of $5,000 in full for her 
share of my estate.”” The will further provided that 
the widow should have the tuition, custody and con- 
trol of testator’s children ‘‘ as long as she remains un- 
married and takes proper care of them,’’ but in case 
of her death or marriage during the single life or non- 
age of any of his children, then that his executors 
should immediately take charge of his children and 
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place them under the care of some suitable person to 
pe approved by both his executors. After the death 
of testator his widowremarried. Subsequently Mary, 
the daughter, being then about 18 years of age, mar- 
ried with the consent of the executors but without 
the consent of her mother. Held, that the marriage 
of Mary without the consent of her mother was a 
preach of the condition in the will and she was entitled 
only to the sum of 35,000. The remarriage of the 
mother did not take away the necessity of her consent, 
See Raeymish v. Martin, 3 Atk. 334; Long v. Ricketts, 
2Sim. & St. 179; Clark v. Parker, 19 Ves. 17. Held, 
also, that the condition in relation to marriage was 
not invalid as being in restraint of marriage. A con- 
dition prohibiting marriage before 21 without consent 
is by the common law valid and lawful. In this case 
there was no gift over in case of a breach of the con- 
dition, but the legacy was charged upon the realty. 
Held, that while the rule is that where there is no de- 
vise over or a direction that the legacy should fall into 
the residue, a breach of a condition subsequent an- 
nexed to a legacy in qualified restraint of marriage 
dves not operate to divest the title of the legatee, the 
legacy cannot be enforced as a charge upon the real 
estate. See Harvey v. Aston, 1 Atk. 378; Wheeler v. 
Bingham, 3 id. 364; Lloyd v. Branton, 3 Mar. 118; 
Stackpole v. Beaumont, 3 Ves. Jr. 89; Marples v. 
Bainbridge, 1 Mab. 318; Scott v. Tyler, 2 Bro. Ch. 432; 
Cornell v. Lovett, 11 Cas. 100; Corn v. Stauffer, 10 
Varr. 350. Judgment affirmed. Hogan vy. Curtin. 
Opinion by Andrews, C. J. 

(Decided Feb. 28, 1882.] 


— ——_ ¢ ——_——_ 


S SUPREME COURT AB- 
STRACT. 

APPEAL—CLAIM LITIGATED DETERMINES AMOUNT 
IN IssUE.— A fund liable for debts under an assign- 
ment was $6,354, the debts entitled to the benefit of 
this fund were $17,233, of which complainants in this 
suit represented $9,672. Held, that the amount of 
complainant’s claim not being $5,000, this court, under 
the rule in Terry v. Hatch, 93 U.S. 44, had not juris- 
diction to consider an appeal. Appeal from U. S. Cire. 
Ct., W. D., Tennessee, dismissed. Chatfield v. Boyle. 
Opinion by Waite, C. J. 

(Decided March 6, 1882. 


BANKRUPTCY—ATTACHMENT PROCEEDINGS IN STATE 
COURT WHEN ASSIGNOR APPEARS NOT REVIEWABLE IN 
SEPARATE ACTION IN FEDERAL COURT.—A. commenced 
asuit against his debtor B. in‘a State law court, attach- 
ing real estate belonging to tbe debtor. Subsequently 
C.and other creditors commenced suits against B. in 
a Chancery court of the same State and attached the 
same property. More than a year thereafter B. filed 
a petition in bankruptey and was adjudged a bankrupt. 
D., his assignee, appeared in the chancery suits, and a 
decree was made in that Chancery Court fixing the 
amount of indebtedness of B. to the respective com- 
plainants, adjudging that the attached property be sold, 
the proceeds paid to the attaching creditors, the sur- 
plus, if any, to the assignee in bankruptcy. Thereafter 
A. appeared in the Chancery Court, asserted his prior 
attachment in the law court to be a prior lien and asked 
& postponement of the sale of the property, to be made 
aparty to the equity suits. The Chancery Court denied 
the postponement, but gave A. a right to file a petition 
in the equity cases to establish his priority if it existed 
tothe fund. It did not appear that A. availed himself 
of this right. The sale took place, the property was 
sold to purchasers, and realized not enough to pay the 
claim of C. and the other creditors in the chancery 
suits. A. thereafter commenced an action in the 


UNITED STATE 


Federal District Court sitting in bankruptcy in order 





to secure an adjudication establishing his prior lien, 
and asked a decree declaring the sales by the Court of 
Chancery void, and directing a sale of the property 
under the order of the bankruptcy court, and the appli- 
cation of the proceeds first to the payment of his debt. 
Held, that the relief would not be granted. The decis- 
ion of the Chancery Court concluded all parties before 
it and its action was not reviewable in another court. 
See Doe v. Childress, 21 Wall. 646; Eyster v. Gaff, 91 
U. S. 522; Scott v. Kelley, 22 Wall. 57; Claflin v. 
Houseman, 93 U. 8. 133; Jerome v. McCarter, 94id. 737; 
McHenry v. Société Francaise, 95 id. 58. Decree of 
U.S. Cire. Ct., W. D., Tennessee, reversed. Davis v. 
Friedlander. Opinion by Harlan, J. 

(Decided Jan. 9, 1882. ] 


EQUITABLE ACTION — WHAT SUFFICIENT BILL TO 
AUTHORIZE INJUNCTION.— A bill in equity by a muni- 
cipal corporation averred that plaintiff is a municipa! 
corporation, its eastern boundary being the middle of 
the main channel of the Missippiriver. It is the pro- 
prietor of the bed of that river within the city limits, 
and by its charter is authorized to construct all need- 
ful improvements in the harbor; to control, guide or 
deflect the current of the river; to erect, repair and 
regulate public wharves and docks; to regulate the 
stationing, anchoring and mooring of vessels and 
wharf-boats within the city; to charge and collect 
wharfage; and to set aside and lease portions of the 
improved wharf. It further set forth its purpose to 
establish a wharf by ordinance on certain premises, 
and that the defendant is engaged in the business of 
manufacturing and selling lumber, and is erecting a 
saw-mill upon the premises just described. For the 
purpose of hauling saw-logs from the river, the defend- 
ant is constructing a run-way, extending from the mill 
into the river, a distance of about one hundred feet 
eastwardly from its western bank. It is also driving 
piles in the bed of the river east of the eastern bound- 
ary of its premises, and east of the eastern line of the 
wharf, as established by the city. Portions of the 
wharf, established by the ordinance, to the north and 
to the south of defendant’s premises, have been in- 
proved and completed by the city, and are used for 
landing boats and vessels engaged in navigation. After 
averring in substance these facts, the bill proceeds: 
“That the effect of driving the piles in the bed of the 
river and constructing the run-way as aforesaid, as 
proposed and intended by defendant, will be to divert 
the navigable water of the Mississippi river from its 
natural course and throw it east of its natural location, 
and from along the river bank north and south of said 
run-way and piling, and create, in front of and upon 
plaintiffs improved wharf as aforesaid, a deposit of 
mud and sediment, so that it will be impossible for 
boats and vessels engaged in navigating the Mississippi 
river to approach or land at the improved wharf north 
and south of defendant’s premises.’”’ The bill then 
alleged that plaintiff had no adequate legal remedy, and 
asked that defendant be enjoined from driving piles 
and constructing its run-ways east of the western 
water’s edge in front of its premises; that it be required 
to remove the piles already driven, and the run-way so 
far as constructed; and that the city have such other 
and further relief in the premises as may be pruper. 
Held, that there were sufficient facts stated to make a 
prima facie case of the right of the city to bring the 
action and for granting the relief asked. Judgment 
of U.S. Cire. Ct., FE. D., Missouri, reversed. City of 
St. Louis v. Knapp, Stout & Co. Opinion by Harlan, J. 
[Decided March 6, 1882.] 


PATENT — OWNER OF PATENTED MACHTNE MAY USE 
THROUGH EXTENDED TERM AND SELL.— The right of 
an owner of a patented machine, without any condi- 
tions attached to his ownership, to continue the use of 
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his machine during an extended term of the patent is 
well settled. Bloomer v. McQuewan, 14 How. 550; 
Chaffee v. Boston Belting Co., 22 id. 223; Mitchell v. 
Hawley, 16 Wall. 547; Adams v. Burke, 17 id. 455. He 
can also sell it to others to be used in the same way. 
Power to sell the machine and transfer the accompany- 
ing right of use is an incident of unrestricted owner- 
ship. Decree of U. 8. Cire. Ct., 8. D., Ohio, affirmed in 
partand reversed in part. Union Puper Bag Machine 
Co. v. Nixon. Opinion by Waite, C. J. 

(Decided March 6, 1882.] 


——__>__—_—. 


STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


UNITED 





MARITIME LAW — WHEN MORTGAGERF OF VESSEL MAY 
BE PARTY IN ADMIRALTY PROCEEDINGS — INSURANCE 
cCOMPANY.—The mortgagee of a vessel sunk by a colli- 
sion is entitled, for the protection of his mortgage in- 
terest, to come in on petition as co-libellant in a libel 
filed by the owners against the offending vessel. He 
may also represent in such petition the interest of in- 
surers, by their consent, who have paid a part of the 
loss. Admiralty courts have jurisdiction in all cases 
of maritime torts connected with navigation, and this 
jurisdiction is exercised in favor of all persons who 
would have a remedy at common law for similar in- 
juries by an action on the case. Philadelphia W. & B. 
Co. v. Philadelphia & H. DeG. Co., 23 TLow. 209, 215. 
A mortgagee at common law can maintain an action 
of trespass or of trespass upon the case, for any injury 
to his interest as mortgagee (Van Pelt v. MeGraw, 4 N. 
Y. 110; Manning v. Monaghan, 23 id. 539); and when- 
ever such an injury arises through a marine tort, he 
has therefore upon the general principles of admi- 
ralty jurisdiction, a right to relief in this court. ‘All 
persons interested in the cause of action may be 
joined as libellants; in a collision, for instance, the 
owners of the ship which is injured, the shippers of 
the goods, and all persons affected by the injury which 
is the subject of the suit.’”’ Dunlap, Adm. Pr. 85. 
And where insurance companies paid a portion of the 
loss to certain mortgagees, held that such mortgagees 
could prosecute in behalf of such companies. Fritz v. 
Bull, 12 How. 466; Monticello v. Mollison, 17 id. 152; 
Garrison v. Memphis Ins. Co., 19 id. 312; Hall v. Rail- 
road Co, 13 Wall. 567; Campbell v. The Anchoria, 9 
Fed. Rep. 840. U. 8S. Dist. Ct., S. D. New York, Jan. 
28, 1882. The Grand Republic. Opinion by Brown, D. J. 


MUNICIPAL CORPORATION — NOT LIABLE FOR DAM- 
AGE FROM ACT AUTHORIZED BY LEGISLATURE.—W here 
a city by authority of an act of the Legislature of the 
State in which it is situated, builds a dike extending 
into a navigable river, owners of land on the opposite 
shore and in another State who suffer no loss in conse 
quence of the erection of the dike cannot maintain 
actions against the city for damages. See as bearing 
more or less upon the case Atlee v. Packet Co., 21 
Wall. 389; Boom Co. v. Patterson, 98 U. 8. 403; Penn- 
sylvania v. Wheeling Bridge Co., 13 How. 518. See 
also Moffit v. Brewer, 1 Greene (Lowa) 548; Hosher vy. 
Railroad Co., 60 Mo. 333; Railroad Co. v. Schurmeir, 
7 Wall. 272; Benson v. Morrow, 61 Mo. 345; Crosby v. 
Hanover, 36 N. H. 404; Transportation Co. v. Chicago, 
99 U. 8S. 635; Lee v. Pembroke Iron Co., 57 Me. 481; 
Cogswell v. Essex Mill Co., 6 Pick. 94; Thacher vy. 


Dartmouth, ete., Co., 18 id. 501; Comins v. Bradbury, 1 
Fairf. 447; Crittenden v. Wilson, 5 Cow. 165; Rippe v. 
Railroad Co., 28 Minn. 18; Dutton v. Strong, 1 Black, 
23; Yates v. Milwaukee, 10 Wall. 497; Pumpelly v. 
Green Bay Co., 15 id. 166; Avery v. Fox, 1 Abb. (U. 
Railroad Co., 25 Vt. 49; Rowe v. 


*Appearing in 10 Federal Reporter. 


Hatch v. 


8.) 246; 





Granite Bridge Co., 21 Pick. 344; Railroad Co. y. 
Stein, 75 Ill. 45; Meyer y. City of St. Louis, 8 Mo, 
App. 266. U.S. Cire. Ct. E. D. Missouri, Feb, 13, 
1882. Rutz v. City of St. Louis. Opinion by Treat, 
D. J. 


REMOVAL OF CAUSE — JURISDICTION MUST BE CLEAR 
TO AUTHORIZE.—Under the removal act of 1875, where 
the jurisdiction of the Federal court is not clear, from 
the facts as presented, as to whether one of the de. 
fendants, a citizen of the same State as the plaintiff, 
is a necessary or only a formal party, and there is not 
a controversy wholly between citizens of different 
States and which can be fully determined as between 
them, the case will be remanded to the State court, 
See Riton v. Railroad Co., 16 Wall. 446; Blake y. Me. 
Kim, 103 U. 8. 386. U. S. Cire. Ct. N. D. Minois, 
Feb. 15, 1882. Evans vy. Faxon. Opinion by Drum. 
mond, C. J. 


REMOVAL OF CAUSE—UNDER ACT OF 1875—coyn. 
STRUCTION OF §2 0F AcT.—The United States courts 
have no original jurisdiction under the act of March 
3, 1875 (18 St. 470), in suits between citizens of one 
State and citizens of the same and of another State, 
In the Removal cases, 100 U. 8S. 469, although the 
judges were not unanimous, a majority held that the 
statute gives jurisdiction only where the controversy 
is one exclusively between citizens of different States; 
where all the defendants reside in a State other than 
that in which plaintiffs reside; that where one or more 
reside in the same State as a plaintiff the court has no 
jurisdiction; that it is only where a controversy exists 
between citizens exclusively of different States that 
the court has jurisdiction. This construction of the 
second section must be taken as the construction of 
the first. The court has in two instances said so. In 
Barney v. Latham, 103 U. S. 205, the Supreme Court 
held that by the second clause of the second section of 
the act of 1875 Congress intended to import into that 
act the provision of the act of 1866 (14 St. 306), that 
where there are several defendants, some residing in 
the same State with the plaintiff and others in differ- 
ent States, and there are several distinct controversies 
in the suit, the parties to a distinct controversy re- 
siding in different States may usk fora removal. The 
court further held that the act of 1875 goes beyond that 
of 1866, and authorizes the transfer of the entire suit; 
so that, the parties being as above, and there being a 
severable controversy between citizens of the same 
State and between citizens of different States, the act 
of 1875 authorizes a removal of the entire suit. U.S, 
Cire. Ct. EK. D. Pennsylvania, Oct. 17, 1881. Karns v. 
Atlantic & Ohio Railroad Co. Opinion by !Butler, D. 
J., concurred in by McKernan, C. J. 


we 


REMOVAL OF CAUSE—UNDER ACT OF 1875 WHAT 
MUST APPEAR—UNDER ACT OF 1867.—(1) Under the 
act of 1875it must affirmatively appear on the record, 
or by facts in the petition, that the case could not have 
been heard and tried at a term before the application 
was made. The construction of the statute is that if 
the case is in a condition where it can be tried in con- 
formity with the law and the practice of the court, 
then an application after that term in which it is in 
that condition comes too late. (2) The statute of 1867 
does not permit a citizen of the State in which a suit 
is brought to make application to remove on account 
of prejudice, but only the citizen of another State, 
where the suit is between such citizen and the citizen 
of the State in which the suit is brought. See Bible 
Society v. Grove, 101 U.S. 610; Babbitt v. Clark, 103 
id. 606; Gurnee y. County of Brunswick, 1 Hughes, 
270; Murray v. Holden, 1 McCrary, 341; S. C., 2 Fed. 
Rep. 740; Forrest vy. Keeler, 17 Blatchf. 522; Kerting 
v. American Oleograph Co., 10 Fed. Rep. 17, also note 
to the case at bar, id. 307. U. 8. Cire. Ct. N. D. Ili 
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Aldrich v. Crouch. 


a 
pois, Feb. 9, 1882. 
Drummond, C. J. 


Opinion by 





> -——— 


KANSAS SUPREME COURT ABSTRACT. 
FEBRUARY, 1882. 

AcTION — WHEN TENDER OF PERFORMANCE BY 
pLAINTIFF NECESSARY.— Where a note is given for the 
price of land, under a contract that if the note is paid 
st maturity the payee will convey the land to the 
maker, the law requires a tender of a conveyance of 
the land in order to maintain a suit upon the note 
given for the price of the land. Iles vy. Elledge, 18 
Kaus. 296. And this rule forbids, not only an action 
torecover a personal judgment on a note, but also one 
to foreclose the equitable lien of the note upon the land. 
Terrell v. Morrison. Opinion by Brewer, J. 

EXEMPTION — PENSION MONEY.— Section 4747 United 
States Revised Statutes protects pension money only 
git is due or becomes due and while in transit to the 
pensioner, and does not exempt money in the hands of 
the pensioner although the proceeds of a pension. 

Where a pensioner receives pension drafts and sells 
the same to a bank in the usual course of business, 
which bank buys the drafts and credits the general 
account of the pensioner with the amount thereof, and 
fom time to time thereafter a large portion of such 
account is checked out. Held, that the balance due on 
such general account is subject to garnishment. Cranz 
y. White. Opinion by Brewer, J. 


NEGLIGENCE — INJURY TO TRESPASSER.— (1) As a 
general legal proposition, where both parties are guilty 
of gross negligence, the plaintiff cannot recover dam- 
ages sustained by the negligence of the defendant. (2) 
Where a railway company bas constructed a trestle 
work or bridge over a street and creek, laid out on the 
plot of Wyandotte city, and at a place where a street 
has not been graded or improved, and the trestle work 
with a span of one hundred feet extends over a stream 
aixty feet wide with perpendicular banks from fifteen 
totwenty feet high, and is thirty feet above the water 
in the creek, and the water under the trestle work is 
from three to six feet deep, and there are no railings to 
the trestle work or bridge and no foot planks upon it, 
and the only way of crossing such trestle work or bridge 
is by stepping from tie to tie, and the railway company 
isconstantly using the track on such trestle work or 
bridge for the operation of its engines and cars, and a 
party climbs up and attempts to cross such trestle work 
or bridge without the consent of the company and is 
injured by being run over with a hand car operated on 
the track lying on such trestle work or bridge. Held, 
in'an action for the recovery of damages for such injury, 
the court commits no error in ruling out the evidence 
concerning the custom of foot passengers crossing such 
trestle work or bridge, after two persons had testified 
to it without objection. (3) A railway company has 
exclusive right to occupy, use and enjoy its railway 
tracks, trestle work and bridges, and such exclusive 
right is absolutely necessary to enable it to properly 
perform its duties, and any person walking upon a 
track or bridge, or any part of the same, of a railway 
track without the consent of the company, is held in 
law to be there wrongfully, and therefore to be a tres- 
passer, and in case of an injury happening to such per- 
son while so trespassing upon it, from the movement 
or operation of the cars of the company over it, he is 
without remedy unless it be proved by aflirmative evi- 
dence that the injuries resulted from negligence so 
gross as to amount to wantonness. Mason v. Missouri 
Pacific Railway Co. Opinion by Horton, C. J. 


WATER-COURSE — NAVIGABLE RIVER — OWNERSHIP 
OF IcE.— Courts will take judicial notice of the navi- 





gability’of large rivers. Chapter 92, Laws of 1864, which 
declared the Kansas a non- navigable river by implica- 
tion, recognized the fact that theretofore it had been a 
navigable river and did not have the effect to extend 
the title of the riparian owner from the bank to the 
center of the stream. A riparian owner owns only to 
the bank and not to the center of a navigable stream. 
A riparian owner along a navigable stream does not 
own the ice which is formed on the stream adjacent to 
his land, and without first taking possession of and se- 
curing it may not maintain an injunction to restrain 
a stranger from cutting and removing it. Wood v. 
Fowler. Opinion by Brewer, J. 


—_———_q___—_— 


NEW JERSEY SUPREME COURT ABSTRACT. 
NOVEMBER TERM, 1881.* 

CONTRACT OF SALE — CERTAINTY — TENDER OF PER- 
FORMANCE — WAIVER — WHEN TENDER UNNECESSARY. 
—(1) A contract by one who has a quantity of straw 
on hand, to sell all he has to spare not exceeding three 
tons, is not void for uncertainty, in not expressing the 
quantity of straw contracted to be sold; the quantity 
agreed to be sold can be ascertained by extrinsic evi- 
dence. (2) The general rule is that the vendee cannot 
sue for the non-delivery of goods purchased, unless 
the price has been paid or tendered, if no period of 
credit has been agreed upon. Leonard vy. Davis, 1 
Black, 476. But payment or tender of the price as a 
condition precedent to the right to sue may be waived. 
Bright v. Ashley, Peters C. C. 15. See also Ripley v 
McClure, 4 Exch. 344; Cort v. Ambergate, etc., Co., 
17 Q. B. 127; Benj. on Sales, 559; Philpots v. Evans, 5 
M. & W. 475. (3) Where the vendor before the time 
for the performance of his contract of sale has disabled 
himself from performing his contract, neither a de- 
mand of performance nor a tender of the considera- 
tion money, nor an averment of the plaintiff's readi- 
ness to accept the goods and pay for them, is necessary. 
Bowdell v. Parsons, 10 East, 359; Lovelock v. Frank- 
lyn, 8Q. B. 371; Short v. Stone, id. 358; 1 Add. on 
Cont., § 323. ‘A party,’ says Lord Lyndhurst, C. B., 
‘*can only be obliged to make a tender when by mak- 
ing it he could obtain the possession of the goods.”’ 
Jones v. Cliff, 1C. & M. 541. Where the vendor has 
refused to deliver the property sold to the purchaser, 
and has sold the same to other persons, an offer to pay 
the purchase-money before suing for damages is un- 
necessary. Hawley v. Keeler, 62 Barb. 231. <A tender 
under the circumstances of this case would have been 
an idle ceremony, and was unnecessary. Parker v. 
Pettit. Opinion by Depue, J. 

LANDLORD AND TENANT — CONSEQUENCE OF EVIC- 
TION.—The consequence of an eviction by a landlord 
of his tenant from the whole ora part of the demised 
premises is, that there is a suspension of the entire 
rent during the continuance of the eviction; the ten- 
ancy is not thereby ended for all purposes, but the 
rent and all remedy for its collection are suspended. 
Morrison v. Chadwick, 7 C. B. 266; Salmon vy. Smith, 
1Saund. 204; Pendleton v. Dyete, 4 Cow. 581; Ogilvie 
v. Hall, 5 Hill, 52; Bennett v. Bittle, 4 Rawle, 339. 
But the eviction, to have the effect of suspending the 
rent, must be effected before the rent becomes due, for 
the rent already accrued and overdue is not forfeited 
by the eviction. Taylor L. & T. 379; Wood L. & T. 
795, 796; 3 Kent Com. 464. The rule is the same, 
although the rent is payable in advance and the evic- 
tion occurs before the expiration of the period in re- 
spect to which the rent claimed accrues. Giles v. 
Comstock, 4 N. Y. 270. Hunter v. Reiley. Opinion 
by Scudder, J. 








* Appearing in 14 Vroom’s (43 N, J. Law) Reports. 
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PLEADING — DEMURRER WILL NOT BE SUSTAINED 
WHEN PART OF SEPARABLE DEMAND GOOD.—When in 
a count in a declaration special damages are laid, some 
grounds of which are good and some bad, a general 
demurrer to the entire count will not be sustained. 
The decisions are quite clear to the effect that where 
the plaintiff's claim is made up of separable demands, 
some of which are good and some bad, such a declara- 
tion will prevail against a general demurrer. Powdick 
v. Lyon, 11 East, 565, was a case of that character, the 
plaintiff demanding two several sums of money, one 
of which, on the face of his pleading, he failed to 
show was legally due to him; and on ademurrer to the 
whole declaration Lord Ellenborough said that * the 
demurrer was too large; it went to the whole of the 
plaintiff's demand in the declaration when it was clear 
that he was entitled to recover part of it;*’ and Bay- 
ley, J., stated the general rule thus: “If the sum de- 
manded be divisible on the record as it appears to be, 
and there be no objection to one part of it, the de- 
murrer which goes to the whole is bad.”” The same 
principle is applied where some of the counts in a de- 
claration are good and some bad; or in an action of 
covenant where there are several breaches assigned, 
some of such assignments being well and others ill, 
and the demurrer is general; in such cases the plaintiff 
will prevail.””’. Pinkney v. Inhabitants of East Hun- 
dred, 2 Saund. 378; Benbridge v. Day, 1 Salk. 218; 
Duppa v. Mayo, 1 Saund. 286; Martin v. Williams, 13 
Johns. 264; Adams vy. Willoughby, 6 id. 65; Whitney 
v. Crosby, 3 Caines, 89. IZendrickson vy. Pennsylvania 
Railroad Co. Opinion by Beasley, C. J. 


MARYLAND COURT OF 
STA RCT. 
MARCH, 1881.* 


APPEALS AB- 


ATTORNEY — AUTHORITY OF, TO COMPROMISE SUIT.— 
The attorneys of record for a judgment creditor, pro- 
fessing to act for and in his behalf, filed in the 
cause an order directing theclerk of the court to enter 
of record a release from the judgment of certain 
land of B., the judgment debtor, which had been 
sold and conveyed by B. to W. This release was 
entered in pursuance of an agreement with B. and W., 
by which the larger part of the purchase-money paid 
by W. for the land was paid over to the attorneys to be 
applied to the payment of the judgment. Subse- 
quently another attorney entered his appearance for 
the judgment creditor, and directed execution to issue 
on the judgment, which was issued, but without any 
credit being given for the said payment, and the land 
purchased by W. was seized under the execution, that 
being the only property taken. Upon a motion to 
quash the execution, held, that the proof offered in 
support of the motion showed an express authority 
given by the client to the attorneys to enter the release 
of the land from the lien of the judgment, or that 
their action in the premises had been ratified by their 
client with knowledge of all the facts; and that upon 
this state of case the court could not do otherwise than 
quash the execution, and all that had been done under 
it. Itis well settled in this State that an attorney as 
such has no power to compromise claims placed in his 
hands for collection, or in respect to which he may be 
employed to recover judgment. He can take nothing 
in satisfaction of the claim or judgment except money, 
nor can he receive a less sum than is really due thereon, 
without the express authority of his client obtained 
for the purpose; aud if he assume to act without such 
express authority, his acts, in making the compromise, 
or agreeing to take a less sum in satisfaction than is 


* To appear in 56] Maryland Reports. 





— 
really due, will not bind the client, unless the latter, 
with full knowledge of all the facts, has ratified what 
has been done by the attorney; though such ratificg. 
tion may be inferred from acquiescence, and from the 
facts and circumstances of the case. These propo. 
tions are plainly laid down by this court in the case of 
Maddox v. Bevan, 39 Md. 485; and from them it woulg 
appear clearly to follow that an attorney, under tho 
ordinary employment to collect a claim by suit, or by 
suing out execution on judgment recovered, cannot 
release or postpone the lien on the lands of the debtor 
created by the judgment. And no belief on the part 
of the attorney, however honestly entertained, that 
the release or postponement would be for the benefit 
of the client, can supply the defect of authority to 
make such arrangement with the debtor, or others 
dealing with the debtor’s property. Wilson vy. Jen- 
nings, 3 Ohio St. 528. Fritchley v. Bosley Opinion 
by Alvey, J. 


CONDITION -- IN RESTRAINT OF MARRIAGE — WHAT 
Is NOT— VALIDITY oFr.—W. FI. C., in consideration of 
one dime and of natural love and affection, conveyed 
by deed certain leasehold property to his two sisters 
M. and F., *‘to have and to hold the same unto the 
suid M. and E. as tenants in common so long as they 
both shall live, and from and after the death of either 
of them, then unto the survivor so long as she shall 
live and no longer; or so long as they both shall re. 
main unmarried; and from and after the marriage of 
either of them, then unto the one remaining unmarried, 
so long as she shall live and no longer.”’ Ileld, that the 
purpose of the brother evidently was not to restrain 
the marriage or promote the celibacy of his sisters. but 
to give them a small property as a home or support, 
until they should severally marry and have husbands 
to maintain them; that there was nothing immoral or 
illegal in this purpose, and it was carried out by this 
deed without infringing any rule of law; and that the 
weight of authority fully sustained the validity of the 
grant. The doctrine that conditions in restraint of 
marriage are void was derived from the civil law, and 
though it still prevails and is everywhere recognized 
and enforced with greater or less strictness, some of 
the English judges in recent cases have suggested that 
the reason upon which the doctrine was originally 
founded has ceased to exist. Allen v. Jackson, L. R., 
1Ch. Div. 399; Jones v. Jones, L. R.,1 Q. B. Div. 
279. But no case has yet gone to the extent of repu- 
diating the doctrine altogether, though the tendency 
of modern decisions perhaps is not to extend it, nor to 
strive to bring within its operation cases which by 
fair and just construction fall under the well recog- 
nized distinctions and exceptions. One of these dis- 
tinctions sustained by the great preponderance of 
authority is that between a limitation and a condition 
subsequent, or in other words, between the language 
by which the duration of an estate or interest is pre- 
scribed, and that by which an estate previously created 
is cut down, defeated or divested. In Heath v. Lewis, 
3 MeN. & G. 954, a testator bequeathed an annuity to 
an unmarried woman “during the term of her natural 
life if she shall so long remain unmarried.” The an- 
nuitant, after enjoying the annuity for some years, 
married, and the question was whether the annuity 
was determined by her marriage. Bruce, Lord J., 
said that this was a limitation as distinguished from 4 
condition, and that the annuity ceased when the lady 
married. See also Morley v. Reynoldson, 2 Hare, 
570; Lloyd v. Lloyd, 2 Sim.(N. S.) 255; Bellairs v. Bek 
lairs, L. R., 18 Eq. Cas. 510; Webb v. Grace, 2 Phik 
lips, 701. Arthur v. Cole. Opinion by Miller, J. 

LEASE— RENT PAYABLE, SEVERABLE AND APPOR- 


TIONABLE BETWEEN LESSEE AND HIS GRANTEE.—W. 
executed to C. a lease of premises for ninety-nine 
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renewable, the lessee covenanting to pay a cer- 
ginannual rent and all taxes. W. sued C. in cove- 
yant, and the breach alleged was the non-payment of 
nt accrued due and certain taxes. C. pleaded among 
other pleas, that prior to the alleged claims defendant 
wnveyed all her interest in the premises to one L., in 
shose name the plaintiff thereafter rendered her bills 
frrent; and that afterward, and prior to any of the 
apposed breaches of covenant, plaintiff and L. jointly 
wuveyed part of the premises covered by the lease to 
J. in fee, in consideration of $2,500 paid to the plaint- 
if. On demurrer, held, that the rent was apportion- 
able, and that plaintiff was entitled to sue in covenant 
forthe whole rent and recover the part to which she 
was entitled. It was claimed that in Stevenson y. 
lambard, 2 East, 578, Lord Ellenborough held that 
“in covenant as between lessor and lessee, where the 
gtion is personal and upon a mere privity of contract, 
and on that account transitory as any other personal 
contract is, the rent is not apportionable.”’ But this 
riew has not been followed in the later decisions, but 
they have held with great unanimity that in such cases 
the rent is apportionable, so that now there seems to 
belittle or no doubt upon the question. See Platt on 
Cov., 240; 2 Cruise Dig. 211; Platt on Leases, 132; 3 
Kent Com. 469; Coke Litt., 539; Taylor Landl. & Ten. 
#4; Smith Landl. & Ten., 296, 297; Bliss v. Collins, 5 
B.& Ald. 876; Reed v. Ward, 22 Penn. St. 144; Inger- 
wll v. Sergeant, 1 Whart. 338; Twynam v. Pickard, 2 
B. & Ald. 105; Crosby v. Loop, 13 III. 626. Where the 
rent is apportionable, an action by the lessor for his 
prtion of the rent need not be limited to that part, 
but he may sue for the whole and recover as much as 
the jury may find that he is entitled to, and he will be 
barred as to the residue. Van Rensselaer’s Ex’r v. 
Gallup, 5 Denio, 454. Worthington v. Cooke. Opinion 
by Grayson, J, 

oe 


IOWA SUPREME COURT ABSTRACT. 
DECEMBER, 1881. 

BouNDARY — ON STREAM WHEN ADJOINING OWNER 
HAS TITLE TO STREAM IS LOW-WATER MARK.— Where 
the boundary of land is a stream of water, the title to 
such stream being in the adjoining owner, the bound- 
ary line is low-water mark. Boundaries of land 
thould be fixed and permanent, and capable of being 
readily ascertained with certainty. Low water in a 
stream makes a permanent and fixed line, which can 
be determined with greater certainty than the line of 
ay other stage of water. Lands, as all other subjects 
of property are acquired and transferred with a view 
0 the purposes for which they may be used. The 
land covered by astream is useful on account of the 
water flowing init. When acquired, the water isin 
ontemplation of the parties to the transfer. The 
bed of the stream at low water constitutes the perma- 
hent water-course, and it must be presumed, when the 
ream is made a boundary, was in contemplation. 
he land between high and low water is susceptible of 
other uses than those connected with water. It may 
used for pasture or cultivation, and it ought not, 
herefore, to be regarded as a part of the stream. The 
following authorities support this conclusion. Other 
4ses support contrary doctrine. Child v. Starr, 4 
ill, 369; Halsey v. McCormick, 13 N. ¥. 296; S. C., 
iB id. 147. See also, Cook v. McClure, 58 id. 437. 
Murphy v. Copeland. Opinion by Beck, J. 


REAL ESTATE — FIXTURES — SMUTTER IN GRIST MILL 
FIXTURE AS TO PURCHASER OF MILL.— A smutter was 
laced in a grist mill upon an agreement with the 
whers of the mill that it was to be used at a specified 
fee per annum, and returned to itsowner. It was 
ed as an essential part of the machinery. but it was 





not nailed to the building, but was held in position by 
braces from joists in the building, and it could be 
removed without materially injuring the building. 
Held, that while the smutter was not as between its 
owner and the owners of the mill a fixture and part of 
the realty, it was such as to purchasers of the mill ata 
judicial sale, and without notice, and the title to it 
passed to such purchasers. In Quinby v. Manhattan 
Cloth and Paper Co., 9 C. E. Green, 260, it is said: 
“The true criterion as to fixtures, to determine 
whether they are to be regarded as part of the, realty 
or not, is not whether they may be detached and 
removed from the premises without injury to the free- 
hold, although that, as is well understood, is often- 
times an important element in deciding the question. 
It is well established that whether property which is 
ordinarily treated as personal becomes annexed to and 
goes with the realty, as fixtures or otherwise, must 
depenc. upon the particular circumstances of the case. 
It appears from the facts as found by the court, that 
the smutter was placed in the mill in!the usual man- 
ner, and that without it the mill, without change in 
its arrangement, could not grind buckwheat and rye. 
It was then, to all appearances, an essential and neces- 
sary part of the mill.”” In Gray v. Holdship, 178. & R. 
413, the court say: ‘From the adjudged cases on this 
subject I think we are warranted in saying that every 
thing put into and forming part of a building or 
machinery for manufacturing purposes, and essential 
to the manufactory, is part of the freehold; the wheels 
of the mill, the stones, and even the bolting cloth are 
parts of the mill and of the freehold, and cannot be 
levied upon as personal property.’’ In Farr v. Stack- 
pole, 6 Greenl. 154, it was held that things personal in 
their nature, but fitted and prepared to be used with 
real estate, and essential to its beneficial enjoyment, 
being on the land at the time of its convey- 
ance by deed, pass with the realty, and that by the 
conveyance of a saw-mill with the appurtenances, the 
mill chain, dogs and bars, being in their appropriate 
places at the time of the conveyance, passed to the 
grantee. In Farris v. Walker, 1 Bailey (S. C.), 540, it 
was held that a cotton-gin attached to the gears iu the 
gin-house on a cotton plantation, passed by a convey- 
ance of the land. See, also, Union Bank v. Emerson, 
15 Mass. 152; Fryjatt v. Sullivan Co., 5 Hill, 116; Brin- 
golf v. Muzzenmier, 20 Iowa, 513; Ottumwa Woolen 
Mill Co. v. Hawley, 44 id. 57; Miller v. Plumb, 6 
Cowen, 665; Wadleigh v. Janvien, 41 N. H_ 503; Powel 
v. Monson Brimfield Manuf. Co., 13 Mason, 459; 
Corliss v. McLagin, 29 Me. 115; Trull v. Fuller, 28 id. 
545. The rule is the same whether the sale is by the 
owner or by a public officer, under the law. Price v. 
Brayton, 19 Iowa, 309; Farrar v. Chareffetete, 5 Denio, 
527. Stillman v. Flenniken. Opinion by Day, J. 


CONSTITUTIONAL LAW — JURY TRIAL TO DETERMINE 
INSANITY NOT A RIGHT.— The Iowa constitution pro- 
vides that ‘tin all criminal prosecutions, and in cases 
involving the life or liberty of an individual, the 
accused shall have a right to aspeedy and public trial 
by an impartial jury ; to be informed of the accusation 
against him; to have a copy of the same when de- 
manded; to be confronted with the witnesses against 
him; to have compulsory process for his witnesses: 
and to have the assistance of counsel.” Held, that 
this provision does not apply to adjudications of in- 
sanity. It is clear that such provision applies only to 
criminal prosecutions, or accusations for offenses 
against the criminal law, where it is sought to punish 
the offender by fine or imprisonment. The inquest of 
lunacy by a board of commissioners is in no sense a 
criminal proceeding. The restraint of an insane person 
is not designed as punishment for any act done. The 
insane are by the law taken into the care and custody 
of the State for treatment for their unfortunate in- 
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firmity. County of Black Hawk v. Springer. Opinion 
by Rothrock, J. 


PECENT ENGLISH DECISIONS. 

CLUB — COURT WILL NOT INTERFERE WITH BONA 
FIDE ENFORCEMENT OF RULE OF.— A club rule provided 
that all its concerns and arrangements for management 
should be conducted by a committee who should have 
all needful powers for its government, election of mem- 
bers, of additional committee members, and should be 
empowered to publish by-laws as they deemed expedi- 
ent. Other rules provided that the entrance fee should 
be subject to any modification by the committee; that 
proposed new members should be balloted for, and 
their names posted for fourteen days. The committee 
passed a by-law that retired members might be re- 
admitted on payment of back subscriptions, and G. 
and others were re-admitted, not only without entrance 
fee, but without the other formalities prescribed by the 
rules. eld, that the by-law was within the powers of 
the committee. A rule empowered a majority of two- 
thirds of the committee to expel any member whose 
conduct they deemed injurious to the character and 
interests of the club. The plaintiff, a member, had at 
a club meeting protested against G.’s re-admission as 
being contrary to the rules, and designated the com- 
mittee as a ‘‘ pocket borough,’ and on another evening 
(30th November, 1881), the plaintiff used the same term 
in the club-house, stating also that ‘*the committee 
sould propose and alter any rules they deemed fit.’ 
Some of the plaintiff's remarks were made at the bar 
of the club. The committee by a majority of two-thirds 
passed a resolution that the plaintiff's conduct on the 
30th November, 1881], and in the club generally, in pub- 
licly disparaging the committee before strangers and 
the club servants, was injurious to the character and 
interests of the club, and that the plaintiff be requested 
to resign. The majority included G. without whose 
vote it would not have been complete. The plaintiff 
moved to restrain the committee from expelling him, 
alleging that the resolution was solely the result of ill- 
will toward him on the part of some of the committee, 
and particularly of G., and not of a dona fide regard for 
the interests of the club. The court declined to inter- 
fere, holding that there was nothing to show that the 
resolution of the committee was not bona fide, the 
reason given not being of itself evidence of malice. 
Authorities referred to, Hopkinson vy. Marquis of 
Exeter, L. R., 5 Eq. 67; Dawkins v. Antrobus, L. R., 
17 Ch. D. 628. Chan. Div., February 2, 1882. Lumbert 
v. Addison. Opinion by Kay, J., 46 L. T. Rep. (N. 
S.) 20. 


NEGOTIABLE INSTRUMENT — CHECK — PRESUMPTION 
AS TO STALE ONE — NEGLIGENCE.— Checks are primarily 
intended for speedy payment, but there is no fixed rule 
of law that the holder of a “stale”’ check takes it at 
his peril, and so is affected with any equities attaching 
to the instrument, as is the case with overdue bills of 
exchange and promissory notes. But where an action 
is brought on a “stale” check, it is not enough for the 
holder to prove that he came by it bona fide, gave value 
for it, and had no notice of any equities attaching to 
it, but he must prove that he did not take the check 
under such circumstances as ought to have excited 
suspicion in the mind of a reasonable and prudent per- 
son. Semble, that taking a check eight days after date 
is a circumstance raising a presumption of negligence 
on the part of the taker. Down v. Halling, 4 B. & C. 
430, explained and reconciled with Rothschild v. Cor- 
ney, 9 id. 388. Q. B. Div. December 19, 1881. London 
and County Bank v. Groome. Opinion by Field, J., 46 
L. T. Rep. (N. S.) 60. 











a 
PATENT — OF COMBINATION OF PRINCIPLE AND 
MODE —SUFFICIENT SPECIFICATION.— The discover 
of a new principle or idea as regards any art or many 
facture who shows a mode of carrying it into practice 
as by a machine, may patent the combination of prin 
ciple and mode, although the idea or the maching 
would not alone be the proper subject of a patent, The 
description, in aspecification, of a machine is suflicien 
if it tells the maker and user, without requiring him 
to use an inventive faculty, how to make and use thg 
machine, although parts of it, without which it woulj 
be unworkable, have been omitted from the Specificay 
tion. Court of Appeal, January 27, 1882. Otto v. Ling 
Jord. Opinions by Jessel, M. R., and Brett and Holker 
L. JJ., 46 L. T. Rep. (N. 8.) 35. 7 


——_+.____—. 
INSURANCE LAW. 


FIRE POLICY —CONDITIONS IN—WHAT IS Dow 
DIATE NOTICE.—(1) A provision in a policy of fir 





insurance requiring the insured to give immediats 
notice of a loss, is not to be taken literally, but on| 
requires that the notice shall be given with due dili 
gence under the circumstances of the case, and with 
out unnecessary and unreasonable delay. A policy of 
insurance against fire required ‘‘ immediate” notice o 
any loss to be given, and a loss by fire occurred oy 
July lH, 1874, and a notice of the loss dated July 2 
1874, was served on the agent of the insurance compan 
on August 5, 1874. The insured testified that such 
policy and others at the time of the loss were in ths 
custody of a mortgage company, that he had no d 
scription of them, that he called on the agent of thal 
company and got them, and just as soon as he couli 
be about he gave notice to the insurance companies 
Held, that this court could not say the court belo 
erred in finding that there had been a compliance with 
the requirement of the policy for giving ‘* immediate” 
notice of the loss.’”” May on Ins., § 462; Peoria Ms 
rine, etc., Ins. Co. v. Lewis, 18 Ill. 560; Knickerbocke 
Ins. Co. v. Gould, 80 id. 388. (2) A clause in the poli¢ 
that *‘in case of loss the insured shall give immediate 
notice thereof in writing, and shall render to the com 
pany a particular account of said loss in writing, unde 
oath,” etc., where it is further provided that * unti 
such proofs and certificates are produced, and exami 
tion and appraisal permitted, the loss shall not & 
deemed proved or payable,’’ does not require th 
proof of the loss shall be furnished immediately, asia 
the case of the notice of the loss. But the loss no 
being payable until sixty days after furnishing proof 
thereof, and the insured being limited by the terms of 
the policy to one year after the loss in which to sue 
the insured is required to furnish the proofs within te 
months from the Joss. Insurance contracts being 
signed by the insurer only, and prepared by perso 
acting in the exclusive interest of the insurance com 
pany, the language used is that of the insurer, and 
hence the provisions of the policy are construed mos 
favorably for the insured in case of doubt or uncer 
tainty in its terms. Aurora Fire Ins. Co. v. Eddy, 
Ill. 106; Killips v. Putnam Fire Ins. Co., 28 Wis. 4% 
Illinois Sup. Ct. Nov. 10, 1881. Niagara Fire Jns. Co 
v. Scammon. Opinion by Sheldon, J. (100 Ill. 644). 


LIFE POLICY —INCOMPLETE CONTRACT NOT BIND 
ING.—McC. made application to T., agent of an ins" 
ance company for an insurance on his life for $1,00) 
the application was in writing and was signed by him 
At the same time he gave to T. his negotiable note fa 
the premium at sixty days. T.’s authority was oul 
to collect premiums and receive applications, not t 
contract. The application provided that it was 


form the basis of the contract of insurance, “ whit 
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contract shall be completed only by delivery of 
policy.” The application was forwarded to the home 
office, and in a few days a policy was returned to the 
agent which on its face provided, ‘‘ This policy to take 
effect when countersigned by B. E. Tift, agent at 
Wheeling, West Virginia. The policy was never 
countersigned by Tift or delivered to McC. In about 
gmouth he died. Held, that no contract of insurance 
was consummated between the parties, and McC.’s ad- 
ninistrator could not maintain a suit against the 
company for the policy or its amount. Anapplication 
for insurance is & mere proposal which the company 
ean accept, reject or modify, and until the minds of 
the parties ineet by an agreement upon all the terms, 
and all the conditions required are performed, no con- 
tract arises. A condition that the contract shall not 
take effect except upon the delivery of the policy must 
be performed before the contract is complete. A con- 
dition that the policy is to take effect only when 
countersigned by “B. E. Tift, agent,’? must be com- 
plied with before the contract is consummated. That 
condition is a personal trust in the agent and cannot 
be delegated by him to another. A contract cannot 
bind the party proposing it until the acceptance of the 
other party is in some way actually or constructively 
communicated to him. West Virginia Supreme Ct., 
Nov. 26, 1881. Tingle v. Phenix Mutual Life Insur- 
ance Co. Opinion by Patton, J. 


MARINE POLICY — CONTRIBUTION — JURISDICTION — 
WAIVER.—(1) A policy of marine insurance, which 
contained a stipulation that in case of loss or misfor- 
tune the insurer would contribute ratably to expenses 
incurred by the assured or their agents in and about 
the recovery of the insured cargo, was issued by a cor- 
poration of the State of Connecticut, also doing busi- 
ness in the State of Ohio. The cargo was sunk in 
waters of the State of Michigan, and labor was ex- 
Held, that the breach 


pended in efforts to recover it. 
of such stipulation on the part of the insurer consti- 
tutes a cause of action against the company, cognizable 


by the courts of this State. (2) After the filing of a 
petition on such cause of action and the issuing of a 
summons, Which was returned served on the defend- 
aut by delivering a true and attested copy on an agent 
of the defendant, the defendant filed a motion to dis- 
niss the action ‘‘ for the reason that this court has no 
jurisdiction of the case, it appearing from the petition 
on file that said defendant is a foreign insurance com- 
pany, and that no part of the alleged cause of action 
arose in this State.”’ J7eld, that the filing of such 
motion was a voluntary appearance in the action and 
awaiver of any defect in the service of the summons. 
Ohio Sup. Ct., January Term, 1881. Handy v. Insur- 
ance Co. Opinion by Mellwain, J. (37 Ohio St. 369). 


+ 


CRIMINAL LAW. 


LARCENY—OF GOODS OF DIFFERENT OWNERS—PLEAD- 
ING—DUPLICITY.—A count in an indictment for larceny 
charged defendant with the stealing of goods, the prop- 
erty of E.; of other goods, the property of W.; and of 
other goods, the property of H.; at a certain time and 
place. Held, that the count could not be quashed for 
duplicity. It is well settled that distinct offenses can- 
hot be joined in the same count. Hutchinson v. Com- 
monwealth, 1 Nor. 478; Commonwealth v. Bartilson, 
fid. 482; Kilrow v. Commonwealth, 8 id. 489. Du- 
Dlicity in a declaration consists in joining in one count 
different grounds of action, of different natures or of 
the same nature, toenforce a single demand. Similar 
tothis is duplicity in an indictment; it is the joinder 
of two or more distinct offenses in one count. The 
(timinal law never permits this. But one offense may 
bcommitted at the same time and place to the injury 


of two or more persons, and the offender may be in- 
dicted therefor. A man may be indicted for the 
battery of two or more persons, in the same count, or 
for a libel upon two or more persons, when the publi- 
cation is one single act, without rendering the count 
bad for duplicity. In felonies also the indictment 
may charge the defendant in the same count with 
felonious acts with respect to several persons, if it 

vas all one transaction. 1 Bish. Cr. Pro., §§ 189, 192, 
In Regina y. Giddins, 1 Car & Mar. 634. The indict- 
ment, consisting of only one count, charged the pris- 
oners with assaulting G. P. and H. P., and stealing from 
G. P. two shillings and from H. P. one shilling anda 
hat. Thedefendants contended the felonies were dis- 
tinct, and moved that the prosecutor be put to election 
which he would go upon; but it was ruled that the 
assaulting and robbing G. P. and II. P. at the same 
time constituted one transaction; the evidence was 
received and the defendants convicted. If a person 
shoot at two persons, intending to kill one, or regard- 
less which he might kill, he may be convicted on an 
indictment charging a joint assault on both. Com- 
monwealth v. McLaughlin, 12 Cush. 615. - If the prop- 
erty of several persons be stolen at one time, the whole 
may be considered as one taking, and will amount to 
grand larceny. 2 Chit. Cr. L. 924. A count charging 
two distinct offenses will be quashed on the defend- 
ant’s motion; but a count may join the larceny of sev- 
eral distinct articles belonging to different owners, 
when the time and place of the taking of each are the 
same. Whar. Cr. L., §8 382, 5391. Inarecent well con- 
sidered case it was held, ‘‘ where several articles of 
property are stolen at the same time, the transaction 
being the same, the whole, although they belong to 
different owners, may be embraced in one count of the 
indictment, and the taking thereof charged as one 
offense.”’ State v. Hennessy, 25 Ohio St. 359; State v. 
Nelson, 29 Me. 329. Pennsylvania Sup. Ct., May 2, 
1882. Fulmer vy. Commonwealth of Pennsylvauia. 
Opinion by the Court. 


MURDER — DRUNKENNESS AS DEFENSE.— A charge 
that voluntary drunkenness was no excuse for crime, 
and would not reduce the killing from murder to any 
lower grade of homicide, but that it was a fact that 
might be considered like any other fact, to shed light, 
if it could do so, on the transactions, goes as far as has 
been authorized by any of the rulings of this court. 
Georgia Sup. Ct., March 21, 1882. Hauvey v. State of 
Georgia. Opinion by Crawford, J. 


OBSTRUCTING RAILROAD — STATUTORY CONSTRUC- 
TION — WHAT CONSTITUTES OBSTRUCTION.—A_ statute 
of Minnesota provides thus: ‘*‘ Whoever shall willfully 
obstruct any engine or carriage passing upon any rail- 
road, so as to endanger the safety of any person con- 
veyed in or upon the same, or shall assist or aid therein, 
shall be punished by imprisonment in the State prison 
not exceeding 20 years.’’ Held, that one willfully 
placing an obstacle on a railway in such amanner that 
any train in passing may strike it, and of such a 
character that the safety of persons conveyed will be 
endangered if a train come in collision with it, is guilty 
of a violation of the statute, though no engine or car- 
riage is actually obstructed by the obstacle. In Regina v, 
Bradford, Bell’s Cr. Cas. 268,where the defendants were 
indicted under that statute, they had placed across the 
railway a truck in sucha manner that it might obstruct 
the passage of trains and endanger the safety of per- 
sons conveyed on them, but it was discovered and 
removed in time to prevent any collision. 1t was con- 
tended that to constitute the crime some engine or 
carriage must be absolutely obstructed. But the court 
held otherwise, and that to put obstructions on the 
‘ailway in such manner as was likely to cause disaster 





to engines and carriages using it, and endanger the 
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safety of those conveyed, was within the statute, 
although no disaster actually resulted. When the 
character of disaster, such as the statute aims to pre- 
vent, and the utter depravity evinced by acts likely to 
produce such disasters are considered, this would seem 
to be the proper construction of such a statute. Cer- 
tainly the moral guilt of one who places on a railway 
obstructions likely to produce such disaster is not 
lessened by the fact that through accident, or vigilance 
of those in charge of the railway or its trains, the 
disaster is averted. It is the character of the act, and 
not the actual consequence of it, which fixes its 
criminality. When the person has done the act from 
which, but for the interposition of some other agency 
than his, disaster is likely to follow, his crime, in 
murals, at’ any rate, is complete. Minnesota Sup. Ct., 
Nov. 14, 1881. State of Minnesota v. Kilty. Opinion 
by Gilfillan, C. J. 


TRIAL — CHALLENGE IN MURDER CASE.— The Mary- 
land statute relating'to peremptory challenges does not 
prescribe the order in“which challenges shall be made, 
or direct whether the State or the prisoner shall first 
exercise the right. Held, that it would seem there- 
fore that the course of proceeding in this respect is 
left to the discretion of the trial court. In this case at 
a trial for murder, one of the panel of jurors was 
called, and being sworn and examined upon his voir 
dire, it was determined by the court that he was an 
impartial juror; the prisoner then moved the court to 
require the State to exercise its right of peremptory 
challenge before he should be required to exercise that 
right. But the court overruled the motion, and in 
conformity to its uniform practice, required the 
prisoner to exercise his right of peremptory challenge 
before the State was called on to exercise its right. 
Whereupon the prisoner excepted. Weld, that this 
ruling furnished no cause for reversal. See as to the 
changes in the law of England on this subject of 
challenges, Regina v. Frost, 9 C. & P. 136; Mansel v. 
The Queen, 8 E.& B. 54. In Brandreth’s case, 32 St. 
Tr. 771, the question arose whether the prisoner should 
be required to exercise his right of peremptory chal- 
lenge, before the right of challenge was exercised by the 
crown, and after full argument it was decided, that 
according to the uniform practice the right must first be 
exercised by the prisoner. A similar decision had been 
made in Layer’s Case, 16 St. Tr. 135. See also State 
vy. Bone, 7 Jones’ Law, 121; Jones vy. State, 2 Blatch, 
475; State v. Hayes, 23 Mo. 287; State v. Steeley, 65 id, 
219. Maryland Court of Appeals, Febuary 11, 1881. 
Turpin v. State of Maryland. Opinion by Bartol. C. J. 
(55 Md. 462). 





UNLAWFUL ASSEMBLY — CONTENTS OF WARRANT — 
PLEADING — FACTS RENDERING ACT UNLAWFUL MUST 
BE STATED.—(1) A statute of Wisconsin declares that 
‘“‘any three or more persons who shall assemble in a 
violent or tumultuous manner to do an unlawful act, 
or being together, shall make any attempt or motion 
toward doing a lawful or unlawful act in a violent or 
tumultuous manner, to the terror or disturbance of 
others, shall be deemed an unlawful assembly,” etc. 
A warrant for the arrest of B. and others described 
the complaint against them as charging them with 
having “assembled in a violent or tumultuous manner 
to do an unlawful act on Sunday on the premises of 
X. and Y., without authority from the owners thereof 
to the terror and disturbance of others.’’ Held, that 
even if this does not specify the particular unlawful 
act intended, the warrant was not void for that reason. 
(2) An information which charges B. and others with 
having resisted a constable while engaged in the law- 
ful execution of a criminal warrant, and then sets out 
the warrant as above described is sufficient, although 
the particular acts of resistance are not stated. In 





—- a 


general, where the fact alleged as a criminal offense jg 
not in itself unlawful, but becomes so by reason of 
other facts, the latter must also be pleaded; byt 
where enough is stated to constitute the crime, that jg 
sufficient. See 2 Arch. Cr. Pl. 590, 591, 2 Whart. Cy, 
Law, 1535; 1 Russ. Cr. 387; Regina v. Gulston, 2 Lg, 
Raym. 1210; Regina v. Foley, 2 Salk. 593; State y, 
Welch, 37 Wis. 196; Kilkelly v. State, 43 id. 604; Rigg 
v. People, 15 Mich. 9; State v. Crowley, 41 Wis. 9. Iy 
State v. Capp, 15 N. H. 212, it was contended that the 
indictment should have specified the several acts of re. 
sistance of the officer, but it was held unnecessary, 
In burglary with intent to commit the crime of lar. 
ceny the larceny need not be technically set out, 
Joslyn v. Commonwealth, 6 Metc. 239, and Tully y, 
Commonwealth, 4 id. 357. And in breaking and enter. 
ing in the night-time with intent to commit the crime 
of rape, the particulars of the rape need not be stated 
in the indictment. Commonwealth v. Doherty, 10 
Cush. 52. In the case of burning property insured 
with intent to prejudice the insurer, it is unnecessary 
to allege the manner in which the prisoner attempted 
to do the act with such intent, but it is sufficient to 
allege generally that he set fire to the property with 
such intent. Mackesey v. People, 6 Park. Cr. 114. In 
assault with intent to commit murder, the means of 
effecting the criminal intent or the circumstances 
evincive of the design with which the act was done, 
are not necessary to be stated in the indictment. State 
v. Dent, 3 Gill. & J. 8, In conspiracy to defraud the 
United States the facts showing such intent need not 
be stated in the indictment. United States v. Ulrici, 
3 Dill. 532. And to the same effect it is decided in 
United States v. Simmons, 96 U. S. 360. Wisconsin 
Sup. Ct. Jan. 10, 1882. Bonnville v. State of Wiscon- 
sin. Opinion by Orton, J. 


NOTE S. 

In Dagg v. Dagg, 51 L. J., N. 8. 19, the plaintiff,s 
porter, sued a female cook in a hydropathic establish- 
ment for dissolution of a marriage founded on the 
following agreement: ‘‘ This is to certify that whereas 
the undersigned parties do agree that they will marry, 
and that only to save the female of us from shaming 
her friends or telling a lie; and that the said marriage 
shall be no more thought of except to tell her friends 
that she is married (unless she should arrive at the fol- 
lowing accomplishments, namely, piano, singing, read- 
ing, writing, speaking and deportment); and whereas 
these said accomplishments have in no way been 
sought after (much less mastered), therefore the afore 
said marriage shall be and is null and void; and 
whereas we agree that the male of us shall keep his 
harmonium in the aforesaid female’s sitting-room, and 
agree that it shall be there no more than four months, 
and that from that time the aforesaid and undersigned 
shall be free in every respect whatsoever of the afore- 
said female, as witness our hands, etc., Catherine L. 
H. Jeffries, William Pritchard Dagg.”” Not even the 
‘harmonium ”’ could reconcile the parties to prolonged 
cohabitation, it seems. 

The Southern Law Review contains the following 
leading articles: Rights of bona fide purchasers 
of under-due negotiable paper secured by mortgage, 
by Judge George W. McCrary; Law for Playwrights, 
by E. B. Callender; Capture of Mason and Slidell, by 
Charles R. Grant; Damages for corporal injuries to 
minors, by J. M. Grant.—The Banker’s Magazine 
for May contains an article on The Remedy for “ Cor 
ners.’’ We should say the remedy would be a police 
man to order, “‘ move on.” 
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CURRENT TOPICS. 


N his well-written and admirable address to the 
graduates of the Albany Law School, last week, 
Judge Finch, of the Court of Appeals, protested 
against the idea that mere ‘‘ genius,” or any thing 
short of hard work, can give success in the legal 
profession. Starting out with the proposition that 
the mental essence is originally alike in all, and is 
varied only by reason of environment, the judge 
derived the conclusion that mere genius never can 
and hard work always will command success. This 
wise lesson he inculcated with a great deal of inge- 
nuity, earnestness, and elegance, flavored with a 
pleasant humor. He also gave testimony to the im- 
portance of general culture among lawyers, and 
paid a graceful tribute to ‘‘them literary fellows,” 
some of whom are found in the legal ranks. He 
drew a comparison between Coke and Mansfield to 
illustrate the difference between a mere lawyer and 
a well-rounded man. Judge Finch is himself a 
shining evidence that science and literature do 
not obscure the legal perception. As he well said, 
there is nothing of which the lawyer can afford 
not to know something. 


The Central Law Journal, in a very compliment- 
ary notice of the Index-Digest of the American 
Reports, volumes twenty-five to thirty-six, inclusive, 
remarks: ‘* We hope to live to see the day when 
the old-style digests shall have become a thing of 
the past, and index-digests, covering the entire field 
of adjudications, shall have become available.” 
“The digest is intended to serve as a guide-post, 
and to direct the investigator to where the object 
of his search may be found, and not to present him 
with a reswmé of each case referred to. A syllabus, 
on the other hand, is intended to present a succinct 
statement of principles of which the reported de- 
cision, which it precedes, forms an illustration, and 
thus to prepare the reader’s mind for a perfect com- 
prehension of the elaborate statement of facts and 
principles which follows.” The substitution of in- 
dex-digests for the common form should depend, 
we think, on two circumstances: first, the charac- 
ter of the head-notes of the reports embodied, and 
second, the purpose of the digest. In most cases 
the digester can materially condense the reporters’ 
head-notes. This however is not always possible, 
first, because in some cases the reporter has done 
his work so thoroughly that it cannot easily be im- 
proved, as for example, in the Michigan and recent 
North Carolina reports, among others; and second, 
because the proper presentation of the point intrin- 
ically involves too many facts. To illustrate: In 
the Index-Digest in question, under Partnership, 
and under the subdivision, ‘‘ what constitutes,” we 
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find: ‘‘ when arrangement between railways is not,’ 

and ‘‘single joint adventure for purchase and sale 
of goods is.” To get a clear idea of the first de- 
cision we must turn to the report; whereas if the 
head-note itself had been published, that trouble 
might have been saved. In the second instance the 
whole point is sufficiently stated. This example 
illustrates the limitations of the index-digest sys- 
tem. In the second place, if the digest is designed 
simply to accompany a set of reports, like the Index- 
Digest in question, the index-digest system is per- 
haps sufficient, although the other even then would 
sometimes save the student the trouble of turning 
to the case itself. But if the digest is designed to 
be in a measure independent, as a general digest of 
reports of a State, or the annual United States digest, 
there seems to be an advantage in the old system, 
especially to practitioners who do not possess the 
various reports digested. While we concede there- 
fore that it is not necessary or always wise literally 
to reproduce the head-notes, yet it seems to us that 
a general digest at least ought to be full enough to 
stand alone. 


That was a very fine specimen of a legislator who 
recently introduced a bill in the assembly of this 
State, to grant a divorce in a particular case. Our 
Constitution provides that no divorce shall be 
granted otherwise than by due judicial proceedings. 
But what can be expected of a body of men, over 
fifty of whom voted, in the face of the Constitution, 
to grant the right of suffrage to women ?-—— That 
is also a wise legislator who asks to amend the Code 
of Criminal Procedure by inserting, in section 56, 
which gives jurisdiction of the ‘‘ misdemeanors” of 
severing any produce from the freehold, and de- 
stroying mile-stones or toll-gates, the word ‘‘ wrong- 
fully,” before the several definitions. This we sup- 
pose is to obviate the danger of a farmer being 
criminally punished for harvesting his own crops, 
or of one’s being punished for a destruction of 
mile-stones or toll-gates by lawful authority! The 
Legislature ought to presume that the courts have 
sense enough to make the discrimnation. 


In connection with our recent criticism on the 
testimony of the physicians in the Cramer case, 
that the condition of the body showed that she 
had been violated, we call attention to MNoonan v. 
State, Wisconsin Supreme Court, May 10, 1881, a 
case of rape, where an expert witness for the prose- 
cution having testified that on examining the prose- 
cutrix several days after the rape was alleged to 
have been committed, he found her sexual organs 
inflamed, and that in his opinion such inflammation 
‘‘was produced by her having a violent connec- 
tion,” it was held, that though the witness might 
properly have stated what effects might result from 
a rape, the testimony as admitted usurped the 
province of the jury, and a new trial was granted. 


Again the Civil Code has passed both branches of 
the Legislature, and it rests with the governor to 
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approve or defeat the popular and legislative choice, 
pronounced in answer to the requirements of the 
constitution enacted more than a generation ago. 
The bill passed the Senate by a vote of 11 to 20, 
after strenuous efforts on the part of its opponents 
to refer it to five judges to ascertain whether it is 
right, and particularly whether it is possible to codify 
the common law. Since Governor Robertson vetoed 
this measure several years ago, for the weakest pos- 
sible expressed reasons, it has been subjected to 
the severest scrutiny and criticism and has been 
amended in many particulars to suit the whims and 
caprices of the Thomases of the legal profession. 
It is probably as nearly right as any such measure 
can ever be made before enactment and trial. It 
now remains with the Governor to determine 
whether he will approve the measure so loudly and 
so repeatedly demanded, or will set his own judg- 
ment against that of so many men who have given 
the subject deliberate thought and anxious study ; 
and especially whether he will deny to the people 
a much needed attempt to relieve them from the 
uncertainty, confusion, capriciousness and inconsis- 
tency of the present laws, the enormous expense of 
litigation, and the consequent delay or denial of 
justice. The Governor has in this matter a great 
opportunity for usefulness. He may lay the founda- 
tion for a grand reform, or he may remand the 
people to another period of discontent and restive- 
ness. If he should be Governor for the remainder 


of his life he never will have another such oppor- 


tunity in any other branch of executive duty and 
responsibility. To be sure, so often as this Code 
should be proposed, if now defeated, so often he 
would find the same opposition on the part—not a 
majority—of the legal profession; but outside their 
ranks there is a body of five millions of people who 
demand written and systematic laws, who never 
can be convinced that they cannot have them, and 
who think this Code will prove tle basis for such 
laws. The question now is, shall three or four 
thousand lawyers prevail against four or five 
thousand other lawyers and five millions of actual 
and possible litigants ? 


The reports of the Judiciary Committee in the 
Westbrook investigation have confirmed our impres- 
sions, and the result is what we have expected. 
Six members of the committee report that Justice 
Westbrook has not been guilty of any impeachable 
offense; two others concur in this conclusion, but 
dissent from some of the statements and deductions 
of fact arrived at by the majority; two others re- 
port that a prima facie case justifying impeachment 
is made out; and still another, while acquitting of 
corrupt or dishonest motives finds ‘‘mal-conduct” 
sufficient for impeachment. The Assembly have re- 
jected the minority report by a vote of more than 
three to one, and adopted the majority report by a 
vote of more than two to one. The majority of the 
committee go rather further than we can go in excul- 
pation of Justice Westbrook. They see nothing im- 
proper in his appointments of his relatives to posi- 





tions of trust and profit, nor in his holding court jy 
private offices. We cannot think it discreet or 
proper for a judge to appoint his relatives even when 
it is asked for by all parties, and it is certainly in. 
discreet to hold court in private quarters, no matter 
what judge does it. We cannot approve all the 
judge’s appointments of receivers, and still less cap 
we approve all his allowances of fees. A judge who 
evinced such anxiety and caution in his letters to 
counsel for a receiver, might well have been more 
cautious in these matters. But all these are matters 
of discretion, and we simply agree with the majority 
of the committee, that ‘‘in some instances iis ac- 
tions have been indiscreet and unwise.” In the 
most vital charge against him, the Manhattan matter, 
the judge stands clearly acquitted upon the evidence, 
As the majority of the committee say, ‘some por- 
tions of the correspondence are indiscreet and un- 
wise.” Although there was no impropriety in the 
judge’s advising with the receiver, who is his officer, 
through his counsel, yet it was indiscreet to be so 
frank in notifying that counsel of his proposed 
action as a judge, when that counsel was also counsel 
for Jay Gould. However this did no harm, as no 
disclosure of the proposed action was made, and 
Gould was not until long afterward interested 
in Manhattan. The judge’s surmise as to who 
was going to furnish the money to carry out 
the arrangement was drawn out by the counsel’s 
statement that there was such a person, and wasa 
mistaken surmise at that, for the man was Kneeland 
and not Gould. There is absolutely nothing of the 
Lebanon Springs Railroad matter, and as to the 
other charges we have said enough. All this trouble 
has come upon Justice Westbrook through his ‘‘ex- 
cessive zeal” and officiousness. If he had stayed 
at home, where he belonged, and where there has 
always been more business than even he could 
well do, and had sent counsel home where they be- 
longed, there would have been no trouble. No- 
body sees this now more ciearly than himself. He 
has done great, useful, and we may say almost un- 
paralleled service for the State. We know him to 
be an indefatigable and most intelligent judge. We 
believe him to be an honest and incorruptible judge. 
We suspect that he has been over-zealous, over-con- 
fiding, and occasionally hasty. There is no reason 
why he should not be still more useful in the future. 
Of course, some newspapers will still reiterate that 
handy phrase about ‘soiling the judicial ermine.” 
Of course, the 7imes will stilluncandidly and malig- 
nantly parade its favorite extracts from that un- 
fortunate letter about Jay Gould, without their con- 
text, and with no explanation of the occasion, the 
real meaning, or the harmlessness of the use. Of 
course, certain fresh, light and noisy young gentle- 
men, would-be leaders of the Assembly, will lose no 
opportunity to rant and abuse with a zeal not ac- 
cording to knowledge. But we think the commun 
ity will regard Justice Westbrook as one who has 
come through a great fire and is substantially un- 
scathed. They will remember that he has come 
through a great fire. They will remember that all 
his indiscretions and mistakes have been exposed, 
while those of many other men are not and never 
will be. And above all, they will remember that 
God has not put brains into the heads nor grace 
into the hearts of many of Justice Westbrook’s de- 
tractors, sufficient to enable them in all their poor 
life-time to render as much good service to the public 
as he has done in eight short years. 
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NOTES OF CASES. 


N State v. Addy, 43 N. J. 113, on conviction of 
maintaining a nuisance the court suspended 
sentence, on payment of costs, so long as the de- 
fendant should abate the nuisance. At a subse- 
quent term the court imposed sentence of imprison- 
ment and payment of costs. Held, void. The 
court observed that ‘‘the practice of suspending 
sentence in criminal cases has long been in vogue in 
this as well as in other States.” Citing Com. Dow- 
dican’s Bail, 115 Mass. 133. In People v. Morrisette, 
20 How. Pr. 118, however it was held that the 
court had no power to suspend sentence indefi- 
nitely, unless some review were pending, on the 
ground that such suspension amounts to a quasi 
pardon. But the court in the principal case, ad- 
mitting the power of suspension, continue: ‘‘ But 
this view does not mect the difficulties of the pres- 
ent controvery. Here the complaint is, not that the 
court suspended sentence, but that after seeming to 
do so, it proceeded to judgment. * * * It in 
effect required of the defendant that he should pay 
the costs of prosecution and abate the nuisance, as 
the condition of his escaping further punishment. 
Although it did not in terms command these things 
to be done, yet it presented to the defendant such 
an alternative in case of his non-compliance, that it 
was scarcely in human nature for him to refuse obe- 
dience. For the court had the right, not only to 
exact what this order impliedly enjoined, but to 


fine and imprison besides, and of course the defend - 
ant would yield to the lesser penalty rather than 


provoke a greater. Substantially then this was an 
order of the court that the defendant abate the nui- 
sance and pay the costs. Now in what way could 
the court legally require the abatement of the nui- 
sance? Only by its sentence upon the verdict. 
* * * The present question therefore amounts to 
this: whether, when the court has exacted of the 
defendant upon his conviction what it can legally 
require only by judgment, it can, at a subsequent 
term, proceed to inflict the remainder of what it 
might have imposed by its sentence originally ? 
* * * Such a course seems to me not to differ in 
substance from the passing of two sentences at dif- 
ferent terms upon one conviction of a single offense, 
and I think no case can be found warranting it. 
To show that a single sentence exhausts the power 
of the court to punish the offender, after the term 
has ended or the judgment has gone into operation, 
reference need only be made to the recent decisions 
in Ex parte Lange, 18 Wall. 163; Com. v. Foster, 122 
Mass. 317; S. C., 19 Am. Rep. 353, and the author- 
ities there cited.” Also see State v. Gray, 8 Vroom, 
368; Com. v. Mayloy, 37 Penn. St. 291. In Whit- 
ney v. State, 6 Lea, 247, on conviction the entry 
was: ‘*In this case it is considered by the court 
that the defendant should pay a fine of ten dollars 
and the costs of the case, but suspends judgment 
until the next term of the court.” The court said: 
“If it be true that judgment was rendered at the 
trial term, then it was beyond the power of the 





court to change that judgment at the next term, or 
even at the same term if the judgment be executed. 
Lange ex parte, 18 Wall. 163. On the other hand, 
if there was no judgment, the power of the court 
to render it at the next term is equally certain. 
Greenfield v. State, 7 Baxt. 18. And the court may 
suspend the execution of its judgment in a proper 
case. Allen v. State, Mart. & Yerg. 294; Fults v. 
State, 2 Sneed, 232. The question therefore is, 
whether the language of the original entries 
amounts to a rendition of judgment. We are con- 
strained to say that it does, and that only the exe- 
cution of the judgment was suspended, although 
the intention of the trial court may have been 
otherwise.” 


In Gaines v. State, 7 Lea, 410, it is held that the 
utterance of the name of God is not necessary to 
constitute profane swearing, and that a single act of 
profane swearing is not generally indictable. On 
the former point the court said: ‘‘ Any words im- 
porting an imprecation of divine vengeance or imply- 
ing divine condemnation, so used as to constitute a 
public nuisance, would suffice. Jsom v. State, Sep- 
tember term, 1880; Holcomb v. Cornish, 8 Conn. 375.” 
On the latter point the court said: ‘‘ A single utter- 
ance of a profane oath, not repeated nor in a loud 
voice, has been held not to be per se indictable. 
State v. Powell, 70 N. C. 67. * * * It is possi- 
ble however to conceive of cases where even a sin- 
gle oath, either by its terms, its tone or manner, 
might under the peculiar circumstances be held to 
be a nuisance. But such cases would constitute 
exceptions to the general rule.” In State v. Crisp, 
85 N. C. 528, it was held that profane swearing, in 
a public place, and in the hearing of citizens, con- 
tinued for five minutes, although only on a single 
occasion, is an indictable nuisance. The court dis- 
tinguish State v. Baldwin, 1 Dev. & Bat. 195, where 
a singing-school was broken up by neighboring 
cursing, on the ground that ‘‘as laid in the indict- 
ment, the offense consisted of a single and distinct 
act of cursing, without any averment that it was 
continued for any space of time, or that the words 
were many times repeated.” Speaking of the Pow- 
ell case, the court observed: ‘*The indictment 
charged that the defendant did publicly and pro- 
fanely curse and swear and take the name of Al- 
mighty God, in vain, in the streets of Lumberton, 
to the common nuisance; and it was held insuffi- 
cient, because the court could not tell, from reading 
it, ‘whether the swearing was done in a whisper or 
in a loud voice; for a moment or an hour; once or 
repeatedly ; or whether heard by few or many.’ But 
the cases disclose what the proof in the cause was, 
and that the accused had cursed so loudly as to be 
heard several hundred yards, and from dark until 
eleven o’clock at night; and that the citizens in 
their houses and passing and repassing the streets 
heard and were annoyed by him; and Judge Reade, 
who delivered the opinion of the court, declares un- 
hesitatingly, that if the allegations of the bill had 
been co-extensive with the proofs, the defendant 
might have been properly convicted.” 
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In Rickard v. State, 74 Ind. 275, it is held that 
the presence of an officer in the jury-room, during 
their deliberations, although he does not speak to 
them and no injury is shown to have resulted, is 
fatal to a conviction. This is founded on extracts 
from People v. Knapp, 42 Mich. 267; 8. C., 36 Am. 
Rep. 438. See ante, 64. 


In Hills v. Goodyear, 4 Lea, 288, it was held that 
in a civil action involving a charge of forgery by 
one of the parties, the mere preponderance of the 
entire evidence, including that of good character, 
if any, and taken in connection with the legal pre- 
sumption of innocence, must prevail. Relying on 
Kane v. Hibernia Ins. Co., 39 N. J. 697; 8S. C., 23 
Am. Rep. 239; Zilis v. Buzzell, 60 Me. 209; 8. C., 
11 Am. Rep. 204. The court say that the contrary 
doctrine of the early English case, Thurtell v. Beau- 
mont, 1 Bing. 339, has been adopted only in Illinois 
and Florida, while it has been repudiated in Ver- 
mont, Massachusetts, Kentucky, Missouri, Louisiana, 
and Wisconsin, and in the Federal courts of the 
sixth and seventh Circuits. The doctrine of Thur- 
tell v. Beaumont was adopted in lowa in Barton v. 
Thompson, 46 Iowa, 30; 8. C., 26 Am. Rep. 131; but 
this was recently overruled in Welch v. Jugenheimer 
56 Iowa; ante, 271. 


A number of interesting Tennessee cases, recently 
reported, and which we believe have not been no- 
ticed in these columns, may be noted here. A con- 
tract to ‘‘ rent” a sewing-machine, for a certain sum, 
payable at the expiration of fifteen months, with inter- 
est after maturity, the title to the machine until pay- 
ment to remain in the lessor, and the lessor to have the 
right of retaking on default of payment, is a sale 
and is valid. Singer Sewing-Machine Co. v. Cole, 4 
Lea, 439. The court disagree with Domestic Sewing- 
Machine Co. v. Anderson, 23 Minn. 57. To the same 
effect, Hine v. Roberts, 48 Conn. 267; ante, 83. 

On a contract for sale, at a fixed price per acre, of 
land bounded on the side of a river and following 
the meanderings of the river, the river being navi- 
gable only for flatboats and rafts at high waters, the 
vendee is bound to pay only for the land extending 
to low-water mark, and the islands between that 
and the center of the stream, and not for the land 
under ordinary water. Holbert v. Edens, 5 Lea, 204. 
——A son, of age, forged the names 6f his father 
and uncle and a third person on a note. Several 
officers of the bank which discounted it, one of 
whom was a lawyer, in a private and prolonged in- 
terview with the father, who was a farmer and lit- 
tle acquainted with business, informed him of the 
forgery. He was greatly unnerved by the discovery 
of his son’s crime, and had no opportunity to take 
legal or friendly counsel. At this interview these 
officers persuaded him to execute his own note for 
the forged note, and requested him to keep the 
transaction secret. The note so executed was for a 
larger sum than the maker’s entire property would 
have brought at forced sale. Held, that such note 
must be cancelled in equity. Coffman v. Lookout 





Bank, 5 Lea, 282. The presumption that a boy 
under fourteen cannot commit rape may be rebutted 
by proof of the actual commission. Wagoner y, 
State, 5 Lea, 352. A deed of lands by a father 
to his daughter’s husband is not presumed.an ad- 
vancement to the daughter, and so of money paid 
by the father as surety for the husband. Rains y, 
Hays, 6 Lea, 303. A purchaser at a sale, by an 
assignee in bankruptcy, of land subject to a mort- 
gage, cannot set up usury against the mortgage, 
Nance v. Gregory, 6 Lea, 343. A contract to pay, 
as commissions to a commission merchant, two 
per cent in addition to legal interest, for moneys 
advanced, is usurious. Stark v. Sperry, 6 Lea, 
411. A city cannot by ordinance require cotton 
merchants to keep, for the inspection of the police, 
a record of the names of purchasers and the quan- 
tities purchased. Long v. Taxing District, 7 Lea, 
134. See 24 Alb. L. Jour. 84. A merchant pur- 
chased a stock of pistols under a license. The 
privilege was repealed by an act of Legislature after 
his license had expired but before his stock was ex- 
hausted. Offering to sell the balance afterward, 
held, that he was liable to the penalties of the act, 
State v. Burgoyne, 7 Lea, 173. A policy of fire 
insurance on a manufactory, conditioned to be void 
if the premises should ‘‘cease to be operated,” is 
not avoided by a temporary cessation on account of 
the prevalence of the yellow fever. Poss v. Western 
Assurance Co., 7 Lea, 704. 


IMMUNITY OF WITNESS FROM PROCESS. 
L 


[* re Healey, 53 Vt. 694; S. C., 38 Am. Rep. 713; 
24 Alb. L. Jour. 529, A., a resident of New 


York, had pending in a Vermont County Court a 
suit in the name of another person against B., and 
came into Vermont for the sole purpose of testify- 
ing in said suit, and was a material witness, and as 
such and as party plaintiff in interest was in attend- 


ance at the trial. Within twenty minutes after A. 
left the court-room, B. caused a summons to be 
served on him in a suit in B.’s favor against A., re- 
turnable before a Vermont justice of the peace, for 
substantially the same claim B. had pleaded in de- 
fense to the suit against him by A. Held, that B. 
was guilty of contempt of court, and an order was 
made committing him, unless he discontinued said 
suit brought by him. 

The editor of the American Reports has appended 
the following note: 

This topic has been recently considered in New 
Jersey. In Dungan v. Miller, 8 Vroom, 182, it was 
held by the Supreme Court that a party to a suit in 
chancery, who resides in another State and comes 
into this State to give testimony in his own behalf 
before a master in chancery, is, while necessarily at- 
tending before the master and going to and return- 
ing from the place where such examination is held, 
privileged from the service of a summons in a civil 
cause, without any subpeena ad testificandum being 
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served. The court said: ‘‘A party to a suit while 
necessarily going to, staying at, or returning from 
court, is privileged from the service of a summons 
or capias in a civil cause. Halsey v. Stewart, 1 
South. 366. The place at which the party attends 
is not material. The privilege extends to attend- 
ance before any tribunal or officer before whom pro- 
ceedings necessary in the trial or hearing of the 
cause are had, as before an arbitrator appointed by 
rule of court, a master of chancery, or on the execu- 
tion of a writ of inquiry. 2 Taylor on Ev., § 1202. 

“Tt was insisted that the examination of wit- 
nesses On the part of the defendants having been 
closed, except as to the examination of this defend- 
ant, and no other proceedings being had before the 
master on that day, the privilege of the defendant 
was not that of a party, but merely as a witness, 
and that therefore process of subpcena was necessary 
for his protection. 

“In Rogers v. Bullock, 3 N. J. L. 516, it was held 
on the language of the statute, that subpoena served 
was necessary to secure the privilege of a witness 
from arrest during his attendance in court. Else- 
where, it has been decided, and I think on better 
reason, that on a voluntary attendance in good 
faith, by a witness without subpeena, the witness is 
privileged. Walpole v. Alexander, 3 Doug. 45; 1 
Greenl. on Ev., § 36. Especially so where the wit- 
ness resides in another State and is under no legal 
compulsion to obey the process of courts in this 
State. 

“Tt would be an‘idle ceremony for a party to 
sue out process of subpeena for himself to give tes- 
timony in his own behalf. His attendance for that 
purpose is an attendance as a party in a proceeding 
connected with the trial of the cause, and as such, 
he is exempt from service of summons.” 

Precisely the same was held by the vice-chancel- 
lor in Jones v. Knauss, 4 Stew. (381 N. J. Eq.) 211. 
The court said: ‘‘The Supreme Court, in 1809, de- 
cided that according to the rule prescribed by our 
statute (Rev. p. 380, § 15), a witness was not enti- 
tled to immunity from arrest while attending court, 
unless his attendance was in obedience to process of 
subpena, Rogers v. Bullock, 3 N. J. L. 517. The 
witness who claimed immunity in that case was un- 
doubtedly, I think, a citizen of this State, and as 
such amenable to the process of our courts. If the 
fact had been otherwise, it was quite too important 
to have escaped mention by the learned reporter, 
who was a member of the court which decided the 
case. Ithink it may therefore well be doubted 
whether in a case like the present, where the witness 
is not bound to obey the process of the courts of 
this State, and whose attendance cannot be com- 
pelled by compulsory means, and if procured at all, 
must be voluntary, it would be held that attendance 
in obedience to process is necessary to immunity. 
An absurd purpose should not be imputed to the 
legislature. They certainly did not intend to de- 
prive the suitors of this State of the testimony of 
Witnesses residing in foreign jurisdictions; nor can 
it be supposed that they intended to send the writs 





of our courts into jurisdictions where they would 
be entitled to no more force than so much blank 
paper. In my view, it is much more reasonable to 
conclude they simply meant that process should be 
used within our own jurisdiction, where it is enti- 
tled to command respect and obedience. Much the 
same view has already been expressed by Mr. Jus- 
tice Depue, in Dungan v. Miller, 8 Vr. 182. 

‘*But this case presents a much more important 
question than a question of privilege to the witness. 
Was not the arrest an invasion of the prerogative of 
this court? It is the undoubted right of every tri- 
bunal intrusted with the determination of questions 
of fact, to compel the attendance of witnesses, and 
to hold and control them until the purposes of their 
attendance are fully accomplished. This power is 
absolutely indispensable to the discharge of their 
functions. The witness in this case had not been 
discharged, and although his exanination had been 
completed, his further attendance had not been dis- 
pensed with. His further examination might have 
become necessary for the correction of his testimony, 
or to supply an omission arising from the inadvert- 
ence of counsel. Until discharged by the court he 
was subject to its order, and his arrest withdrew 
him from the power of the court at atime when it 
had a right to his presence, and while his actual at- 
tendance before the court might have been necessary 
for the due administration of justice. The fact 
that the court was not actually in session when the 
arrest was made, is quite immaterial; the decisive 
fact is the witness was arrested while he was in at- 
tendance before the court, and while he was sub- 
ject to its power and entitled to its protection, In 
the interim between the adjournment from one day 
until the next, the court does not lose its power 
over those who have attended before it as witnesses 
and have not been discharged; nor does an adjourn- 
ment so far withdraw the protection of the court, 
that in the interval an unscrupulous suitor may pun- 
ish them by arrest, for giving evidence against him, 
or prevent them by the same means from giving evi- 
dence which he fears may prejudice him. If such 
obstruction to the course of justice were tolerated, 
becaused the court was impotent to remove them, 
its administration would soon be impossible. 

‘Unless the courts can give immunity from arrest 
to those who appear before them to testify, and free 
them, at least while assisting in the administration 
of justice, from every thing like terror and intimi- 
dation, their power is not adequate to the full dis- 
charge of the duties with which they are charged, 
This prerogative was said by Judge Kane to be 
founded in the necessities of judicial administra- 
tion, and he held even the service of a summons on 
a person, who had attended before him, as an inva- 
sion of it, and set the writ aside. His judgment 
was approved by Chief Justice Taney and Justice 
Grier. Parker v. Hotchkiss, 1 Wall. Jr. 269. Many 
cases might be cited in support of the power. I 
refer to those only which are almost precisely an- 
analogous. Norris v. Beach, 2 Johns. 294; Dizon v. 
Ely, 4 Edw. Ch. 557; Seaver v. Robinson, 3 Duer, 622, 
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‘‘The petitioner was examined under an order 
opening the testimony in this case, and giving the 
defendant leave to examine the petitioner and one 
other witness, for the purpose of proving certain 
newly-discovered facts. The order directed the 
witnesses to be examiped in open court. The na- 
ture of the evidence proposed to be offered rendered 
it highly important that its production should be 
controlled by the court. Had the petitioner been 
aware that he was liable to arrest, and for that rea- 
son had refused to come here without an order giv- 
ing him safe conduct, there can be no doubt it 
would have been granted. The power and duty of 
the court in this respect, I think, are clear. It is 
true, such protection was neither solicited nor ex- 
tended in advance of his coming; but will it be 
consistent with the dignity and justice which should 
always characterize judicial conduct, to refuse to 
give him now, because we have his testimony, the 
protection we would have extended to him to get 
his testimony if it had been asked for in advance ? 
I am very decidedly of opinion it will not. 

‘‘The question presented by this motion was one 
of such great practical importance, in view of the 
nisi prius character of hearings before the vice- 
chancellor, that I thought it ought not to be de- 
cided without consultation with the chancellor, and 
I accordingly Jaid it before him. I am gratified to 
be able to state that he fully concurs in the opinion 
that the arrest of the petitioner was unlawful, and 
that he must therefore be discharged.” 

To Jones vy. Knauss, Mr. Stewart, the reporter, 
appends a note from which we make the following 
extracts: 

‘*That a party to a suit or a witness is privileged 
from arrest while in attendance thereon and going 
and returning, see cases cited in 1 Chit. Arch. Q. B. 
780; 1 Tidd’s Pr. 195; 1 Greenl. on Ev., §§ 316-318; 
1 Whart. on Ev., § 389; 2 Phil. on Ev. (4th Am. 
ed.) 820. Besides these, the following instances, 
where such privilege was recognized, may be no- 
ticed: Where the arrest was made at a subsequent 
term to which plaintiff's cause had been continued, 
Com. v. Huggeford; 9 Pick. 257; Smythe v. Banks, 4 
Dall. 329; while a defendant was returning from an 
appearance to a habeas corpus issued from a Federal 
court, and another habeas corpus, issued from a State 
court, was served on her, Hvert’s case, 3 Disn. 33; 
see Rex v. Deleval, 3 Burr. 1434; Rex v. Blake, 2 Nev. 
& M. 312; a service of a subpena to answer a bill 
in chancery on a witness attending another cause, 
Martin v. Ramsey, 7 Humph. 260; after one arrest 
and bail given thereto, Clarke v. Simpson, 1 McMull. 
286; although the second arrest was in another 
county, Sadler v. Ray, 5 Rich. 523; while attending 
a reference before a master in vacation, Vincent v. 
Watson, 1 id. 194; Huddeson v. Prizer, 9 Phila. 65; 
while attending from another State, to hear an argu- 
ment in his own case in the Court of Appeals, Peil’s 
case, 1 Rich. 197; while attending a suit in the 
Common Pleas, Harris v. Grantham, Coxe, 142; after 
an insolvent discharge, and while returning from a 
session of the court, under a notice from the plaint- 





iff, Richards v. Goodson, 2 Va. Cas. 381; while de. 
fendant was returning home from attendance on 
a suit, Hammerskold v. Rose, 7 Jones, 629; or com- 
ing voluntarily to attend it, Solomon v. Underhill, 1 
Camp. 229; or coming to court under a subpena, 
Dickenson’s case, 3 Harring, 517; or voluntarily at- 
tending from another State, Ballinger v. Elliott, 72 
N. C. 596; May v. Shumway, 16 Gray, 86; Thomp- 
son’s case, 122 Mass. 428; Person v. Pardee, 6 Hun, 
477; 66 N. Y. 124; Juneau Bank v. McSpedan, § 
Biss. 64; Brett v. Brown, 13 Abb. Pr. N. S. 295; 
even where both parties were non-residents, Henegar 
v. Spangler, 29 Ga. 217; attending a police court as 
a prosecutor, Montague v. Harrison, 3 C. B. (N. 8.) 
292; or the execution of a writ of inquiry, Walters 
v. Rees, 7 Moore, 34; after a plaintiffs bill had been 
dismissed, Andrews v. Walton, 1 McN. & G. 380; 
attending the registrar’s office with his solicitor, to 
settle the terms of a decree, Newton v. Askew, 6 
Hare, 319; or as a witness before a registrar in bank- 
ruptcy, He parte Burt, 2M. D. & DeG. 666; a 
husband of a petitioner, who ought to have been, 
but was not a party to the cause Hx parte Britten, 4 
Jur. 943; 1 Mon. D. & D. 278; a bankrupt, during 
the forty days allowed for his examination, Ex parte 
Helsby, 1 Dea. & Ch. 16; Hx parte Donlevy, 7 Ves. 
817; Kimball’s case, 2 Ben. 38; 2 Bank. Reg. 114; a 
defendant attending a master under a warrant to 
produce papers, Franklyn v. Calghoun, 1 Madd. 580; 
Sidgier v. Birch, 9 Ves. 69; attending a motion 
against him, Bromley v. Holland, 5 id. 2; or before 
an arbitrator, Moore v. Booth, 3 id. 350; a common 
councilman summoned by the mayor of the corpora- 
tion to attend an election ordered by mandamu, 
Nixon v. Burt, 7 Taunt. 682. 

‘* As to what constitutes an attendance: Merely 
being a suitor at the time of arrest is not sufficient, 
Gray v. Ayres, Tappan, 164; a party while dining 
in the evening, after attending his cause all day in 
court, is exempt, Lightfoot v. Cameron, 2 W. Bl. 
1113; Newland v. Harland, 8 Scott, 70; Attorney- 
General v. Skinners Co., 8 Sim. 377; a plaintiff wait- 
ing in the vicinity of the court for his cause to be 
called, Childerston v. Barrett, 11 East, 439; Walker 
v. Webb, 3 Anst. 941; He parte Hurst, 1 Wash. C. 
C. 186; waiting redewndo, in a picture-shop on the 
way, not an unreasonable time, Luntly v. oh 
Cr. & M. 579; going into a tailor-shop on his way 
home, Pitt v. Coombs, 3 Nev. & M. 212; during 4 
detention of a month as a witness before a master, 
Brown v. McDermott, 2 Ir. Eq. 338; Burk v. Hig- 
gins, 2 Hogan, 110; Gibbs v. Phillipson, 1 Russ. & 
M. 19; during an adjournment of the examination 
by the master, Hx parte Temple, 2 Ves. & B. 395; 
Spencer v. Newton, 6 Ad. & El. 623; He parte Rus- 
sell, 1 Rose, 278; a party going into another county 
to attend the taking of a deposition, in a suit pend- 
ing, although he afterward determined not to have 
it taken, Wetherill v. Seitzinger, 1 Miles, 237; com- 
ing into town several days before his case was likely 
to be heard, Hx parte Tillotson, 2 Stark. 470; Persse 
v. Persse, 5 H. of L. Cas. 671. 

‘‘The following are instances where a plea of 
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privilege was overruled: Where the witness’ at- 
tendance was voluntary, Hardenbrook’s case, 8 Abb. 
Pr. 416; on service of a summons merely, without 
an arrest, Hopkins v. Coburn, 1 Wend. 292; Pollard 
y. Union Pac. R. R., 7 Abb. Pr. (N. 8.) 70; Legrand 
y. Bedinger, 4 Mon. 539; Hunter v. Cleveland, 1 
Brev. 167; Huntington v. Shultz, Harp. 452; Wilder 
y. Welsh, 1 McArthur, 566; where the defendant 
was in attendance as a suitor before United States 
land commissioners, Page v. Randall, 6 Cal. 32. 

‘A common informer is not protected, Hx parte 
Cobbett, 7 El. & Bl. 955; nor a party attending court 
to assist his solicitor about duties properly the 
business of the solicitor, Flattery v. Anderson, 6 Ir. 
Eq. 518; nor attending a court of bankruptcy on 
his own petition, Plomer v. MacDonough, 1 DeG. & 
$m. 232; as to a creditor attending to prove his 
claim, Ex parte King, 7 Ves. 312; Ex parte Bryant, 
1 Madd. 49; Ew parte Kerney, 1 Atk. 55; Ex parte 
Dick, 2 W. Bl. 1142; Kinder v. Williams, 4 D. & E. 
377; aliter, where the bankrupt is attending to be 
examined, although the previous examination had 
been adjourned sine die, Ex parte Ross, 1 Rose, 260; 
Kimball’s case, 2 Ben. 38; where a witness volun- 
tarily leaves the place of trial, during a recess from 
Friday until Monday, Rex v. Piatt, 3 W. N. C. 187. 

‘‘The privilege does not extend to criminal cases, 
as where the defendant had been brought into the 
State as a fugitive from justice, Williams v. Bacon, 
10 Wend. 636; Com. v. Daniel, 4 Clark (Penn.), 49; 
after a discharge on a recognizance on a criminal 
charge, Moore v. Green, 73 N. C. 394; Key v. Jetto, 
1 Pittsb. 117; Scott v. Curtis, 27 Vt. 762; Hare v. 
Hyde, 16 Q. B. 394; Jacobs v. Jacobs, 3 Dowl. P. C. 
675; Rea v. Douglas, 7 Jur. 39; Anon., 1 Dowl. P. 
C. 157; or after a trial and acquittal, Goodwin v. 
Lordon, 1 Ad. & El. 378; Addicks v. Bush, 1 Phila. 
19; or trial and conviction, Lwcas v. Albee, 1 Den. 
666; but see Bours v. Tuckerman, 7 Johns. 538; Rex 
vy. Wigley, 7 Car. & P. 4; Callans v. Sherry, Al. & 
Nap. 125; Gilpen v. Cohen, L. R., 4 Exch. 131; Ben- 
ninghoff v. Oswell, 37 How. Pr. 235. 

‘Such an illegal arrest is no cause of abating the 
writ, Booraem v. Wheeler, 12 Vt. 311; see Hubbard 
v. Sanborn, 2 N. H. 468; a prior illegal arrest, from 
which defendant was discharged, will not prevent a 
subsequent legal one, Petrie v. Fitzgerald, 1 Daly, 
401; Van Wezel v. Van Wezel, 1 Edw. Ch. 113; Bar- 
rack v. Newton, 1 Q. B. 525; Andrews v. Walton, 1 
MeN. & G. 380; Towers v. Newton, 1 Q. B. 319; 
Cartwright v. Keely, 7 Taunt. 192; Shults v. An- 
drews, 54 How. Pr. 380; Lagrave’s case, 14 Abb. Pr. 
(N. S.) 833; Humphrey v. Cumming, 5 Wend. 90; 
Hart v. Kennedy, 15 Abb. Pr. 290.” 


——_—___—_ 


STATE TAXATION OF NATIONAL BANKS. 


SUPREME COURT OF THE UNITED STATES, APRIL 
3, 1882. 


SUPERVISORS OF ALBANY V. STANLEY. 
In a statute which contains invalid or unconstitutional provis- 


ions that which is unaffected by these provisions or which 
can stand without them must remain, If the valid and 





invalid are capable of separation, only the latter are to be 
disregarded. 

A statute of New York in relation to taxation required the 
assessors to assess to each tax payer his real estate at its 
value and his personal estate at its full value after deduct- 
ing debts owed by him. It further provided that if before 
the assessments are completed he shall make affidavit, 
“ that the value of the personal estate owned by him after 
deducting his just debts, and his property invested in the 
stock of any corporation liable to be taxed therefor, does 
not exceed a certain sum to be specified in the affidavit, it 
shall be the duty of’ the assessors to value such personal 
estate at the sum specified in such affidavit and no more. 
Another statute provided that shareholders in national and 
other banks should be assessed on the value of their shares, 
but a deduction of their indebtedness was not allowed. 
The Federal statute permits shares in national banks to be 
taxed by a State only at the same rate as other money 
capital of the citizens of the State. 

Held, that the statute in relation to taxing shares of nationa) 
banks was a valid rule of assessment for the shareholders 
of such banks having no debts to deduct, not being in con- 
flict with the Federal statute in respect to such share- 
holders. 

Held also, that in the absence of the affidavit above provided 
for, assessors had authority to assess a shareholder ina 
national bank the full value of his shares. 

N error to the Circuit Court of the United States for 

the Northern District of New York. 

Miter, J. This is a writ of error to the Circnit 
Court for the Northern District of New York, in which 
Stanley, the defendant in error, recovered a judgment 
against plaintiffs in error for taxes exacted and paid 
under legal process on shares of the stock of the 
National Albany Exchange Bank. A large number of 
the shareholders of the bank who had paid this tax 
made an assignment of their claims to Stanley, and he 
recovered a judgment in the action for the sum of 
$61,991.20, with interest and costs. 

The ground of this recovery was that the statute of 
New York, under which the shares of the bank were 
assessed, was void, because it did not permit the share- 
holder to make deduction of the amount of his debts 
from the valuation of the shares of the stock owned by 
him, in ascertaining the amount for which the shares 
should be taxed. 

The pleadings in the case set out the sums paid by the 
stockholders and their names, and their assigument to 
Stanley, the payment under compulsion of legal pro- 
cess, and a demand for the repayment on the Albany 
county authorities. 

The case was submitted to the court on a waiver of 
trial by jury, and on the finding of facts and conclu- 
sions of Jaw thereon by the court, judgment was ren- 
dered for plaintiffs. The facts found by the court are 
thus stated : 

“ First. That the allegations of the complaint in re- 
gard to the citizenship of the plaintiff, the citizenship 
and powers and liabilities of the defendant, the organi- 
zation and capital of the National Albany Exchange 
Bank, the ownership of the shares of capital stock of 
the National Albany Exchange Bank, the assessment 
of the stockholders in said bank, named in said com- 
plaint, by the board of assessors of the city of Albany, 
the names and residences of said stockholders, the 
collection of taxes from said stockholders and the 
payment of the same to the county treasurer of the 
county of Albany, and the demand made by Chauncey 
P. Williams, before the commencement of this action 
of the treasurer of the county of Albany, are true as 
therein set forth. 

** Second. That the amounts collected from the said 
stockholders and paid to the treasurer of the county 
of Albany, and the times when the said amounts were 
so paid to said treasurer, were as follows, to wit: 


BET BO ANG oon vicccnsnccccseceseens ... Aug. 11, 1874 
Be Fe NN o6. on S0dccccksess saseqceasnte Aug. 11, 1874 
1,868 06 paid ........... «sees» May 1, 1875 
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1,409 33 paid ................ Seubectetacs May 27, 1876 
TD ecicssoeceteccesdcensesseees May 3, 1877 
1,336 60 paid . April 17, 1878 
1,473 02 paid .............. padiibaneennsl April 22, 1879 
11,604 75 paid ........... ohne dégstasddnks May 1, 1875 
8,147 26 paid 

7,822 34 paid 

7.857 D4 paid .......cccee cece ceeeeeeeees April 16, 1878 
6,243 20 paid ........... gidasniccancedand April 21, 1879 

“Third. That the sums above named were not paid 
voluntarily by said stockholders, but were forcibly col- 
lected by the marshal of the city of Albany, under a 
warrant issued to such marshal by the receiver of taxes 
of said city, pursuant to a warrant issued to said re- 
ceiver of taxes by the board of supervisors of the county 
of Albany, by levying upon the property of the said 
stockholders respectively, as alleged in said complaint. 

“Fourth. That the said assessments were made and 
said amounts collected and received by the treasurer 
of the county of Albany, as above stated, under color 
of an act of the Legislature of the State of New York, 
entitled ‘An act authorizing the taxation of stock- 
holders of banks, and surplus funds of savings banks,’ 
passed April 23, 1866, being chapter 761 of the Laws of 
1866, and not otherwise. 

* Fifth. That the allegations of the complaint with 
reference to the assignments by the respective stock- 
holders of said bank of their claims against the county 
of Albany, by reason of the matters alleged in the said 
complaint, are true as set forth in said complaint, and 
that the plaintiff, at the time of the commencement of 
this action, was the holder and owner of all claims 
against the county of Albany, or against the defendant, 
arising out of the matters alleged and set forth in said 
complaint. 

“ Sixth. That the said act of the Legislature of the 
State of New York, chapter 761 of the Laws of 1866, 
did not permit the deduction of debts owing by the 
owners of stock in banks or banking associations, in 
the assessment thereof for taxation, although such de- 
duction of debts of the owner was, at the time of the 
assessments alleged in the said complaint, permitted 
and required by the laws of the State of New York to 
be made from the value of every kind of personal prop- 
erty and moneyed capital, other than bank stock, in 
assessing the same for the purpose of taxation. 

* Seventh. That the allegations in the fourth count of 
said complaint, as to the presentation to the said board 
of assessors by said Chauncey P. Williams of the affi- 
davit of his indebtedness, and the request by him fora 
reduction of his assessment on his bank stock, and the 
refusal of said board of assessors to make such reduc- 
tion, and the application by said Williams to the 
Supreme Court of the State of New York for a writ of 
mandamus, and the subsequent legal proceedings 
thereon, including the decision of the Supreme Court 
of the United States, are true, as set forth in said 
fourth count.” 

It does not appear by this finding of the court that 
any shareholder, for whose payment of taxes this suit 
is brought, made affidavit or other application in regard 
to his indebtedness, that it might be deducted from his 
assessment, nor that any of these shareholders owed 
any thing to be deducted from the assessed value of 
the shares held by them, except the seventh finding of 
facts in regard to C. P. Williams. 

Unless therefore the other shareholders who paid 
the tax on the shares of their stock were entitled to 
recover back the sum paid without any evidence that 
they had made affidavit of the amount which they 
would be entitled to deduct from the assessment of 
their shares, if the same rule had been applied to assess- 
ment of bank shares as to other personal property, and 
without any evidence that they owed any thing what- 
ever to be deducted from any assessment of their per- 





sonal property, including bank shares, the judgment in 
this case cannot be supported. 

The judge who decided the case on the Circuit found 
as a conclusion of law that the assessment of all shares 
of national banks was void, because the statute of New 
York, under which the assessments were necessarily 
made, was void, as being in conflict with the act of 
Congress on that subject, and he declares, in an opin. 
ion delivered in the case of National Albany Exchange 
Bank v. Hills, Receiver of Taxes, in a chancery suit, 
that the assessments in this class of cases are absolutely 
void, the assessors having acted without any jurisdic. 
tion. 

If this view of the subject be sound —if the officers 
who assessed and collected this tax were utterly with. 
out authority to collect any tax whatever, or if there 
was no law by which in any case they could assess and 
collect tax on shares of national banks— then it is of 
no consequence to inquire of any thing beyond the fact 
that plaintiff's assignors did pay such a tax under legal 
compulsion. 

On the other hand, if the law is for any purposea 
valid law, and if it can be held to furnish the rule of 
taxation as to any class of owners of national bank 
shares, then the onus is on plaintiff to show that his 
assignors are not of that class. 

The question here to be decided arises under two 
statutes of the State of New York in regard to taxa- 
tion. 

The first of these is the act of 1850, relating to the 
assessment and collection of taxes in the city of Albany. 
The sixth section of the act requires the board of 
assessors to prepare an assessment-roll, in which there 
shali be set opposite the name of each tax payer. (1) 
All his real estate liable to taxation and its value. (2) 
The full value of all his personal property after deduct- 
ing the just debts owing by him. 

Section 9 of the act is as follows: 

‘*If any person shall at any time before the assessors 
shall have completed their assessments make affidavit 
that the value of his real estate does not exceed a cer- 
tain sum, to be specified in such affidavit, or that the 
value of the personal estate owned by him, after de- 
ducting his just debts, and his property invested in the 
stock of any corporation or association liable to be 
taxed therefor, does not exceed a certain sum, to be 
specified in the affidavit, it shall be the duty of the 
board of assessors to value such real or personal estate, 
or both, as the case may be, at the sum specified in such 
affidavit, aud no more.” 

In 1866 the State enacted a law concerning the taxa- 
tion of bank shares which was evidently intended to 
meet the requirements of the act of Congress in rela- 
tion to State taxation of the shares of national banks, 
and the provision of this statute related only to taxing 
stockholders in banks, and to the capital invested in 
individual banks. The first section of this act reads 
as follows, and it contained no other provision for de- 
ductions as the basis of taxation, except what is found 
in this section: 

‘** No tax shall hereafter be assessed upon the capital 
of any bank or banking association organized under 
the authority of this State or of the United States, 
but the stockholders in such banks and banking asso- 
ciations shall be assessed and taxed on the value of 
their shares of stock therein; said shares shall be in- 
cluded in the valuation of the personal property of 
such stockholder in the assessment of taxes at the 
place, town or ward where such bank or banking asso- 
ciation is located, and not elsewhere; whether the said 
stockholder reside in said place, town or ward or not, 
but not at a greater rate than is assessed upon other 
moneyed capital in the hands of individuals in this 
State. And in making such assessment there shall 
also be deducted from the value of such shares such 
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mas isin the same proportion to such value as is 
the assessed value of the real estate of the bank or 
panking association, and in which any portion of their 
capital is invested in which said shares are held, to the 
whole amount of the capital stock of said bank or 
banking association. And provided further that noth- 
ing herein contained shall be held or construed to ex- 
empt from taxation the real estate held or owned by 
weh bank or banking association; but the same shall 
pesubject to State, county, municipal, and other taxa- 
tion to the same extent and rate and in the same man- 
per as Other real estate is taxed.” 

In the case of People v. Dolan, 36 N. Y. 59, the ques- 
tion was whether, taking these two statutes together, 
anowner of shares of stock in a national bank was 
entitled to deduct from the assessed value of his shares 
the just debts owing by him. 1t was argued that into 
thisact of 1866 for the taxation of bank shares there 
should enter, as part of it, the provision of the act of 
10 which allowed this deduction as to all personal 
property, and that nothing in the act of 1866 forbid 
this or Was inconsistent with it. It was also insisted 
that unless the act of 1866 was so construed it would 
violate the act of Congress which only permitted the 
shares of national banks to be taxed at the same rate 
as other money capital of the citizens of the State. 

But the Court of Appeals overruled both proposi- 
tions, and held that the true meaning of the act of 
1866 was that no such deduction should be made, and 
that as thus construed it was not in conflict with the 
act of Congress on that subject. 

In the subsequent case of People ex rel. Williams v. 
Weaver, Williams, who was a shareholder in the Na- 
tional Albany Exchange Bank, made the affidavit re- 
quired by section 9 of the act of 1850, and presenting 
itto the board of assessors of the county, demanded 
areduction in accordance with it from the valuation 
of hts bank shares. On the refusal of the assessors to 
comply with this request, a proceeding was commenced 
inthe courts of the State in which the Court of Ap- 
peals reaffirmed the principles of the case of People v. 
Dolan. That case coming into this court by writ of 
error, it was here held that while we were bound to 
accept the decision of the highest court of the State 
inconstruction of its own?statute, the act of 1866 as 
thus construed was in that particular in conflict with 
the act of Congress, because it did tax shares of the 
national banks at a higher rate than other moneyed 
capital in the State. In that case, reported in 100 U. 
8.539; S. C., 21 Alb. L. J. 210, there are no words which 
declare the act of 1866 to be void, but the careful lan- 
guage of the decision is that “in refusing to plaintiff 
the same deduction for debts due by him from his 
shares of national bank stock that it allows to others 
who have moneyed capital otherwise invested, it is 
in conflict with the act of Congress.” 

Accepting therefore as we must the act of 1866 as 
construed by the Court of Appeals of New York, as 
not authorizing any deduction for debts by a share- 
holder of a national bank, is it for that reason ab- 
solutely void? This cannot be true in its full sense, 
for there is no reason why it should not remain the 
law as to banks or banking associations organized under 
the laws of the State, or as to private bankers of which 
there no doubt exists a large number of both classes. 

What is there to render it void as to a shareholder 
ina national bank, who owes no debts which he can 
deduct from the assessed value of his shares? The de- 
nial of this right does not affect him. He pays the 
same amount of tax that he would if the law gave him 
the right of deduction. He would be in no better con- 
dition if the law expressly authorized him to make the 
deduction. What legal interest has he in a question 
which only affects others? Why should he invoke the 
protection of the act of Congress in a case where he 
has no rights to protect? Are courts to sit and decide 





abstract questions of law in which the parties before 
the court show no interest, and which, if decided 
either way, affect no right of theirs? 

It would seem that if the act remains a valid rule of 
assessment for shares of State banks and for individual 
bankers, it should also remaiu the rule for sharehold- 
ers of national banks who have no debts to deduct, 
and who could not therefore deduct any thing if the 
statute conformed to the requirements of the act of 
Congress. 

It is very difficult to conceive why the act of the 
Legislature should be held void any further than when 
it affects some right conferred by the act of Congress. 
If no such right exists, the delicate duty of declaring 
by this court that an act of State legislation is void is 
an assumption of authority uncalled for by the merits 
of the case,and unnecessary to the assertion of the 
rights of any party to the suit. 

The general proposition must be conceded that in a 
statute which contains invalid or unconstitutional pro- 
visions, that which is unaffected by these provisions, or 
which can stand without them, must remain. If the 
valid and invalid are capable of separation only the 
latter are to be disregarded. 

In the case of Railroad Companies v. Schutte, 103 U. 
S. 118, decided at the last term, this point was pressed 
upon us with much earnestness, and its decision was 
necessary to the judgment of the court. ‘It is con- 
tended,” said tho court, *‘ that as the provision of the 
act in respect to the execution and exchange of the 
State bonds is unconstitutional, the one in relation to 
the statugory lien on the property of the company is 
also void and must fall. We do not so understand the 
law.’’ And yet this was a case in which the scheme of 
exchanging the bonds of the State for the bonds of the 
company, in order that the company might get the 
benefit of the better credit of the State, was accom- 
panied by a mortgage created alone by the statute in 
favor of the State as her security, and the court, while 
holding that the exchange of bonds was void as being 
in conflict with the Constitution of the State of 
Florida, held that the mortgage which secured the 
bonds of the company and which was only a mortgage 
by operation of the same statute, was valid. 

The language of this court in the two cases cited in 
the brief of United States v. Reese, 92 U.S. 214, and 
Trade Mark cases, 100 id. 82, concedes the general 
principle that the whole of a statute is not necessarily 
void because a part of it may be so. Said the court in 
the latter case: ‘‘ While it may be true that when one 
part of the statute is valid and constitutional and an- 
other part is unconstitutional and void, the court may 
enforce the valid part where they are distinctly separ- 
able, so that each may stand alone, it is not within the 
judicial province to give to the words used by Congress 
a narrower meaning than they are manifestly intended 
to bear. * * * ” The case of United States v. 
Reese, also implies that there may be unconstitutional 
provisions which do not vitiate the whole statute or 
even a single section, because the argument is to show 
that in that case there could be no separation of the 
good from the bad. It is also to be observed that in 
both these cases it Was a statute creating aud punish- 
ing offenses criminally which was to be construed in 
regard to the limited constitutional power of Congress 
in criminal matters. 

The case of State Freight Tax, 15 Wall. 452, arose out 
of astatute of Pennsylvania which attempted to im- 
pose a tax on commerce forbidden by the Constitution 
of the United States. The act imposed a tax upon 
every ton of freight carried by every railroad com- 
pany, steamboat company and canal company doing 
business within the State. The railroad company, who 
contested the tax, presented a statement which separ- 
ated the freight transported by them between points 
solely within the State and limited to such destination, 
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and that which was received from or carried beyond 
those limits. This court held the latter to be void as 
a tax on interstate commerce, and did not declare the 
whole tax or the whole statute void. It said: ‘‘It is 
not the purpose of the law but its effect which we are 
now considering. Nor is it all material that the tax 
is levied upon all freight, as well that which is wholly 
internal as that embarked in interstate commerce. 
* * * The conclusion of the whole matter is that in 
our opinion, the act of the Legislature of Pennsylvania 
of August 25, 1864, so far as it applies to articles carried 
through the State or articles taken up in the State and 
carried out of it, or articles taken up without the State 
and brought into it, is unconstitutional and void.” 
The same language is repeated in Erie R. Co. v. Penn- 
sylvania, decided at the same time, and both cases 
were remanded to the State court for further proceed- 
ings in conformity with the opinion, which could only 
mean to enforce the tax on transportation limited to 
the State and not on inter-State commerce. 

This is a clear case of distinguishing between the 
articles protected by the Constitution of the United 
States and those which were not, though nothing in 
the language of the statute authorized any such dis- 
tinction. 

But in a review of the cases in this court on this 
subject, that of Austin v. Aldermen of Boston will be 
found most nearly to resemble the one before us. It 
related to the same matter of the invalidity of a stat- 
ute of a State taxing shares of the national banks as 
being in couflict with the act of Congress. That act 
said that such taxes might be assessed at the place 
where said bank was located and not elsewhere. 

The act of the Massachusetts Legislature directed 
the assessment and taxation of the shares at the place 
where the owner resided. The plaintiff in error, 
Austin, having contested the tax on his shares in the 
courts of the State unsuccessfully, brought the case 
here by writ of error. This court declined to enter 
upon the question of the validity of the Massachusetts 
statute, because the case did not show that Mr. Austin 
was taxed on his shares in any other place than Boston, 
the place where the bank was located. 

The argument of counsel in the case before us is that 
any tax or a tax on any person on account of his bank 
shares is void because the whole of the New York 
statute is void. If the argument is sound it was 
equally applicable to Austin’s case. 

The statute of Massachusetts, which made no limita- 
tion of taxation to the place where the bank was 
located, must be held void under any principle which 
would wholly invalidate the statute of New York, be- 
cause it did not allow the deduction of the owner’s in- 
debtedness from his shares. And if the Massachusetts 
statute was utterly void as to national bank shares, 
then the tax on Mr. Austin’s shares in Boston was void 
and he had a right to be protected against the uncon- 
stitutional statute. The court evidently went upon 
the principle that the statute was only void as against 
the act of Congress, in cases where some one was in- 
jured by the particular matter in which there was such 
conflict. The case seems to us directly in point. 

To the same effect are the cases of People v. Bull, 46 
N. Y¥. 46; Gordon v. Carnes, 47 id. 608; Village of 
Middleton, Ex parte, 81 id. 196. 

If we examine the statute before us on principle we 
shall find but little reason to hold it to be wholly void 
as regards bank shares. If the statute stood alone 
there is nothing in it in conflict with the act of Con- 
gress. It is only when we look to the other statute, 
which prevents the deduction of debts from the entire 
value of personal property, that we discern the dis- 
crimination against bank shares. The act declares 
that bank shares shall be taxed according to their 
value, after deducting the real estate and other prop- 
erty on which the bank itself pays tax. This is emi- 





nently just. It provides for a mode of ascertaining 
their value, the officers who shall do it, and how the 
tax shall be collected. In all this the law is valid ex. 
cept that it does not authorize a deduction for debts 
of the shareholder. Thisis a distinct and separable 
principle. When the shareholder has no debts to de. 
duct the law provides a mode of assessment for him 
which is not in conflict with the act of Congress, and 
the law in that case can be held valid. Under the de 
cision in Austin v. Alderman of Boston, it is valid ag 
to him. 

If he has debts to be deducted the case of Williams 
v. Weaver shows that in taking the steps which this 
court has held he may take, he can secure that dedue- 
tion, and when secured the remainder of the law re. 
mains valid. In other words, in such a case so much 
of the law as conflicts with the act of Congress in the 
given case is held invalid, and that part of the State 
law which is in accord with the act of Congress is held 
to be the measure of his liability. There is no diffi- 
culty here in drawing the line between those cases to 
which the statute does not apply and to those to which 
it does, between the cases in which it violates the act 
of Congress and those in which it does not. There is 
therefore no necessity of holding the statute void as to 
all taxation of national bank shures, when the cases 
in which it is invalid can be readily ascertained on 
presentation of the facts. 

It follows that the assessors were not without au- 
thority to assess national bank shares; that where no 
debts of the owners existed to be deducted the assess- 
ment was valid, and the tax paid under it a valid tax, 
That in cases where there did exist such indebtedness, 
which ought to be deducted, the assessment was void- 
able but not void. The assessing officers acted within 
their authority in such cases until they were notified in 
some proper manner that the shareholder owed just 
debts which he was entitled to have deducted. 

If they then proceeded in disregard of the act of 
Congress the assessment was erroneous, and the case 
of Williams vy. Weaver shows how that error could be 
corrected. 

The case before us shows no error in any case but 
that of Mr. Williams, and in that case he has obtained 
the judicial decision of this court that the tax he paid 
was illegally exacted from him. Nor do the facts of 
his case raise the question whether in a case where the 
debts of the shareholder do not equal the assessors’ 
value of his shares the tax is wholly erroneous, or ouly 
so much as represent the assessment of his indebted- 
ness that should have been deducted, for his affidavit 
was that his debts equalled the value of his bank 
shares. Nor do the findings of fact raise the question 
whether, without making affidavit and demand on the 
assessors, a suit can be maintained to recover when 
such indebtedness actually existed; for he did make 
affidavit and demand, and no other taxpayer has shown 
any such notice or demand, or that he had any in- 
debtedness to be deducted. There is neither finding 
of fact nor averment in the pleadings on either point 
as to any other assignors of plaintiff than Mr. Wil- 
liams. It results from these considerations that the 
judgment of the Circuit Court is reversed, and‘that on 
the finding of facts judgment should be rendered for 
plaintiff on the fourth count for the amount of the tax 
paid by Williams with interest, and on all the other 
counts for defendants. 

It is so ordered.* 

BRADLEY, J., dissenting. I dissent ‘from the judg- 
ment of the court in all these cases for the reason, that 
in my opinion, the State laws authorizing the capital 











*On the 24th of April a decision was made in which the 
judgment was modified so as to permit the court below to 
near evidence in respect to another issue raised by the plead- 
ings but not passed upon, namely: Whether the assessment 
of shares in the national bank was at a greater rate than that 
upon other moneyed capital. 
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stock of national banks to be taxed without allowing 
any deduction for the debts of the stockholders where 
such deduction is allowed in relation to other moneyed 
capital, are void in toto so far as relates to national 
panks. To hold the law valid except as to those who 
are actually indebted and actually claim the benefit of 
the deduction, and actually set it up in asuit brought 
by the bank for relief, is practically to render the con- 
dition of the act of Congress nugatory, and to deprive 
the national banks and their stockholders of its pro- 
tection. The tax though laid on the stockholders is 
required to be paid by the bank itself, which must pay 
without deduction unless the shareholders give the 
pank notice of the amount of their debts. This is a 
most ingenious expedient to avoid such deductions 
altogether. The probability that not one in ten of the 
shareholders will ever have notice of the assessment in 
time to make the claim, and the natural reluctance 
they would have (if they had notice) to lay the amount 
of their debts before a board of bank officers will 
effectually secure the State from claims for deduction. 
And that was no doubt the object of the law. But 
this unequal operation of it, in its practical effect, 
might not be sufficient to renderit void. It is void, 
inmy judgment, because it makes no exception but is 
general in its terms, subjecting to taxation the capital 
stock of national banks without the privilege of de- 
ducting debts. Denying to it operation and effect as 
to those who desire to claim the benefit of the deduc- 
tion, and giving it effect as to all others, is to tear a 
portion of the law out by the roots. It is not like the 
case Where a portion of alaw which may be separated 
from the rest can be declared invalid without affecting 
the remainder of the law; nor like the case of a gen- 
eral law which the Legislature has power to make, but 
from the operation of which some individuals may 
have a legal or constitutional exemption which they 
can plead in their defense; but it is wrong in form, 
wrong in toto, The Legislature had no authority or 
power to make the capital of national banks taxable 
except in the same manner as other moneyed capital 
of the State. The practical iniquity of the law is 
seen in this, that it affects the value of all the stock, 
whoever holds it. As the law stands it acts as a pro- 
hibition against the purchase of the stock by those 
who owe debts, and they constitute a considerable 
portion of every community. It does not help the 
validity of the law for us to declare that it is pro 
tanto void, and in fact make a new law for the State. 
Its validity must be decided by its actual form and 
terms. If these cannot stand the law is void. 





Hiiis v. NATIONAL ALBANY EXCHANGE BANK. 


Inan action by a national bank against State tax officers, in 
behalf of its shareholders, to enjoin the collection of a State 
tax on the shares of the bank alleged to be unlawful on 
the ground that indebtedness was not deducted. Feld (1), 
That such a suit was maintainable. (2) That an injunction 
would lie in behalf of a shareholder who was entitled to a 
deduction and who had made the affidavit and demand 
therefor required by the State law, and (8) it being clearly 
shown that an affidavit and demand would have been 
unavailing, that shareholders might be permitted to show 
in the action the deductions to which they were entitled 
and the collection of the amount of such deductions would 
be enjoined. 

PPEAL from the Circuit Court of the United States 
for the Northern District of New York. The 
opinion states the case. 

Mruiter, J. This is an appeal from a decree in chan- 
cery of the Circuit Court for the Northern District of 
New York, and it presents very much the same ques- 
tions that have just been decided in the case of Super- 
visors of Albany County v. Edward Stanley. That was a 
common-law action to recover for taxes unlawfully 
éxacted for years prior to 1879 on shares of the National 





Albany Exchange Bank, and the present suit was 
brought to enjoin the appellants from collecting a simi- 
lar tax assessed and yet unpaid for that year. In this 
case the bank sued in right of and as representing all 
the stockholders, and the Circuit Court made a decree 
perpetually enjoining the collection of all taxes on 
shares of said bank. Several questions are raised or 
rather suggested which we think have heretofore been 
decided by this court, such as the right of the bank to 
maintain a suit on behalf of its shareholders. This 
was established by the cases of Cumming v. National 
Bank, 101 U. 8S. 153; Pelton v. National Bank, id. 143. 
There is also an attempt to show that there was a set- 
tled rule or purpose on the part of the assessors to value 
the shares of the appellee bank higher in proportion to 
their real value than in the case of other banks, bankers 
and moneyed corporations. We think the proof fails 
to establish this in a manner to justify the interference 
of acourt of equity. National Bank v. Kimball, 103 
U. 8. 7382. 

The bill however in its main feature asserts the right 
to an injunction, on the ground that the act of 1866, 
under which the bank shares were assessed, is abso- 
lutely void because it makes no provision for deduc- 
tion from the assessed value of these shares, of the 
debts honestly owing by the shareholders. And the 
court, proceeding upon the idea that both the statute 
and the assessment made under it are absolutely void, 
decreed relief accordingly. Under the ruling just made 
on that subject this decree must of course be reversed, 
because as to the larger number of the shareholders 
whose taxes are enjoined, there is no evidence that 
they owed any debts whatever at the time the assess- 
ment was made. 

The allegations of the bill on this subject are: First. 
That one shareholder owning five hundred and thirty- 
two shares of the stock made affidavit that the value of 
personal estate owned by him, including said bank 
shares, after deducting his just debts and other invest- 
ments not taxable, did not exceed one dollar, and pre- 
sented said affidavit to the board of assessors, with a 
demand that they should reduce the assessment of his 
shares accordingly, which was refused. The evidence 
shows this to have been Mr. Chauncey P. Williams. 

2. The further allegation of the bill on that subject is 
that other shareholders were indebted to an amount 
equal to or in excess of the personal property owned 
by them, including their bank shares, but omitted to 
make affidavit and demand the proper reduction, be- 
cause they knew such demand would be refused by the 
board, both from information of their refusal in other 
cases, and from knowledge of the decisions of the Court 
of Appeals of New York that they had no authority to 
make such deduction. This allegation is also sup- 
ported by the evidence of four or five shareholders who 
are represented in this action. 

While the decree of the court enjoining the collect- 
ing officers as to all the tax assessed on the shares of 
this bank must be reversed, the question arises, what 
shall be done with the cases in which it appears that 
there are shareholders taxed who owed just debts en- 
titled to deduction. 

With regard to the case of Mr. Williams, we have no 
doubt that there should bean injunction to the amount 
of his tax. He made the requisite affidavit and the 
proper demand for deduction, and his affidavit shows 
that no assessment should be made on his shares. He 
has not yet paid the mouey and is entitled to relief by 
injunction. 

A more difficult question is presented in regard to 
those who made no affidavit or demand for deduction, 
but who have shown that they would have been entitled 
to deduction if the demand had been properly made. 
The question is, whether the fact clearly established 
that their demand would have been unavailing dis- 
pensed with the necessity of making the affidavit and 
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demand. It is a general rule that when the tender of 
performance of an act is necessary to the establishment 
of auy right against another party, this tender or offer 
to perform is waived or becomes unnecessary, when it 
is reasonably certain that the offer will be refused — 
that paymeut or performance will not be accepted. 
Such is the doctrine established by this court in re- 
peated decisions in regard to another branch of the law 
concerning the collection of taxes. Bennett v. Hunter, 
9 Wall. 326; Tacey v. Irwin, 18 id. 549; Atwood v. Weems, 
99 U. S. 183. 

Without elaborating the matter we are of opinion, 
that considering the decision of the Court of Appeals 
ot New York, the action of the assessors in the case of 
Mr. Williams, and their own testimony in this case, it 
is entirely clear that all affidavits and demands for de- 
duction which could or might have been made would 
have been disregarded and unavailing, and that the 
assessors had a fixed purpose, generally known to all 
persons interested, that no deductions for debts would 
be made in the valuation of bank shares for taxation. 
It is therefore not now essential to show such an offer 
when it is established that there were debts to be de- 
ducted and when the matter is still in fieri, the tax 
being unpaid. And we are of opinion that it is open 
to the court below when this case returns to permit 
such amendment of the pleadings as will enable plaint- 
iff to make proper allegations on that subject, or by 
reference to a master to allow each shareholder to 
establish the amount of deduction to which he was en- 
titled at the time of the assessment, and to enjoin the 
collection of a corresponding part of the tax. But as 
the assessment is not void, but only voidable, it must 
stand good for all of the assessment in each case which 
is not shown to be in excess of the just debts of the 
shareholder that should be deducted. 

The decree of the Circuit Court is reversed, and the 
case remanded for further proceedings in accordance 
with this opinion. 


EVANSVILLE NATIONAL BANK V. BRITTON. 

The Indiana statute relating to taxation provides that a tax 
payer may, in estimating his taxable property, deduct his 
indebtedness from his “credits or money at interest;”’ 
“all other demands against persons or body corporate ;” 
“total amount of all credits.” 

Held, that the shares in a national bank, subjected to State 
taxation, were entitled to a deduction of indebtedness, and 
an injunction would lie to restrain the collection of a tax 
upon such shares where such deduction was not allowed. 
PPEALS from the Circuit Court of the United 

States for the District of Indiana. The opinion 
states the case. 

MILLER, J. These are cross-appeals from a decree of 
the Circuit Court for the District of Indiana, rendered 
in a suit in chancery, iu which the Evansville National 
Bank was complainant and Britton, as treasurer of 
Vanderburgh county, was defendant. 

The case is in all essential points analogous to that of 
Hillis v. National Albany Exchange Bank, just decided. 

And the principal question of law is the same as that 
discussed and decided in the case of Supervisors of 
Albany v. Stanley. In fact the three cases were advanced 
out of their order, and heard consecutively, because 
they involved important questions concerning taxation 
by State statutes of the shares of national banks, and 
the argument, able and exhaustive throughout, has 
been almost wholly directed, on the part of the banks, 
to establish the proposition, that where the law of the 
State either makes or permits a discrimination operat- 
ing only against a particular class of holders of national 
bank shares, in the manner of assessing those shares as 
regards other moneyed capital in the State, all the laws 
for such assessments are void, and all such assessments 
are absolutely void, and no tax on national bank shares 
can be collected in the State, 





The brief of counsel in this case in various forms re- 
peats the idea that the bill was brought, not so much 
to assert the rights of stockholders who may have been 
injured by the enforcement of the statute, as to obtain 
a judicial declaration of this court that the act is 
void, and the attempt to tax the shares of the bank 
equally so. 

We have rejected this proposition in the case of The 
Supervisors against Stanley, and have there given our 
reasons for it, and shall not repeat them here. 

The objection made to the Indiana statute is the same 
as that made against the New York statute, namely, 
that it permitted the tax payer to deduct from the sum 
of his credits, money at interest, or other demands, the 
amount of his bona fide indebtedness, leaving the re- 
mainder as the sum to be taxed, while it denies the 
same right of deduction from the cash value of bank 
shares. 

A distinction is attempted to be drawn between the 
Indiana statute and the New York statute, because the 
former permitted the deduction of the tax payer's 
indebtedness to be made from the valuation of his per- 
sonal property, while in Indiana he can only deduct it 
from his credits. And undoubtedly there is such a 
difference in the laws of the two States. But if one of 
them is more directly in conflict with the act of Con- 
gress than the other, it is the Indiana statute. The 
subject of taxation from which the tax-payer may de- 
duct his bona fide indebtedness is, in the schedule of 
the act, placed under two heads, as follows: 

“1. Credits or money at interest, either within or 
without the State, at par value. 

“2. All other demands against persons or bodies cor- 
porate, either within or without this State. 

“Total amount of all credits.” 

The act of Congress does not make the tax on per- 
sonal property the measure of the tax on bank shares 
in the State, but the tax on moneyed capital in the 
hands of the individual citizens. Credits, money loaned 
at interest, and demands against persons or corpora- 
tions are more purely representative of moneyed capi- 
tal than personal property, so far as they can be said to 
differ. Undoubtedly there may be much personal 
property exempt from taxation without giving bank 
shares a right to similar exemption, because personal 
property is not necessarily moneyed capital. ut the 
rights, credits, demands and money at interest men- 
tioned in the Indiana statute, from which bona fide 
debts may be deducted, all mean moneyed capital in- 
vested in that way. 

It is unnecessary to repeat the argument in the case 
of Williams v. Weaver, 100 U. 8S. 539, on this point. 
We are of opinion that the taxation of bank shares by 
the Indiana statute without permitting the share- 
holder to deduct from their assessed,value the amount 
of his bona fide indebtedness, as in the case of other 
investments of moneyed capital, is a dia¢rimination 
forbidden by the act of Congress. 

There is in the bill of complaint in this case the 
usual allegation, apart from the special matters we 
have just considered, that the assessing officers habitu- 
ally and intentionally assess the shares of the national 
banks higher in proportion to their actual value than 
other property generally, and especially shares in other 
corporations. It is denied in the answer and is un- 
supported by proof. 

It is also alleged that the bank is taxed a consider- 
able sum for its real estate, and that in assessing the 
value of the shares no deduction is made on that ac- 
count. The positive testimony of the assessor shows 
that such deduction was made. 

It is alleged that the capital of the bank is almost 
entirely invested in the bonds and treasury notes of 
the United States, and the shares only represent this 
untaxable investment. The case of Van Allen v. 
Assessors, 3 Wall, 573, settles the principle that the 
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shares of the national banks are taxable without re- 
gard to the value of the property held by the bank as 
scorporation having exclusive relation to their value. 
The very point here made was expressly overruled in 
that case. 

Acting upon these principles the Circuit Court de- 
greed a perpetual injunction as to those shareholders 
who had proved in the case that at the time of the as- 
sessment they owed debts which should rightfully have 
been deducted. These were four in number, and the 
appeal of the collector Britton is from this injunction. 
The decree in that respect was right and must be 
affirmed. 

The bank appeals from that part of the decree which 
dismissed the bill as to all the other shares. This was 
because no evidence was given that any other share- 
holders except the four above referred to owed any 
debts which could have been deducted from the value of 
the shares. In the caseof Hills v. National Albany Ex- 
change Bank, we authorized the court on return of the 
case to permit the bank to show what shareholders had 
such indebtedness in some appropriate form. It is not 
necessary to consider whether this case ought to be re- 
versed at the instance of the bank to enable that to be 
done now, for it is stated by the counsel of the bank 
in their printed brief that the offer was made to them 
to have a reference to a master to take testimony on 
this point before final decree, and they declined to ac- 
cept the privilege. That branch of the decree is there- 
fore affirmed on the appeal of the bank. 

Waite, C. J., dissenting. I cannotagree to so much 
of the judgment in this case as affirms that part of the 
decree below appealed from by Britton, the treasurer. 
“Credits”? are but one of a number of kinds of 
moneyed capital. They represent, in the classification 
of taxable property, the ordinary debts due to a per- 
son, and it has beeu common for so long a time in the 
States to measure their taxable value by their excess 
over like debts owing to the same person in the same 
right, that I cannot believe it was the intention of 
Congress in its limitation on the power of taxing na- 
tional bank shares to require a deduction of debts 
from the value of shares when such a deduction was 
only allowed tou other persons from this one kind of 
moneyed capital. The law of Indiana expressly pro- 
hibits deductions from the value of any other property 
than credits. Ample provision is made for the taxa- 
tion of all other moneyed capital at its value without 
deduction, the same as national bank shares. In Hep- 
burn v. School Directors, 23 Wall. 485, this court said: 
“It could not have been the intention of Congress to 
exempt bank shares from taxation because some 
moneyed capital was exempt.’’ In that case a tax on 
bank shares was sustained when, by law, mortgages, 
judgments, recognizances, and moneys owing on ar- 
ticles of agreement for the sale of lands were not tax- 
able. I am unable to distinguish this case in principle 
from that. The exemption here is partial only as it 
was there. 

. lam authorized to say that Mr. Justice Gray con- 
curs in this dissent. 


_—--> 


SPECIAL DEPOSIT IN TRUST NOT ATTACH- 
ABLE BY GENERAL CREDITOR OF 
DEPOSITOR. 
NEW YORK SUPREME COURT, SPECIAL TERM, 
FEBRUARY 23, 1882. 


Hourp v. Farmers LOAN AND TRUST Co. 


ANew Jersey municipal corporation which had issued bonds, 
the interest and principal of which was payable at the 
Office of a trust company in New York, deposited money 
with such trust company which accepted the same for that 





purpose to pay interest on such bonds due the following 
day. Held, that the deposit was a special one for the 
benefit of the bondholders, and the same could not be at- 
tached by a general creditor of the city. 


Pyaar tried at Special Term in the First District 

to reach funds in the hands of defendant, a New 
York trust company, claimed to belong to the city of 
Elizabeth, a New Jersey municipal corporation, of 
which city plaintiff was a creditor. 


George Putnam Smith and A. J. Vanderpoel, for 
plaintiff. 
Herbert Turner, for defendant. 


LAWRENCE, J. In the case of Martin v. Funk, 75 N. 
Y. 134, the Court of Appeals held that where a trust 
is declared, whether in a third person or in the donor, 
it is not essential that the property should be pos- 
sessed by the cestui que trust, or that the latter should 
be informed of the trust. It does not seem necessary, 
therefore, in this case to establish that the bondhulders 
of the city of Elizabeth should have been aware of 
and have assented to the appropriation of the fund 
which is the subject of this controversy, to the pay- 
ment of the interest on the bonds held by them. Watts 
v. Shipman, 21 Hun, 606. And this court held in Mat- 
ter of Le Blanc, 14 Hun, 8, where the Erie Railway 
Company had declared a dividend and had deposited 
the money to pay the same with a banking firm in the 
city of New York, which money, before actual pay- 
ment to the stockholders entitled to the dividends, 
was withdrawn by the company and subsequently 
passed with other property to a receiver of the road, 
that the fund so deposited should be regarded as 
specifically appropriated for the payment of the divi- 
dend, and that the stockholders acquired in equity a 
lien upon such fund to the extent of the amount to 
which they were respectively entitled, and that such 
lien followed the fund in the hands of the receiver. 
The decision Matter of Le Blane case was affirmed by 
the Court of Appeals. See 75 N. Y. 598. It was also 
quoted with approbation in the case of People v. Mer- 
chants and Mechanics’ Bank, 783 N. Y. 273. Again in 
the case of the Rogers Locomotive Works v. Kelly, 19 
Hun, 399, where the treasurer of a railroad company 
deposited $25,000 with the defendants, who signed a 
receipt stating that they had received the money in 
trust, to apply the same for the payment of an equal 
amount of the coupons of the first mortgaged and 
consolidated bonds of the railroad company, the said 
money not to be subject to the control of the said 
company otherwise than for the payment of said cou- 
pons as above described, it was held that such deposit 
created a trust for the benefit of the holders of the 
coupons of said bonds, and that the fund was not 
liable to be attached in an action brought by a creditor 
of the company depositing it to enforce a debt due 
from it to him. 

I am well aware that it may be said, in reference to 
the case last cited, that the receipt which was given by 
the depositories expressly declared that the money was 
received in trust, and that the same should not be sub- 
ject to the controt of the company otherwise than for 
the payment of said coupons. But it must be remem- 
bered, in the language of Chief Judge Church, in 
Martin v. Funk, supra, that ‘‘no particular form of 
wordz is necessary to constitute a trust, while the acts 
or words relied upon must be unequivocal, implying 
that the person holds the property as trustee for an- 
other.”’ If therefore from the letter of the comp- 
troller of the city of Elizabeth, and the acts of the 
defendant predicated upon that letter, a trust can 
fairly be implied on the part of the defendant to hold 
the fund on deposit for the specific purpose of paying 
the interest on the bonds, the trust is just as binding 
as if it had been specifically set forth in writing. After 
examining the evidence in this case and the stipulation 
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entered into by the parties, I am of the opinion that 
the fund sought to be held under the attachment was 
not subject to attachment at the suit of a general 
creditor of the city of Elizabeth, for the reason that it 
had been specifically appropriated by the comptroller, 
represeuting the commissioner of the sinking fund and 
the defendant, to the payment of the interest on the 
bonds of the city; and that after the transfer men- 
tioned by Mr. Ralston it was not within the power of 
the commissioners of the sinking fund to recall the 
fund and to divest it of the trust with which it had 
been impressed. Matter of Le Blanc, 14 Hun, 9, and 
cases cited. 

By the charter of the city of Elizabeth it is made 
the duty of the commissioners of the sinking fund to 
pay the interest on the bonds of the city, as the same 
become due and payable, out of any moneys in their 
custody belonging to the sinking fund of said city 
(Charter, p. 145). The charter also provides that all 
moneys received thereafter from the following sources, 
to wit, the net amount received for market and other 
rents, dues and fees, the amount received for licenses 
of every kind and description, together with all mon- 
eys authorized to be raised for the payment of the gen- 
eral debt, and loans of the city, are pledged and ap- 
propriated to and shall constitute and form a fund to 
be called ‘‘The Sinking Fund of the City of Eliza- 
beth.”’ 

Now I understand it to be admitted by the stipula- 
tion that the money which was in the hands of the de- 
fendant when the comptroller’s letter was received, 
and also the money represented by the check accom- 
panying that letter, had been raised for the payment 
of the debts of the city of Elizabeth; that the transfer 
on the books of the defendant Was made before the 
plaintiff's attachment was served, and that the bonds 
and coupons mentioned in the letter of Mr. Leggett, 


dated September 28, 1878, were by their terms made 
payable, principal and interest, at the office of the de- 
fendant at the city of New York. When the attach- 
ment was served therefore the transfer as between the 
city and the commissioners of the sinking fund, rep- 
resented by the comptroller and the defendant, was 


complete. The comptroller had really directed a 
deposit with the defendant of moneys which were by 
law applicable to the purpose, to meet the interest due 
upon the bonds of the city on the following day, and 
the defendant had accepted that deposit for that 
specific purpose by transferring the amount already in 
its hands to the account of the sinking fund, and by 
adding to that amount the check for $11,045.68 which 
was inclosed in the comptroller’s letter. On the au- 
thorities above cited I feel warranted in holding that 
this transaction amounted to a special deposit for the 
benefit of the bondholders, and that the defendant ac- 
cepted it for that purpose and upon that trust. If the 
cases in Pennsylvania and in other States hold a differ- 
ent doctrine from that enunciated in the case of Le 
Blane and the other cases above cited, I must of course 
disregard them. See also Curroll vy. Cone, 40 Barb. 
220; Watts v. Shipman, 21 Hun, 606, per Ingalls, J. 
The case of Kelly v. Roberts, 40 N. Y, 432, does not 
seem to me to be in conflict with these views. There 
Judge James, in delivering the opinion of the court, 
expressly says that ‘‘had the debtors and the defend- 
ant Roberts made it a condition of the sale of the 
goods of the former to the latter that the defendant 
should pay a designated part of the consideration of 
the sale to Arnold, Constable & Co., and a part to Can- 
nings, Simpson & Armstrong, the cases of Berly v. 
Taylor, 5 Hill, 577; Williams v. Fitch, 18 N. Y. 546; 
Lawrence v. Fox, 20 id. 268; Gridley v. Gridley, 24 id. 
130, and Lowery v. Steward, 25 id. 239, would seem to 
warrant the proposition that a trust was created for 
the benefit of the two firms, which they might affirm 





and enforce, and that a suit in equity wonld lie jp 
their favor.”” And he goes on to say that there was no 
trust or condition annexed to the sale. In this cage 
Leggett in his letter directs the defendant’s president 
to apply the check for $11,045.68 contained in the let. 
ter, ‘‘with amount to our credit ($49,375) to payment 
of October Ist as per statement.’’ Then follows 
statement of the bonds referred to. Upon receipt of 
this letter and before the plaintiff's attachment jg 
served, the defendaut has complied with the direction 
by transferring the $49,575 to the credit of the commis. 
sioners of the sinking fund and by directly depositing 
the check for $11,045.68 to their credit. This transac. 
tion seems to fall within the principle of the cases re. 
ferred to by Judge James, and also within that of 
Le Blune. Tere there was a condition annexed to the 
transaction, which condition was immediately com. 
plied with by the defendant. In the case of Kellyy, 
Babcock, 49 N. Y. 818, it was left optional with the 
vendee whether a portion of the purchase-money 
should be paid to the creditors of the vendor, and the 
court held that as there was no express stipulation or 
covenant on the part of the vendees to pay those 
creditors, no trust resulted in favor of the latter, and 
that the unpaid balance of the purchase-money wasa 
debt due to the vendor, and could be reached by at- 
tachment against his property. 

That case therefore does not affect the case at bar. 

For the reasons above stated I am of the opinion 
that the defendant is entitled to judgment. 


—————q~—_—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


INJUNCTION BOND — PRACTICE — POWER OF COURT OF 
EQUITY AS TO ASSESSMENT OF DAMAGES — APPEAL.— 
When the court sees no just cause for superseding or 
suspending the effect of an injunction bond or under- 
taking, it should be enforced in pursuance of its terms; 
and the party for whose benefit it was given will be 
entitled to an assessment of damages. In this case 
where there was an injunction upon the issuing of 
which a bond was given, a decree was made by the 
Circuit Court, that among other things neither party 
was entitled to damages or costs. From this part of 
the decree defendant appealed, contending that the 
Circuit Court had no power to decree that he was not 
entitled to damages, thereby precluding him from re- 
covering damages on the injunction bond; and if it 
had any power to make a decree on the subject of dam- 
ages, the decree denying him damages in this case is 
erroneous. Iv respect to this the court held that the 
Circuit Court had the power exercised, saying ‘that 
an appeal does not lie from a decree in equity as to the 
costs merely, is well settled. Canter v. Amer. Ins. Co., 
3 Pet. 307; Elastic Fabrics Co. v. Smith, 100 U. 8. 112.” 
‘*Where no bond or undertaking has been required, it 
is clear that the court has no power to award damages 
sustained by either party in consequence of the litiga- 
tion, except by making such a decree in reference to 
the costs of the suit as it may deem equitable and just.” 
The court then review the history and object of this 
kind of obligations, referring to Kerr on Injunction, 
209, 210, 212, 622; Gilb. For. Rom. 196; Bacon’s Abr. 
title Injunction C.; Newland’s Ch. Pr. 223, 224; Story's 
Eq. Jur., §$ 958 b, 959 d; Marquis of Downshire v. Lady 
Sandys, 6 Ves. 107; Wombell v. Belasyse, 6 id. 110, note; 
Wilkins v. Atkin, 17 Ves. 422, and various State stat- 
utes. Thecourt then say: ‘But no act of Congress, 
or rule of this court, has ever been passed or adopted 
on this subject. The courts of the United States 
therefore must still be governed in the matter by the 
general principles and usages of equity. To these we 
have already adverted so far as concerns the power 
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quire security or impose terms before granting an 
wjanction. It remains to notice the control which a 
of Chancery may exercise in relieving from, or 
modifying such terms during the progress or at the 
rmination of the cause; and of enforcing and carry- 
ing out the conditions imposed or the undertakings 
mtered into. Since the discretion of imposing terms 
upon a party, as a condition of granting or withholding 
gm injunction, is an inherent power of the court, exer- 
tised for the purpose of effecting justice between the 
parties, it would seem to follow, that in the absence of 
w imperative statute to the contrary, the court should 
have the power to mitigate the terms imposed, or to 
rlieve from them altogether, whenever in the course 
of the proceedings it appears that it would be inequita- 
ble or oppressive tocontinue them. Besides the power 
to impose acondition implies the power to relieve from 
it. Iffor example it isdeemed proper upon an applica- 
tion for an injunction to require, as a condition of grant- 
ing or Withholding it, that a sum of money should be 
paid into court, or that a deed or other document should 
bedeposited with the register, and the developments of 
the case are afterward such as to made it manifestly 
unjust to retain the fund or document and deprive the 
owner of its use, the court assuredly has the power 
(though undoubtedly to be exercised with caution), to 
order it to be delivered up to the party. When the 
pledge is no longer required for the purposes of justice 
the court must have the power to release it and leave 
the parties to the ordinary remedies given by the law 
to litigants inter sese. Where the fund is security for 
adebt or a balance of account, or other money demand, 
this would rarely be allowable; but in many other 
cases it might not unfrequently occur that injustice 
would result from keeping property impounded in the 
court. On general principles the same reason applies, 
where, instead of a pledge of money or property, a party 
isrequired to give bond to answer the damage which 
the adverse party may sustain by the action of the 
court. In the course of the cause, or at the final hear- 
ing, it may manifestly appear that such an extraordi- 
nary security ought not to be retained as a basis of 
further litigation between the parties; that the suit 
has been fairly and honestly pursued or defended by 
the party who was required to enter into the under- 
taking, and that it would be inequitable to subject him 
toany other liability than that which the law imposes 
in ordinary cases. In such a case it would be a perver- 
sion, rather than a furtherance of justice, to deny to 
the court the power to supersede the stipulation im- 
posed. Against this view however the appellants have 
strenuously urged the case of Novello v. James, 5 
DeGex, M. & G. 876.’’ This case the court say was de- 
cided on its merits and is not adverse to the view above 
taken. The court further say: ‘‘ Where no specific pro- 
vision is made, either in the bond or by any statute or 
rule of court, and the condition of the bond is simply 
to pay such damages as the parties enjoined may sus- 
tain by reason of the injunction if the court finally de- 
cide that the party was not entitled thereto, as before 
stated some difference of opinion exists as to the power 
of the Court of Chancery to assess the damages, and 
whether the only proper method is not an action at law 
onthe bond.’’ The appellants insist that the latter is 
the only proper and legal course. In the case of Bien 
v. Heath, 12 How. 179, Chief Justice Taney made this 
remark: **A court proceeding, according to the rules 
of equity, cannot give a judgment against the obligors 
inan injunction bond when it dissolves the injunction. 
It merely orders the dissolution, leaving the obligee to 
proceed at law against the sureties, if he sustains dam- 
age from the delay occasioned by the injunction.” In 
that case an injunction bond had been given to stay 
proceedings on an executory process in the Circuit 
Court for the District of Louisiana, and in an action on 
the bond that court had given judgment against the 



















sureties, not merely for the damages arising from the 
delay caused by the injunction, but for the whole debt, 
interest and costs, in accordance with the law of Louis- 
iana, where injunction bonds are binding to that extent, 
and where judgment is usually given against the sure- 
ties as parties to the cause, on dismissing the injunc- 
tion, similar to the proceeding against stipulators in 
admiralty. This court held that the Circuit Courts 
sitting in equity could not take such a bond, or give it 
such effect, and reversed the judgment. The remark 
that the bond must be prosecuted at law was a mere 
passing remark; it was so prosecuted in that case; but 
from the great experience of the chief justice, it un- 
doubtedly expressed the prevailing practice with regard 
to ordinary injunction bonds given under the Mary- 
land statute in cases of injunctions to stay proceedings 
at law. Whether the remark can be understood as 
having a wider scope is doubtful. A decision on the 
point however was made by Mr. Justice Curtis, on 
the first Circuit, in the case of Merrifield v. Jones, 2 
Curtis’s C. C. 306. That was a patent case in which an 
injunction had been issued upon condition of entering 
into bond to pay the defendant any damages he might 
suffer by reason of the injunction if finally determined 
not to be rightful. On dismissal of the bill, motion was 
made to refer to a master the question of damages. 
Justice Curtis denied the motion, holding that the 
party’s remedy was an ‘action at law, but he only re- 
ferred ‘to the case of Bien v. Heath. The opinion is 
brief, and the question does not seem to have been very 
fully examined. The learned justice seemed to think, 
that inasmuch_as the bond gave a legal action, the 
court sitting in equity ‘had no jurisdiction over the 
question of damages. Other cases are referred to by 
the counsel of the appellants tu sustain their position; 
but {upon a careful examination we are not satisfied 
that they furnish any good authority for disaffirming 
the power of the court having possession of the case, in 
the absence of any statute to the contrary, to have the 
damages assessed under its own direction. This isthe 
ordinary course iu the Court of Chancery in England, 
by whose practice the courts of the United States are 
governed, and seems to be in accordance with sound 
principle. The imposition of terms and conditions 
upon the parties before the court is an incident to its 
jurisdiction over the {case; and having possession of 
the principal case, it is fitting that it should have power 
to dispose of the incidents arising therein, and thus do 
complete justice, and put an end to further litigation. 
We are inclined to think that the court has this power; 
and that it isan inherent power, which does not de- 
pend on any provision in the bond that the party shall 
abide by such order as the court may make as to dam- 
ages (which is the usual ‘formula in England); nor on 
the existence of an express law or rule of court (as 
adopted in some of the States) that the damages may 
be ascertained by reference or otherwise, as the court 
may direct; this being a mere appendage to the prin- 
cipal provision requiring a bond to be taken, and not 
conferring the power to take one, or to deal with it after 
it has been taken. But whilst the court may have (we 
not do now undertake to decide that it has) the power 
to assess the damages, yet if it has that power, it is in 
its discretion to exercise it, or to leave the parties to 
an action at law. No doubt in many cases, the latter 
course would be the more suitable and convenient one, 
In the present case however the court did not attempt 
to assess any damages which the defendants may have 
sustained in consequence of the injunction and pro- 
ceedings in the cause, but decreed that it was not a 
case for damages; in other words that the bond ought 
not to be prosecuted. That damages were sustained is 
very probable. Such a litigation as this was could 
hardly fail to result in damage to all the parties en- 
gaged in it. But it is generally damnum absque injuria. 
The question before the court, or at least that which 
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it undertook to determine, was whether under the cir- 
cumstances of the case any damages at all ought to be 
recovered. Its decision was that none ought to be re- 
covered; or in effect, that the bond ought not to be 
prosecuted. In view of what has already been said, 
we think that the’court have power to decide this ques- 
tion.’’ Decree of U.S. Cire. Ct., Minnesota affirmed. 
Russell v. Farley. Opinion by Bradley, J. 

(Decided April 3, 1882.] 


NEW JERSEY COURT OF ERRORS AND AP- 
PEALS ABSTRACT. 
NOVEMBER TERM, 1881.* 


ADVERSE POSSESSION — INCORPOREAL HEREDITA- 
MENT MAY BE ACQUIRED BY— HOW PRESUMPTION 
OVERCOME—TO INTERRUPT USER ACTUAL DISTUKB- 
ANCE NECESSARY .—In analogy with the statute of lim- 
itations, which applies only to corporeal hereditaments, 
the enjoyment of an incorporeal hereditament, ad- 
verse, exclusive and uninterrupted for twenty years, 
affords a conclusive presumption of a grant to be ap- 
plied as a presumptio juris et de jure. The owner 
of the servient tenement cannot overcome the 
presumption of a grant arising from an uninter- 
rupted user of twenty years by proof that no grant was 
in fact made. He may rebut the presumption by con- 
tradicting or explaining the facts upon which it rests, 
but he cannot overcome it by proof in denial of a grant. 
The owner of the servient tenement may show that 
the right claimed is one that could not be granted 
away, or that the owner of the servient tenement was 
legally incapable of making, or the owner of the domi- 
nant tenement incapable of receiving such a grant. He 
may explain the user or enjoyment by showing that it 
was under permission asked and granted, or that it 
was secret and without means of knowledge on his 
part, or that the user was such as to be neither physi- 
cally capable of prevention, nor actionable. But if 
there can be neither legal incompetency, nor physical 
incapacity, and the user be openand notorious, and be 
such as to be actionable or capable of prevention, the 
servient owner can only defeat the acquisition of the 
right on the ground that the user was contentious, or 
the continuity of the enjoyment was interrupted dur- 
ing the period of prescription. Mere denials 
of the right, complaints, remonstrances or prohi- 
bitions of user, unaccompanied by any act, 
which in law would amount to a disturbance, and be 
actionable as such, will not prevent the acquisition of 
aright by prescription. See Angus vy. Dalton, L. R., 
4 Q. B. D. 162; Campbell v. Smith, 3 Halst. 143; 
Shreve v. Voorhees, 2 Gr. Ch. 32; Shield v. Arndt, 3 
id. ch. 247; Carlisle v. Cooper, 4 C. E. Green, 259; 
Wood v. Hurd, 5 Vroom, 87; Rochdale Canal Co. v. 
Radcliffe, 18 Q. B. 287; Elwell v. Birmingham Canal 
Co.,3 H. of L. 812; Staffordshire Canal Co. v. Bir- 
mingham Canal Co., L. R., 1 H. of L. 254; Thorpe v. 
Corwin, Spenc. 312; Chasemore v. Richards, 7 H. of 
L. Cas. 349; Webb v. Bird, 13 C. B. (N. |S.) 841; S. C., 
10 C. B. (N. 8S.) 268; Sturges v. Bridgman, 11 Ch. Div. 
852; Olney v. Gardner, 4 M. & W. 495; Powell v. Bagg, 
8 Gray, 441; Chicago & N. W. R. Co. v. Hoag, 90 Ill. 340; 
Stillman v. White R. M. Co.,3 Woodb. & M. 551; 
Sargent v. Ballard,9 Pick. 254; Arnold v. Stevens, 24 
id. 112; Monmouthshire Canal Co. v. Harford, 1 C. 
M. & R., 614; Livett v. Wilson, 3 Bing. 115; Nichols 
v. Aylor,7 Leigh, 565; Bright v. Walker, 1 C. M. & R. 
211; Eaton v. Swansea Water W. Co., 17 Q. B. 267; 
Tickle v. Brown, 4 A. & E. 369; Goddard Eas. M., 
172; Cross v. Lewis, 2 B. & C. 689; Dalton v. Angus, 
L. R., 6 Ap. Cas. 740. Lehigh Valley Railroad Co. v. 
McFarlan, opinion by Depue, J. 


—_ paneer — 
AGENCY—SEALED INSTRUMENT EXECUTED BY AGgyy, 
— Where a private agent does not attempt, in 8 sealed 
instrument, to bind his principal, and in terms jp, 
poses the obligation on himself, the rule is that hy 
incurs by such act a personal liability, although ly 
describes himself as agent. 

The obligatory clause of a bond bound the defeng. 
ants, trustees, etc., of a church, their successors ang 
assigus, to pay to the plaintiff a certain sum, to whic 
payment the obligors bound themselves, and each of 
them, their heirs, executors and administrator, 
jointly and severally, the condition being that saij 
vbligors, ‘trustees as aforesaid, their successors and 
assigns,”’ should pay, etc. Held, that this was the per. 
sonal bond of the individuals named, and not of the 
corporation. Dayton v. Warne. Opinion by Beasley, 
C.J. 


—_—————__————_— 


WISCONSIN SUPREME COURT ABSTRACT: 
DECEMBER, 1881. 

LIMITATIONS—DEATH OF PLAINTIFF DOES NOT stop 
STATUTE RUNNING.— By the Wisconsin statute two 
years are limited for an appeal from a judgment; con- 
menced when the judgment is entered of record and 
perfected by the insertion therein of the costs taxed, 
Held, that where the two years thus limited have com. 
menced to run, the subsequent death of the judgment 
plaintiff and the non-appointment of any presonal 
representative until after the two years have expired 
will not entitle the judgment defendants to appeal 
after such appointment is made, either under genera 
principles of law or under any statutory provision, 
It was held by the court of King’s Bench, as early as 
1746, that “if the plaintiff be in England at the time 
the cause of action accrues, the time of limitation be 
gins to run, so thatif he or (if he dies abroad) his execu- 
tor or administrator do notsue within six years, they 
are barred by the statute.’’ Smith v. Hill, 1 Wilson, 
134. In Doe y. Jones, 4 Durnf. & East, 300, it was held, 
by the same court, that ‘‘when once the five year 
allowed begin, the time continues to run, notwithstand- 
ing any subsequent disability.’’ In that case Lord Ken- 
yon, C. J., seemed to be surprised that any one ever 
doubted the rule as stated. See Stowell v. Zauch, 1 
Plowden, 353; Freake v. Crausfeldt, 3 M. & C. 499; 
Rhodes v. Sunthurst, 4M. & W. 42; S. C. affirmed by 
the Queen’s Bench, 6 M. & W. 351. In the last case 
cited the intervening disability was death, and Lord 
Denman, C. J., indorsed the observation of Lord Ken- 
yon, and repudiated the “‘ argument that no laches can 
be imputed to the plaintiff for not suing during that 
portion of time during which there was no person 
whom he could sue, and therefore that period of time 
ought to be excluded from calculation by an equitable 
extension of the terms of the act.’’ Page 355. His 
reason for rejecting that argument is that the act did 
not have “ for its object the remedying of some incon- 
venience under which plaintiffs suffered,’’ but that “it 
was passed for the benefit of defendants to exempt 
them from being called to account in respect to trans 
actions long gone by,”’ and hence he refused to adopt 
a construction by which ‘the time of limitation might 
be indefinitely prolonged.”’ To the same effect are 
Penny v. Brice, 114 FE. C. L. R. 392; Daniel v. Day, 
51 Ala. 431; Pipkin v. Hewitt, 17 id. 291; M’Collough 
y. Speed, 3 McCord, 455; Bugg v. Summer, 1 McMul 
lan, 333; Baker v. Baker, 13 B. Monr. 406; Hull ¥. 
Deatly, 7 Bush, 687; Young v. Mackall, 4 Md. 38; 
Stewart v. Spedden, 5 id. 434; Brown v. Merrick, I 
Ark. 612; Baker v. Brown, 18 Ill. 91; Dakoy v. Dorrah, 
14N. J. L. 288; Conant v. Hitt, 12 Vt. 285; Hapgood 
v. Southgate, 21 id. 584; Sanford v. Sanford, 62 N. Y. 





* Appearing in 14 Vroom's (43 N. J. Law) Reports. 





* Appearing in 53 Wisconsin Reports. 
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x9; Tynan v. Walker, 35 Cal. 634; Byrd v. Byrd, 28 
Miss. 144; Hagman v. Keally, 8 Cranch, 325. In sev- 
galof these adjudications a distinction is made be- 
tween cases where the cause of action accrued prior to 
the death, and cases where it did not. In the former 
dass of cases it is held that as the statute commenced 
muning before the death, it is not interrupted by the 
jeath unless excepted by the provision of the statute 
itself. In the latter class of cases it is held that as the 
use of action did not accrue prior to the death, it 
annot in law be regarded as having accrued after the 
death until parties are in being capable of suing and 
being sued. It is true the cases cited arose under 
general statutes of limitation, but the reasons given 
ae equally applicable to the two years’ limitation in 
question. Sambs v. Stein. Opinion by Cassoday, J. 


NEGLIGENCE—IN RUNNING RAILROAD TRAINS— 
PERSONS WALKING TRACK WHERE FORBIDDEN BY 
stATUTE — EVIDENCE OF LICENSE — RULE WHEN CHILD 
or TENDER YEARS INJURED.—(]) It is well settled that 
srailroad company must provide for a careful lookout 
inthe direction that the train is moving, in places 
where people and especially where children are liable 
tobe upon the track. If they do not, and a person has 
een injured, then the company may in the absence of 
rontributory negligence be held liable. Butler v. Rail- 
way Co., 28 Wis. 487; Even v. Railway Co., 38 id. 
13; Farley v. Railway Co., 9 N. W. Rep. 230; Frick 
. Railway Co., 5 Mo. App. 435: Cheney v. Railway 
16 Hun, 415. (2) Although the statute makes it 
nlawful for a person not connected with or employed 
upon a railroad to walk along the track thereof, ‘‘ ex- 
rept when the same shall be laid along public roads or 
treets,”’ yet where in an action against a railway 
ompany for injury from negligence, the question is 
whether a person injured while walking upon a rail- 
nad track, was guilty of a want of ordinary care, it is 
error to reject evidence showing that many persons, 
men, women and children had, for years before the 
accident in question, been in the habit of passing daily 
and hourly up and down in thesame pathway on which 
the injured person was passing — since such testimony 
would tend to show a license, or to repel the inference 
of a want of ordinary care, and also to show a lack of 
mech care on defendant’s part as the facts required. 
Under a similar statute in Missouri it has quite re- 
cently been held that ‘“‘ though it is unlawful for one 
not connected with a railroad to walk upon its tracks, 
and itis presumed that every one will obey the law, 
yet this will not relieve the railroad corporation from 
the duty of keeping a careful lookout while running 
its trains upon the streets of a city.” Frick v. Rail- 
way Co., 5 Mo. App. 425. See also Daley v. Railway 
(Co, 26 Conn. 591. (3) Ordinary care is such care as 
would ordinarily be exercised by persons of the age 
and in the situation of the person so ght to be charged 
With negligence; and the fact that the person injured 
was a child of tender years is to be considered in de- 
termining the question of contributory negligence. 
Se Johnson v. Railway Co., 49 Wis. 529. It has fre- 
quently been held that a child of tender years is not 
tobe held to the same rule of care and diligence in 
avoiding the consequences of the negligent or unlaw- 
fulacts of others, that is required of persons of full 
ageand capacity. Pennsylvania R. Co. v. Kelly, 31 
Penn. St. 372; Rauch v. Lloyd, 31 id. 358; Glassey v. 
Railway Co., 57 id. 172; Pittsburgh R. Co. v. Cold- 
well, 74 id. 421; East Saginaw Ry. v. Bohn, 27 Mich. 
3; Bellefontaine R. Co. v. Snyder, 18 Ohio St. 399; 
Robinson v. Cane, 22 Vt. 213; Railroad Co. v. Stout, 
N Wall. 657; Boland v. Railway Co., 36 Mo. 484; 
Chicago R. Co. v. Gregory, 58 Ill. 226; MeMillan v. 
Railway Co., 46 Iowa, 231. In Lynch v. Nurdin, 1Q. 
B.%, the plaintiff was but seven years of age, and at 
the time of the injury was committing a trespass by 





getting upon the defendant’s cart hitched to his horse, 
and which had been negligently left by him in the 
street unattended. and Lord Denman, C. J., said: 
“Ordinary care must mean that degree of care which 
may reasonably be expected from a person in the 
plaintiff's situation, and this would evidently be very 
small indeed inso young a child. But this case pre- 
sents more than the want of care; we find in it the 
positive misconduct of the plaintiff — an active instru- 
ment toward the effect.’”” He then reviews the au- 
thorities and concludes that ‘for these reasons we 
think that nothing appears in the case which can pre- 
vent the action from being maintained. It was prop- 
erly left to the jury, with whose opinion we fully 
concur.”’ Townley v. Chicago, Milwaukee & St. Paul 
Railway Co. Opinion by Cassoday, J. 


SLANDER— CHARGING PERSON WITH CRIMINAL OF- 
FENSE ACTIONABLE PER SE— CHARGING WATERING 
MILK.—(1) The Wisconsin statute makes it an offense 
punishable with fine and imprisonment in the county 


jail, to knowingly furnish watered milk to any factory 


to be manufactured into butter. Held, that words 
charging a person with such an offense are for that 
reason actionable per se. Mayer v. Schleichter, 29 
Wis. 646; Ranger v. Goodrich, 17 id. 78; Tetber v. 
Dautermann, 26 id. 518; Gibson v. Gibson, 43 id. 23. 
(2) The words ‘‘A.’s milk is watered, and the watering 
of his milk by him when brought to the factory is a 
loss to me,”’ etc., charge A. with knowingly watering 
his milk. The rule as to the construction of the lan- 
guage used in cases of this kind was properly stated 
by this court in Mortgomery v. Deeley, 3 Wis. 709, 
viz.: ‘*The words complained of are to be taken in the 
sense which is most obvious and natural, and in which 
those to whom they were spoken were most apt to 
understand them.’ Geary v. Bennett. Opinion by 
Taylor, J. 


—___ >+—_—_——__ 


SUPREME COURT ABSTRACT. 

CONFLICT OF LAW — RIGHT TO SUE GIVEN BY LAW 
OF ONE STATE FOR ACT DONE IN ANOTHER—(1) An 
act of the Legislature of Georgia gave to a Scuth Caro- 
lina railroad company the right to cross the Savannah 
river and run its road into Georgia, on condition that 
suit might be brought against it in Georgia on “all 
claims’’ upon it. Held, that this authorized suit in 
the courts of Georgia to recover damages for a personal 
injury done by said company in South Carolina, and to 
a citizen of South Carolina. Whilst doubtless the 
right to sue this company in this State was acquired 
by Georgia for the benefit of her own people, neverthe- 
less when she acquired the right for her own citizens 
the Constitution of the United States gave it to citizens 
of all other States of the Union. (2) By the spirit of 
the decisions of this court (43 Ga. 461; 49 id. 106; 52 
id. 565; 59 id. 426; 61 id. 132, and that of the United 
States Supreme Court, 103 U. S. S.C. 110), a cause 
of action for personal injury, growing out of a South 
Carolina statute may be enforced in this State against 
the South Carolina railroad company, under the act 
of the Legislature above referred to. South Carolina 
Railroad Co. v. Nix. Opinion by Jackson, C. J. 
[Decided March 28, 1882.] 

CONTRACT —IN RESPECT TO BIDDING AT SHERIFF'S 
SALE— WHAT NOT ILLEGAL — RESCISSION.— Contract, 
by which one is bound to repress and discourage bid- 
ders at a sale by the sheriff of his property, in order 
that it may be bid in by the other party to the contract, 
it being agreed that the first party is to receive a cer- 
tain sum for thus restraining bidders and for not pro- 
tecting the property from sale himself, is not without 
sufficient consideration; and a refusal to comply 
with said contract by the second party thereto, after 


GEORGIA 
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such sale is effected, gives a good cause of action. 
Code 2740. A contract, such as is above stated, is not 
illegal. Good faith required that if the second party 
chose to rescind said contract, the first should be noti- 
fied so as to put him where he was when the trade was 
made, and give him a chance to make other arrange- 
ments to prevent his property from being sacrificed. 
Judgment affirmed. Matthews v. Starr. Opinion by 
Jackson, C. J. 

(Decided April 11, 1882.] 


REMOVAL OF CAUSE — RULE OF DECISION—PROCEED- 
ING IN PROBATE CoURT.—This court will adhere to its 
rulings heretofore made, until the Supreme Court of 
the United States shall decide adversely thereto, and 
will review the decisions of the judges of the Superior 
Courts of this State on petitions for the removal of 
causes to the United States Courts, as on other ques- 
tions of jurisdiction. 59 Ga. 17; 60 id. 423. Under 
the act of Congress of 1875, the removal of a case frcm 
a State court to the courts of the United States must 
be applied for ‘“‘ before or at the term:at which such 
cause could be first tried and before the trial thereof.” 
This cause having arisen in the court of ordinary on a 
citation of a guardian for a final settlement of his ac- 
counts, could not be removed to the Circuit Court of 
the United States after it had been heard and deter- 
mined in the court of ordinary and had been carried 
by appeal to the Superior Court. The petition came 
too late. In such a case as this the powers of a court 
of ordinary are as complete as those of any other court 
in the State. Final judgment and execution could 
have been had in the court of ordinary, and as com- 
plete a trial on the merits was had therein as could 
have been had inany court. ‘ We think that such a 
case as this could have been removed from the court 
of ordinary to the Circuit Court of the United States 
by petition made at the proper time.” See Dillon on 
Rem. p. 53, note 1; 18 How. 1387; 2 Otto, 10; Stafford 
v. Hightower. Opinion by Jackson, C. J. 

[Decided March 2, 1882.] 

SURETYSHIP — RELEASE OF SURETY BY NOVATION 
OF CONTRACT OR COMPROMISE — NOTICE. — A surety 
may plead a discharge from liability for causes not af- 
fecting the liability of his principal, such as novation 
of contract, increase of risk, etc., but it is not a priv- 
ilege available to the principal to set up defenses 
peculiar to his sureties. Such a defense would not 
inure to his bevefit. If sureties, on default of their 
principal, compromise with the creditor for a sum less 
than the amount in default, and their principal ratifies 
the compromise, then such sureties cun hold their 
principal for the amount of such compromise, and in 
settlement thereof may transfer to the creditor prop- 
erty which they hold for their indemnity. Actual 
notice of matters outside of the deed and records 
under which a purchaser claims title, must be brought 
home to such purchaser in order to defeat his claim. 
Simmons v. Goodrich. Opinion by Speer, J, 

[Decided March 28, 1882.] 
CC (iC Hh 


IOWA SUPREME COURT ABSTRACT. 
DECEMBER, 1881. 


MALICIOUS PROSECUTION — WHAT REQUIRED TO ES- 
TABLISH PLAINTIFF’S CASE.—In cases of malicious 
prosecution, according to the weight of authority the 
rule appears to us to be, that if the defendant can sat- 
isfy the jury that the plaintiff, notwithstanding his 
acquittal, was in fact guilty of the crime with which he 
was charged, no recovery can be had. Bacon v. Town, 
4Cush. 239; Adams v. Sisler, 3 Blackf. 241; Whitehurst 
v. Ward, 12 Ala. 264; Bell v. Pearcey, 5 Ired. 82; John- 
son v. Chambers, 10 Ired. 287; Parkhurst vy. Mastellar. 
Opinion by Adams, C. J. 





MUNICIPAL CORPORATION — UNREASONABLE ORDIy. 
ANCE VOID— ORDINANCE AS TO RUNNING RAILWay 
TRAINS.— A municipal ordinance which restricted th 
running of railroad trains within its limits to foy 
miles an hour, held unreasonable and void when ap. 
plied to a railroad which ran three miles after entering 
the city limits, through farm lands fenced on pot, 
sides, before it reached the settled part of the city, ang 
two miles further before it reached the city depot, 
In 1 Dillon Mun. Corp., § 319, it is said: “In this 
country the courts have often affirmed the general jy. 
cidental power of municipal corporations to make or. 
dinances, but have always declared that ordinanee 
passed in virtue of the implied power must be reasop- 
able, consonant with the general powers and purpose 
of the corporation, and not inconsistent with the laws 
or policy of the State.”’ That courts may declare yoid 
an ordinance passed by a city in virtue of its implied 
powers is fully sustained by the following authorities: 
Hayes v. City of Appleton, 24 Wis. 542; Austin v. Mur. 
ray, 16 Pick. 121; Dunham v. Trustees of Rochester, 
5 Cow. 462; T.. W. & W. Ry. Co. v. Jacksonville, 67 
lil. 87; Ex parte Frank, 52 Cal. 606; Kip v. Patterson, 
2 Dutcher, 298; Com’rs v. Gas Co., 12 Penn. St. 818; 
Waters v. Such, 3 Ark. 110; Mayor v. Winfield, § 
Humph. 707; Chasson v. Milwaukee, 30 Wis. 316; Clin- 
ton v. Phillips, 58 Ill. 102; Tugman v. Chicago, 78 id, 
405. Whether a by-law or ordinance be reasonable isa 
question for the court. Commonwealth v. Worcester, 
3 Pick. 471; State v. Overton, 4 Zab. (N. J.) 435. Under 
the ordinance in question it would take three-quarters 
of an hour, after entering the corporate limits, to pass 
over three miles of railroad, through agricultural lands 
fenced on both sides, and reach the inhabited portion 
of the city; and it would take over one hour anda 
quarter to reach the terminus of the railroad. One of 
the objects of railroads is to secure quick transporta 
tion for freight and passengers. The ordinance in ques 
tion not only places an unreasonable restriction upon 
the railways themselves, but it unreasonably and unnee- 
essarily impedes the whole traveling public. The or- 
dinance operates as a restraint upon commerce, and 
ought ‘not to be sustained. Meyers v. Chicago, Rock 
Island and Pacific Railroad Co. Opinion by Day, J. 


REPLEVIN— BY VENDOR OF GOODS SOLD INSOLVENT 
FIRM —- DEMAND— ATTACHMENT OF GOODS BY CRED 
ITOR OF VENDEE—WHAT AUTHORIZES VENDOR 10 
RESCIND SALE — INTENTION NOT TO PAY.— (1) Plaintiff 
sold and delivered goods to a firm which were to their 
knowledge insolvent, but plaintiff did not know of the 
insolvency. The goods were attached in behalf of the 
creditors of the firm, and plaintiff claiming to rescind 
the contract of sale replevied the goods from the at- 
taching officer. Held, thatademand was not necessary 
before instituting 'the replevin suit, nor was notice 
of rescission of the contract of sale; and the levy of 
the attachment did not deprive plaintiff of the right to 
rescind the contract. It has been held by this court 
that a demand is required only when it is necessary to 
terminate defendant’s right of possession, or confer 
such right on plaintiff; and that when both parties 
claim title and the right of possession incident thereto, 
no demand need be made. Smith v. MacLean, 24 Iowa, 
$22; Jones y. Clark, 37 id. 586; Redding v. Page, ® 
id. 406; Thurston v. Blanchard, 22 Pick. 18; Ayres 
v. Hewitt, 19 Me. 281. Asan attaching creditor parts 
with no consideration and does not change his position 
as to his claim to his prejudice, he stands in the shoes 
of the vendee. It cannot be questioned that the right 
of rescission, as between the vendor and vendee, in 
heres in the contract and attaches to the property. 
The innocent purchaser for value occupies a differeut 
position, and his rights are therefore different. These 
views and conclusions find support in the following 
authorities: Drake, Attachm., § 246; Bigelow, Fraud, 
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11; Wells, Replevin, 184, § 324; Buffington v. Gerrish, 
1 Wis. 156; Bussing v. Rice, 2 Cush. 48; Wiggin v. 
Day, 2 Gray, 97; Field v. Stearns, 42 Vt. 106; Fitzsim- 
mons Vv. Joslin, 21 id. 139; Poor v. Woodburn, 25 id. 
4; Jordan v. Parker, 56 Me. 557; Ayers v. Hewitt, 19 
id. 281; Bradley v. Obear, 10 N. H. 477; Farley v. Lin- 
eoln, 51 id. 577; Thompson v. Rose, 16 Conn. 71; Bar- 
yard v. Campbell, 58 N. Y. 73; Devoe v. Brandt, 53 id. 
43; Root v. French, 13 Wend. 570; Hitchcock v. 
Covell, 20 id. 167; Gasquet v. Johuson, 2 La. 515, 523; 
Galbraith v. Davis, 4 La. Ann. 95; Bristol v. Wilsmore, 
1B. & C. 514; Load v. Green, 15 M. & W. 216; Johnson 
y. Peck, 1 id. 336. These cases all agree in holding that 
the creditors of a vendee who by fraud induced the 
sale, cannot hold the property under proceedings to 
enforce their debts against the vendor. There is not 
however entire harmony in the reasoning of the differ- 
ent cases, or the grounds upon which the several decis- 
ious are based. (2) An intention on the part of the 
yendee not to pay for goods bought by him, which he 
conceals from the vendor, is a fraud which authorizes 
the vendor to rescind the sale. This rule prevails in 
Massachusetts. Wiggin v. Day, 9 Gray, 97; Dow v. 
Sanborn, 3 Allen, 181; Kline v. Baker, 99 Mass. 253; 
Rowley v. Bigelow, 12 Pick. 309. It is the Jaw in New 
York. Hennequin v. Taylor, 24 N. Y. 139; Ash v. 
Putnam, 1 Hill, 302; Bigelow v. Heaton, 6 id. 44; 
Byrd v. Hall, 2 Keyes, 647; Johnson v. Monell, id. 655; 
Hall v. Naylor, 18 N. Y. 588; King v. Phillips, 8 Bosw. 
3. The doctrine is recognized in Connecticut, Mary- 
land, Missouri and Vermont. ‘Thompson v. Rose, 16 
Conn. 71 (81); Powell v. Bradley, 9 Gill & J. 220 (278); 
Bidoult v. Wales, 20 Mo. 546; Fox v. Webster, 46 id. 
181; Redington v. Roberts, 25 Vt. 686 (694). It has the 
support of the following English cases: Bristol v. Wils- 
nore, 1 B. & C. 514; Ferguson vy. Carrington, 9 id. 59; 
Kirby v. Wilson, Ry. & M. 178; Notile v. Adams, 7 
Taunt. 59. It is also announced in Parker v. Byrnes, 
1 Lowell, 539, and in Briggs v. Barry, 2 Curt. 259 (262). 
The rule is also followed in New Hampshire. See 
Stewart v. Emerson, 52 N. H. 301. Some cases conflict 
with the rule. Smith v. Smith, 21 Penn. St. 367; 
Backentors v. Spercher, 31 id. 324. Oswego Starch Fuc- 
tory v. Lendrum. Opinion by Beck, J. 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 

DEED — WHEN FIXED BOUNDARIES NOT ENLARGED 
BY MONUMENTS.— Where a grant of land is made with 
fixed and definite metes and- bounds capable of being 
ascertained on the face of the earth, it cannot be en- 
larged so as to include adjoining land by the mere 
addition of the words ‘‘together with the buildings 
thereon standing,’ although such adjoining land is 
covered by corners of the buildings referred to. See 
Crosby v. Parker, 4 Mass. 114; Ward vy. Bartholomew, 
6 Pick. 415. Carville v. Hutchins. Opinion by Bar- 
tows, J. 

(Decided March 2, 1882.] 


EsTOPPEL—OBLIGORS OF GUARDIAN’S BOND MAY NOT 
DISPUTE VALIDITY OF APPOINTMENT.— The obligors 
who have voluntarily entered into a bond given by a 
guardian upon receiving license to sell real estate, are 
estopped by the recitals in the bond, which admit a due 
appointment of the guardian and full authority to sell 
and convey the real estate of the ward. Cutler v. 
Dickinson, 8 Pick. 387. The obligors on a bond are 
estopped to deny the facts therein stated. Cordis v. 
Sager, 14 Me. 475. In White v. Weatherbee, 126 Mass. 
1, it was held after a decree of distribution of an 
intestate estate in the probate court, ordering A., the 
administrator, to pay a certain sum to B., as adminis- 
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* To appear in 73 Maine Reports. 





trator of C., that the surety of A.’s bond, in an action 
against him for the benefit of B., for such neglect could 
not show that B. was not duly appointed administrator 
of C. ‘Such decree,” observes Morton, J., ‘tis con- 
clusive upon the sureties, and they cannot impeach it 
collaterally.” Williamson v. Woodman. Opinion by 
Appleton, C. J. 

[Decided Jan. 13, 1882.] 


INFANT — RESCISSION OF CONTRACT BY BEFORE 
MAJORITY — RESCISSION BY AGENT.—-If minors having 
in their possession the consideration received by them 
upon the sale and delivery of their goods and chattels 
desire to return the same to the party contracting with 
them and rescind the contract, they may do so during 
their minority as well as within a reasonable time after 
they come of age; and upon the refusal of the other 
party to accept the consideration returned and to 
restore the property, they may maintain trover, prose- 
cuting their suit by prochein ami for the property with- 
held from them. The rescission of a minor’s contract 
in this manner through the intervention of an agent 
employed by him for that purpose is not manifestly 
nor necessarily prejudicial to the minor and is there- 
fore not to be classed nor regarded as void; and his 
appointment of an agent for such purpose is at the 
worst only vuidable; and the opposite party when 
thus notified of the rescission, if he refuses to accept 
the consideration returned and to restore the property 
can no longer shield himself under the contract. Even 
if the failure of the infant to present himself personally 
to make the rescission were to be regarded as a valid 
objection, still if the other party, without question- 
ing the authority of the agent to act in the premises 
at the time of the tender and demand, simply refuses 
to restore the property and accept the tender, he may 
be regarded as waiving the objection. The disability 
of infancy is a personal privilege which the infant and 
his legal representatives only are entitled to assert. 
Roof v. Stafford, 7 Cow. 179, and a dictum in Boody v. 
McKenney, 23 Me. 525, disapproved. The former case 
was reversed on appeal. Stafford v. Roof, 9 Cow. 626, 
where it was held that although a minor could not 
avoid a conveyance of land until he became of age he 
might avoid a sale of chattels. The power is expressly 
recognized in Shipman v. Horton, 17 Conn. 483; Carr 
v. Clough, 26 N. H. 280, 293. And this is the principle 
upon which alone the numerous class of cases proceed 
in which the minor after he has worked for a man has 
been allowed to repudiate his contract to labor fora 
fixed period of time at a certain rate of wages, and to 
recover by suit through the intervention of a next 
friend what his work was fully worth without regard 
to his stipulations. For illustration, see Judkins v. 
Walker, 17 Me. 38; Derocher v. Continental Mills, 5 
id. 217; Boynton v. Clay, id. 236; Vehue v. Pinkham, 
60 id. 142. Towle v. Dresser. Opinion by Barrows, J. 
[Decided March 9, 1882.] 


STATUTE OF FRAUDS — EQUITY WILL ENFORCE ORAL 
CONTRACT FOR SALE OF LAND PARTLY PERFORMED.— 
The general rule has long been settled that a part per- 
formance by the purchaser, of an oral contract for the 
sale and purchase of land, may take the contract out of 
the operation of the statute of frauds, and authorize a 
court of general equity powers, in the exercise of a 
sound discretion, to decree specific performance of the 
contract on the part of the vendor. 2Story’s Eq. Jur., 
§ 259 et seq; 1 Sugd. Vend. (8th Am. ed.), ch. 18, §7; 
4 Kent’s Com. 451; Browne, Frauds, § 452. This is 
said to be upon the ground that one party shall not 
interpose the statute of frauds to defraud the other 
party, it appearing that it would be a fraud upon the 
latter who has acted in good faith relying that the ‘or- 
mer would do the same, if the contract is not com- 
pleted. See also, Wilton v. Harwood, 23 Me. 131; 
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Potter v. Jacobs, 111 Mass. 32. Pulsifer v. Waterman. 
Opinion by Virgin, J. 
[Decided March 7, 1882.] 
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FINANCIAL LAW. 


PARTNERSHIP — LIABILITY FOR MONEY BORROWED 
BY PARTNER — FIRM PROMISSORY NOTES.— (1) A general 
partner of a firm engaged in manufacturing and selling 
soap, may borrow money for the benefit of the firm and 
pledge its credit therefor, unless restrained by the arti- 
cles of copartnership, of which the lender has notice. 
(2) A partnership is liable to the holder of a promissory 
note made by one member of a trading firm in its 
name, if the holder has no actual knowledge, suspicion 
or cause of suspicion, of any fraud upon the partnership 
in the making of the note. (3) It is a general principle 
relating to trading partnerships, that each partner is 
the lawful agent of the partnership in all matters within 
the apparent scope of the business, and a firm formed 
for the purpose of manufacturing and selling soap are 
bound by the declarations of a partner during the part- 
nership, whether oral or in writing, made in procuring 
loans for the carrying on of the business of the firm, 
and also in respect to transactions within the apparent 
scope of the partnership business. (4) If money is bor- 
rowed by a member of a firm engaged in manufactur- 
ing and selling soap, for the use of the firm, without 
the actual knowledge of the other partner, yet if the 
money is necessary for the business of the firm, and the 
same is actually put with the funds of the firm, and 
used by the firm in the usual course of business, the 
partnershipisliable therefor. (5) If money is borrowed 
by one member of such a firm for the use of the firm, 
and notes executed therefor in the name of the firm 
without the knowledge of the other partner, but such 
other partner afterward learns of the transaction and 
makes no objection thereto, and suffers the money so 
borrowed to be used in the business of the firm, the 
partnership is liable to the holders of the promissory 
notes so executed in the firm name. (6) Where money 
is borrowed by the partner of such a firm in the name 
of the firm, and a note executed therefor, such note is 
prima facie the obligation of the partnership, and if 
the other partner seeks to avoid its payment, the bur- 
den of proof lies upon him to show that the note was 
given in a matter not relating to the partnership busi- 
ness, and that also with the knowledge of the holder of 
the note. (7) Where a third person becomes surety 
upon the notes of such a firm at the instance of one of 
the copartners, he has a right to presume that the 
money obtained upon the notes is for the use of the 
firm, unless there is something to create a suspicion in 
his mind that the money is not borrowed for the firm, 
and that the borrower is committing a fraud upon his 
copartner. And where the surety, after default by the 
firm, pays the money thus borrowed upon the notes of 
the firm, if the other partner seeks to avoid the pay- 
ment, the burden of proof lies upon him to show, not 
only that the money was not applied to the use of the 
firm, but also that the surety on the notes had reason 
to believe it was not intended to be so“applied at the 
time the money was so borrowed and his signature ob- 
tained upon the notes. Kansas Sup. Ct., January, 1882. 
Deitz v. Regnier. Opinion by Horton, C. J., 27 Kans. 


—_—_— >____ 


CRIMINAL LAW. 


RECEIVING STOLEN GOODS — RECEIVER ACTING UN- 
DER AUTHORITY OF OWNER OF GOODs.—In order to con- 
vict under the Illinois statute for receiving and aiding 





in concealing stolen goods for gain, or to prevent the 
owner from recovering the same, etc., 1t is essenti 
first, to show that the property alleged to have been 
received or concealed was in fact stolen; secondly, that 
the accused received the goods knowing them to hayg 
been stolen, guilty knowledge being an essential jp. 
gredient of the crime; and lastly, that the accused, 
for his own gain, or to prevent the owner from re. 
covering the same, bought, received, or aided in eon. 
cealing the stolen goods. Where the owner authorizes 
or licenses another to receive stolen goods, and such 
other person receives the goods from the thief knowing 
them to have been stolen, with a felonious intent, he 
will be guilty of a felony in receiving the property, 
notwithstanding the license. Where a defendant, on 
behalf of the owner, receives stolen goods from the 
thief, for the honest purpose of restoring them to the 
owner without fee or reward, or the expectation of 
any pecuniary compensation, and in fact immediately 
after obtaining their possession restores all he receives 
to the owner, and is not acting in concert or connec- 
tion with the party stealing to make a profit out of tho 
transaction, he will not be guilty, under the statute, 
Illinois Sup. Ct. Nov. 10,1881. Aldrich v. People of 
Illinois. Opinion by Craig, C. J. (101 Hl. 16.) 


NEW YORK COURT OF APPEALS DECISIONS, 


"(HE following decisions were handed down, Tuesday, 
May 30, 1882. 

Judgment affirmed with costs— Briggs v. Central 
National Bank of the City of New York; Sage v. The 
City of Brooklyn; Biddlecomb vy. Newton; Platz y. 
City of Cohoes; Coe v. Raymond; De Bevoise v. The 
Providence and Stonington Steamboat Company ; Day 
v. The N. Y. Central R. R. Co.; The Rocky Mountain 
National Bank v. Bliss; Bates v. The Fourth National 
Bank of Brockport; Groth v. Washburn; The Rector, 
etc., of the Church of the Redemption v. The Rector, 
etc., of Grace Church ; Bradner v. Strong; Morehouse 
v. The Agricultural Insurance Company ; Steen v. The 
Niagara Fire Insurance Company; Powell,v. Wald- 
ron.— Judgment affirmed — The People v. The N. Y., 
New Haven and Hartford R. R. Co.— Judgment re- 
versed, new trial granted, with costs to abide event— 
Wager v. Wager; Lent v. Howard; Elisworth v. The 
Etna Insurance Company; Auerbach v. The New 
York Central and Hudson River Railroad Company; 
Morgan’s Sons v. Foxall; Harris v. Perry.— Judg- 
ment affirmed, with costs to the parties out of the 
estate — Robert v. Corning.—Judgment reversed and 
new trial granted, costs to abide the event, and the ap- 
peal from order dismissed with costs — Schultz v. The 
Third Avenue Railroad Company. Judgments of 
General and Special Terms reversed, and the defend- 
ant to have judgment dismissing the complaint and 
adjudging that the bond and mortgage described 
therein are the property of the defendant, and that 
the plaintiff pay to him his costs of this action— 
Robbins v. Robbins. —Judgment modified by redue- 
ing comm:ssion allowed to $2,268.72, five per cent on 
the money actually received, and as thus modified 
affirmed, without costs in this court to either party— 
Inre assignment of Hulbert to Van Sinderen.—Judg- 
ment modifled by declaration that it shall not effect 
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the claim of the assignee or holder of bond and mort- 
gage under the assignment, and as thus medified 
affirmed, without costs to either party in this court— 
Chapin v. Thompson.—Order of General Term re- 
versed and judgment of Special Term affirmed, with 
costs — Hardy v. Draper.— Appeal dismissed—Michel 
v. Laird. 
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CURRENT TOPICS. 











HE unwise and stupid tinkering of the Penal 
Code by the late Legislature almost passes be- 
lief. By section 168, relating to conspiracy, it is 
pronounced a misdemeanor to conspire ‘‘to prevent 
another from exercising a lawful trade or calling, 
+ * * by force, threats, intimidation, or by in- 
terfering or threatening to interfere with tools, 
implements or property belonging to or used by 
another, or with the use or employment thereof.” 
By section 170 it was provided that ‘‘no conspiracy 
is punishable criminally unless it is one of those 
enumerated in the last two sections, and the orderly 
and peaceable assembling or co-operation of per- 
sons employed in any calling, trade or handicraft, 
for the purpose of obtaining an advance in the rate 
of wages or compensation, or of obtaining such 
rate, is not a conspiracy, if none of the acts or things 
prohibited thereby is done or agreed to be done by the 
persons assembling or co-operating.” The Legislature 
amended the latter section by striking out the itali- 
cised words. So now it is not a misdemeanor to 
conspire to prevent another from exercising a law- 
ful trade or calling by threats, force, intimidation, 
or by interfering or threatening to interfere with his 
property, provided it be done by an orderly and 
peaceable assembly of persons for the purpose oj 
rising or maintaining the rate of wages! This is 
legislation with a vengeance! If an assembly of 
strikers shall calmly and coolly resolve to burn em- 
ployers’ manufactories, or to assault their persons, 
or to induce their friends to withdraw their patron- 
age, it is not a criminal conspiracy! This is what 
the sapient Legislature have said. Of course their 
saying so will not amount to any thing, for no court 
would hold that such an assembly was ‘‘ orderly and 
peaceable,” however polite it may have been; but 
nevertheless this is what the Legislature have said. 
And this is a fair specimen of legislative tinkering of 
Codes, and the iegislators who do this sort of tink- 
ering are the lawyers who believe thaé it is impossi- 
ble to codify the laws ! 

The impropriety of such inconsiderate tinkering 
is illustrated in the other direction by § 673, which 
provides that it is a misdemeanor for any person 
willfully and maliciously to break a contract of 
service, knowing or having reasonable cause to be- 
lieve that the probable consequence will be the en- 


Féangering of human life, the causing of grievous 


bodily injury, or the exposing of valuable property 





to destruction or serious injury. This was not in 
the code as originally reported, and it is not fair to 
burden Mr. Field with the odium of such a ridiculous 
tactment. 


A paper, published as a supplement to our excel- 
lent contemporary, Weekly Notes of Cases, entitled 
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ES 
’ ‘‘Law Partnership in Philadelphia,” written by Mr. 
The Albany Law Jou! nal. George Heide Norris, is a powerful plea for the 
—_—— Phunkeys of the legal profession, and lets us into 


some singular secrets of Philadelphia law practice. 
The writer informs us that legal partnerships in 
Philadelphia, are ‘‘ few;” that their introduction 
would be considered by many an ‘‘ innovation;” and 
that in Philadelphia ‘‘ the rates of legal compensa- 
tion are very low compared with other places of 
greater or the same commercial importance.” This 
last statement particularly startles us, for bearing 
in mind the old saying about intricate cases that 
‘¢would puzzle a Philadelphia lawyer,” we had con- 
ceived an exalted idea of the Philadelphia lawyer’s 
talents and consequently of his charges. Mr. Norris 
advocates the policy of forming legal partnerships 
and of.giving the juniors a chance, presenting argu- 
ments that make one smile on account of their 
axiomatic and venerable character. It is indeed 
news to us that legal partnerships are uncommon in 
Philadelphia. They are very common everywhere 
else, we believe, and especially in the city of New 
York, where the firms doing the most lucrative busi- 
ness generally have the largest number of partners. 
The only objection that we can imagine against a 
numerous partnership is the time and trouble necessi- 
tated for signing and writing the firm name. Mr. 
Norris writes in a glowing strain concerning the ad- 
vantages of such associations to the ‘‘seniors,” the 
“ juniors,” and the community. While he does not 
contend that they ‘‘ will create a millennium in the 
application of legal learning to the daily routine of 
life;” yet, he adds, in his peroration: ‘‘It is not 
all of life to work, and whether in private practice 
or if called to public life, the lawyer can by a care- 
ful husbandry of the gifts God has given him, re- 
tain in maturity the vitality and freshness of youth, 
he must reflect credit upon himself, his country, and 
his Creator.” We shall look for an immediate rush 
of recent Columbia and Albany law graduates to the 
city of brotherly love. We only wish we knew 
whether Mr. Norris is a worn-out and busy ‘‘ senior” 
or a healthy and unoccupied ‘ junior,” 


On a pleasant Friday afternoon in early June in 
the year of grace eighteen hundred and eighty-two, 
two solitary horsemen might have been seen by an 
attentive observer, wending their way along the 
dusty highway leading from the magnificent capital 
of the Empire State to the world’s greatest watering- 
place. Somewhat past the meridian of life, of mid- 
dle height, of amplitude of person indicative of 
quiet conscience, good digestion, long unexpired 
term of office, and ample salary, and of that easy 
dignity that bespeaks long and intimate association 
with courts (of law), they sat their steeds with a 
steadiness that evinced a great experience im bal- 
ancing on the bench, and pursued their journey at 
a dignified pace, that promised to bring them to its 
end without infringing the law of the State against 
Sunday travel. They wisely refrained from announc- 
ing themselves as candidates for the Presidency, by 
avoiding the tow-path of the canal that skirted their 
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way. They were in light marching order, having 
sent forward their judicial opinions and other impedi- 
menta by railway. <A tinge of sadness perceptible on 
their brows was probably attributable to the absence 
of their accustomed pioneer, the gallant clerk, P—n, 
and to the consciousness that their entry upon the 
streets of the gay Spa would consequently lack some- 
thing of the brilliancy of the like event in the last 
preceding year. We hardly need say to the initiated 
that these two horsemen were their honors, A——s, 
C. J., and D——h, J., on their way to hold a tourna- 
ment of the Court of Appeals at Saratoga. We make 
this explanation lest some might suspect that they 
were Hanover and Youatt on the Horse. Going to 
court on horseback probably has some advantages 
for the judges. It enables them to seize the mane 
points, and tends to put their decisions on a stable 
basis, and they cannot be accused of not having suffi- 
ciently taken oats on the arguments. One word of 
caution perhaps is superfluous, but at least is well- 
meant —let them on no account be over-persuaded 
into entering their horses at the races, for the char- 
acteristic of the judicial cob is or should be deliberate- 
ness and not swiftness, and the judges of the race- 
course are as unapt to grant retrials as their honors 
are indisposed to accord rearguments. 


The London Law Times reports a case which 
shows that in England it is dangerous falsely to pre- 
tend to be an attorney at law, even in jest. It seems 
that Mr. Benjamin Evans owed Mr. Morgan Bevan, 
and the creditor despaired of getting his pay. But 
Mr. Morgan Bevan had a clever son, George Mansel 
Bevan, and the son, with the consent of his father, 
wrote Mr. Evans a letter, signed ‘‘George Mansel,” 
stating that if Mr. Evans did not remit the amount 
in question, £3 14s. 4d., with 5s. for the writer’s 
charges, he would ‘‘commence proceedings” on a 
specified day. Mr. Evens answered, and the clever 
son replied that he had ‘‘ consulted with his client,’ 
and he had consented to take £3 in settlement. But 
Mr. Evans “dropped” on the matter, and the Bevan 
youth was haled by the ‘‘ Incorporated Law Society ” 
before the police court, for willfully and falsely pre- 
tending to be an attorney. The father testified that 
the whole affair “was a practical joke upon Mr. 
Evans,” and ‘‘ was a liberty we took with Mr. Evans, 
knowing him for thirty years.” But the  “ Stipen- 
diary ” ‘‘could not look on it as a joke,” and con- 
sidered it ‘‘a very serious matter,” and that even an 
acquaintance of thirty years did not create & prescript- 
ive right to take such a ‘‘liberty”; and fined the 
clever young man £5. Strange how deficient in 
the sense of humor these English are! 


In Sergeant Ballantine’s interesting ‘‘ Experiences 
of a Barrister’s Life ” we find an amusing instance of 
a practical test in evidence. The sergeant defended 
Sir Edwin Landseer against a tailor’s bill for a coat, 
on the ground that the coat was a misfit, and at the 
sergeant’s suggestion the great artist tried it on in 
court, whereupon the merits of the defense were 
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perfectly apparent, and the defendant had a verdict, § und 
So Sir Edwin may be said to have partly tried hisow, § “sh 
suit. In connection with our recent account of the § ing | 
North Carolina case where a wife hired the services sellit 
of her convict husband, returning him to jail every or tc 
night, we note the sergeant’s account of marriages Jour 
in the early days of New South Wales. He says: ff In tl 
‘* Tt may not be known to many of my readers that fF (5 C 
in the days of transportation a convict might be J} persc 
married to a settler, and was assigned to him asa J of hi 
servant, but remained amenable to the discipline of J tion 
the authorities in the event of any complaint being that 
made. Iam told that many happy marriages of this § any ] 
class were made, and that some of the colonists § the h 
were not at all sorry to select wives who were sub- ff tertai 
ject to these restrictions.” held 
cacasaaaeaiiac doub 

The subject selected by the committee of the State J “S* 
Bar Association for the annual prize essay for this unles 
year is Contributory Negligence and the Burden off @" 7 
Proof. This is a topic of practical interest and im- if the 
portance, and there is a wide divergence of policy the p 
and adjudication in respect to it in different com- ” be 
munities. For ourselves, we have long preferred the the 1 
rule of Comparative Negligence to that of Contribu- fie 
tory Negligence. Moreover, we do not believe in ah 


the theory that it is not necessarily negligent fora 
servant to continue the use of a defective and 
dangerous appliance, after having called the master's 
attention to the defect and his promise to repair it. 
And finally we regard the rule of the burden of HE 
proof prevailing in this State as absurd in the highest i} 
degree. In regard to the first point, a number = 
of influential States have adopted the rule of com- 

, : 3 exam] 
parative negligence, and in respect to the last the which 
great weight of authority outside this State is on i 
our side; but in relation to the second we believe§. 
our view is not supported by any court. It is ev- a 
dent that here is room for interesting and useful dis indule 
cussion, as well as scope for tracing the history of 61: g 
The rules for the competition. ’,*” 
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the general doctrine. 
are the same as last year, and essays must be handed 
in by the 15th of August. The chairman of the 
committee is Mr. John I. Gilbert, of Malone, who 
has rendered much useful service to the Association 
in various ways, and is preeminently fitted by his 
culture and intellectual gifts for the post which he 
occupies. 

An amusing chapter might be made out of at 
tempts to evade the law, and a very amusing co 
tribution to it might be found in a recent English 
decision as to ‘‘ lodgers.” A publican had orden 
to provide a ‘‘leg of mutton supper,” and asked the 
superintendent of police to grant him the needful 
extension of hours for keeping his house open. The 
superintendent not having the legal power to grant 
the request, refused it. Then the publican under 
took to evade the law and make the sheep-eaten 
“lodgers,” by providing them with beds, and threv 
in whiskey and playing-cards until two o’clock it 
the morning. An information being laid, he sue 
cessfully defended himself before the magistrate 
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under the provision that nothing in the act contained 
“shall preclude a person, licensed to sell intoxicat- 
ing liquor to be consumed on the premises, from 
selling such liquors at any time to bona jide travellers 
or to persons lodging in his house.” The Solicitors’ 
Jornal says: “The point is rather a difficult one. 
In the not very dissimilar case of Corbet v. Haigh, 
6 C. P. D. 50) a publican attempted to convert 
persons entertained by a guest into ‘ private friends’ 
of his own, just after closing hours; relying on sec- 
tio 30 of the licensing act, 1874, which enacts 
that ‘no person licensed * * * shall be liable to 
any penalty for supplying intoxicating liquors after 
the hours of closing to private friends bona fide en- 
tertained by him at his own expense,’ but the court 
held that the exemption did not apply. It is 
doubtful, however, whether the principle of this 
case would apply to that of a guest ‘made a lodger,’ 
unless indeed those who partook of the leg of mut- 
ton had their beds for nothing. On the other hand 
if there was any money staked in the card playing, 
the publican would be liable for suffering gaming 
to be carried on on his premises under section 17 of 
the licensing act, 1874, which section was, in 
Patten v. Rhymer, (20 L. J. M. C. 189), expressly 
held to apply to a publican allowing his own private 
friends to play for money.” 


_ > — 


NOTES OF CASES. 





HERE is no court in the United States that so 
quickly and calmly reverses its own decisions 

as the Supreme Court of Indiana. We get a fresh 
example of this in Mueller v. State, 76 Ind. 310, 
which holds that the sale of cigars on Sunday, in 
the usual course of business, to an habitual smoker, 
isa violation of the Sunday laws. The defendant 
argued that smoking is a ‘‘ necessity ” for those who 
indulge in it, and relied on Carver v. State, 69 Ind, 
61; 8. C., 35 Am. Rep. 205, which holds that an 
imkeeper may lawfully sell cigars from a cigar-stand 
in his hotel on Sunday to a guest or customer. The 
court in the principal case say: ‘‘If hotel keepers 
may maintain cigar-stands, and sell therefrom on 
Sunday to their guests, boarders and customers, 
and ordinary dealers, who do not keep hotel, can- 
not sell from their places of business, it is evident 
that the users of tobacco or cigars will become Sun- 
day customers of the hotels, and there will result 
a odious and intolerable monopoly, which ought 
to condemn the interpretation of the law which leads 
toit. Whether the hotel-keeper may provide and 
furnish tobacco and cigars, on Sunday, to his travel- 
ling guest, who may reasonably be supposed to have 
had no opportunity to supply himself for the day, 
need not be decided, as the question is not before 
us, But that he may not keep open a stand, bar or 
other place, for the purpose of gereral sales to resi- 
dent customers or boarders, who like other citizens 
ought to anticipate and furnish a supply for their 
Sunday wants, seems clear. There should be no 
privilege allowed to the hotel-keeper, of selling to 





his boarders and resident customers, which is not 
allowed to the keepers of a boarding-house or restau- 
rant, or to other classes of dealers. But the claim 
is made that it is not unlawful to sell cigars on Sun- 
day to any one accustomed to use them, because 
‘smoking a cigar, to those who have acquired the 
habit,’ is ‘clearly a necessity.’ Upon what principle 
the court can take judicial notice of such a fact, if it 
be a fact, is not plain. It is hardly probable that the 
law-makers contemplated that the cravings of a 
morbid and unnatural appetite should be deemed to 
create such an imperious necessity for appeasement 
as that the general requirement for Sunday observ- 
ance should yield to it, while the supplying of the 
ordinary necessities of life, like food and clothing, 
by purchase and sale out of the stores, should be for- 
bidden. * * * Ifit can be said by the court 
that a cigar is necessary to the smoker, it is no less 
certainly known that a drink isin the same sense 
needful to the drinker.” 


Tn connection with our article on sale of intoxicat- 
ing liquor by druggist, ante, 364, we refer to Nixon 
v. State, 76 Ind. 524, which holds that a bona jide 
sale of intoxicating liquor by a druggist for medicinal 
purposes is not a violation of the statute regulating 
the sale of such liquors, although the statute con- 
tains no exception authorizing the sale of such 
liquors, without license, for medicinal, chemical or 
sacramental purposes. Hooperv. State, 56 Ind. 153, 
and other local cases cited. 


In Clodfelter v. State, 86 N. C. 51, the plaintiff, a 
convict in the State prison, was assigned to work on 
a railroad, and by a premature explosion, caused, as 
he alleged, by the negligence of the superintendent, 
lost the sight of both his eyes. Held, that he could 
maintain no action therefor against the State. The 
court said: ‘* ‘No government,’ says Mr. Justice 
Mriuier, ‘has ever held itself liable to individuals 
for the misfeasance, laches, or unauthorized exercise 
of power by its officers and agents.’ Gibbons v. United 
States, 8 Wall. 269. And Judge Story declares in 
his work on Agency, § 319: ‘The government does 
not undertake to guarantee to any person the fidelity 
of any of the officers or agents whom it employs, 
since that would involve it in all its operations in 
endless embarrassments and difficulties and losses, 
which would be subversive of the public interests.’ 
Admitting the general principle, the plaintiff's 
counsel undertakes to withdraw the present claim 
from its operation, for that the convict was put to 
work in constructing a railroad, a private enterprise, 
and not employed at any public work when the acci- 
dent occurred, and thus the State has voluntarily 
assumed the responsibilities of one of its own citizens 
incurred under like circumstances. We cannot recog- 
nize the distinction as affecting the results, nor feel 
the force of the reasoning by which it is sustained. 
We do not perceive why, when convicts are employed 
in quarrying rock for the construction of the peniten- 
tiary itself, the rule of liability should be different 
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from that which controls when they are engaged in 
similar work to aid in the building of a railroad or 
other less public work. They are in both cases under 
the control and supervision of managers or overseers 
appointed by the public authorities,and the protection 
of law. The substitution of hard labor outside of the 
walls of the prison when the convict’s condition is nor- 
mal and he has, in fresh air, pure water and wholesome 
food, superior advantages over a close confinement, 
is a humane and ameliorating policy in reference to 
the convict himself, as well as a more profitable use 
of his labor for the State, and not coming in compe- 
tition with the trade of private persons, and yet it is 
the performance of an imposed service for crime and 
answers all the purposes of punishment for its com- 
mission.” To same effect, Alamango v. Supervisors, 
23 Alb. L. Jour. 344. 


In the belated 9th Baxter are several interesting 
cases. A. falsely represented himself to B., an ignor- 
ant negro, to be a practicing physician, and that he 
had restored sight to ablind man; that B.’s house of 
residence was infected with poison; that the poison 
was in the bed occupied by B.’s granddaughter; that 
she was poisoned; and that he could remove the 
poison, for pay; whereupon B., paid him $22 to re- 
move it. JJeld, false pretenses, and not such as 
would not be credited by a person of ordinary cau- 
tion — Brown v. State, p. 45. A dog is subject 
of larceny — State v. Brown, p. 53. This is in har- 
mony with Mullaly v. People, 86 N. Y. 365, from 
which however Folger, C. J., dissented. A note 
executed by a husband, to his wife living separate 
from him, to induce her to return, is void — Cope- 
land v. Boaz, p. 223. This is opposed to Phillips v. 
Meyers, 82 Ill. 67; S. C. 25 Am. Rep. 295. A 
mortgage of a crop to be planted is valid — Watkin 
v. Wyatt, p. 250. To same effect, Moore v. Byrum, 
10 8. C. 452; S. C., 30 Am. Rep. 58; and see note, 
63. Dying declarations of a witness to a homi- 
cide are inadmissible in evidence — Poteelev. State, 
p. 271. A tenant under a lease for an indefinite 
period, but which was terminated September Ist, 
1873, having sowed a crop of oats in November, 1872, 
and harvested it in June, 1873, had plowed in the 
stubble in the latter month, and the crop was grow- 
ing when he left in November, 1873. Jie/d, that he 
could not enter afterward and harvest that crop 
— Hendrickson v. Cardwell, p. 389. A promise to 
a stranger to pay an outlawed debt is only available 
when it was intended to be communicated to the 
creditor — Bachman v. Roller, p. 409. See Allen v. 
Collins, 70 Mo. 188; 8. C., 35 Am. Rep. 416, and 
note, 417. Telegraph lines are taxable as real estate 
— Western Union Telegraph Co. v. State, p. 509. 


—_——_____¢____ 


IMMUNITY OF WITNESS FROM PROCESS. 
II. 


DOPTING Mr. Stewart’s citations on the points 
of deviation and delay, and waiver of the 
privilege, we add a few, and give the substance of 





all as follows: What constitutes a deviation or de. 
lay sufficient to forfeit the privilege. Going off his 
direct route in returning, to attend his son’s funeral, 
Chaffee v. Jones, 19 Pick. 260; a delay of two days 
after submission to learn result of suit, Clark y, 
Grant, 2 Wend. 257; a delay of two weeks to attend 
to business, Shults v. Andrews, 54 How. 380; going 
about half a mile out of his way home, on his way 
to a solicitor’s oflice to attend to other business, 
Herron v. Stokes, 6 Ir. Eq. 125; a barrister’s stop- 
ping at a coffee-house, at two or three o’clock, p, M,, 
on other business, the court having risen at one 
o'clock, Strong v. Dickenson, 1 M. & W. 488. 

Contra: Merely stopping to announce to the com. 
sel of the opposite party that no steps would be 
taken, Salhinger v. Adler, 2 Robt. 704; stopping over 
one train, Wilbur v. Boyer, 1 W. N. C. 154; going 
to several places in a direction opposite to his resi- 
dence, but within two hours after leaving court, 
Selby v. Hills, 8 Bing. 166; going to an office for 
one or two hours to sort his papers, and then calling 
at a tailor’s shop, Pitt v. Coombes, 5 B. & Ad. 1078; 
going some thirty yards off his route, on his way to 
his solicitor’s, to visit an exhibition of paintings, 
Mahon v. Mahon, 2 id. 440; stopping to dine with 
attorney and witnesses in the evening, the cause 
having gone off early in the day, Lightfoot v. Cam- 
eron, 2 W. Bl. 1113; staying over night and twenty- 
seven hours, being arrested when getting into the 
coach for home, J/atch v. Blisset, cited, 2 Str. 986; 
going from London to Clifton, on the way to the 
trial at Exeter, staying there two days to procure 
and sort his papers, with his lawyer, and select 
such as were necessary in the cause and which he 
had been required to produce, Ricketts v. Gurney,1 
Price, 699; delaying several hours to procure the 
attendance of his solicitor to go with him to see a 
deed, involved in the examination, in the hands of 
a hostile party, Sidgier v. Birch, 9 Ves. Jr. 69; going 
from court at Westminster to Pancras lane, and 
there waiting for coach, although he had previously 
been to Catharine street, Strand, Le parte Clarke, 2 
Dea. & Ch. 99; a solicitor residing in Wharton 
street, Pentonville, going to court at Westminster 
by way of Bagnigge Wells road and Coppice row, 
Clerkenwell, although others would have taken an- 
other route. 

What amounts to a waiver of the privilege: Put- 
ting in bail, Stewart v. Howard, 15 Barb. 26; plead- 
ing in bar, Randall v. Crandall, 6 Hill, 842; contra, 
Washburn v. Phelps, 24 Vt. 506; failing to claim the 
privilege at the time of arrest, and delaying twenty- 
two days before moving to set aside, Fanner v. Rob- 
bins, 47 How. Pr. 415; obtaining a rule to show 
cause of action, and why he should not be dis 
charged on bail, Green v. Bonaffou, 2 Miles, 219; 
confessing judgment, Geyer v. Irwin, 4 Dall. 197; 
giving bail for the prison bounds, Tifton v. Harris 
Peck, 414. 

In Bridges v. Sheldon, U. 8. Circuit Court, Ver 
mont, December, 1880, before Wheeler, D. J., the 
case being in Vermont, one of the defendants har- 
ing gone to Iowa to attend the taking of a deposi- 
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fion, under order of the master, the orator caused 


grvice of summons to be made upon him, in a suit 
in the Iowa State court, for same cause of action 
jvolved in this suit. Held, that such action was a 
sntempt of court, whether so intended or not, and 
the suit having been removed to the Federal court, 
astay of execution in this suit, until evidence of 
the discontinuance of the Iowa suit was filed, was 
granted the defendants, and they were allowed the 
expenses Of such a suit, including reasonable coun- 
wl fees, imposed as a fine against the orator. The 
privilege to parties to judicial proceedings, as well 
ss others required to attend upon them, of going to 
the place where they are held, and remaining so long 
as is necessary, and returning wholly free from the 
restraint of process in other civil proceedings, has 
aways been well settled and favorably enforced. 
Itis mentioned in the Year Book, 20 Henry VI, 10, 
and enforced to protect not only the body of a 
suitor from arrest, but his horse and other things 
necessary for his journey, which would otherwise 
be attachable, by the custom of London, from seiz- 
we for debt. Bac. Abr. ‘‘ Privileges,” 4, 17, 55; 
Sellon Pr. 123; Meekins v. Smith, 1 11. Bl. 636; Nor- 
ris v. Beach, 2 Johns. 294. It extends to every case 
where attendance is a duty in conducting any pro- 
ceding of a judicial nature, Bac. Abr. ‘ Privi- 
leges,” B. 2; 1 Greenl. Ev., § 517; to attending upon 
marbitrator under a rule of court, Spence v. Stews 
art, 3 East, 89; upon commissioners in bankruptcy, 
Arding v. Flower, 8 T. R. 584; to witness giving a 
deposition under an order of court, 1 Greenl. Ev., § 
317; United States v. Edine, 9S. & R. 147; and toa 
party inquiring after evidence under leave of court, 
Bac. Abr. ‘‘ Privilege,” B. 2. The privilege arises 
out of the authority and dignity of the court where 
the cause is pending, and protection against any 
violation of the privilege is to be enforced by that 
court, and will be respected by others. Zurst’s 
case, 4 Dall. 887. A writ of protection issued out 
of that court is proper, but is not necessary, except 
for convenient and authentic notice to those about 
todo what would be a violation of the privilege. 
It neither establishes nor enlarges the privilege, 
but merely sets it forth, and commands due respect 
to it. MceNeil’s case, 6 Mass. 245; 1 Greenl. Ev., § 
216. See also, Zull’s case, 1 Tyler, 274; ZHalsey v. 
Stewart, 1 South. 366; Afiles v. McCullough, 1 Binn. 
i; Blight v. Fisher, 1 Pet. C. C. 41; Watson v. 
Jmes, 13 Wall. 679; Steiger v. Bonn, 4 Fed. Rep. 
17; Sugar Refinery v. Mather, 2 Cliff. 804. 

Plympton v. Winslow, U. 8. Circuit Court, South- 
em District of New York, November, 1881. In a 
suit in a Massachusetts court it had been verbally 
agreed between the counsel for the parties that tes- 
tinony should be taken before a special examiner in 
New York, and testimony was taken on the agreed 
day and adjournment had to the next day, when 
‘written stipulation providing for the taking of the 
the testimony was signed by the counsel, and in the in- 
terval of the adjournment the defendant was served 
With a subpeena to answer in a suit in New York. 
Held. that the service should be set aside on the 
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ground that the privilege of the defendant was vio- 
lated. Blatchford, J., said: ‘* The defendant had 
the right to attend upon the examination in person 
whether he was to be himself examined as a witness 
or not, and he had a right to be protected while at- 
tending upon it from the service of the papers 
which were served in this suit. He attended in 
good faith, the examination was pending and unfin- 
ished, and he was served during the interval of an 
adjournment. The privilege violated was the privi- 
lege of the Massachusetts court, and one to be lib- 
erally construed for the due administration of justice. 
Juneau Bank v. McSpedan, 5 Biss. 64; Burks v. Far- 
well, 4 Fed. Rep. 166; Bridges v. Sheldon, 7 id, 17. 
The only objections urged against the motion are 
technical ones, that the written stipulation was not 
signed until after the service was made, that there 
was no order as to the examination entered in the 
Massachusetts court, that no formal written notice 
of the intended examination was served, and that 
the written stipulation cannot have an effect as of a 
date earlier than November third. If these objec- 
tions were allowed to have force, the plaintiff would 
only be placed in the position of having, by the 
prior verbal arrangements made, sanctioned by the 
subsequent action of himself and his counsel there- 
under, decoyed the defendant to visit New York by 
deceptive inducements, and thus the case would be 
brought within the principle laid down in Union 
Sugar Pefinery v. Mathiesson, 2 Cliff. 304, and in 
Steiger v. Boun, 4 Fed. Rep. 17. The plaintiff and 
his counsel, by what they said and did, represented 
to the defendant that the proceeding before Mr. 
Thompson was regular and orderly, and authorized 
and induced him to rely on that view. He hada 
right, as a party to the Massachusetts suit, to attend 
a regular examination of witnesses in that suit in 
New York, and to be protected while so attending 
from the service of the papers in this suit. The 
plaintiff is estopped from raising the objections as 
to regularity.” 

In Matthews v. Tufis, New York Court of Appeals, 
1882, it was held that where a person comes from 
another State to attend a meeting of creditors at 
the office of a register in bankruptcy, as a creditor 
and witness, to prove certain claims, or even as @ 
party or as an attorney for other parties, he is priv- 
ileged from service of process or summons, while so 
attending. The court observed: ‘In Van Lieww 
v. Johnson, decided March, 1871, and referred to in 
Person v. Grier, 66 N. Y. 126; 8. C., 23 Am. Rep. 
35, a majority of this court were of opinion that a 
summons could not be served upon a defendant, a 
non-resident of the State, while attending a court 
in this State as a party. This immunity does not 
depend upon statutory provisions, but is deemed 
necessary for the due administration of justice. It 
is not confined to witnesses, but extends to parties 
as well, and is abundantly sustained by authority. 
Cole v. Hawkins, Andy. 275; §. C., 2 Str. 1094; 
Arding v. Flower, 8 I. R. 584; Miles v. McCullough, 
1 Binn. 77; Hayes v. Shields, 2 Yeates, 222; Parker v. 
Hotchkiss, 1 Wall. Jr. 269; Juneau Bank v. McSpe- 
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dan, 5 Biss. 64; Halsey v. Stewart, 1 South. (N. J.) 
366; Miller v. Dugan, 8 Va. 182; In ve Healey, 53 
Vt. 694. This exemption from service of civil pro- 
cess has been frequently accorded to creditors at- 
tending proceedings in bankruptcy (Ez parte List, 2 
Ves. & B. 373; Ex parte King, 7 Ves. Jr. 312), and toa 
creditor who attended before the commissioners to 
propose himself as assignee, and watch the proceed- 
ings. Selby v. Hills, 8 Bing. 166. Commissioners 
in bankruptcy are a court of justice sufficient for 
the purpose of having their witnesses protected by 
the Court of Chancery, at least, if not by themselves. 
They sit in the nature of a court in the administra- 
tion of justice. Arding v. Flower, 81. R. 534. In 
proceedings in bankruptcy the due administration 
of justice requires that all the creditors should be 
free to attend, without interference by service of 
process of any kind.” The like was held as toa 
witness, in Atchison v. Morris, U. 8. Circuit Court, 
Northern District of Illinois, March, 1882, 11 Fed. 
Rep. 582, by Drummond, Cire. J., who said: ‘* It 
may be said that thus. to extend the privilege of a 
witness is going very far to protect persons in their 
attendance on the courts. The answer to this, by 
the courts which have decided in favor of the priv- 
ilege, is that a witness who is required to attend a 
court, especially from another State, should feel he 
is not subject either to arrest or to the prosecution 
of a civil suit. He may be a debtor to various par- 
ties in the jurisdiction where he is required to at- 
tend; and if he is, he may fear suits, and that may 
prevent him from attending to testify in a cause; 
and it is because testimony given by a witness in 
open court is considered so much more valuable than 
any other kind of testimony by a witness that the 
courts have been so liberal in extending his privil- 
ege.” 





————— 


POLICIES OF INSURANCE ON PERSONAL 
PROPERTY “CONTAINED IN, ETC.,” 
CONSTRUED. 





T is often a question in the construction of policies of 

insurance of personal property whether the words 

** contained in,”’ “situated in,’’ and the like, are words 

of warranty or of simple description. This is impor- 

tant where the insured seeks to recover for a loss 

occurring upon property removed from the place where 
it was originally insured. 

In the absence of a negative clause in the policy; 
providing that the policy shall be void in case of a 
removal of the goods or the assent of the company is 
not obtained, the liability of the company will depend 
upon the construction of the above terms. 

If they are held to be words of warranty a removal 
of the goods will prevent a recovery, if words of 
description, it will not. 

That the construction of this language in such cases 
will depend upon its character of the goods insured, 
the American authorities are, as far as they go, nearly 
uniform. 

The courts of the States of Iowa and Minnesota have 
so held from a comparatively early period, and their 
later decisions have not changed the uniform rule of 
these States, viz.: That these words are words of de- 
scription merely when they have reference to goods of 
a movable character, the use and enjoyment of which 
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contemplate a removal from the premises while in the 
possession of the owner. 

In Peterson v. Mississippi Valley Insurance Company 
24 Iowa, 494 (1868), a policy of fire insurance described 
the property as “ dwelling-house, $400; grain in stack 
or crib, $600; hay in stack, $320; seven horses, $750; 
cattle, $275; situate Sec. 22, Town 99, R. 7, West.” 
The policy further contained this condition: “If the 
risk be increased by the erection of adjacent buildings 
or by any other means without the assent of the com. 
pany the policy shall become void.’’ The insured, 
farmer, while hauling his grain to market stopped for 
the night at a hotel and put his team in the hotel bary 
in which the property was more exposed to fire than in 
its use on the farm of the assured. During the hight 
the barn was destroyed by fire and with it one of the 
horses of the assured. No assent of the company had 
been given to the use of the property off section 22. J; 
was held that the company was liable and that the risk 
assumed by it was not limited to the use of the team 
on section 22 but extended to the usual and ordinary 
use of it whether on the farm or temporarily passing 
therefrom. Dillon, C. J., in giving judgmeut said: * Jy 
effecting this insurance and paying the company forthe 
risk, it assumed it cannot be supposed that the plaintiff 
was to be deprived upon a penalty of forfeiture of his 
policy of the ordinary and beneficial use of the property 
insured. The insurance extended through five years, 
Is it to be supposed that every time the plaintiff had 
occasion to go off of section 22 to the mill, to market 
or for fuel, he should go to the city of Decorah and get 
‘the assent of the secretary of the company indorsed 
thereon?* It may be said that the plaintiff could pro- 
cure the general assent from the company, but how can 
it be known that the company would give it? And if 
the company had told the plaintiff at the time of taking 
the risk, as they now assert is the case, that every time 
your team passes the boundary of section 22 it passes 
out of the protection of the policy and renders it void, 
he would hardly have cared to pay his money for such 
insurance made so precarious. If defendant's view be 
correct, the plaintiff could not have recovered if his 
horses had been killed by lightning while he was in his 
way to obtain the company’s consent, provided he did 
not happen to be on section 22 at the time. * * # 
To hold otherwise would be scarcely less unjust to the 
plaintiff than disastrous in its tendency to insurance 
companies. If they could escape liability on such de- 
fenses the business of insurance would soon fall into 
popular disfavor and merited odium. In holding insur- 
ance companies liable in case like the present we are, 
whether they will believe it or not, promoting their best 
interest as well as those of the public upon whose pat- 
ronage they are entirely dependent.” 

In this case the policy covered both buildings and 
property. So in the case of Mills v. The Farmers’ In 
surance Company, 37 Lowa, 400 (1873), the policy covered 
frame dwellings and furniture, etc., and “live stock on 
premises, $225, situated section 7, 76, 27."’ Plaintiff 
claimed $200 for one horse owned and kept by him ou 
the said premises which was killed by lightning six 
miles therefrom while plaintiff was driving along on 
the way. It was held that plaintiff could recover on 
the authority of the previous case. 

In the above cases the policy covered both real and 
personal property. 

In the case of Everett v. The Continental Insurance 
Company, 21 Minn. 76 (1874), a threshing machine as 
contained or located in acertain barn was destroyed 
while outside of the barn, and it was held that a state- 
ment to that effect in the policy was not a ** promissory 
stipulation on the part of the applicant or a condition 
of insurance on the part of the insured that such loca 
tion shall remain unchanged, or if changed that while 
changed the insurance shall cease or be suspended.” 
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Then came a still stronger case, that of McCluer v. 
The Girard Five and Marine Insurance Company, 43 
Jowa, 349 (1876), where the policy covered a phaeton, 
horse, harness and buggy described as ‘‘ contained in a 
frame barn situated on the north-east corner of alley 
and Eleventh street, Dubuque, Iowa.’’ The phaeton 
was destroyed by fire while in a carriage shop undergo- 
ing repairs. The company was held liable. 

The court held the words ‘‘ contained in, ete.,’’ to be 
words of description and not of warranty. 

“Suppose,”’ said Adams, J., ‘‘at the time the policy 
was signed and delivered, the carriage was standing in 
the street in front of the defendant insurance office, 
where possibly it was. Would it be competent now to 
show such fact to defeat the policy? We think not. 
The words *“‘contained in a barn’’ were not used to 
describe its situation at that moment. That was nota 
material fact in regard to which the company desired 
astipulation. The material fact was that the carriage, 
when not used, was kept in the barn described as its 
ordinary place of deposit. * * * The words here 
used must be construed with reference to the property 
towhich they are applied. Carriages which are kept 
for sale and are insured as contained in acertain ware- 
house could not be removed to a different warehouse 
without avoiding the policy. There is nothing in 
the nature of the property to indicate that they will 
be removed and the insurance is not made with refer- 
ence to such fact. But where a person procures a policy 
upon his horse, harness, buggy and phaeton as con- 
tained in a certain barn, the presumption must be that 
they are in use and that the policy is issued with ref- 
erence to such use.”’ 

Then came the case of Holbrook, jr., v. St. Paul Fire 
and Marine Insurance Company, 25 Minn. 229 (1878). 
In this case the policy covered thirty-six mules ‘* con- 
tained in a two-story frame barn (536x100 feet) situated 
(detached) on section No. 19, T. 140, R. 43, in Becker 
county, Minn.’’ ‘These words were held merely words 
of description and not a warranty that the mules should 
remain in the barn nora condition that the risk should 
cease if they were taken out of it.’’ The court followed 
Everett v. Continental Insurance Company, supra, say- 
ing, “So language which occurring ina policy upon prop- 
erty from its character and in its ordinary use kept 
permanently and continuously in one place as astock of 
merchandise or machinery in a building or household 
furniture or things stored might perhaps be held to 
limit the risk to the property while in the place con- 
tained as described by the policy, could not, without 
defeating the manifest intention of the parties, receive 
the same interpretation when occurring upon entirely 
different property, the real and beneficial enjoyment 
of which forbids it being kept at all times in one place, 
such as horses, carriages, farm machinery, etc.” 

The next case was that of Longueville v. The Western 
Assurance Co., 51 Iowa, 553 (1879). The pol- 
icy covered ‘‘household furniture, useful and 
ornamental, including sewing machine, provisions and 
family wearing apparel. All contained in a two-story 
frame dwelling on lot 6, Newbery’s subdivision, Du- 
buque, Iowa.”” Some of the wearing apparel was 
destroyed while worn by plaintiff when he was not on 

The court held the case 
of McCluer v. Girard Fire 
Insurance Company, supra, and said: “The 
character of the property insured must be 
considered in determining the true construction of the 
policy. The household furniture is used only in the 
dwelling. It is proper to infer that the parties to the 
contract intended the risk should attach to it only 
when in tho building specified. But wearing apparel, 
when used, must, of necessity, be worn sometimes 
away from the dwelling. We must infer that the par- 


the premises described. 
came within the rule 


ties to the contract intended the apparel to be used, 





and hence intended it to be used sometimes away from 
the dwelling. Of course the use of the apparel away 
from the dwelling must be an ordinary use, and the 
dwelling must be the place of deposit for the apparel 
when not in use. The policy therefore does not con- 
template that the insured may take a journey or sleep 
away from the dwelling, thus, when the apparel is not 
worn, keeping it in a place of deposit other than his 
own dwelling. 

Before citing cases which hold the contrary we may 
add one other to the list, that of Lyons v. Providence 
Washington Insurance Company, 24 Alb. Law Jour. 
227 (Sept. 1881), decided by the Supreme Court of 
Rhode Island. Here the policy covered certain articles 
of furniture described as ‘‘all contained in house — 
MeMillen street, Providence, R. I.” When the fire 
occurred the articles had been removed to another 
house. The court said: ‘‘The question is were the 
words we have quoted merely a description of the 
property insured or were they interded as a warranty 
that the goods should remain in the house where they 
then were, and that the liability of the company was 
limited to loss from fire at that house. The question 
seems to us to be, how had a person of ordinary intel- 
ligence a right to understand it? And in deciding this 
it is to be considered that the officers of companies are 
men skilled and practiced in a particular business, and 
are supposed to know how to express their meaning 
and to have used the language they deemed most 
adapted to the purpose. It would have been easy to 
have provided in plain language that the insurance 
would be void if the goods were removed without 
their consent, or without notice to them from the 
house where they then were. * * * Thereare other 
cases where, from the very nature of the property, it 
must be in the contemplation of the parties that the 
insured is to have the right to remove it at least tem- 
porarily, as in the case of agricultural tools and ma- 
chinery. In the present case is if property which in 
its ordinary use would be expected to remain on the 
premises five years? Had tho defendant a right to 
suppose that the plaintiff understood that she was 
binding herself to keep it there? They have provided 
specially that she shall not transfer the title or sell the 
property without their consent. They might have 
provided but they did not, that she should not remove 
it without their consent.”’ 

This case was evidently decided upon the ground of 
the absence of a negative claim in the policy, but the 
court would have certainly so held had the property 
been of a movable character as in the cases above 
cited. 

The only important case which holds a contrary 
doctrine to those already mentioned is that of An- 
napolis and Elk Ridge R. R. Co. v. The Baltimore Fire 
Insurance Company, 82 Md. 37 (1871), where a policy 
of insurance taken out by a railroad company de- 
scribed a portion of the property insured as follows: 
** $2,250 on two Murphy & Allison passenger curs, say 
$1,125 on each, onc of them being used as a baggage 
and passenger car contained in the car house marked 
No. 1; and $3,000 on locomotive engine J. H. Nichol- 
son, contained in the engine-house marked No. 2.”’ 
One of the Murphy & Allison cars was entirely de- 
stroyed, and the engine damaged by fire while on the 
line of the road. It was held that the words ‘‘ con- 
tained in’’ were not intended merely to describe the 
car and engine covered by the policy, but were de- 
signed to limit the risk of the insurance company to 
the time during which the car and engine were actu- 
ally in the car and engine houses, and that having been 
injured when out of the car and engine houses no re- 
covery could be had on the policy. 

This case is commented upon by the court in Mc- 
Cluer v. The Girard Fire & Marine Ins. Co., supra, 
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who said in stating the case: ‘The decision in this 
case was put upon a peculiar ground. lt appeared that 
the car-bouse could not contain all the cars described 
in the policy. Again the policy was upon the car- 
house as well as the cars and the car-house being in the 
city, itand the cars iu it were more exposed than cars on 
the road. It was thought, therefore, considering the 
fact of the greater danger, and also the fact that the 
car-house would not hold all the cars mentioned in the 
policy, that the intention of the railroad company was 
to insure the car-house and its contents as contents.” 

This case, it appears to us, was not decided according 
to the present weight of authority. There was a dis- 
senting opinion in it. And the reasons upon which it 
was decided adversely to the plaintiff were, it would 
seem, the reasons why it should have been decided in its 
favor. In several of the cases above cited the dwelling- 
house and its contents were insured, and as far as can 
be gathered from their statements of facts ané the in- 
tention of the parties, the property with its contents 
were insured ascontents. Andas faras increased risk 
would have any effect in vitiating the policy, it was 
admitted by the court that the cars and engine were 
safer while on the road and under the care of the en- 
gineer and brakemen, than when stationed in{the car- 
house located in the city, and subjected to the addi- 
tional danger of destruction by fire from adjacent 
buildings. 

Nor can the case of Gorman v. The Hand in Hund 
Insurance Company, 11 Ir. C. L. 224 Exch. be con- 
sidered as substantiating this doctrine. The policy 
here insured certain ‘‘agricultural machines” then 
being in a specified place, and which were removed 
therefrom at the time the fire occurred, because it was 
distinctly provided that in case of their removal with- 
out the assent of the company the risk should cease. 
It was accordingly held that the contract rendered the 
place material and that the insurers were not liable for 
the loss. In such cases, however, said the court, the 
policy should receive a reasonable construction. And 
the risk upon horses or agricultural implements, the 
contemplated use of which would necessarily render 
frequent removal from the specific place essential, did 
not absolutely cease upon such removal, but ceased 
pro tempore when they left it and re-attached upon 
their return. 

There can scarcely be a doubt that if there had been 
no clause in the policy against a removal of the ma- 
chines the case would have been decided differently. 

Even where the policy has provided that a removal 
of the goods will vitiate the insurance, it has been de- 
cided that the company is nevertheless liable. As 
where there was an insurance upon goods “ contained 
in the third story of a four-story building” and they 
were removed into another room in the same story of 
the same building, it was still held to cover the goods 
although the policy provided that it should be void if 
the property should be removed without necessity to 
any other place. West v. Old Colony Ins Co., 9 Allen. 
But here there was no increased risk and the ‘other 
place ’ on contemplation of the parties was no doubt 
another building or another story of the same building. 

Going back to the earlier cases, it will be found that 
the doctrine originally announced had already been 
pretty clearly established. 

In the case of The Fitchburg R. R. Co. v. Charleston 
Mutual Fire Ins. Co., 7 Gray, 64 (1856) the policy of 
the railroad company was on their “road furniture 
consisting of locomotive engines, cars of all descrip- 
tions and snow ploughs on the line of their road, but 
not in machine or repair shops.’’ The cars were de- 
stroyed while upon a track connected with the com- 
pany’s road though not owned or controlled by the 
company, and it was held they could nevertheless 
recover. The court did not consider that the words 





“line of their road” should be confined exclusively 
to cars while on their particular road in distinction 
from any spurs used in connection with them. That 
was too narrow a construction, in the opinion of 
the court, looking at the nature of the property in- 
sured and the language of the policy. As it was in the 
usual course of the business of the plaintiff to employ 
their cars in conveying freight from their own road 
and delivering it at the wharf, its entire line became 
by adoption and for all practical purposes their line of 
road. 

So in the case of Smith et al. v. Mechanics & Trad- 
ers’ Fire Insurance Company, 32 N. Y. 399 (1865), 
where the policy described the property as being a 
‘* two-story frame building used for winding and color. 
ing yarn and for the storage of spun yarn,” it was 
held that it did not thereby warrant that such build- 
ing was to be continued so used, and that such state- 
ment in the policy was a warranty as to the use in 
presenti only and would not be deemed as continuing 
warranty of such building. 

To the same effect is Blood v. Howard Fire Ins. Co., 

2 Cush. 472 (1853), where it was held that a statement 
in an application for fire insurance that a building was 
fastened up and occupied only occasionally for a par- 
ticular purpose, if it were made a warranty by the 
terms of the policy, was only a warranty of the then 
existing situation, and not that it should so continue 
during the whole term of the risk, and a change in the 
occupation not increasing the risk would not of itself 
avoid the policy. 

lt may then be said to be pretty weil settled law in 
this country that in the insurance of personal property 
the courts look to the character and nature of such 
property in construing policies of insurance; that 
where the goods are of a kind whose use and beneficial 
enjoyment consist in their being moved about from 
place to place, language which describes their location 
at the time the policy is taken out cannot be consid- 
ered as a2 warranty that they shall always remain there, 
and a removal will not void the insurance; and if the 
case first cited be regarded as authoritative, even where 
the policy provides that an increased risk will prevent 
a recovery, the company will still be held liable. 

W. IL. WHIrraKer. 

CINCINNATI, O. 


SE —————— 


STATE LAW REPEALING 


CHARTER. 
SUPREME COURT OF THE UNITED STATES, JANUARY 9, 
1882. 


CORPORATE 








JAMES GREENWOOD V. UNION FREIGHT RAILROAD Co. 


(1) Where the Legislature of a State has repealed the charter 
of astreet railroad company, and transferred its franchises 
and track to another, and the corporation refuses to seek & 
remedy in the courts, a stockholder of the company will 
have a standing in a court of equity, who asks an injune- 
tion on the ground that the repealing statute impairs the 
obligation of a contract. 

(2) Such a statute-does impair the obligation of the contract of 
the charter, unless there is reserved to the Legislature the 
right to repeal the statute under which the company was 
organized. 

(3) In the State of Massachusetts such a reservation becomes 
part of every act of incorporation by virtue of the follow- 
ing language in section 41, chapter 68, of the general stat- 
utes, to wit: “‘ Every act of incorporation passed after the 
eleventh day of March, in the year one thousand eight hun- 
dred and thirty-one, shall be subject to amendment, altera- 
tion or repeal at the pleasure of the Legislature.” The 
court here gives a history of the origin of this and similar 
clauses of reservation in the statutes of the States. 

(4) The effect of the repeal of an act of incorporation under 
such a clause is that the statute no longer exists, and what- 
ever force the law may give to transactions entered into, 
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and which were authorized by the charter while in force, 
the corporation can originate no new transactions depend- 
ent on the power conferred by the charter. Whatever 
power is dependent solely on the grant of the charter, and 
which could not be exercised by unincorporated private 
persons under the general laws of the State, is abrogated 
by the repeal of the law which granted these special rights. 

() The rights of the shareholders to the real and personal 
property acquired by the corporation, and rights of con- 
tract, and choses in action, are not destroyed by such re- 
peal, and if the Legislature has provided no specific mode 
of enforcing and protecting such rights, the courts will do 
so by the means within their power. 

(6) If the repeal of the old corporation was within the power of 
the Massachusetts Legislature, it could charter a new one, 
and confer the same powers on it as the former had pos- 
sessed, and so far as the property or franchises of the old 
company were necessary to the public use, it could author- 
ize the new corporation to take them on making due com- 
pensation therefor. 

(i) Astatute which under this power repeals an act of incor- 
poration, and at the same time creates a new one with 
similar powers, the use of which requires the exercise of 
the right of eminent domain, is not in conflict with the 
Constitution of the United States, if it provides for com- 
pensation for the property of the extinct corporation so 
taken by the new one. 


wn from the Circuit Court of the United States 

States for the District of Massachusetts. The 
opinion states she case. 

MiuueR, J. The appellant, Greenwood, a citizen of 
the State of New York, brings his bill of complaint, in 
the Circuit Court for the District of Massachusetts, 
against the Union Freight Railroad Company, a cor- 
poration established by the laws of Massachusetts; 
against the Marginal Freight Railroad Company, like- 
wise a Massachusetts corporation; against the city of 
Boston, its mayor and aldermen by name, and against 
the directors of the Marginal Freight Railroad Com- 
pany, all citizens of Massachusetts. 

The Union Freight Railroad Company demurred to 
the bill, and the demurrer was sustained and the bill 
dismissed. It is this decree which we are called on to 
review on appeal taken by complainant. 

The case made by the bill is that the Marginal Freight 
Railroad Company, which we shali hereafter call the 
Marginal Company, was organized under an act of the 
Legislature of Massachusetts, of the date of April 26, 
1867, to build and operate a railroad through various 
streets in the city of Boston, ‘‘ with all the privileges 
and subject to all the duties, restrictions and liabilities 
set forth in the general laws, which now are or may 
hereafter be in force, relating to street railway corpora- 
tions, so far as they are applicable.”’ The right of way 
of this company for part of its route lay over the line 
of a railway previously granted to the Commercial 
Freight Railroad Company, and the Marginal Com- 
pany, by virtue of a provision in its charter, purchased 
and paid the Commercial Company for the joint use of 
its track, so far as it ran through the same streets. 
Afterward, on May 6, 1872, the Legislature of Massa- 
chusetts incorporated, by an act of that date, the 
Union Freight Railroad Company, which, by virtue of 
its charter and the authority of the board of aldermen 
of Boston, was authorized to run its track through the 
same streets and over the same ground covered by the 
track of the Marginal Company, and to take possession 
of the track of that and any other street railroad com- 
pany on payment of compensation. This latter act also 
repealed the charter of the Marginal Company. 

Sections four, six and seven of this act constitute the 
foundation of complainant’s grievance, because they 
are said to impair the obligation of the contract found 
in the charter of the Marginal Company, and as they 
are short they are here given verbatim. 

“Sec. 4. Said corporation may, within its authorized 
limits, and for the purposes of this act, enter upon and 
use any part of the tracks of any other street railroad, 








and may suitably strengthen and improve such tracks; 
and if the corporations cannot agree upon the manner 
and conditions of such entry and use, or the compensa- 
tion to be paid therefor, the same shall be determined 
in accordance with the provisions of the thirty-eighth 
section of chapter three hundred and eighty-one of the 
acts of the year eighteen hundred and seventy-one. 

“Sec. 6. Said corporation shall, within four months 
from the passage of this act, take the tracks, or any 
part thereof, of the Marginal Freight Railway Com- 
pany, subject to the laws relating to the taking of land 
by railroad companies and the compensation to be 
made therefor. 

‘Sec. 7. Chapter one hundred and seventy of the 
acts of the year eighteen hundred and sixty-seven, en- 
titled ‘An act to incorporate the Marginal Freight 
Railway Company,’ and so much of chapter four hun- 
dred and sixty-one of the acts of the year eighteen 
hundred and sixty-nine as relates to said Marginal 
Freight Railway Company, are hereby repealed.” 

The billavers that the Union Freight Railroad Com- 
pany has been organized, and is about to proceed in 
such a manner under this act that the Marginal Com- 
pany will be utterly destroyed, and its several con- 
tracts, franchises, rights, easements and properties will 
be impaired and destroyed, and the stock of complain- 
ant in said company will be destroyed and made value- 
less, and he will sustain irreparable damage and mis- 
chief. 

Complainant then alleges that he had requested and 
urged the directors of the Marginal Company to take 
steps to assert the rights and franchises of the com- 
pany against what he believes to be unconstitutional 
legislation, and that they had declined and refused to 
do so. He also sets outa vote or resolution of said 
directors, in which they respond to his demand by say- 
ing that the assertion of the rights of the corporation 
in the State courts is accompanied with so many em- 
barrassments that they decline to attempt it. The 
prayer of the bill is for an injunction against all the de- 
fendants to prevent these acts so injurious to the rights 
of the Marginal Freight Railroad Company. 

The first ground of demurrer to this bill is that the 
complainant, whose interest is merely that of a stock- 
holder in the Marginal Company, shows no right to 
sustain this bill, the object of which is to assert rights 
that are those of the corporation, which is itself under 
no disability to sue. 

This whole subject was fully considered in the recent 
opinion of the court in Hawes v. The Contra Costa 

Water-Works Company, in the decision of which we 
had the benefit of the able argument of counsel in this 
case, which was argued before that was decided. We 
refer to that opinion for the principles which must 
govern this branch of the present case. It is sufficient 
to say that this bill presents so strong a case of the 
total destruction of the corporate existence, and of the 
annihilation of all corporate powers under the act of 
1872, that we think complainant as a stockholder comes 
within the rule laid down in that opinion, and which 
authorizes a shareholder to maintain a suit to prevent 
such a disaster, where the corporation peremptorily 
refuses to move in the matter. 

As none of the defendants are charged with a pur- 
pose to exercise any power or to perform any acts not 
authorized by the terms of the act of May 6, 1872, the 
remaining question to be decided is, whether the fea- 
tures of that act to which complainant objects in his 
bill are beyond the power of the Legislature of Massa- 
chusetts, or are forbidden by any thing in the Constitu- 
tion of the United States. 

These exercises of power in the statute complained 
of are divisible into two: 

1. The repeal of the charter of the Marginal Company. 

2. The authority vested in the Union Company to 





take its track for the use of the latter company. 
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It is the argument of counsel, pressed upon us with 
much vigor, that the two taken together constitute a 
transfer of the property of the one corporation to the 
other, and with it all the corporate franchises, rights 
and powers belonging to the elder corporation. 

We are not insensible to the force of the argument 
as thus stated; and we think it must be conceded, that 
according to the unvarying decisions of this court, the 
unconditional repeal of the charter of the Marginal 
Company is void under the Constitution of the United 
States, as impairing the obligation of the contract 
made by the acceptance of the charter between the 
corporators of that company and the State, unless it is 
made valid by that provision of the General Statutes 
of Massachusetts, called the reservation clause, con- 
cerning acts of incorporation; or unless it falls within 
some enactment covered by that part of its own char- 
ter, which makes it ‘subject to all the duties, restric- 
tions and liabilities set forth in the general laws, which 
now are or may hereafter be in force, relating to street 
railway corporations, so far as they may be applicable.” 

The first of these reservations of legislative power 
over corporations is found in section 41 of chapter 68 
of the General Statutes of Massachusetts, in the follow- 
ing language: ** Every act of incorporation passed after 
the eleventh day of March, in the year one thousand 
eight hundred and thirty-one, shall be subject to 
amendment, alteration or repeal at the pleasure of the 
Legislature.”’ 

It would be difficult to supply language more com- 
prehensive or expressive than this. 

Such an act may be amended; that is, it may be 
changed by additions to its terms or by qualifications 
of the same. It may be altered by the same power, 
and it may be repealed. What is it may be repealed ? 
It is the act of incorporation. It is this organic law on 
which the corporate existence of the company depends 
which may be repealed, so that it shall cease to bea 
law; or the Legislature may adopt the milder course 
of amending the law in matters which need amend- 
ment, or altering it when it needs substantial change. 
All this may be done at the pleasure of the Legislature. 
That body need give no reason for its action in the 
matter. The validity of such action does not depend 
on the necessity for it, or on the soundness of the rea- 
sons which prompted it. This expression, the pleasure 
of the Legislature, is significant, and is not found in 
many of the similar statutes in other States. 

This statute having been the settled law of Massa- 
chusetts and representing her policy on an important 
subject for nearly fifty years before the incorporation 
of the Marginal Company, we cannot doubt the au- 
thority of the Legislature of Massachusetts to repeal 
that charter. Nor is this seriously questioned by 
counsel for appellant; and it may therefore be assumed 
that if the repealing clause of the act of May 6, 1872, 
stood alone, its validity must be conceded. Crease y. 
Babcock, 23 Pick. 334; Erie & N. E. R. R. Co. v. Causey, 
26 Penn. St. 287; Pennsylvania College cases, 13 Wall. 
190; 2 Kent Com. 306. 

It is argued however that the act is to be examined 
as a whole, and that as the earlier sections of the stat- 
ute bestow upon the Union Company the right to scize 
the track and other property of the Marginal Company, 
this repealing clause is inserted merely to aid in the 
general purpose of transferring a valuable property and 
its appurtenant franchise from one corporation to 
onother. 

Whether this is sufficient to invalidate that branch 
or feature of the statute may depend somewhat upon 
the effect of the repealing clause upon the rights of the 
Marginal Company, as well as upon other matters; but 
we do not doubt the validity of the repealing clause of 
that act, whatever may have been the reasons which 
influenced the Legislature to enact it, for the exercise 





of this power is by express terms declared to be at the 
pleasure of the Legislature. * 

The 41st section of chapter 68, as we have cited it, 
had a proviso as it was originally enacted, “ that no act 
of incorporation shall be repealed unless for some 
violation of its charter or other default, when such 
charter shall contain an express provision limiting the 
duration of the same.’’ So that charters subject to the 
pleasure of the legislative will were only those of per. 
petual duration. This proviso was however either 
repealed by express enactment or intentionally left out 
in subsequent revisions of the statutes, for it is not 
found in that of 1860, known as the General Statutes of 
Massachusetts, nor in that of the present year ‘just 
published, called the Public Statutes of Massachusetts, 

What is the effect of the repeal of the charter of a 
corporation like this? 

One obvious effect of the repeal of a statute is that 
it nolonger exists. Its life is at an end. Whatever 
force the law may give to transactions into which the 
corporation entered and which were authorized by the 
charter while in force, it can originate no new trans- 
actions dependent on the power conferred by the char- 
ter. If the corporation be a bank with power to lend 
money and to issue circulating notes, it can make no 
new Joan nor issue any new notes designed to circulate 
as money. 

If the essence of the grant of the charter be to 
operate a railroad, and to use the streets of the city 
for that purpose, it can no longer so use the st: eets of 
the city, and no longer exercise the franchise of run- 
ning a railroad in the city. in short, whatever power 
is dependent solely upon the grant of the charter and 
which could not be exercised by unincorporated private 
persons under the general laws of the State, is abro- 
gated by the repeal of the law which granted these 
special rights. 

Personal and real property acquired by the corpora- 
tion during its lawful existence, rights of contract, or 
choses in action so acquired, and which do not in their 
nature depend upon the general powers conferred by 
the charter, are not destroyed by such a repeal, and 
the courts may, if the Legislature does not provide 
some special remedy, enforce such rights by the means 
within their power. The rights of the shareholders of 
such a corporation to their interest in its property are 
not annihilated by such a repeal, and there must re- 
main in the courts the power to protect those rights. 

And while we are conscious that no definition, at 
once comprehensive and satisfactory, can be here laid 
down of what those rights and powers are that remain 
to the stockholders and the creditors of such a cor- 
poration after the act of repeal, we are of opinion that 
the foregoing observations are sufficient for the case 
before us. 

A short reference to the origin of this reservation of 
the right to repeal charters of corporations may be of 
service in enabling us to decide upon its office and 
effect when called into operation by the legislative ex- 
ercise of the power. 

As early as 1806, in the case of Wales v. Séetson, 2 
Mass. 146, the Supreme Court of that State made 
the declaration ‘*that the rights legally vested in all 
corporations cannot be controlled or destroyed by any 
subsequent statute, unless a power for that purpose be 
reserved to the Legislature in the act of incorpora- 
tion.’”’ In the case of Darimouth College v. Woodward, 
4 Wheaton, 518, decided in 1819, this court announced 
principles on the subject of the protection that the 
charters of private corporations were entitled to claim, 
under the clause of the Federal Constitution against 
impairing the obligation of contracts, which, though 
received at the time with some dissatisfaction, have 
never been overruled in this court. The opinion in 
that case carried the protection of the constitutional 
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provision somewhat in advance of what had been de- 
gided in Pletcher v. Peck and the preceding cases, and 
held that it applied not only to contracts between in- 
dividuals and to grants of property made by the State 
to individuals or to corporations, but that the rights 
and franchises conferred upon private, as distinguished 
from public corporations, by the legislative acts under 
which their existence was authorized, and the right to 
exercise the functions conferred upon them by the 
statute, were, when accepted by the corporators, con- 
tracts which the State could not impair. 

It became obvious at once that many acts of incor- 
poration which had been passed as laws of a public 
character, partaking in no general sense of a bargain 
between the States and the corporations which they 
created, but which yet conferred private rights, were 
no longer subject to amendment, alteration, or repeal, 
except by the consent of the corporate body, and that 
the general control which the Legislatures creating such 
bodies had previously supposed they had the right to 
exercise, no longer existed. It was no doubt with a 
view to suggest a method by which the State Legisla- 
tures could retain in a large measure this important 
power, without violating the provision of the Federal 
Constitution, that Mr. Justice Story in his concurring 
opinion in the Dartmouth College case, suggested that 
when the Legislature was enacting a charter for a cor- 
poration a provision in the statute reserving to the 
Legislature the right to amend or repeal it must be 
held to be a part of the contract itself, and the subse- 
quent exercise of the right would be in accordance 
with the contract and could not therefore impair its 
obligation. And he cites with approval the observa- 
tions we have already quoted from the case of Wales 
v. Stetson. 2 Mass. 146, 

It would seem that the States were not slow to avail 
themselves of this suggestion, for while we have not 
time to examine their legislation for the result, we 
have. in one of the cases cited to us as to the effect of 
arepeal, a case from 1 Paige’s Chancery Reports, 102, 
in which the Legislature of New Jersey when charter- 
ing a bank with a capital of $400,000 in 1824, declared 
by its 17th section that it should be lawful for the 
Legislature at any time to alter, amend and repeal the 
same. And Kent (2 Commentaries, 307), speaking of 
what is proper in such a clause, cites as an example a 
charter by the New York Legislature of the date of 
February 25, 1822. How long the Legislature of Mas- 
sachusetts continued to rely on a special reservation of 
this power in each charter as it was granted it is un- 
necessary to inquire, for in 1831 it enacted as a law of 
general application that all charters of corporations 
thereafter granted should be subject to amendment, 
alteration, and repeal at the pleasure of the Legisla- 
ture, and such has been the law ever since. 

This history of the reservation clause in acts of in- 
corporation supports our proposition that whatever 
right, franchise, or power in the corporation depends 
for its existence upon the granting clauses of the char- 
ter, is lost by its repeal. 

This view is sustained by the decisions of this court 
and of other courts on the same question. Pennsyl- 
vania College cases, 13 Wall. 190; Tomlinson v. Jessup, 
lb id. 454; Ruilroad Co. v. Maine, 96 U. S. 499; 
Sinking Fund cases, 99 id, 700; Railroad Co. v. Georgia, 
% id. 359; McLaren v. Pennington, 1 Paige’s Ch. 102; 
Erie & N. E. R. R. v. Casey, 26 Penn. St. 287; Miners’ 
Bank v. United States, 1 Greene, Iowa, 553; 2 Kent 
Com. 306-7. 

It results from this view of the subject that what- 
ever right remained in the Marginal Company to its 
rolling-stock, its horses, its harness, its stables, the 
debts due to it, and the funds on hand, if any, it no 
longer had the right to run its cars through the streets 
orany of the streets of Boston. It no longer had the 





right to cumber these streets with a railroad track 
which it could not use, for these belonged by law to no 
person of right and were vested in defendants only by 
virtue of the repealed charter. 

It was therefore in the power of the Massachusetts 
Legislature to grant to another corporation as it did 
the authority to operate a street railroad through the 
same streets and over the same ground previously oc- 
cupied by the Marginal Company. Whether this ac- 
tion was oppressive or unjust in view of the public 
good, or whether the Legislature was governed by 
sufficient reason in thus repealing the charter of one 
company and in chartering another at the same time 
to perform as part of its functions the duties required 
of the first, is not as we have seen a judicial question 
in this case. It may well be supposed if answer were 
required to the complainant’s bill, that it was made to 
appear that the Marginal Company had shown its in- 
capacity to fulfill the objects for which it was created, 
and that another corporation embracing larger area, 
connecting with more freight depots and wharves, and 
with more capital, could better serve the public in the 
matter for which both franchises were given. 

That in creating the later corporation whose object 
was to fulfill a public use, it could authorize it to take 
such property of other corporations as might be neces- 
sary to that use as well as that of individuals, can 
hardly admit of question. Section four of the act 
gives this power to the Union Company with reference 
to the tracks of all street railroads in the city, and 
provides that in the event of an inability to agree with 
the owners of these tracks as to compensation, that 
shall be determined in accordance with the provisions 
of general laws previously enacted on that subject. 
To this there can be no valid legal objection. The 
property of corporations, even including their fran- 
chises when that is necessary, may be taken for public 
use under the power of eminent domain on making 
due compensation. West River Bridge Co. v. Dix, 6 
How. 507; Central Bridge Corporation v. Lowell, 4 
Gray, 482; Boston Water-Power Co. v. B. & W. R. BR. 
Co., 23 Pick. 360; Richmond Railroad Co. v. The Lowisa 
R. R. Co., 18 How. 83. 

But it is the sixth section of the act which is most 
bitterly assailed as an invasion of appellant’s rights. 
It declares that the Union Freight Company within 
four months from the passage of the act shall take the 
tracks, or any part thereof of the Marginal Freight 
Company, subject to the laws relating to taking land 
by railroad companies and the compensation therefor. 
If, as the language seems to imply, the new company 
is bound to take so much of the track of the old one 
as it shall need or elect to use and pay for it within 
four months, it isa requirement favorable to this com- 
pany in preference to others, and with especial refer- 
ence to the fact that its power to use the track for 
railroad purposes has ceased. If it is merely a permis- 
sion to take the track on payment of compensation, 
it is still a favor to the Marginal Company to require 
this to be done within four months. 

A suggestion is made that the Marginal Company 
acquired by purchase for $15,000 the right to the use of 
the track of the Commercial Freight Company, and 
that this property stands on different grounds from the 
remainder of its track. 

We are unable to discover any difference in principle. 
If the new company takes this track, or takes the 
Marginal Company’s right to use it, we suppose the 
latter will be entitled to compensation for its interest 
in it, as for other property taken for a public use. 

In fact in regard to the whole question discussed as 
to the mode of making compensation and its sufficiency 
to indemnify the Marginal Company for what is taken, 
it seems to us to be premature; for whenever the at- 
tempt to adjust the compensation is made, the ques- 
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tion of its sufficiency and its compliance with the law 
on that subject may arise and it can then be decided. 

Nor are we satisfied of the soundness of the argu- 
ment of counsel that the clause in the Marginal Com- 
pany’s charter which declares it to be subject to the 
restrictions and liabilities contained in the general 
laws relating to street railways, withdraws it from the 
operation of the 41st section of chapter 68 of the gen- 
eral laws of the State. The latter clause declares all 
acts of incorporation subject to its provisions. This 
subjection is not impaired by the fact that a particular 
corporation is made by its charter subject to other 
laws also of a general character. 

We are of opinion that the question of the repeal of 
the charter of the Marginal Company is to be decided 
by the constructiomof the general statute whose effect 
and history we have discussed. 

These considerations require the affirmance of the 
decree of the Circuit Court sustaining the demurrer 
to appe)lant’s bill, and it is so ordered. 


—_——_¢___—_— 


EXPERT TESTIMONY IN ACTION FOR SER- 
VICES AS ATTORNEY. 
SUPREME COURT OF THE UNITED STATES. 
APRIL 3, 1882. 


HEAD Vv. HARGRAVE. 

Tn an action for legal services the opinions of attorneys as to 
their value are not to preclude the jury from exercising 
their ‘‘own knowledge and ideas” on the subject. It is 
their province to weigh the opinions by reference to the 
nature of the services rendered, the time occupied in their 
performance, and other attending circumstances, and by 
applying to them their own experience and knowledge of 
the character of such services. The judgment of witnesses 
is not, asa matter of law, to be accepted by the jury in 
place of their own. 

N error to the Supreme Court of the Territory of 

Arizona. 

This was an action brought in a District Court of 
Arizona to recover the sum of $2,000, alleged to be 
owing by the defendants to the plaintiffs for profes- 
sional services as attorneys and counsellors-at-law in 
that territory in 1877 and 1878. The complaint alleges 
that the services were performed in several suits and 
proceedings, upon a retainer by the defendants; and 
that they were reasonably worth thatsum. The answer 
is a general denial. 

On the trial, one of the plaintiffs testified to the ren- 
dition of the services by them in several suits, stating 
generally the nature of each suit, the service performed, 
and its value. Five attorneys-at-law also testified to 
the value of the services; three of whom were called 
by the plaintiffs and two by the defendants. They 
differed widely in their opinions, the highest estimate 
placing the value of the services at $5,440, the lowest 
at $1,000. 

The court instructed the jury, that in determining 
the value of the plaintiffs’ services, they might consider 
their nature, the length of time they necessarily occu- 
pied, and the benefit derived from them by the defend- 
ants; that the plaintiffs were entitled to reasonable 
compensation for the services rendered; and that the 
reasonableness of the compensation was a fact to be 
determined from the evidence as any other contro- 
verted fact in the case; and then proceeded as follows: 

“ The services rendered were skilled and professional, 
and for the purpose of proving to you the value of 
that class of services rendered, professional gentlemen, 
attorneys-at-law, claiming to be familiar with the value 
of such services, have testified before you. If you 
accredit these witnesses with truthfulness, their testi- 
mony should have weight with you; and the fact as to 
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what is a reasonable compensation should be deter. 


mined from the evidence offered, and not from your 
own knowledge or ideas of the value of that class of 
services. In other words, you must determine the 
value of the services rendered from the evidence which 
has been offered before you, and not from your ow, 
knowledge or ideas of the value of such services.” 

The defendants thereupon asked the court to instrugt 
the jury as follows: 

‘*In determining the value of the plaintiffs’ services 
the jury are not bound by the testimony of the expert 
witnesses; that testimony may be considered by the 
jury; butifintheir judgment the value fixed by those 
witnesses is not reasonable, they may disregard it, and 
find the amount which in their judgment would be 
reasonable. 

“In determining the value of the plaintiffs’ services 
the jury are not bound by the opinions of the witnesses, 
unless the jury shall find from all the evidence taken 
together, including the nature of the services, the time 
occupied in the performance of them, and the result of 
them, and the benefit derived by the defendants from 
the rendition of said services, that said opinions are 
correct.” | 

The court refused to give these instructions, and ay 
exception was taken. The jury thereupon gave a ver. 
dict for the plaintiffs for $1,800; upon which judgment 
was entered. A statement of the proceedings at the 
trial was then prepared, which among other things set 
forth the alleged errors of law excepted to by the de 
fendants. This statement was used on a motion fora 
new trial, which was denied; and by stipulation it was 
embodied in the papers for the appeal to the Supreme 
Court of the territory from the judgment, as well as 
from the order denying the new trial. The order and 
judgment were both affirmed; and toreview the judg- 
ment, the case is brought to this court. 

Fieip, J. The defendants in error object to the use 
of the statement, which sets forth the exceptions taken, 
as not constituting apart of the record before us. The 
ground of the objection is, that the statement was pre- 
pared for and used on the motion for a new trial, with 
the disposition of which this court cannot interfere. 
The objection would be tenable but for the stipulation 
of the parties that the statement might be used on ap- 
peal from the judgment. A statement of the case, 
according to the law regulating civil proceedings in the 
territory, takes the place of a bill of exceptions, when 
the alleged errors of law are set forth with sufficient 
matter to show the relevancy of the points taken. It 
is not the less available on appeal from the judgment 
when by stipulation it is embodied in the record for 
that purpose, though used on the motion for a new 
trial. We have had occasion to refer to this subject in 
Kerr v. Clampitt, which arose in Utah, where a similar 
system of procedure in civil cases obtains; and it is 
unnecessary to repeat what is there said. 95 U.S. 18% 

The only question presented for our consideration is 
whether the opinions of the attorneys, as to the value 
of the professional services rendered, were to contrd 
the judgment of the jury so as to preclude them from 
exercising their ‘‘own knowledge or ideas” upon the 
value of such services. That the court intended to 
instruct the jury to that effect is, we think, cleat 
After informing them that in determining the valued 
the services, they might consider their nature, the time 
they occupied, and the benefit derived from them; als 
that the plaintiffs were entitled to reasonable com 
peusation for the services, and that the reasonableness 
of the compensation was a fact to be determined from 
the evidence, it proceeded to call special attention t 
the testimony of the attorneys, and told the jury tha 
if they accredited these witnesses with truthfulnes 
their testimony should have weight, and the fact as 
what is reasonable compensation should be “ deter 
mined from the evidence offered,” and not from theit 
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eter. own knowledge or ideas of the value of that class of 
your @ services, and emphasized the instruction by repetition, 
88 Of BH os follows: ‘‘You must determine the value of the 
> the services, rendered from the evidence that has been 
rhich @ offered before you, and not from your own knowledge 
OWn @ or ideas as to the value of such services.’ This language 
qualifies the meaning of the previous part of the in- 
truct @ traction. It is apparent from the context that by the 
F words * evidence offered ’’ and ‘‘ evidence that has been 
‘Vices @ offered before you ’’ reference was made to the expert 
xpert @ testimony, and to that alone. Taken together, the 
y the @ charge amounts to this: that while the jury might con- 
those § sider the nature of the services, and the time expended 
, aid B iy their performance, their value—that is, what was 
ld be Bf peasonable compensation for them—was to be deter- 
; mined exclusively from the testimony of the profes- 
‘vices # sional witnesses. They were to be at liberty to com- 
esses, @ pare aud balance the conflicting estimates of the attor- 
laken neys on that point, but not to exercise any judgment 
time § thereon by application of their own kuowledge and 
ult of # experience to the proof made as to the character and 
from extent of the services; that the opinions of the attor- 
iS are neys as to what was reasonable compensation were 
alone to be considered. That the defendants so under- 
nd au & stood the charge is evident from the qualifications of 
a ver. @ it which they desired to obtain; and the jury may in 
ment @ like manner have so understood it. And as we so 
ut the # construe it, we think the court erred, and that it 
BS set B should have been qualified by the instructions re- 
he de- quested. Those instructions correctly presented the 
i fora lawof thecase. It is true that noexception was taken 
it was B tothe charge; but its modification was immediately 
premée @ sought by the instructions requested, and to the refusal 
ell as Hi to give them an exception was taken. Objection to 
or aud the charge was thus expressed as affirmatively and 
Judg- § pointedly as if it had been directed in terms to the 
language used by the court. 
he use It was the province of the jury to weigh the testi- 
taken, # mony of the attorneys as to the value of the services, 
The by reference to their nature, the time occupied in their 
iS pre Hf performance, and other attending circumstances, and 
» With § by applying to it their own experience and knowledge 
rfere. of the character of such services. To direct them to 
lation § find the value of the services from the testimony of 
On a> & the experts alone, was to say to them that the issue 
} Case, B should be determined by the opinions of the attorneys 
in the § and not by the exercise of their own judgment of the 
When facts on which those opinions were given. The evi- 
ficient § dence of experts as to the value of professional ser- 
n. It Bi vices does not differ in principle from such evidence us 
gmeut § to the value of labor in other departments of business, 
rd for Boras to the value of property. So far from laying 
& neW & wide their own general knowledge and ideas, the jury 
ject in should have applied that knowledge and those ideas to 
‘imnilar the matters of fact in evidence in determining the 
1 it BR weight to be given to the opinions expressed; and it 
8. ly. was only in that way that they could arrive at a just 
tion # HB conclusion. While they cannot act in any case upon 
> value H particular facts material to its disposition resting in 
onttel B their private knowledge, but should be governed by 
n from H the evidence adduced, they may, and to act intelli- 
om the gently they must, judge of the weight and force of 
ded tM that evidence by their own general knowledge of the 
Cleat. B subject of inquiry. If for example the question were 











alue of as to the damages sustained by a plaintiff from a frac- 

1¢ tilt @ ture of his leg by the carelessness of a defendant, the 

a; also jury would ill perform their duty and probably come 

A toa wrong conclusion, if controlled by the testimony 
e 


ofthe surgeons, not merely as to the injury inflicted but 
to the damages sustained, they should ignore their 
own knowledge and experience of the value of a sound 


d from 
tion to 


ry tht @limb. Other persons besides professional men have 
fulness knowledge of the value of professional services; and 
~ while great weight should always be given to the opin- 
‘de’ 


a ions of those familiar with the subject they are not to 
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be blindly received, but are to be intelligently exam- 
ined by the jury in the light of their own general 
knowledge; they should control only as they are 
found to be reasonable. 

As justly remarked by counsel, the present case is an 
excellent illustration of the error of confining the 
jury to a consideration merely of the opinions of ex- 
perts. Of the five attorneys who were witnesses no 
two agreed, and their estimates varied between the 
extremes of $1,090 and $5,440. Directing the jurors to 
determine the value of the professional services solely 
upon these varying opinions was to place them in a 
state of perplexing uncertainty. They should not 
have been instructed to accept the conclusions of the 
professional witnesses in place of their own, however 
much that testimony may have been entitled to con- 
sideration. The judgment of witnesses, as a matter 
of law, is in no case to be substituted for that of the 
jurors. The instructions tended to mislead as to the 
weight to be given to the opinions of the attorneys, 
especially after qualifications of them designed to cor- 
rect any misconception on this head were refused. 

In Anthony v. Stinson, a question similar to the one 
here presented, came before the Supreme Court of 
Kansas and a like decision was reached. The instruc- 
tion given at the trial that the testimony of certain 
lawyers as to the value of professional services should 
be the guide of the jury, and that they should be goy- 
erned by it in finding the value of the services ren- 
dered, was held to be erroneous; the court observing 
that the jury were not to be instructed as to what part 
of the testimony before them should control their 
verdict; that in order to control it, the testimony of 
experts should be of such a character as to outweigh 
by its intrinsic force and probability all conflicting 
testimony; and that they could not be required to ac- 
cept as a matter of law the conclusions of the wituesses 
instead of theirown. 4 Kan. 212. 

In Patterson v. Boston, which arose in Massachu- 
setts, the question was as to the damages to be awarded 
to the plaintiff for his property taken to widen a street 
in Boston. The trial court instructed the jury that in 
estimating the amount of the damages if any of them 
knew, of his own knowledge, any material fact which 
bore upon the issue, he ought to disclose it and be 
sworn, and communicate it to his fellows in open court 
in the presence of the parties; but that in making up 
their verdict they might rightfully be influenced by 
their general knowledge on such subjects as well as by 
the testimony and opinions of wituesses. The case 
being taken to the Supreme Court of the State, it was 
held that these directions were not open to exception. 
Said Chief Justice Shaw, speaking for the court: 
‘Juries would be very little fit forthe high and re- 
sponsible office to which they are called, especially to 
make an appraisement, which depends on knowledge 
and experience, if they might not avail themselves of 
those powers of their minds when they are most neces- 
sary to the performance of their duties."’ 20 Pick. 166. 

In Murdock v. Sumner, the same court speaking 
through the same distinguished judge, said that ‘* the 
jury very properly exercise their own judgment and 
apply their own knowledge and experience in regard 
to the general subject of inquiry.’’ In that case a wit- 
ness had testified as to the quality, condition, and cost 
of certain goods, and given his opinion as to their 
worth, and the court said that “the jury were not 
bound by the opinion of the witness; they might have 
taken the facts testified by him as to the cost, quality, 
and condition of the goods, and come to a different 
opinion as to their value.” 22 Pick. 158. 


In like manner in this case the jurors might have 
taken the facts testified to by the attorneys as ‘o the 
character, extent, and value of the professional ser- 
vices rendered, and then come to a different conclu- 
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sion. The instructions given, whilst stating that the 
nature of the services rendered, the time occupied in 
their performance, and the benefit derived from them 
might be considered by the jury, directed them that 
they should be governed by the opinions of the experts 
as to the value of the services, and in effect forbade 
them to exercise their own knowledge and ideas on 
that kind of services. This error would have been 
avoided if the instructions requested by the defend- 
ants had been given. 

It follows that the judgment of the court below 
must be reversed, and the cause remanded fora vew 
trial, and it is so ordered. 


NEGLIGENCE — PROXIMATE CAUSE — DE- 
GREE OF CARE REQUIRED. 


PENNSYLVANIA SUPREMECOURT, OCTOBER 3, 1881. 


Ciry oF LANCASTER V. KISSINGER. 

Plaintiff's intestate, while riding on the top of some loose boxes 
loaded upon a wagon without sides or any thing to keep 
the boxes in place, and driving a team, crossed a gutter 
which caused a rude jolt to the wagon and caused him to 
fall astride its tongue. The horses did not become fright- 
ened at this but continued on a walk. Intestate then 
caught one of the reins and drew the horses over against 
a fence which broke and frightened them by reason of 
which they ran away whereby he was killed. Intestate 
was familiar with this gutter and had driven across it once 
before on the same day. Held, that the gutter if defective 
was not the proximate cause of intestate’s death. Held, 
also, that intestate was bound to use such care as the 
dangerous character of the gutter should have suggested 
to him, and ordinary care was not sufficient. 


geen for death from negligence. The opinion 


states the case. To review a judgment for plaint- 
iff below defendant took a writ of error. 


Charles J. Landis and Samuel Hl. Reynolds, for 
plaintiff in error. 

M. Brosius and Charles Denues, for defendant in 
error. 


Paxson, J. This action was brought in the court 
below by Mary Kissinger against the city of Laneas- 
ter to recover damages for an injury to her husband, 
resulting in his death. Henry M. Kissinger was a 
teamster and on the morning of July 22, 1878, was 
driving a pair of horses attached to a platform wagon 
through the streets of the city of Lancaster. The 
wagon was loaded with loose boxes containing tobacco 
upon one of which Kissinger was seated. There were 
no sides to the wagon and nothing to keep the boxes 
in place. In crossing a gutter the jar threw Kissinger 
off his insecure seat. He fell between the horses and 
astride the tongue. The horses were not frightened 
and continued walking. The deceased walked between 
them for a short distance. What then occurred is best 
described by one of the plaintiffs own witnesses: “ He 
lit on his feet and walked along; the horses didn’t run 
away; he tried to catch the lines; he caught one side 
and drew the horses over toward the fence, and when 
it commenced to crack'the horses got frightened and 
commenced to run; he could not keep up and tripped 
himself and fell, and got under the wagon; I saw the 
hind part of the wagon go over his body.” 

The plaintiff contended that the gutter was defective 
and dangerous, and that this was the proximate cause 
of the accident. The character of the gutter has been 
settled by the verdict of the jury. It appears to have 
been too deep for the size of its approaches, creating a 
rude jolt or jar when a wagon crossed it. It had, 
however, been in existence for several years, and the 
undisputed evidence shows the deceased knew its con- 








dition and had on the same morning crossed it with 
the same team and a similar load in safety. 

The gutter does not seem to have been out of repair; 
the defect was in the grade. It was urged on behalf 
of the city that it was not responsible for an accident 
the result of a defective grade, and the court was 
called upon by defendant’s eighth point so to instruet 
the jury. The court declined to give such instruction 
in which we cannot say there was error under the cir- 
cumstances. There was really no question of grade 
before the jury. No evidence had been offered to 
show that the grade of the gutter had been fixed by 
the city authorities as it was found to be at the time 
of the accident. On the contrary, it appears from the 
defendant’s evidence that six inches was the depth for 
gutters according to instructions issued by the city 
regulator. This gutter was much deeper — several 
witnesses say it was eighteen inches in depth. The 
city after the accident raised it several inches. Under 
these circumstances Carr v. Northern Liberties, 11 
Casey, 324, and other authorities cited by the defend- 
ant, do not apply. 

The two principal questions as developed upon the 
trial were: 1. Was the defective gutter the proximate 
cause of the injury? and 2. Was the deceased guilty of 
contributory negligence? 

The first question was distinctly raised by the de- 
fendant’s fifth and sixth points. (See 5d assignment), 
The court treated them as one and answered them 
together. The instruction prayed for was declined. 
In this we think there was error. Both points should 
have been affirmed without qualification. It is true 
the affirmance of the defendant’s fifth point would 
practically have withdrawn the case from the jury, for 
although its facts depended upon the testimony of J. 
A. Sprenger, yet Mr. Sprenger was one of the plaint- 
iff's witnesses and his evidence was not disputed. It 
was equivalent to a prayer for instructions upon the 
admitted facts of a case, which has been expressly 
sanctioned in Iloag v. Railroad Company, 4 Norris, 
295, and other cases. 

It is not always easy to correctly ascertain the proxi- 
mate cause of an accident. The general rule applic- 
able to such cases is, ‘That the injury must be the 
natural and probable consequence of the negligence; 
such a cousequence as under the surrounding circum- 
stance of the case, might and ought to have been seen 
by the wrong-doeras likely to flow from his act.” 
Houg v. Railroad Co., supra; Pennsylvania Railroad 
Co. v. Kerr, 12 P. F. 8. 255; Same v. Hope, 50 id. 373. 

If we apply this principle to the case in hand it will 
at once be seen that the gutter was not the proximate 
cause of the injury to the deceased. In crossing it he 
was thrown from his seat by the jolt occasioned 
thereby. But he was not injured by the fall nor was 
he necessarily placed in peril. The horses were not 
frightened and continued to walk. It is clear that but 
for his unfortunate blunder in pulling the horses up 
against the fence, the breaking of which alarmed them, 
he would not have been injured. ‘There is no analogy 
between these facts and the case of a man who is in 
peril by reason of a runaway horse and a dangerous 
precipice, asin Hey v. Cily, 51 P. F. 8. 44. In such 
instances a man is not to be held to the exercise of the 
soundest judgment. The peril of such a position may 
well excuse an act which in cooler moments would be 
avoided. Inthe case in hand if the horses had been 
frightened and were running away, the mistake of 
pulling the wrong rein would have had little signifi- 
cance. But for a man who was in no peril with a quiet 
team, to pull it up against a fence until by the break- 
ing thereof the team were frightened and ran away, 
is quite a different matter. It was not, in the language 
of the rule above cited, “the natural and probable 
consequence ” of the defective gutter. 

The defendant attempted to hold the plaintiff to the 
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rule that the deceased was bound to exercise care ac- 
cording to the circumstance, thatinasmuch as he knew 
the dangerous condition of the gutter **he was bound 
to exercise such care and caution as its alleged dan- 
gerous character should have suggested to him. (See 
sth assignment). The court below denied this propo- 
sition and held the deceased was bound only to use 
ordinary care. This idea runs all through the rulings 
of the court. Asa general principle ordinary care is 
undoubtedly the rule in the use of a public highway. 
Brie v. Schwingle, 10 Harris, 384; Lower Macungie 
Township v. Merkhoffer, 21 P. F. 8S. 276; Borough of 
Pittston v. Hurt, 8 Norris, 389. In this case much of 
the danger was the result of the insecure position of 
the deceased upon his wagon. His seat was but a 
loose box and he had nothing to hold on to. He was 
liable to be thrown off by any sudden jar whether 
caused by the gutter, a loose stone, or any inequality 
of the road. This is patent and ought not to be ignored 
in the case. What was the proper measure of care 
under such circumstances? The same care that a man 
with a fixed load and a firm seat would be expected to 
take? Certainly not. Negligence is the absence of 
care according to the circumstances. If a man is 
driving an untamed horse he naturally and properly 
exercises more care than if he were driving one en- 
tirely gentle. So of the road. If itis rough and out 
of repair he exercises more care than if well graded 
and macadamised. The deceased knew of the defect 
inthe gutter; he knew, also, that he had an unsafe 
seat; he was bound to use such care as a prudent man 
would have used uuder such circumstances, and the 
court should have so instructed the jury. 

It was error to exclude the evidence referred to in 
the 8th and 9th assignments. It was certainly com- 
petent to show that the deceased had driven across the 
gutter several times shortly before his death. It 
would be evidence of his knowledge of its condition. 

The defendant was entitled to an unqualified affirm- 
ance of its second point. This is not denied, but it 
was argued that the answer of the learned judge was 
a substantial aflirmance. It is much better when a 
point can be affirmed to say so. When affirmed with 
a qualification or in language different from the point 
itself it is very apt to mislead the jury. It certainly 
weakens the force of the point with them. 

There is nothing else in the case that requires dis- 
cussion 

Judgment reversed, 


— — 


NEW YORK COURT OF APPEALS ABSTRACT. 

CoRPORATE STOCK — WHAT CONSTITUTES SALE OF — 
CORPORATE BOOKS AS EVIDENCE OF OWNERSHIP OF 
STOCK — ESTOPPEL.—In an action by the receiver of an 
insolvent corporation to recover of defendant the un- 
paid balance due upon ten shares of the capital stock 
of the corporation of which defendant was at one time 
owner, it appeared that defendant purchased the stock 
in 1869. In 1874 he reqnested one O., the clerk of the 
corporation, to find a purchaser, and under the direc- 
tion of B., the president of the corporation, O. pur- 
chased such B. & Co. of which firm B. 
was a member, and B. paid defendant therefor by a 
check on the corporation, which was charged to B. & 
Co. on its books. Defendant delivered the certificate 
of stock to O. with a transfer of the stock signed by 
him in blank, no name being inserted as transferee. 
B. was from that time until the receiver was ap- 
pointed president of the corporation, and his partner 
wis one of the trustees. For four years after the sale 
the dividends on the stock were paid to B. & Co. as 
appeared in the books of the corporation. The trans- 


stock for 


ation relating to the sale of the stock was with B. 











alone. Held, that as between defendant the corpora- 
tion and B. & Co. tlie sale of stock was valid and com- 
plete, and that the receiver stood in no better position 
than the corporation to deny the validity of the sale 
even though defendant remained registered as a stock- 
holder. The rule is well settled that one who takes a 
certificate with the usual power of attorney as between 
him and the transferee, takes the whole title both 
legal and equitable, and it makes no difference that 
the blanks are not filled up. The purchaser here hay- 
ing taken the stock with a blank power of attorney 
signed by the defendant within the authorities, took 
a complete and perfect title to the stock and was the 
absolute owner thereof. Holbrook v. New Jersey 
Zinc Co., 57 N. Y. 616, 624. See also Driscoll v. W. B. 
& C. M. Co., 59 id. 96. For the purpose of determin- 
ing the stockholder’s liability in case of the insolvency 
of a corporation, the stock books of the corporation 
are not couclusive. While these books are in many 
cases evidence of the ownership, this rule is not with- 
out exception. The cases Adderly v. Storms, 6 Hill, 
624; Mann v. Currie, 2 Barb. 294; Rosevelt v. Brown, 
11 N. Y. 148; Webster v. Upton, 91 U.S. 65; Pullman 
v. Upton, 96 id. 329, distinguished. Order reversed: 
Cutting v. Damerel. Opinion by Miller, J. 

[Decided March 21, 1882.] 


NEGLIGENCE — MASTER AND SERVANT — IN, 
SULTING FROM ONE OF TWO CAUSES— QUESTION FOR 
JURY— WHEN NEGLIGENCE OF SERVANT THAT OF 
MASTER.—(1) Plaintiff's intestate, an engineer employed 
by defendant, was killed while on one,of defendant's 
trains by the derailment of the engine and train. At 
the place where the accident took place the track of 
defendant’s railroad was defective. But it was proved 
that at the time of the accident the flange of the for- 
ward left hand wheel of the engine was broken. The 
train was at the time running east at considerable 
speed round a curve curving to the right. Broken 
pieces of the flange were picked up on the track ata 
point west of the place where the train was derailed. 
It was contended by defendant that the flange of the 
wheel broke before the train left the track and that 
the breaking caused it to do so. The plaintiff con- 
tended that the fracture of flange took place after the 
derailment and had nothing to do with it. It was 
proved that the fracture of the flange was due to an 
undiscoverable flaw in the wheel. The court charged 
the jury that if they believed intestate came to his 
death by reason of a defect in the wheel plaintiff could 
not recover, but left it to them to say whether the de- 
railment was caused by the defect in the track or the 
breaking of the wheel. Jleld, no error. (2) Defend- 
ant requested the court to charge “that if the jury 
believe the track had been inspected within a reason- 
able time prior to the accident by a competent in- 
spector of the defendant, and had been by him 
adjudged to be in a safe condition, the plaintiff cannot 
recover,’’? which was refused. Jleld, no error. The 
inspection of the track was aduty of the master. If 
negligently performed even by a competent inspector 
the master would still be liable. To excuse him from 
liability the track must have been carefully inspected 
by a competent inspector. Judgment affirmed. Dur- 
kin v. Sharp. Opinion by Tracy, J. 

[Decided Feb. 28, 1882.] 





Partires— Unrrep States AS PARTY.—While no 
suit can be brought against the United States without 
the consent of Congress, the United States may sue 
its debtors in any court of law having jurisdiction of 
the subject-matter. 18 How. 285. In this case the 
United States comes in as a claimant to a fund in 
question alleging that a former owner of a bond and 
mortgage in litigation was a debtor to it. It had no 
judgment against hiw aud might never have any. 
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Held, that it could not in this action enforce its claim 
to the fund. Thurber v. Blanck, 50 N. Y. 80. By 
voluntarily appearing in a State court as a claimant to 
a fund in such court, the United States subjects itself 
to the jurisdiction of such court and like any other 
litigant will be bound by its decision. Order affirmed. 
Johnston v. Stimmel. Opinion by Tracy, J. 

[Decided May 2, 1882.] 


SURETYSHIP — UNDERTAKING TO RELEASE ATTACH- 
MENT — BRINGING IN NEW PARTY DEFENDANT DOES 
NOT MAKE NEW SUIT— LIABILITY OF SURETIES.—(1) 
The sureties in an undertaking given to discharge an 
attachment in an action originally commenced against 
two defendantsas copartners, to recover on a firm note, 
are liable to pay a judgment subsequently recovered on 
the note against the original defendants and another 
person, a partner in the firm, who was brought in, 
after plea in abatement interposed by the original de- 
fendants, by stipulation between the attorneys of the 
original parties for the amendment of the summons 
and complaint, and his subsequent voluntary appear- 
ance in the action, the summons being amended by 
inserting the name of the third defendant but without 
the order of the court or the consent of the sureties. 
In defense to this action which was upon an undertak- 
ing in the statutory form it was contended, first, that 
the judgment was not recovered in the action in which 
the undertaking was given, but in a new action against 
three defendants; and second, that it was a judgment 
against three persons and that the undertaking only 
extended to a judgment which might be recovered 
against the two defendants originally named when it 
was given. Jileld, that neither objection was well 
founded. The amendment of the summons and com- 
plaint and the voluntary appearance of a party not 
originally brought in was not the commencement of a 
new action but was the continuance of the original one 
with the addition of another defendant. That no order 
of the court bringing in the party was made cannot be 
objected to by the parties who consented to the amend- 
ment, and as they are bound by the judgment their 
sureties are. Casoni v. Jerome, 58 N. Y.315; Schofield 
v. Churchill, 72 id. 565. Considering that the language 
of the undertaking was not chosen by the parties but 
was prescribed by the statute, and considering the ob- 
ject of the statute authorizing the undertaking, and that 
except for the undertaking the attached property would 
have been available to satisfy the judgment obtained, 
the second ground of objection ought to fail. (2) The 
admission of immaterial evidence, even if improper to 
prove a fact, when there was sufficient evidence besides 
to prove the same fact, held, not ground for reversal. 
Judgment affirmed. Cristal v. Kelly. Opinion by 
Andrews, C. J. 

(Decided March 7, 1882.] 


MAINE SUPREME JUDICIAL COURT 
STRACT. 
DECEMBER, 1881.* 

ADVERSE POSSESSION—OCCUPANCY OF WRONG LOT 
BY MISTAKE.—S. received a deed of a lot of land, but 
took possession of the adjoining lot, claiming it as his 
own, and that possession was continued by bim and 
his successors, with that claim, for more than twenty 
years. Held, that such possession had ripened into a 
title, though it appeared that there was a mistake 
either in the deed or in the taking of possession. The 
law applicable to this case in clearly laid down in Ab- 
bott v. Abbott, 51 Me. 584, and the facts bring it within 
the decision in Hitchings v. Morrison, 72 id. 331. 
Ricker v. Hibbard. Opinion by Danforth, J. 


AB- 


* To appear in 73 Maine Reports. 





ATTORNEY — CONTROL OF, OVER PROCEEDINGS Jy 
suIT.—An attorney-at-law having control of a suit 
bas control of the remedy and the proceedings cop. 
nected therewith, and may release an attachment of 
real or personal property, and such release will bind 
his client as between such client and a party purchas. 
ing or taking a mortgage of such released estate on the 
strength of such release. Jenny v. Delesdernier, 9 
Me. 183; Moulton v. Bowker, 115 Mass. 36; Pierce y, 
Strickland, 2 Story, 292. Benson v. Carr. Opinion by 
Appleton, C. J. 


MoRTGAGE—RIGHT OF STRANGER PAYING DEBT 10 
ASSIGNMENT.— A stranger to a mortgage debt, paying 
it with his own funds, has a right in law or in equity, 
at his option, to take an assignment of the mortgage 
and claim secured, and uphold it as a valid, subsisting 
mortgage, against the mortgagor and all claiming 
under him. The general rule that when the legal and 
equitable estates are joined in the same person, that 
of the mortgagee is merged in that of the mortgagor is 
not inflexible. It will depend upon the intention and 
interest of the person in whom the estates unite. See 
Hatch v. Palmer, 58 Me. 271; Wedge v. Moors, 6 Cush. 
8; McCabe v. Swap, 14 Allen, 188. Lovejoy v. Vose. 
Opinion by Danforth, J. 


RELIGIOUS CORPORATION — WHEN ACTS OF AGENT 
AUTHORIZED.—A religious society, at a legal meeting 
thereof, voted to raise a specific sum: of money by 
various methods, including a sale of pews, and appro- 
priate the money toward its debt; to choose an agent 
to regulate the sale, with directions that ten per cent 
of the purchase-money be paid down, and the balance 
in sums not less than ten per cent annually; to adopt 
the form of deed reported by the committee to be 
given purchasers; and that the pastor (naming him) 
‘“*be appointed agent of the society to raise the above- 
named sum, and that he have full power to make 
terms, contracts and agreements with purchasers 
of pews, and to transact all business legitimately 
belonging thereto.” Teld, in an action on a note given 
fora pew sold by said agent, “for and in behalf of” 
said society, that the agent had authority uuder the 
vote to execute the deed. Nobleboro v. Clark. Opin- 
ion by Virgin, J. 


TROVER— WILL NOT LIE TO RECOVER POSSESSION OF 
EVIDENCES OF DEBT FROM CREDITORS.— Where the 
mortgagee assigned a mortgage of real estate and the 
notes secured thereby, to secure a loan to him from 
the assignee, payable at a specified time, and the loan 
not being repaid on time the assignee foreclosed the 
mortgage, and after such foreclosure was perfected the 
assignor tendered the amount due, and demanded the 
notes and mortgage which the assignee refused to as- 
sign or transfer, held, that trover would not lie for 
the same. Whatever remedy the assignor may have is 
in equity. “A pledge of goods or chattels is completed 
by a delivery of them; it does not transfer the title; 
it only gives the pledgee a lien on them. If there be 
a transfer of the property it is more than a pledge, it 
is a mortgage.’’ Fdw. Bailm., § 186; Langdon v. Buel, 
9 Wend. 80. In Halliday v. Holgate, L. R , 3 Ex. 299, 
Willes, J., says: ‘‘ There are three kinds of security; 
the first, a simple lien; the second, a mortgage passing 
the property out and out; the third, a security inter- 
mediate between a lien and a mortgage, viz.: a pledge. 
where by contract a deposit of goods is made security 
for a debt, and the right to the property vests in the 
pledgee so far as is necessary to secure the debt.” 
Until the debt is paid the pledgee has only the 
present interest. But the assignor’s rights here were 
those of an equitable mortgagor, and not those of @ 
pledgor. Rice v. Dillingham. Opinion by Appleton, 
Cc. J. 
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WAY— DEDICATION BY ACQUIESCENCE IN USE.— 
Silent acquiescence in the use of a way by the public 
across his land even for several years is not of itself 
sufficient to establish a dedication by the owner. ‘Tho 
maintenance of a fence with bars or gate across the 
way by the owner of the land at any time is evidence 
wgativing his intention to dedicate. The naked fact 
that the owner has suffered the way to remain open 
for afew years without maintaining such fence, will 
not of itself prove a change of intention. See Schen- 
ley v. Commonwealth, 36 Penn, St. 29; Ward v. Davis, 
3 Sandf. 502; Gentleman v. Soule, 32 IL 279. Cyr v. 
Madore. Opinion by Barrows, J. 


WILL — CONSTRUCTION OF — PERFORMANCE OF CON- 
DITION IMPOSSIBLE BY ACT OF GOD EXCUSED.—M., 
eighty-three years of age, in 1876 made his will, giving 
among other bequests to his grandson D., then four- 
teen years old (who had lived with him from the time 
he was two years old, his mother being dead and his 
father worthless), **one hundred dollars and a suit of 
clothes if he remains with me until he is twenty-one 
years of age, to be given him by my said son J. M.” 
who bad all the property, real and personal, subject to 
bequests. The grandson remained with his grand- 
father while he lived, and with his grandmother on the 
place as long as she or the son wished him to do so. 
No complaint was made of his conduct there or of his 
leaving When he did. Field, that the grandson was en- 
titled to the legacy mentioned, The testator intended 
tomake the legacy depend on the voluntary act and 
conduct of the grandson, ‘and not upon the contin- 
gency of his own life’s being prolonged for seven years 
from the time of the making of the will; and the 
grandson, having performed the condition until its 
further performance was rendered impossible by the 
act of God, was entitled to the legacy which was pay- 
able at the end of a year from the time the executor 
qualified. In Thomas v. Hlowell, 1 Salk. 170, a testator 
devised to his daughter on condition that she should 
marry his nephew on or before reaching the age of 
twenty-one years. The nephew died at the age of 
twelve, and after his death, but before she became 
twenty-one years old, the devisee married another per- 
son. But the court held that the performance of the 
condition having become impossible by the act of God, 
the condition was not broken and the estate of the 
devisee became absolute. The principle upon which 
Thomas vy. Howell was decided is recognized in Aislabie 
v. Rice, 3 Madd. 187; S. C., 8 Taunt. 459; and in 
Burchett v. Woodward, Turn. and Russ. 442; Merrill 
v. Emery, 10 Pick. 507; Finlay v. King’s Lessee, 3 
Pet. 346; McLachlan v. Mclachlan, 9 Paige, 554; 
Hughes v. Edwards, 9 Wheat. 489; 2 Story Eq. Jur., § 
1304. Decrow vy. Moody. Opinion by Barrows, J. 


>--_-—- 


WISCONSIN SUPREME COURT ABSTRACT.* 
JANUARY 10, 1882. 

EstorpPrEL— ADMISSION OF INDEBTEDNESS LEADING 
TO surt.— The mere fact that during the pendency of 
an action fora money judgment by plaintiffs against 
T., B., knowing that plaintiffs were making the inquiry 
with a view to determining whether they should gar- 
nish him, admitted an indebtedness on his part to T., 
and that plaintiffs were thus induced to commence gar- 
nishment proceeding against him, does not estop him 
from afterward denying the existence of such indebted- 
hess, though such admission is evidence for the jury as 
to the fact of indebtedness. Pierce vy. Andrews, 6 
Cush. 4; Jackson v. Pixley, 9 id. 490; Bank v. Fulmer, 
2 Vroom, 52; Jones v. Church, 12 Pick. 557; Campbell 
v. Nichols, 4 Vroom, 81; Bank v. Cooper, 40 Mo. 169; 





*To appear in 54 Wisconsin Reports. 





Kinnear v. Mackey, 8 Ill. 96; Lewis v. Prenatt, 24 
Ind. 98; For v. Smith, 27 Wis. 261; Warder v. Bald- 
win, 51 id. 450; Perry v. Williams, 39 id. 339-343; 
Goodale v. Scannell, 8 Cal. 27; Winegar v. Fowler, 82 
N. Y. 315; Bursly v. Hamilton, 15 Pick. 40. Warder v. 
Baker. Opinion by Taylor, J. 


RECORD — RECORDING OF SEAL.— Where a tax deed 
as recorded purports to have been executed by the 
county clerk in bebalf of the State and county, and 
duly witnessed and acknowledged, and recites that the 
clerk has subscribed his name officially and affixed the 
seal of the county board, it is admissible in evidence of 
title, although the only representation of a seal therein 
is a scroll near the clerk’s name, with the word “seal” 
written within it. See Huey v. Van Wie, 23 Wis. 613; 
Scheiber v. Kaehler, 49 id. 291; Hartwell v. Root, 19 
Johns. 345; 1 Greenl. Ev., § 88a; Griffin v. Sheffield, 38 
Miss. 859; Smith v. Doll, 1 Cal. 510; Jones v. Martin, 
16 id. 165. Putney v. Cuiler. Opinion by Cassoday, J. 


NEGLIGENCE — EVIDENCE— OTHER ACTS OF NEGLI- 
GENCE— ADMISSION BY OFFICER OF CORPORATION — 
CONTRIBUTORY, MATTER OF DEFENSE— COMPARATIVE 
NEGLIGENCE.— (1) In an action for injuries from de- 
fendant’s negligence in permitting its telegraph wires to 
be down and lying across a highway at a certain spot, 
proof that defendant’s poles and wire were down at 
other places, within a few miles of the place of the in- 
jury, and at other times, within a few months of the 
time of theinjury, would seem to be admissible to show 
defendant’s negligence. (2) An admission by the de- 
fendant company’s general agent, after the injury was 
received, that defendant was liable therefor, was not 
admissible in evidence, and a judgment for plaintiff is 
reversed for its admission, against a sufficient objection 
to its competency, the court not being able to say that 
defendant was not injured thereby. A mere instruction 
to the jury, that such admission of the agent was not 
conclusive against the defendant company, was not a 
sufficient withdrawal of the evidence from the consid- 
eration of the jury; and the fact that such instruction 
was given at defendant’s request, after its objection to 
the evidence had been overruled, will not cure the error 
of the court in admitting the evidence. Mil. & Miss. 
R. Co. v. Finney, 10 Wis. 388; Betts v. Farmers’ L. & 
T. Co., 21 id. 80; Livesley v. Lasalette, 28 id. 38; Hazle- 
ton v. Union Bank, 32 id. 34; Richards v. Noyes, 44 
id. 609; Rounsavell v. Pease, 45 id. 506; Austin v. Aus- 
tin, id. 523; Packet Co. v. Clough, 20 Wall. 540; 2 
Whart. Ev., €§ 1090, 1174 6; 2 Thomp. Neg. 848, note 7. 
These cases show that the rank or station of the person 
making the admission dves not affect the question of 
its admissibility. In Hazleton v. Union Bank ‘the 
admission of the president of the bank was held inad- 
missible. In Packet Co. v. Clough it was held that the 
admission of the captain of the boat could not be ad- 
mitted. The authority to make the admission for the 
principal or corporation is not to be inferred from the 
position or rank of the party making the same. If such 
authority is alleged to exist, it must be shown by com- 
petent proofs. (3) lt is the settled rule in this State 
that contributory negligence is purely matter of de- 
fense, and the burden of proof in relation thereto upon 
the defendant, and where evidence introduced by the 
plaintiff tends to show contributory negligence, while 
defendant may avail himself of such evidence, the 
burden of proof is not shifted thereby. Tloyt v. Hud- 
son, 41 Wis. 105; Railroad Co. v. Hunter, 11 id. 160; 
Prideaux v. City of Mineral Point, 43 id. 524; Bessex 
v. Railroad Co., 45 id. 477. (4) The rule in this State is 
that a slight want of ordinary care on plaintiff's part, 
contributing to the injury, will defeat his recovery, 
however gross defendant’s negligence may have been, 
provided his act was not willful and malicious. Potter 
v. Railway Co., 21 Wis. 372; Cunningham v. Lyness, 22 
id. 245; Dreher v. Fitchburg, id. 675; Ward v. Railway 
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Co., 29 id. 144; McCandless vy. Railway Co., 45 id. 365. 
Randall y. Northwest Telegraph Co. Opifftion by Tay- 
lor, d. 


STATUTE — CONSTRUCTION OF — LEGALLY LAID OUT 
roADS.— A Wisconsin statute requires, under a penalty 
for neglect, the erection of guide-boards at certain points 
upon “legally laid out roads.’’ Jleld, that the words 
“legally laid out roads” apply only to roads laid out by 
the authorities in accordance with the statute upon that 
subject, and not to roads which have become such by 
mere use or dedication. See State v. Huck, 29 Wis. 202; 
Doughty v. Brill, 36 Barb. 488; Christy v. Newton, 60 id. 
352; Talmadge vy. Hluntting, 29 N. Y. 447; Parker v. Peo- 
ple, 22 Mich. 92; Roberts v. Highway Com’rs, 25 id. 23; 
People v. Smith, 42 id. 128. State of Wisconsin v. 
Siegel. Opinion by Orton, J. 


NAVIGABLE STREAM — WATER OF, MAY BE DIVERTED 
WITHOUT COMPENSATING RIPARIAN OWNER.— Where 
necessary for the purpose of improving the navigation 
of astream, the waters thereof may be diverted from 
the shores of ariparian proprietor, and he will not be 
entitled to compensation for the damages sustained in 
consequence thereof. Canal Appraisers v. The People, 
17 Wend. 571; People v. Canal Appraisers, 33 N.Y. 
461, 500. These cases were thoroughly discussed by 
learned counsel, and the opinions delivered were 
learned and exhaustive of the subject, and in both 
cases it was held ‘*“‘ that riparian owners alonganaviga- 
ble stream are not entitled to damages for any diversion 
or use of the waters by the State.’’ In these cases the 
waters were not diverted in order to improve the navi- 
gation of the same stream, but to supply the Erie canal, 
an artificial water-course constructed by the State. 
Lansing v. Smith, 8 Cow. 146, and many other cases in 
that State, are to the same effect. Hollister v. Union 
Co., 9 Conn. 436. In it was held that as to navigable 
rivers, the State, holding the river for that purpose, 
may do every thing for the full enjoyment of such 
right not inconsistent with the great constitutional 
provision that “private property shall not be taken for 
public use without just compensation,’ and that conse- 
quently the placing of piers and other obstructions in 
the river in good faith, by a company authorized by 
the State to improve the navigation of such river, by 
means of which the water within the banks of the river 
was raised and the current thereof changed opposite 
the plaintiffs land, by reason whereof his bank was 
undermined and washed away, did not give any cause 
of action against the company. In McKeen y. Dela- 
ware Div. C. Co.,49 Penn. St. 424, it is held that every 
one who buys property upon a navigable stream pur- 
chases subject to the superior rights of the Common- 
wealth to regulate and improve it for the benefit of all 
her citizens. If therefore he chooses to place his miils 
or his works, for the qualified use he may take of the 
water, within the limits or influence of high water, he 
does so at his own risk, and cannot complain when the 
Commonwealth, for the purposes of improvement, 
chooses to maintain the waters of the stream ata given 
height within the channel.’”’ The same doctrine of the 
right to control the navigable waters of the State by 
the State, without liability for damages, is held in the 
following cases in that State: Monongahela Nav. Co. 
vy. Coons, 6 W. & S. 101; Susquehanna Canal Co. v. 
Wright, 9 id. 9; Monongahela Bridge Co. v. Kirke, 46 
Penn. St. 112; and many other decisions of the courts 
of that State hold the same doctrine. In Railroad Co. 
v. Railroad Co., 3 Cush. 55, Chief Justice Shaw says: 
“It is incident to the power of the Legislature to regu- 
late a navigable stream so as best to promote the public 
convenience; and if in doing so, some damage is done 
to riparian proprietors, and some increased expense 
thrown upon them, it is damnum absque injuria.”’ See 
also, Rundell v. Delaware & R. C. Co., 14 How, 80; 
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Wilson v. Blackbird Creek Marsh (o., 2 Pet. 250; 
Transportation Co. v. Chicago, 9 Otto, 635; Pumpelly 
v. Green Bay Co., 15 Wall. 166, 181; Fay v. Aqueduet 
Co., 111 Mass. 27; Com’rs Homochitto River v. Withers, 
29 Miss. 21; Treat v. Low, 42 Me. 552. These cases ang 
many others hold the doctrine that the waters ing 
navigable river, or other navigable body of water, are 
so far the property of the State that the State may 
control them for public purposes, in their flow or other. 
wise, without making any compensation to the riparian 
owners upon the borders of such streams or bodies of 

yater. The flowing waters in such streams are public 
highways, and such water-ways are as much subject to 
the control of the State for the purposes of the improve. 
ment of such wavs asa highway upon the land. The 
right of the public to raise or lower the grading of a 
public street without being required to compensate the 
adjacent owners is well established by the decisions of 
this court. Dore vy. City of Milwaukee, 42 Wis. 108; 
Harrison vy. Supervisors, 51 id. 645. And the right to 
discontinue a highway without making compensation 
has always been recognized by the law. The right of 
the riparian owner to have the water of a navigable 
stream flow past his lands adjoining the same as they 
were accustomed to flow, is as perfect against every- 
body except the State, or some person or corporation 
standing in its stead, as it is in the case of unnavigable 
streams, and that right does not, as this court has de- 
cided, depend upon his ownership of the soil under the 
water, but upon his riparian ownership. See Cohn y, 
Wausau Boom Co., 47 Wis. 814, 822. And the right of 
the State to control the waters of such streams in the 
public interest is the same whether the ownership of 
the soil under the water be in the State or in the 
riparian owner. Wisconsin Riv. Imp. Co. v. Lyons, 30 
Wis. 61; Stevens Pt. Boom Co. v. Reilly, 46 id. 237, 
Black River Improvement Co. vy. La Crosse Booming 
Co. Opinion by Taylor, J. 


FINANCIAL LAW. 


MUNICIPAL BONDS — NOTICE OF INVALIDITY TO BONA 
FIDE PURCHASERS.—A purchaser before maturity of 
municipal bonds payabie to bearer, is not, ipso fucto, 
chargeable with constructive notice of their alleged 
invalidity because he undertook to satisfy himself by 
investigation that the condition necessary for their is- 
suance had been fulfilled, and did not rely on their 
face. Such knowledge, when there are no marks of 
infirmity on the face of the bonds and no want of 
power in the municipality, isa question of fact. Where 
the officers issuing municipal bonds are invested with 
power to decide whether the conditions precedent to 
their issue have been complied with, their recitals to 
that effect in the bonds when held by a bona fide pur- 
chaser are conclusive. See Coloma vy. Eaves, 92 U. 8. 
484; Walnut v. Wade, 105 id. 683. U. S. Cire. Ct. 8 
D. New York, Feb. 9, 1882. Currier v. Town of Shau- 
angunk. Opinion by Shipman, D. J. (10 Fed. Rep. 
220). 


NEGOTIABLE INSTRUMENT — BILL PAYABLE TO FIC- 
TITIOUS PERSON — FRAUD — DEFENSE.—-(1) Where a 
draft or bill of exchange is made payable to a real per- 
son, known at the time to exisié and present to the 
mind of the drawer when he makes it, as the party to 
whose order it is to be paid, such draft or bill must 
bear the genuine indorsement of such payee in order 
for a bona fide holder to recover thereon, although the 
bill is drawn without the knowledge or consent of the 
payee, through the false representations of a party 
obtaining it from the drawer by fraud. (2) Where & 
drawer of a bill of exchange is induced by the false 
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representations of a correspondent seeking to defraud 
him, to make a bill payable to a fictitious person, not 
knowing the payee to be fictitious when he makes the 
pill, and intending that such bill shall be payable to a 
real person, and thereafter transmits such bill to his 
correspondent with instructions to obtain a note and 
mortgage therefor from the payee therein named, and 
then to deliver to such payee the bill, and the corre- 
spondent negotiates the bill to an innocent holder 
for value, and before dishonor, it will be no defeuse 
against such bona fide holder for the drawer to set up 
that he did not know the payee to be fictitious, and as 
such bill runs to a fictitious payee it is as if drawn 
payable to bearer. Kansas Sup. Ct. Jan. 7, 1882. 
Kohn v. Watkins. 
Rep.) 


NEGOTIABLE INSTRUMENT— PAST DUE NOTE-—-DE- 
FENSES — SURETYSHIP. — A., taking an overdue and 
paid note from B., who is not a party to it, is deemed 
to bave taken it upon the credit of B., and subject to 
the defenses which the signers could make against B., 
and cannot compel some of the signers (who were 
sureties in fact) to pay it a second time on the ground, 
that after it was due and paid by them and B., they 
authorized B. to hold and use it as a valid note against 
W., another signer and sole principal, and 5., in vio- 
lation of his trust and without authority, transferred 
itto A. ** Wherever one of twoinnocent persons must 
suffer by the acts of a third, he who has enabled such 
third person to occasion the loss must sustain it.” This 
principle is declared, by Ashurst, J. (Lickbarrow v, 
Mason, 2 Tl’. R. 63), to be ** broad and general;”’ but it 
isnot without exception, and is always to be applied 
with great cireumspection and caution. Broom’s Leg. 
Max, 562. 563; New York Iron Mine v. Negaunee 
Bank, 39 Mich. 644. The purchaser of a negotiable note, 
dishonored or overdue, takes it subject to all the legal 
defenses which might have been made to it in the 
bands of the original holder. New Hampshire Sup. Ct. 
Hardy v. Waddell. Opinion by Foster, J., 58 N. H. 460. 


Opinion by Horton, C. J. (27 Kan. 


—_— + 


INSURANCE LAW. 

FIRE POLICY — AGENT'S AUTHORITY, PRESUMPTION 
AS TO — ESTOPPEL — FORFEITURE — WAIVER.— One 
Heminway wrote for the assured and delivered to him 
afire policy of insurance, upon which was indorsed 
*p. C. Heminway, agent.”? The policy contained no 
limitation upon the agent’s authority, and no intima- 
tion was given to the insured of the existence of any 
restriction. JJeld, that Hl. is to be regarded as the 
general agent of the company so faras to bind it for 
any act by him done within the apparent range of his 
employment. The policy-holder cannot be affected by 
any limitation existing upon the agent's authority not 
communicated to him. The agent had power, on be- 
half of the company, to receive notice of sale and 
conveyance of the property insured, to waive the con- 
dition of the policy and assent to the alienation. If 
the agent used such language to the assured as reason- 
ably led him to believe that the life of his policy would 
be secure without any further act on bis part, the de 
fendant company cannot take advantage of an omis- 
sion on his part thereby induced, to work a forfeiture 
of the contract of insurance. In Insurance Company 
y. Wilkinson, 13 Wall. 254, Miller, J., says in speaking 
of insurance agents: “The agents are stimulated by 
letters and instructions to activity in procuring con- 
tracts, and the party who in this manner is induced to 
take ont a policy rarely sees or knows any thing about 
the company or its officers by whom it is issued, but 
looks to and relies upon the agent who has persuaded 
him to effect insurance, as the full and complete rep- 


resentative of the company, in all that is said or done 
in making the contract. fas he not aright so to re- 
gard him? The powers of the agent are prima Jacie 
co-extensive with the business intrusted to his care, 
and will not be narrowed by limitations not commu- 
nicated to the person with whom he deals.’ That the 
authority of the agent will be assumed to be general 
in all matters relating to the effecting of the insurance, 
Was maintained by Sharswood, J., in Mentz v. Lan- 
caster Fire Ins. Co., 79 Penn. St. 476, a case which is 
cited with approbation by Chancellor Runyon, in 
Combs v. Shrewsbury tus. Co., 7 Stew. 408. That such 
an agent may assent to alienation and waive conditions 
on behalf of an insurance company is established by 
numerous authorities. Woodbury Savings Bank 
Charter Oak Co., 31 Conn. 517; Dayton Ins. Co. 
Kelly, 24 Ohio St. 345; Goit v. National Ins. Co., % 
Barb. 189; Sheldon v. Atlantic Ins. Co., 26 N. Y. 460; 
Bodine v. Exchange Fire Ins. Co., 5lid. 117; Merserau 
v. Phoenix Mut. Co., 66 id. 274; Durar v. Hudson 
County Mut., 4 Zabr. 171; Shearman v. Niagara Ins. 
Co., 46 N. Y. 526; Wood on Fire Ins., §§ 391, 393. 
also Miller v. Phoenix Ins. Co., 27 Towa, 203; Catoir v. 
American Ins. Co., 4 Vroom, 487. New Jersey Court 
of Errors aud Appeals, Nov. Term, 1881. Millville 
Mutual Marine and Fire Insurance Co. v. Mechanics 
and Workingmen’s Building Association, Opinion by 
Van Syckel, J., 14 Vroom (45 N. J. Law), 652. 


See 


FIRE POLICY — RIGHTS OF HOLDER OF, IN DISSOLVED 
INSOLVENT CORPORATION FIXED AT DATE OF DISSOLU- 
TION.— The rights of the holder of a policy in a fire in- 
surance company dissolved on account of insolvency 
are fixed at the date of the dissolution. Consequently 
when the amount duc to him at that time is the amount 
of premium paid for the unexpired term of the policy, 
the subsequent destruction by fire of the insured prop- 
erty, although’before distribution of the assets of the 
company,would not give him aclaim on such assets for 
the loss. In Miller’s Appeal, 11 Casey, 481, it was held 
that in the case of a voluntary assignment the credi- 
tors became the owners of the assigned estate by virtuc 
of the assignment, and their ownership was fixed by 
the amount of their respective claims when the assign- 
ment was made. It follows from this that in such 
vases the rights of the parties are fixed as of the date of 
the assignment. Miller’s Appeal has been followed in 
anumber of later cases, and is settled law. There is 
no reason why the sam®& principle shall not be applied 
to the case of an insolvent corporation which has been 
dissolved by a decree of the court. The corporation is 
dead for every purpose; but one duty remains, and 
that is to distribute its assets among its creditors. 
Who are the creditors entitled to participate in the 
distribution? Clearly those who were such at the time 
of the dissolution of the corporation. At that time 
the policy-holders who had suffered no loss were credi- 
tors to the extent of the premium they had paid. Be- 
yond this they had no claim apon their policy, for no 
loss had occurred. A possibility of loss in the future 
would not be a claim upon the assets, and if it were it 
would be common to all policy-holders. If distribution 
had been practicable immediately after the dissolution 
the policy-holders who had not suffered loss would 
have received only a dividend upen the premium they 
had paid. Does the fact that the distribution was 
necessarily delayed change the rights of the parties and 
introduce a new class of creditors who were not credi- 
tors at the time of the distribution? There is neither 
reason nor authority for such a proposition. In Mayor 
vy. Attorney-General, decided in the Court of Errors of 
New Jersey, at June term, 1880 (see 23 Alb. L. J. 98), 
it was held; ‘‘The day on which the insolvency oc- 
curred, as adjudged by the decree, fixes the time to 
which the several claims must be referred for adjust- 
ment, aud pot the date of the decree itself,” And in 
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Commonwealth v. Massachusetts Ins. Co., 119 Mass. 51, 
it was said: ‘“*The proceediugs under the statute are 
in the nature of proceedings in insolvency, the object 
of which is to close up the affairs of the corporation as 
speedily as possible. The object would be defeated if 

’ the fund in the hands of the receiver is liable for future 
losses, for the fund could not be distributed until the 
longest policy had expired by lapse of time.’’ Pennsyl- 
vania Sup. Ct., Oct. 3, 1881. Dean’s Appeal. Opinion 
by Paxson, J. 


—_——_———_@—_—_—_ 


CORRESPONDENCE. 


QUERY. 

A., an assignee under the State insolvent laws of 
Kansas, under an order of the court to sell for cash 
sells at private sale on credit a large number of horses 
and mules belonging to the estate of the assignor. The 
horses and mules at the time of the sale were affected 
with glanders, and a large number of them died 
within a few days after the sale and delivery. The 
assignee knew of the glandered condition of the horses 
at the time of the sale, but fraudulently concealed the 
factand claimed that a few of the horses were appar- 
ently sick were affected with a trivial and harmless 
disease called ‘** Pink Eye.” The purchaser was igno- 
rant of the fact that the horses were afflicted with 
glanders, and did not discover it until after the con- 
firmation of the sale by the court. Under the laws of 
Kansas it is made a misdemeanor to sell glandered 
horses. Onan action for the price of the horses can 
the purchaser as against the assignee on the above facts 
defeat the claim or set up as a defense the above facts? 

ATCHISON, KANs. 8&8. 


. 
- — 


NEW BOOKS AND NEW EDITIONS. 


FULLER’s IMPOSTORS AND ADVENTURERS. 

Noted French Trials. Impostors and Adventurers. By Horace 
W. Fuller, of the Suffolk Bar. Boston: Soule & Bugbee, 
1882. 12 mo. pp. 264. 

= contents of this book are: The False Martin 

Guerre, the Woman without a Name, the Beggar 
of Vernon, the False Caille, the False Dauphins — 
cases of disputed identity; Collet—the story of the 
world’s most adroit swindler; Cartouche, the story of 
the most audacious of robbers; Mandrin, the story of 
the most considerable of brigands. This is a book 
which the lawyer will not lay down until he has read 
it through. Much of its contents is new to us, and 
every thing is conveyed in a clear and agreeable style, 
with a light and rapid touch. No fairy tale is more 
fascinating to achild than this book to a lawyer. It 
is very neatly printed and bound. 


Sm1tTuH’s ELEMENTS OF THE LAws. 


Elements of the Laws; or outlines of the system of Civil and 
Criminal Laws in force in the United States, and in the 
several States of the Union. Designed as a Text-book 
and for general use, and to enable any one to acquire a 
competent knowledge of his legal rights and privileges in 
all the most important political and business relations of 
the country; with the principles upon which they are 
founded and the means of asserting and maintaining 
them in Civil and Criminal cases. By Thomas L, Smith, 
late one of the judges of the Supreme Court of Indiana. 
New and Revised edition. Philadelphia: J. B. Lippincott 
& Co., 1882. 12 mo. pp. 384, 


This is truly an ambitious title page. It reads like 
a publisher's puff. The book is one of a class with 
which generally we have but little patience. But we 
feel bound to say that this is one of the best of its 
class. Its divisions are made with excellent judgment, 
its statements of the law are correct, and it is ex- 





a 


pressed in a remarkably concise, exact, and intelligible 
manner. It is supplied with questions at the foot of 
every page for examinations. If law is to bg 
studied in a common school we know not of a better 
text-book for the purpose. Its greatest defect is the 
lack of an index. It is fairly printed. 


Howson’s REIssuED PATENTS. 

Reissued Patents. Comments on the decision of the U_§, 
Supreme Court in the case of Miller v. The Bridgeport 
Brass Co., Practical effects of the decision and its warm. 
ing to inventors, T. & J. W. Johnson & Co., Philadel. 
phia, Pa. 12 mo. pp. 108. 

This handsomely printed title volume, bearing else. 
where than on its title-page evidence that it is prepared 
by H. Howson, senior, will doubtless have interest for 
those concerned in patents. The subject in question 
has been recently discussed in the American Law 
Review by Messrs. Cox, Baldwin, Hosea, and others at 
great length. Judging from the diverse views of these 
competent gentlemen, and the great expanse of paper 
that seems necessary for them to express themselves, 
we congratulate ourselves and our readers that we 
know nothing whatever of the subject, and cheerfully 
refer our readers to these sources of information. 


TABLE oF CASES IN THE Unirep Srares SuPReME 
Court. 
Table of Cases argued and adjudged in the Supreme Court of 
the United Statea, 2 Dallas to 103 U. 8S. Compiled by H. 
J. Louck and H. D, Clarke. Boston: Little, Brown & Com- 
pany, 1882. Pp. vii, 231. 
A useful, complete and neatly printed compendium, 
with additional tables giving full titles of the bank, 
insurance and railroad cases. ¥ 


—_—___—. 


NEW YORK COURT OF APPEALS DECISIONS, 


‘PILE following decisions were handed down, Tuesday 
June 6, 1882. 

Judgment affirmed, with costs—Birdrim v. Braender. 
— Judgment reversed, new trial granted, with costs— 
Bill v. National Park Bank.—— Order affirmed, with 
costs — In re Roberts; Inre opening of Eleventh avenue. 

Order affirmed, without costs—In re Husson v. 


Raymond. Motion to put cause on preferred calen- 
dar — Hun v. Salter; Hun v. Van Dyck.—— Motion to 
dismiss appeal granted, with costs— St. Cluir v. Day; 
Woodhouse v. Woodhouse.—— Motion for reargument 
denied, with costs— Crowley v. Royal Exchange Ship- 
ping Company; Robertson v. The Metropolitun Life 
Insurance Company. 


—__>———__—— 


NOTES. 

The Western Jurist, for May, contains a leading arti- 
cle on Negligence and Mismanagement of a Party’s own 
Counsel as Ground for a New Trial.—- The Law 
Magazine and Review, for May, contains the following 
leading articles: Family Laws of England and Islam, 
by Almaric Rumsey; Evidence of Foreign Laws, by 
Sir Sherston Baker; Suzerainty, Medizval and Modern, 
by Charles Stubbs; Early English Land Law— Villein 
Tenure and Copyholds, by Frederick Pollock. Mr. Rum- 
sey asserts that Mohammed bequeathed to the world 4 
‘legal system remarkable for its justice, discrimination 
and unrivalled symmetrical beauty,” and that ‘the 
Family Laws of Islam may be studied and imitated with 
advantage in our owncountry.” The latter proposition 
we think he fairly makes out, so far as it concerns 
England. Our own family laws are much nearer the 
Prophet’s humane aud sensible standard, 
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CURRENT TOPICS. 


R. HIGH, in his article entitled, ‘‘ What shall 
be done with the Reports?” in the current 
number of the American Law Review, makes some 
striking suggestions for relief. He recommends 
that these publications ‘‘should be confined, with 
the possible exception of the Circuit Courts of the 
United States, strictly to courts of last resort.” He 
cites Hun’s reports as an example of the evil to be 
avoided, in respect notably to ‘‘the Special Term 
decisions.” But Mr. Hun does not report Special 
Term decisions, and in respect to the great majority 
of cases the Supreme Court is the court of last re- 
sort. We draw attention to these facts because 
Mr. High would except the Federal Circuit Courts 
because they ‘‘are in many cases courts of last re- 
sort.” Mr. High further recommends that ‘‘it 
should always be left discretionary with the court 
to determine what opinions” shall be published; 
that all cases should be excluded which merely reit- 
erate familiar principles, or concern mere interlocu- 
tory matters or questions of fact; that less space 
should be given up to arguments of counsel, espe- 
cially to mere citations, which are rarely verified; 
that the reporter should have no pecuniary interest 
in the volumes, but should be a salaried officer; and 
that the judges should write more briefly. These 
are all good suggestions, we think. Perhaps we are 
prejudiced in their favor, because we ourselves have 
so often urged most of them. We are glad to note 
Mr. High’s remarks upon the ‘‘ undue prolixity ” of 
the English opinions, especially in the House of 
Lords. There is no writing so dull and slipshod, 
and so generally useless as these opinions of the no- 
ble lords. Mr. High makes a generous reference to 
the American Reports, with which publication we 
have a considerable acquaintance. He says, ‘‘as a 
tule, the opinions are given in full, except where 
they turn upon questions of fact or upon merely 
local questions.” In fact the editor also excises 
much of unimportant legal discussion which relates 
to familiar and well-established principles or is of 
inconsiderable general interest. Mr. High refers to 
the 28th volume as the last at the time of his writ- 
ing, meaning probably the 36th. 


A correspondent in another column dissents quite 
sharply from Judge Finch on the subject of the 
“mental essence.” Our correspondent seems to be- 
lieve with the Irish philosopher, that ‘‘one man is 
as good as another, and better too.” Despite his 
rather summary way of disposing of the judge and 
ourselves, we are still inclined to believe that God 
gave men at the start an equal measure of intellect, 
and that if their environment had ever since been 
precisely alike their achievements would not have 
been essentially different, except as hard work 


Vou, 25 — No. 24. 





would have given superiority to one or another. As 
for ‘‘hereditary genius,” we take no stock in the 
doctrine, and where our philosophical correspond- 
ent can point to one indication of it, we can point 
to a dozen failures. While belief in mental equality 
has led to ‘‘ much wasted energy,” it has also led to 
vast beneficial results, and were it not for such a 
prevalent belief, the world of mind would soon 
stagnate. At all events, we conceive it to be a 
commendable thing for every man to assume that 
he has as large and good an assortment of the 
‘‘mental essence ” as anybody else, and not to give 
up until he is convinced that he is not the fittest to 
survive. It was probably this assumption, supple- 
mented by hard work, that placed Judge Finch 
where he is, and we think it a wise lesson to ‘‘am- 
bitious young law students” to encourage them to 
make a similar experiment. A man must find out 
his ‘‘ natural superiors” by trial and not by instinct. 
It might be different among philosophers, but men 
ordinarily do not go about labelled ‘‘ naturally supe- 
rior.” 


The unusual event of a re-argument in the Court 
of Appeals took place at Saratoga, on the 7th inst., 
in Story v. New York Elevated Railroad Company. 
It must be said by way of explanation that the re- 
argument was granted, not because the court con- 
templated the possibility of changing their mind, 
but because they had not been able to make up their 
mind. The question was as to the right of an owner 
of adjoining property, on a street through which 
the railway passes and in the soil of which the city 
has the fee, to recover damages for obstruction to 
light and for injury by noise, smells, exposure of 
the interior of his house to the public, etc.; and the 
court on the first argument, before six judges, stood 
three to three. This would have affirmed the de- 
cision of the Supreme Court for the defendant. 
This division of opinion was indicated by the dis- 
sent in Matter of Elevated R. Co., 70 N. Y. 327. The 
late arguments were made by Messrs. Evarts, Par- 
sons, and Foster, for the plaintiff, and Messrs. Field 
and Choate for the defendant. It is understood 
that the casting vote will now be with Judge Tra- 
cey. It is a pity to have a question of such im- 
portance so insecurely settled. For our own part 
we cannot see why there should be two opinions 
about it. If the decision should happen to be for 
the railroad company, there will be another excel- 
lent opportunity for the Times to charge another 
judge with ‘‘corruption.” 


When Mr. High asks, ‘‘ What shall be done with 
the Reports ?” we answer, simplify them, condense 


them, and make them funny. When we started out 
in our youth to endeavor to infuse a little sportive- 
ness into law reports, we little thought we should 
so soon have two such promising disciples as Mr. 
R. Vashon Rogers, Jr., of Toronto, and Mr. John 
D. Lawson, of St. Louis. Mr. Rogers has made 
several successful ventures in this line, such as 
Rights and Wrongs of a Traveller, Law of Hotel 
Life, etc. — successful at least on this side of the 
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Atlantic, although, we believe, the English, who 
uniformly praise our worst humorists, have been 
rather shocked at our innocent attempts, and have 
viewed their own delightful author of ‘ Scintilla 
Juris” somewhat askance. Now comes Mr. Law- 
son, author of several successful serious treatises 
—or rather he is coming —in a volume of ‘ Lead- 
ing Cases Simplified,” of which some advance sheets 
have reached us, They are of excellent quality and 
make us impatient for the completion. Among the 
best of those which we have before us is the report 
of Connecticut, ete., Ins. Co. v. Schaeffer, 94 U. S. 457, 
as to who may insure the life of another. A wife, 
who had insured her husband's life, got divorced, 
and re-married before his death, and when she 
asked for her money, the manager asked her if she 
had ever heard of Boldero (Godsall v. Boldero, 9 
East, 72). Upon her telling her lawyer this, he di- 
rected her to ask the manager if he had ever heard 
of Dalby (Dalby ¥. India, éete., Life Ass. Co., 15 C. 
B. 365). The report of Thurston v. Union Pacific 
R. Co., 4 Dill. 321, is also well told, as follows: 
“‘Thurston was a bad man to meet on a railroad 
train. And yet travellers were very apt to run 
against him, for his business called him there very 
frequently. His sole stock in trade was three pieces 
of pasteboard, and he earned his living by making 
small bets with unsophisticated grangers, whom he 
generally met in the smoking-car, concerning the 
identity of 2 particular card of the three. After 
the game was over, and when the shekels of the 
rural inhabitant were deposited in the pocket of 
Thurston, what used to puzzle the granver was how 
it came about that whenever he bet a small sum, he 
could generally locate the right card, and whenever 
he put up his pile, he always selected the wrong 
one. It was this sort of thing that gave Thurston 
the name of ‘monte-man,’ and that, one day having 
purchased his ticket on the defendant’s road, caused 
the conductor of the train to prevent him from 
boarding it.” Then follows the decision, briefly 
told. Our experience of these humorous reporters 
(leaving out ourselves, of course), is that they re- 
port the law more accurately, briefly, and impres- 
sively than the official reporters, and throw in the 
amusement. We hail the accession of Mr. Lawson 
to the ranks of our select few who do not deem the 
practice of the law necessarily a penance. 


The St. Louis Court of Appeals, as we learn from 
the Chicago Legal News, have recently granted a new 
trial to a prisoner convicted of murder, on account 
of the ignorance, stupidity and mismanagement of 
his counsel, Mr. A. Alpeora Bradley. The court 
distinguish between civil and criminal cases in this 
regard. In respect to Mr. Bradley’s performance 
they mildly observe: ‘‘In looking over this record 
we find in the performance of the counsel for the 
defendant an exhibition of ignorance, stupidity and 
silliness, that could not be more absurd or fantas- 
tical if it came from an idiot or lunatic.” ‘‘The 
prisoner here in effect went to his trial and doom 
without counsel.” Mr. Bradley among other eccen- 





tricities had advised his client that he could Dot 
lawfully testify in his own behalf on a charge ¢ 
murder. The court however admit ‘‘ that an attor. 
ney who is ignorant or imbecile in a general Way, 
may nevertheless conduct a case with propriety,” 
Upon this decision Mr. Bradley unbosoms himself 
in a newspaper communication that completely jus. 
tifies the court and writes him down an ass, Mr 
Bradley in speaking of the ‘‘old gentleman” who 
wrote the opinion, says that ‘‘when young he pos. 
sessed sum of the elements of a great man; but 
time and Bar association have reduced and seduced 
him toa poor last Rose of Summer,” and advises him 
**to resign and go to the hot springs in Arkansas” 
Mr. Bradley labors under a bad spell. He writes 
**dubble-headed;” ‘*Dread Scott;” ‘‘ellegal;” 
‘“‘hatered;” ‘‘degenirated;” ‘*famus;” ‘cruil;” 
‘“‘helish;” ‘‘alwais;” ‘‘incompedent.” There js 
nothing to be said for an attorney who spell 
‘*hellish” with one 1, What he means by “under 
duress duged and in chains,” we cannot imagine 
Mr. Bradley drops into poetry thus: 


” 


“O! that this too, too solid flesh would melt, 
Throw and resolve itself into dew ! 
Or that the everlasting had not fixed 
His cannon against self-slaughter.” 


, 


This is really ‘‘too, too.” In our opinion, if Mr. 
Bradley desires to make way with himself, he will 
not find any providential obstacle in the shape of 
‘‘cannon” in this particular case. It is apparent 
that either his original share of the ‘‘ mental es- 
sence” was inadequate, or his ‘‘ environment” has 
been peculiarly unfavorable. We vray he may not 
take to acting Hamlet. 


——_-—____ 


NOTES OF CASES. 


|‘ Campbell vy. Brown, 86 N. C. 376, it was held 


an acknowledgment by one joint obligor 
will not arrest the running of the statute of lim 
itations as to the others. The court said: “In 
England, as well as in most of the States of the 
Union, it is the generally admitted doctrine, that 4 
payment made by one obligor in a bond before the 
expiration of the time necessary to raise a presump- 
tion of payment, and within the prescribed period 
before the bringing of the action, will take the case 
out of the rule of presumptions as to all his co-ob- 
ligors. Various reasons have been assigned for 
thus holding. In some of the cases it is said that 
a payment is an unequivocal admission of the debt 
as still subsisting, more reliable than any mere 
promise, as being more deliberately made and less 
subject to misconstruction. Again, it is said to be 
an act which inures to the benefit of all the obligors 
alike, and of which each one could avail himself, 
in case he were sued on the bond within the time, 
and as they might take the advantage of it, so all 
must be bound by it. The correctness of the rule 
itself has been gravely doubted by some of the 
courts of the very highest respectability, and finally 
after some fluctuation in its dgcisions, it has been 
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expressly repudiated by the Court of Appeals of 
the State of New York in Shoemaker v. Benedict, 1 
Kern. 176, and the broad ground taken, that it is 
not within the power of the joint obligor, even by 
an actual payment on the bond, te bind the others 
—and such is said in 8 Pars. on Cont. 80, to be the 
tendency of the modern adjudications on the point. 
In this State however the rule, which allows the 
obligations of one co-obligor to be affected by such 
a payment made by another, has been directly ap- 
plied in McKeethan v. Atkinson, 1 Jones, 421; Wil- 
jong v. Cline, id. 499; Lowe v. Sowell, 3 Jones, 67, 
and has been clearly recognized in a number of 
other decisions. It is now too firmly established to 
admit of a thought of its being disturbed by us. 
But further than this our courts have never gone; 
and there seems to be no warrant of authority for 
the position that by a naked acknowledgment of 
the debt and a promise to pay it, whenever made 
and however unqualified they may be, can one ob- 
ligor bind his co-obligor, and deprive him of the 
benefit of that presumption which the law makes 
in his behalf.” The court explained Lane v. Rich- 
ardson, 79 N. C. 159, and approved the ‘‘ distinction 
between matter which extinguished the debt, and 
that which was only a bar to the remedy,” and con- 
tinued: ‘‘ All the cases referred to by counsel, in 
support of the plaintiff's position, had reference to 
unsealed instruments, and therefore fell under the 
‘statute of limitations’ proper, which affected only 
the remedy of the parties plaintiff, and as we have 
just seen, the law makes distinction between such 
cases and those in which the statute ra‘ses a pre- 
sumption, such as affects the debt itself, and if un- 
rebutted, extinguishes it. It may be difficult to 
perceive any just principle upon which to base such 
a distinction, but it has been clearly marked out by 
the court and constantly observed. Indeed, if re- 
sort be had in the matter to principle, as distin- 
guished from precedent, it is impossible to under- 
stand how, in any case, the unauthorized acts and 
declarations of one party, though he be jointly 
bound, can be admitted to enlarge the promises or 
extend the obligations of another, and hence we 
are not disposed to push the rule one inch beyond 
the requirements of the adjudicated cases.” Among 
recent cases we find, in harmony with the principal 
case, Bush v. Stowell, 71 Penn. St. 208; 8. C., 10 
Am. Rep. 694, and opposed to it, Beardsley v. Hall, 
36 Conn. 270; S. C.,4 Am. Rep. 74. As to the 
effect of payment by a joint debtor, see ante, 4; 24 
Alb. Law Jour. 451; Burgoon v. Bixler, 55 Md, 384. 





In Roosa v. Boston Loan Co., Massachusetts Su- 
preme Court, March, 1882, Mass. L. Rep., June 8, 
1882, an action of assault and battery, the attend- 
ing physician was asked, ‘‘ what did the plaintiff 
tell you about her condition ?” and answered, ‘‘ she 
stated that she had received a blow in the stomach.” 
This was received to locate and describe the injury. 
A new trial was granted for this error, the court ob- 
serving: ‘‘When the bodily or mental feelings of 
& party are to be proved, his exclamations or ex- 





pressions indicating present pain or malady are com- 
petent evidence. Bacon v. Charlton, 7 Cush. 586; 
Chapin v. Marlborough, 9 Gray, 244; Barber v. Mer- 
riam, 11 Allen, 322; Illinois Central Railroad v. 
Sutton, 42 Ill. 488, cited and discussed. The facts 
in the case last cited, as in Chapin v. Marlborough, 
are similar to those recited in the bill of exceptions. 
It would clearly have been competent for a physi- 
cian, after having testified to the plaintiff's condi- 
tion, and to the complaints and symptoms of pain 
and suffering stated by her, to have given his opin- 
ion that they were such as might have been expected 
to follow the infliction of a severe blow. Such evi- 
dence was admitted without objection. But it was 
not competent for the physician to testify to her 
statements that she had received a blow in the 
stomach. No case has been called to our attention, 
and we are not aware of any case, where such evi- 
dence has been admitted.” See Quaife v. Chicago 


and N. W. Ry. Co., 48 Wis. 513; S. C., 83 Am. Rep. 
821, and note, 828; 22 Alb. Law Jour. 364. 


In Bangor v. Masonic Lodge, 73 Me. 429, it was 
held that a masonic lodge is not a charitable or be- 
nevolent institution. The court said: ‘‘ Masonry 
being a secret institution, and its main purposes be- 
ing carefully guarded from public scrutiny and 
knowledge in the secrecy of its lodges, we can only 
ascertain the objects of its existence from the in- 
formation afforded us by its constitution and its 
general regulations, so far as they are made part of 
the case. The intimate purposes of the institution 
are not disclosed. They are secret. They are kept 
sacred, It is only from what is known that we can 
infer what are its leading objects. The section re- 
lied on as exempting the institution from taxation, 
refers to those which are purely charitable. That 
masonic lodges are charitable to their own mem- 
bers is not to be questioned, but that is not the 
question. The inquiry is, whether it is a public 
charity or a private charity for the exclusive aid of 
its members. The constitution, it seems by the 
preamble thereto, was ordained and established ‘in 
order to form perfect fraternal union, establish order, 
insure tranquillity, provide for and promote the gen- 
eral welfare of the craft, and secure to the fraternity 
the blessings of masonic privileges.’ From the 
‘blessings of masonic privileges,’ all not members, 
and all of the female sex not married to masons or 
begotten by them in lawful wedlock, are excluded, 
while no woman can be a member, and no man, ex- 
cept by a unanimous vote. It will, too, be per- 
ceived that charity is not even mentioned as one 
of the purposes for which the constitution was or- 
dained and established, but ‘the welfare of the 
craft’ and ‘the blessings of masonic privileges’ are 
specially designated. It provides for the establish- 
ment and preservation of ‘a uniform mode of work- 
ing and lectures, in accordance with the ancient 
landmarks and customs of masonry,’ and a grand 
lecturer, ‘whose duty it shall be to exemplify the 
work’ and ‘impart instruction to any lodge requir- 
ing their services,’ Its funds are derived from fees 
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for initiation, assessments, fees for dispensation for 
holding new lodges, to be paid the grand treasurer, 
and generally from ‘fees, dues and assessments.’ 
Of the nine committees for which provision is made 
in the management of the institution, there is one 
for charity, whose duty it is to appropriate the in- 
terest of the charity, ‘in whole or in part, for the 
relief of such poor and distressed brethren, their 
widows and orphans, as the grand lodge or the 
trustees of the charity fund may consider worthy of 
assistance, and if the whole be not so distributed, 
the residue, with all the other receipts of the treas- 
urer, after deducting therefrom such sums as may 
be necessary for the ordinary expenses of the grand 
lodge,’ is to be added to this fund. This limitation 
of charity in the constitution is found in similar 
terms in the charter of the defendant lodge. The 
jewels and the regalia, the elaborate schedule of 
official dignitaries with titles implying important 
functions and grave duties, inconsistent with and 
unnecessary for the distribution of charities, its 
splendid processions, its gorgeous rooms, its palatial 
temples, its ‘duly’ guarded doors, its mysterious 
rites, its secret signs of recognition, all its rules, 
regulations and proceedings, so far as made known 
to the public, negative the idea that charity is the 
primary and exclusive object of the institution, and 
conclusively prove that ‘the welfare of the craft’ 
and ‘the blessings of masonic privileges’ are the 
objects of its existence. It is a society for mutual 
benefit and protection, and the ends to be attained 
are private and personal, not public. The very word 
‘privileges,’ implies rights and immunities superior 
to those enjoyed by others. It is apparent that the 
defendant corporation cannot be regarded as a 
purely public charitable institution, because it wants 
the essential elements of a public charity. It has 
other objects than charity. Whatever its ultimate 
purposes, they are other than charitable. Its funds 
are derived not from devises and gifts, as in case of 
a public charity, but from fees and the assessment 
of its members. The funds so obtained are to be 
distributed among the poor and needy members, 
from whom they were collected, and among their 
wives and children. It is an association for the 
mutual benefit of its members, and not a charitable 
institution within the meaning of the statute.” 
Citing Babb v. Reed, 5 Rawle, 157; Delaware County 
Institute v. Delaware County, 94 Penn. St. 163; 
Humphries v. Little Sisters of the Poor, 29 Ohio St. 
206; and distinguishing Duke v. Fuller, 9 N. UH. 
536; Mayor of Savannah v. Solomon’s Lodge, 53 Ga. 
93; Hverett v. Carr, 59 Me. 326; Indianapolis v. 
Grand Master, 25 Ind. 518. See County of Hennepin 
v. Brotherhood of Gethsemane, 27 Minn. 503; 8. C., 
38 Am. Rep. 298, and note, 300. 


——__g—____. 


EMBLEMENTS— SECOND CROP— PLOW- 
ING IN OAT STUBBLE. 





NOVEL question of emblements was decided 
in Henderson v. Cardwell, 9 Baxt. 389. <A ten- 
ant under a lease for an indefinite period, but which 











was terminated September 1, 1873, having sowed 
crop of oats in November, 1872, and harvested it 
in June, 1873, had plowed in the stubble in the lat. 
ter month, and the crop was growing when he left 
in November, 1873. JZe/d, that he could not enter 
afterward and harvest that crop. The court ob 
served: ‘‘ When the tenancy is of uncertain dun- 
tion and is terminated by the landlord after the 
crop is sown, but before it is severed from the free. 
hold, the tenant or his representative shall be enti. 
tled to one crop of that species only which ordina- 
rily repays the labor by which it is produced within 
the year in which that labor is bestowed, though 
the crop may in extraordinary seasons be delayed 
beyond that period. But he is not entitled to all 
the fruits of his labor, as such right might be ex. 
tended to things of a more permanent nature, such 
as trees or more crops than one, since the cultivator 
very often looks for a compensation for his capital 
and labor in the produce of successive years. Such 
is the law, as stated in Broom’s Leg. Max. 236, 394, 
The crop claimed in this case is ordinarily an annual 
crop, but the plaintiff harvested the first year’s pro- 
duct of the sowing, and claims a second year’s crop 
of the same sowing. True, he bestowed additional 
labor to produce this second crop, but as we under- 
stand the rule as above stated, it goes no farther 
than to give to the tenant the benefit of the law of 
emblements, so as to secure to him the benefit of the 
annual crop sown by him before the termination of 
his term. If this second crop of oats had grown 
without labor by the plaintiff, he would not have 
been entitled to it after the expiration of his term, 
as he had already harvested the crop sown by him, 
and the additional labor bestowed upon it does not 
change the result. The crop claimed matured in 
1874, was sown in November, 1873. Plowing in 
the stubble, we think, is not equivalent to sowing 
another crop, though it produce the same result. 
The policy of the rule is the encouragement of the 
tenant in the cultivation of the soil, and is satisfied 
by giving him, after the termination of his term, 
the produce of his annual crop sown by him.” 

The rule declared in the last sentence is purely 
artificial and seems rather hard. We suppose the 
doctrine of emblements is not so much for the ben- 
efit of the land as for the benefit of the tenant; not 
so much to encourage the tenant to cultivate as to 
give him the due benefit of all his labor. If he can 
get two crops in one year or from one sowing, by 
additional labor, it seems no good reason for de- 
priving him of the benefit of part of his labor that 
he has had the benefit of another part. The prin- 
cipal case is unique, we believe, but the analogous 
cases seem to sustain it. 

In Reiff v. Reiff, 64 Penn. St. 134, the question 
of emblements arose as between tenant for life and 
remainderman, in respect to grass. The court said: 
‘*At the time of her death there was standing un- 
cut on the premises a quantity of mixed timothy 
and clover grass, a quantity of grass, part meadow 
and part timothy, and a quantity of timothy exclu 
sively. The question was, was this grass emblements, 
belonging to the tenants of tle deceased owner of 
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the life-estate ? The vegetable chattels called em- 
Hements are the corn and other growth of the earth 
which are produced annually, not spontaneously but 
yy labor and industry and thence are called /ructus 
industriales. The growing crop of grass, even if 
gown from seed, and though ready to be cut for 
jay, cannot be taken as emblements; because as it 
ssaid the improvement is not distinguishable from 
what is natural product, although it may be in- 
eased by cultivation (1 Williams on Executors, 
670, 672).” The court below said: ‘‘It may be 
admitted, that Indian corn, wheat, rye, oats, buck- 
wheat and potatoes, and even hemp, Hungarian 

, flax and millet are included among the em- 
blements that do not pass to the remainderman, but 
these are all annual products; when cut the root 
dies.” 

In Graves v. Weld, 5 B. & Ad. 105, a tenant for a 
tem determinable upon a life, sowed the land in 
spring, first with barley and soon after with clover. 
The life expired in the following summer. In the 
aitumn the tenant mowed the barley, together with 
alittle of the clover plant which had sprung up. 
The clover so taken made the barley straw more 
valuable by being mixed with it, but the increase 
of the value did not compensate for the expense of 
cultivating the clover, and a farmer would not be 
repaid such expense in the autumn of the year in 
which it was sown, The reversioner came into pos- 
sssion in the winter, and took two crops of the 
same clover after more than a year had elapsed from 
thesowing. Held, that the tenant was not entitled 
to emblements of either of these two crops; first, 
because emblements can be claimed only in a crop 
of a species which ordinarily repays the labor by 
which it is produced within the year in which that 
labor is bestowed; second, even if the tenant was 
entitled to one crop of the vegetable growing at 
the time of the cesser of his interest, this had al- 
ready been taken by him at the time of cutting the 
barley. 

“Crude turpentine which has formed on the body 
of the tree, and is usually known as ‘scrape,’ is 
personal property, and belongs to the person who 
has lawfully produced it by cultivation, State v. 
Moore, 11 Ired. 70. It is an annual product of labor 
and industry, and although it adheres to the body 
of the tree it is not a part of the realty. The tur- 
pentine crop may be properly classed with fructus 
industriales, for it is not the spontaneous product of 
the trees, but requires annual labor and cultivation. 
Upon a similar principle, hops which spring from 








dd roots have long been regarded as emblements. 
Alessee of turpentine trees, even after the expira- 
tion of his lease, has the right of ‘entry, egress and 
Iegress’ to remove the ‘away-going crops’ which 
hehas produced by his labor, provided he does so 
within reasonable time.” Lewis v. McNatt, 65 N. 
C. 63, 

See, generally, Reeder v. Sayre, 70 N. Y. 180; S. 
0,26 Am. Rep. 567. 

In Stewart v. Doughty, 9 Johns. 108, Kent, C. J., 
wid: ‘The common law has established a distinc- 





tion in respect to this very subject of emblements, 
between the right to emblements and the costs of 
ploughing and manuring the ground, so that the 
determination of an estate at will would give to 
the lessee his emblements, but not any compensa- 
tion for these improvements. He might be ousted 
of the possession before the crop was in the ground, 
and wholly lose the expense of ploughing and ma- 
nuring the land, though if he was ousted afterward 
he would be entitled to the emblements. * * * 
Compensation for preparing the ground for seed is 
not an indemnity for the loss of the crop, which in- 
cludes the loss of the seed, the labor of sowing and 
nursing it, and the hopes, to the laborer and his 
family, of a fruitful harvest.” To the same effect, 
Price v. Pickett, 21 Ala. (N. 8.) 741. But in the 
principal case the sowing had been done before the 
plowing, and the necessary labor having all been 
performed it seems hard to deprive the tenant of its 
benefit. 

BY CURTESY—LEX DOMICILII— 

CONFLICT OF LAWS. 


TENANT 





N a certain case the husband and wife were married 
in New Jersey and domiciled there at the time of 
the death of the wife, she dying intestate; she held 
real estate in Pennsylvania at the time of her death, 
and left her husband surviving; they never had any 
children. In New Jersey a husband is not entitled to 
curtesy in his wife’s real property in such case; in 
Pennsylvania a husband is entitled to curtesy where 
she dies intestate. None of the heirs or parties reside 
in Pennsylvania. The question now is, which law 
governs in the descent of the property to the wife’s 
heirs (brothers and sisters); that of New Jersey which 
leaves it free from the husband’s curtesy, or that of 
Pennsylvania which makes it subject to his curtesy? 
That is, can curtesy be defeated by domicile of the 
husband and wife, at the time of the death of the 
latter, irrespective of tlie location of the property ? 

I am aware that commentators on real estate boldly 
say that curtesy and dower follow the law of location 
of the real estate, but they only dogmatically say so, 
and do not reason or consider the question of curtesy, 
and they have no judicial authority for saying so, nor 
any facts showing that it was ever based on any author- 
ity, or was even discussed by any court, or fairly or fully 
discussed by any writer upon real estate or by any 
writer upon the conflict of laws, so far as relates to 
the effect of the domicile of all the parties interested 
in the question. 

The general law in regard to descents is, that the law 
of the domicile governs. This is undisputed as to per- 
sonal property without regard to its location. I assert 
and claim that it is also true as to real estate in the 
United States in certain cases, notwithstanding the 
great learning and high standing of the commentators 
who have asserted to the contrary. 

By the principles laid down and illustrated by Judge 
Story, Messrs. Wharton, Westlake and others, I can 
prove that their assertions in regard toa husband’s 
curtesy following the lex ret sitae is without founda- 
tion and erroneous. 

This question as to tenancy by curtesy, as affected 
by the domicile of the parties, seems never to have 
arisen in Engish courts. On the continent of Europe 
the law of the domicile is in all cases administered by 
the courts there, both as to real and personal property 
alike, and the heir and other successors take according 
to that law wherever the property may be located. 
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In cases in England where the wife held a separate 
estate, it was generally by ante-nuptial agreements 
which would bar curtesy, or the estate was such that 
curtesy could not affect it, or the law of the domicile 
of the parties was similar to that of England: or the 
husband voluntarily gave up his claim to the property 
and let the heirs of the wife succeed without regard to 
him. In many of these cases the right of the wife to 
dispose by will of her separate estate has prevented the 
frequent occurrence of this question in the United 
States, but it ‘is one that is now more likely often to 
arise in this country than elsewhere, under various 
laws of the several States. 

Marriage is a civil contract, and its obligations and 
disabilities under any law must be considered where 
the parties are domiciled at the time the questions 
arise. The lex loci contractus gives way in some cases 
to the lex domicilii, or what is the same, to the law of 
the place where the contract is to be carried out — that 
is the domicile of the parties. The laws of tenant by 
curtesy and of dower are not laws relating to real 
estate or the transfer thereof, but are laws relating to 
the relation of the contract of husband and wife and 
can be defeated or annulled (1) by ante-nuptial con- 
tracts, (2) by voluntary conveyance and release after 
marriage, (3) by deeds of separation, (4) by divorce, (5) 
or if the marriage is void for any cause. In England 
and in some of the States lack of issue will bar curtesy, 
and in nearly all the States a husband’s curtesy can 
be cut off by the will of the wife, and also by her con- 
veyance and by her indebtedness on contract, 

Ante-nuptial contracts can be made even by an infant 
female that will defeat or bar dower; and a deed of 
conveyance or release during warriage can be made 
that will defeat or bar dower. A decree of divorce a 
vinculo against a wife for adultery will bar her dower; 
and so if the marriage was void for any cause. All of 
these, irrespective of the location of the lands of the 
husband or of the laws of the States, except as to for- 
mality, where the lands are situated; pruvided they or 
either of suid causes are effectual for the purpose where 
the contract was mude, or the decree of divorce ob- 
tained, or the contract or the will of the wife author- 
ized by the law of herdomicile. Abundant authorities 
can be cited to sustain these assertions. 

The law of curtesy is dissimilar in extent and in 
almost every way to that of dower, and is not its coun- 
terpart in principle. What will bar one will not bar 
the other in a similar manner; for dower cannot be 
barred by the will of the husband nor by his indebted- 
ness; and perhaps not by his domicile, because it may 
be deemed as forced so faras the wife’s domicile is 
considered as that of her husband; nor affected by the 
lack of issue; but these are ouly by way of distinction 
in part in this case. 

It is undoubtedly true that when by the lex rei site 
certain forms are required to be observed to enable a 
legatee or devisee to take possession of a thing or prop- 
erty bequeathed, these forms must be observed, though 
not required by the law of the domicile of the testator. 
This is as true as to personal property as to real prop- 
erty. And where the lex rei site requires a certain 
formality in the execution of a deed or of a will, it 
must be complied with both by residents and non-resi- 
dents. The law may prescribe a form of execution of 
a deed by aresident and another form by a non-resi- 
dent (this is now nearly universal in the statutes of the 
States). This may also be done as to the execution and 
probate of a will as is done in the statutes of several of 
the States. 

In a recent case where a preferential assigument for 
benefit of creditors was made in New York city, where 
the assignor and his creditors resided, aud some of the 
property was real estate located in New Jersey, where 
there is a statute prohibiting an assignment with 
preferences, it was coutended that the assignment was 





void as to the property in New Jersey. The court 
held that it was valid and transferred the property 
to be disposed of by the terms of the assigument. 

It is true that foreigu laws have no extra-territoria) 
weight or force of their own, but they are frequently 
received and adopted ex comitate, and their force and 
effect is sometimes defined and declared by treaty, 
and among the United States the force and effect of 
the laws of each are partly defined and declared by 
the Constitution, but they are nevertheless allowed 
much further force and effect than is required by the 
Constitution. 

A note or obligation made without the State and not 
designating the place of payment, but bearing a greater 
rate of interest than is allowed by the law of the State 
where the action is brought, is not deemed usurious, 
If a foreign law is relied on to show usury, both the law 
and facts must be alleged and proved. 

A court of high authority in New York said, “ Asa 
general rule in regard to the property of deceased per- 
sons, the laws of a foreign State, where the parties in- 
terested are domiciled, will be regarded aud respected 
in another jurisdiction unless they are in conflict with 
the rights of its citizens, or from reasons of conven- 
ience or public policy it would seem unwise to recog- 
nize them.”’ 3 Bradf. 422. 

Where the law of the parents’ last domicile entitles 
natural children to succeed and inherit property, this 
is binding in countries where only children born in 
wedlock have this right. Whart. Conf. of Laws, § 576. 

The nature of the interest of legatees is, in like man- 
ner, regulated by the law of the testator’s last domi- 
cile, and also the husband’s and wife’s distributive 
interests. Id. 

In Belfour v. Scott, cited 2 Ves. & Beam. 130, a per- 
son domiciled in England died intestate leaving real 
estate in Scotland. The heir was one of the next of 
kin and claimed a share of the personal estate. To this 
claim it was objected that by the law of Scotland the 
heir cannot share in the personal property with the 
other next of kin, except on condition of collating the 
real estate, that is bringing it into a mass with the per- 
sonal estate to form one common subject of division. 
The court held that he was entitled to take his share 
according to the law of England without regard to the 
law of Scotland. Story Confl. of Laws, § 456. 

There is 10 law or local policy in Pennsylvania which 
prohibits the heirs from at once succeeding to the 
estate there, free and clear of the curtesy of the hus 
band, as if there was no husband: he is only permitted 
to take curtesy in one instance, and it may be defeated 
in several ways, as we have before seen. There are no 
debts in Pennsylvania agaiust the intestate. 

The law of the place of ancillary administration 
governs as to the payment of debts there, but the dis- 
tribution among the next of kin or legatees is made 
according to the lex domicilii. 3 Bradf. 238. 

The tribunal from which an administrator takes out 
letters, is that to which he is distinctively amenable, 
and the courts of a testator’s last domicile may in 
proper cases restrain his successors from proceeding to 
set up anything but ancillary administration in foreign 
lands. Whart. Conf. of Laws, § 612. 

As to the manner of the heirs’ obtaining the property 
in Pennsylvania, (1) it can be by partition proceedings 
in the Orphans’ Court, or any other court there having 
jurisdiction in partition cases, by which the husband 
and all the heirs are made parties; and there must be 
proper allegations of the domicile of the intestate, and 
also of the laws of New Jersey relating to curtesy. 
The courts of a State do not take judicial notice of the 
law of husband and wife in other States. 

(2) The action may be commenced by the heif 
against the husband in New Jersey, stating the claim 
of the husband in the property in Peunsylvania, and 
asking that the court declare him debarred from aby 
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interest in said property and estate in Pennsylvania. 
Sach a decree of a New Jersey court would be obliga- 
try in Pennsylvania. 

Ina reported case where the intestate and all parties 
gere domiciled in one State, and the right of succes- 
sion to property in dispute was located in another 
State, where there were ancillary letters issued, the 
latter State court refused to adjudicate upon it until 
the question had been determined in the State where 
the original letters were granted and the parties were 
domiciled at the time the question arose. There were 
yo creditors in the case. 

It will not be contended for a moment that if there 
was an ante-nuptial contract or a deed of separation, 
or an absolute decree of divorce obtained, or the 
marriage declared void for disability of either of the 
parties for any cause as against the husband in New 
Jersey, or the wife had made a will there which cut off 
the husband’s curtesy, this would be the proper mode 
to enforce them, or either of them, as against any 
daim of the husband to the property in Pennsylvania. 

Itis somewhat mortifying, and it may be presump- 
tuous to contend against the positive assertions of text 
writers of high standing, but it is still more so to give 
an opinion contrary to able and respected members of 
the bar; but I am satisfied that if any of those who 
differ from me in my opinion in this matter, will 
examine the question as an original one, based upon 
principles, long established and well known, they will 
ome to my conclusion, to wit: That the law of the 
domicile of husband and wife, voluntarily chosen by 
the husband, which deprives the husband of curtesy in 
his deceased wife’s real estate, can be made effectual 
to the same extent in any State or country where 
tenancy by curtesy is allowed, and vice versa. It is 
not alaw relating to real estate, but a law relating to 
the relation of husband and wife; and therefore fol- 
lows them to their last domicile as husband and wife. 

As an apology for not supplying citations o. authori- 
ties in every instance, | will state that this main ques- 
tion is an Open one, there being no direct adjudication 
upon it; and my opinion is based upon well known 
principles, and if it is worth any thing under the cir- 
cumstances, it is because of its statement of principles 
which can be easily, verified by any lawyer who does 
not know them. 

R. 8. GUERNSEY. 

New York, May 25th, 1882. 
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GIFT OF SAVINGS BANK DEPOSIT. 





MAINE SUPREME JUDICIAL COURT DECEMBER Bb, 1881. 


Norrurop vy. HaAe.* 

Where A deposited in a savings bank money in the name of 
B., but without her knowledge, ** sub. to A.” in the books 
of the bank, and on the bank pass book, received the 
dividends and such portion of the principal as she required 
for her own use, and held the pass book always in her pos- 
session till her death, held, that there was not a gift 
inter vivos. That there was no trust in favor of B. That 
if there was a trust B. was trustee for the depositor, and 
could not claim or hold the deposit in her own right. 

N bill and agreed statement of facts. The opinion 
states the case. 

Drummond & Drummond, for plaintiff. 

Clarence Hale, for defendant. 


AppLeton, C. J. On the tenth of June, eighteen 
hundred and seventy-four, Eliza M. Robinson de- 
posited in the Portland Savings Bank two thousand 
dollars, taking a bank book headed as follows: 





*To appear in 73 Maine Reports. 





“No. 20607. Portland Savings Bank in account 
with Mary Eliza Northrop,” and above this name was 
written ‘Sub. to E. M. Robinson.’’ On the first page 
below the heading is the following: 

Dolls. Cts. 

“1874. June 10. To dep. (two thousand) 2000 00.” 


The account was entered on the books of the bank in 
the same manner as on the bank or pass book. Mrs. 
Robinson was childless and the complainant is a 
daughter of her nephew. The bank book she retained 
during her life-time, and it was in her possession at 
the time of her death January 9, 1879. She drew the 
dividends as they accrued, and twenty-five dollars of 
the principal, aud used the sums sv drawn eutirely for 
her own use. It does not appear that the complainant 
ever knew of the fact of the deposit as made. 

Tere was no gift inter vivos. ‘**To constitute a do- 
nation inter vivos, there must be a gift absolute and 
irrevocable,’’ observes Shepley, C. J., in Dole v. Lin- 
coln, 3L Maine, 428, ‘‘ without any reference to its 
taking effect at some future period. The donor must 
deliver the property and part with all present and 
future dominion over it.”” Here the bank book re- 
mained in the possession of Mrs. Robinson. The funds 
deposited ever remained subject to her control. She 
drew money as she needed it. Nobody else could 
draw the funds. ‘There never was a moment of time 
from the day of the deposit to that of the death of the 
depositor when this complainant had any title to the 
money deposited or any right to control its disposition. 
By the very terms of the deposit, as entered on the 
books of the bank and in the pass book, it was “ sub. 
(subject) to Mrs. EK. M. Robinson,’ and her conduct 
and that of the bank was in entire accordance with 
such view. ‘The entry in the pass book decisively es- 
tablishes the proposition that here was no complete 
and perfect gift. Murray v. Cannon, 41 Maine, 466. 
“'To make such a gift perfect and complete,’”’ observes 
Alvey, J., in Taylor v. Henry, 48 Md. 550, “* there must 
be an actual transfer of all right and dominion over 
the thing given by the donor, and an acceptance by 
the donee or some competent person for him; and it 
is essential to the validity of such gift that it should 
go into effect, that is, transfer the property at once and 
completely; for if it has reference to a future when it 
is to operate as a transfer, if is but a promise without 
consideration and cannot be enforced either at law or 
in equity.”’ A declaration of an intention to give is 
nota gift. The donor must be divested of and the 
donee invested with the right of property. The in- 
dispensable essentials of a gift, delivery to the donee, 
and loss of dominion over it by the donor, are want- 
ing. Geary v. Page,9 Bosw. 297. In Robinson v. 
Ring, 72 Me. 141, the question here presented was de- 
cided adversely to this complainant. It was there 
held in case of a deposit in a savings bank by A. 
in the name of B., that in the absence of any declara- 
tion of trust at the time of the deposit, or subsequently 
of any delivery of the pass book to B., the deposit 
belonged to the estate of the depositor. In Brubrook 
v. Boston Five Cent Savings Bank, 104 Mass. 230, the 
deposit was made by a father as trustee of his daugh- 
ter, thus: ‘* A. B. trustee for C. D.”’ but the father 
always retained the pass book in his possession, but 
upon proof that it was his money, and that 
he had a deposit in hisown name, and that this one 
was made in his daughter’s name because the amount 
of both exceeded the amount which the law allowed 
the bank to hold for a single depositor, it was held that 
the daughter could not recover. In Clark v. Clark, 
108 Mass. 522,the doctrine of the case last cited was 
affirmed. In Stone v. Bishop, 4 Cliff. 593,-the deposit 
was as follows: ‘‘ No. 3749, A. C. Jackson in trust for 
George Carpenter, December 31, 1863, deposited one 
hundred and fifty-two twenty-eight one-hundredths 
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dollars.’’ The bank pass book was delivered ,to and 
retained by Jackson. No notice was given of the de- 
posit to the alleged cestui que trust, and it was held 
that the title to the money remained in the depositor. 
In the case at bar there was not merely no notice at 
any time of the deposit, und no delivery to the com- 
plainant of the pass book, but a complete control of 
the deposit reserved to the depositor and exercised by 
her. 

The savings bank book if given to Miss Northrop as 
trustee was given to her as trustee of the depositor. 
It is a case of a resulting trust, as where upon the pur- 
chase of property the title is taken in the name of one 
person, while the consideration is paid by another, a 
resulting trust arises in favor of the party from whom 
the consideration proceeded, the person named in the 
conveyance holding the estate conveyed as his trustee. 
The natural presumption is that he who supplies the 
money means the purchase to be for his own benefit 
rather than that of another, and that the conveyance 
is in the name of such other person as a matter of con- 
venience and for other collateral purposes. ‘* The same 
doctrine is applied to cases where securities are taken 
in the name of another person. As if A. takes a bond 
in the name of B. for a debt due to himself, B. will 
be a trustee of A. forthe money.’’ 2 Story EKq., § 201. 

If there is a trust in the case at bar it is for the de- 
positor. There is no language indicating a trust for 
the complainant, but the reverse that it was for the 
depositor subject to her control and controlled by her. 
This negatives a trust for the complainant. 

There has been no delivery of the bank book. This 
case was before the court to determine whether parol 
evidence was admissible to show the intention of the 
depositor, either at the time of the deposit or subse- 
quently. Such evidence was held admissible but none 
such has been offered. Neither did the depositor de- 
clare herself as trustee or as making the deposit for a 
cestui que trust for whom she was trustee. Northrop 
v. Hale, 72 Me. 275. 

“It is well settled that where a trust is once com- 
pletely and effectually created, whether by a formal 
instrument or by parol where a parol declaration of a 
trust is sufficient, the trust is beyond revocation by the 
simple act of the donor.” Tuylor v. Henry, 48 Md. 
550; Kilpin v. Kilpin, 1 M. & K. 520; Adlington v. 
Cann, 3 Atk. 151. 

Here there was no such trust. There never was a 
moment when the depositor had not entire control of 
the funds and when sbe could not have revoked the 
trust if there had been one created. 

The bill is not to enforce a trust for the benefit of 
the estate of Mrs. Robinson, but for that of the com- 
plainant to whom nothing has been given in his own 
right. 





Bill dismissed. 
ey 


INJURY BY FLOWAGE DURING UNUSUAL 
FRESHET. 


WISCONSIN SUPREME COURT, JANUARY 10, 1881. 


BorcHaArRDT v. WAssAu Boom Co. 


A company which has constructed works (in this case a boom) 
in a public river, in a proper manner and by authority of 
the Legislature, is not liable for damages for flowage of 
land caused by an extraordinary freshet, such as the com- 
pany could not reasonably have anticipated and provided 
against, even though such damages may have been to 
some extent occasioned by the presence of such works in 
the river. 

The question whether, in a given case, the freshet causing the 
danger was of such unusual and extraordinary character 
as to excuse a party from foreseeing and providing against 
it, is for the jury, under proper instructions. 

CTION for injury from flowage. The opinion states 
the case. Defendant appealed. 








Silverthorn v. Hurley, for appellant. 
M. M. Charles and Finch & Barber, for respondent, 


Orton, D. This action is brought to recover dam. 
ages to the premises of the plaintiff, situated about the 
works of the boom company on the Wisconsin river, 
by flowage caused by such works. The company wag 
authorized to construct and maintain such works at 
that place, and in such manner, by a charter granted 
by the Legislature of this State by chapter 45, P. & L, 
Laws 1871. There was evidence tending to show that 
in ordinary seasons of high water said premises were 
not at all flowed, and that the great freshets, which to- 
gether with the works of the company, caused the 
flowage complained of, were uncommon, unusual and 
extraordinary, and could not have been reasonably 
contemplated, anticipated or expected at the time 
such works were constructed. 

In Cohn v. Wausau Boom Co., 47 Wis. 314, it was held 
that under the amendment of the charter by chapter 
256, Laws 1813, this company was a quasi public cor- 
poration, and an agent of the State for the improve. 
ment of the Wisconsin river. The seventh instruction 
asked by the appellant was as follows: “I charge you 
that if the evidence convinces you that the damages 
claimed were only incidental to an additional rise of 
water during extraurdinary freshets, although such 
additional rise of water was caused by the temporary 
stoppage of logs at defendant's works, the plaintiff can- 
not recover in this action.’”’ We think the refusal of 
the court to give this instruction waserror. It was 
contended by the learned counsel of the respondent 
that this instruction was in effect given in the general 
charge, but we are unable to find any part of the general 
charge containing this principle, viz.: That for dam- 
ages occasioned solely by, and which were only inci- 
dental to an additional rise of water in the river during 
extraordinary freshets, the company is not liable, not- 
withstanding they might have been to some extent 
occasioned by its works being in the river. These 
works were lawfully and rightfully in the stream, and 
the company should be held responsible only for all 
direct and proximate consequences, and perhaps for 
consequences indirect and remote or incidental, as 
might have been reasonably expected to follow from 
their construction and maintenance. This we under- 
stand to be the extent of the rule; and injuries inci- 
dental only to natural occurrences, which are so extra- 
ordinary, unusual and uncommon that they could not 
have been reasonably contemplated, anticipated or 
expected, are damnum absque injuria. In application 
to this case the doctrine may be stated that this com- 
pany would be liable for all damages by flowage back 
of the waters of the river occasioned by their works, in 
all such conditions of the river as might have been 
reasonably anticipated or expected. Such conditions 
would be not only the natural rise and fall of the waters 
during the year, but also the floods and freshets which 
occur annually, or at longer periods or intervals, if 
regularly, and which from having been known to occur 
at such periods or intervals might be reasonably ex- 
pected to occur again. But on the other hand, if no 
damages whatever result from these works during the 
ordinary and usual fluctuations of the river, and the 
damages complained of resulted from a flood which to 
the same extent had never occurred but once before, 80 
far as known, and that very long ago, and which might 
not reasonably have been expected to occur again, and 
which was so unusual or phenomena! us to excite 
wonder or surprise, then they cannot be recovered. It 
is, of course, very difficult to lay down any certain rule 
by which such occurrences are to be deemed to be s0 

extraordinary and unusual as to exempt the company 
from liability for their consequences in connection with 
their works, and such matter may properly be left to 
the judgment of the jury, under an instruction by the 
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court in which this principle of the law is clearly stated. 
This principle is of the utmost importance to the exist- 
ence and purposes of corporations which are created 
to build and maintain works of internal improvement, 
jn part for the public benefit, by the investment of 
private capital. All of the ordinary and natural con- 
sequences of their works may well have been contem- 
plated and expected, and their ability to meet such 
consequences and compensate for such damages as 
would be likely to occur may be ample and constantly 
maintained; but one extraordinary and unforeseen 
event, happening from natural causes, against which 
no provisions or precautions are or could be made, may 
sweep away in a day or an hour not only of all their 
profits, but their capital, and bankrupt and destroy the 
corporation itself. 

In view of such extraordinary risks and hazards, 
capital would not be likely to seek such an investment, 
and such enterprises, of great public importance and 
benefit, would be avoided. But without further illus- 
tration or vindication of the principle we think there 
was evidence in this case from which the jury might 
have found such facts as would have warranted its 
application, and as required its statement as a matter 
of law in the instruction asked. This doctrine has 
been recognized and approved and clearly stated by 
this court, as well as by other conrts, and is made to 
rest upon the common and familiar rule of damages 
that only such can be recovered as naturally and would 
ordinarily follow from and as are proximate to the 
cause, or such as might have been contemplated, antici- 
pated or expected to result from such a cause. 

In Alexander vy. City of Milwaukee, 16 Wis. 264, this 
principle was not involved and the city was held 
exempt from liability for the flooding of the plaintiff's 
land by the waves of the lake being driven by winds 
from the east, but which would not have submerged it 
if the works had not been constructed, on the ground 
that the works were built in a lawful and discreet 
manner by the city, wholly for the public benefit, and 
in the precise way authorized by the Legislature. It 
may not be necessary to decide the question, but we 
are inclined to think that a corporation as this is de- 
fined to be in Cohn v. Wausaw Boom Co., supra, is 
quasi public, and the agent of the State in constructing 
its works does not stand upon the same footing with 
municipal corporations making improvements for the 
public benefit as in the above case. The principle here 
involved is found in the maxim, causa propinqua non 
remota spectatur, and in application to this case it is 
well stated in the text of Angell, Watercourses, § 349: “If 
in the case of the obstruction of a public river it appears 
that injury resulting therefrom arose from causes which 
might have been foreseen, such as ordinary periodical 
freshets, or the collection of ice, he whose superstruc- 
ture is the immediate cause of the mischief is liable for 
the damages. On the other hand, if the injury is occa- 
sioned by an act of Providence, which could not have 
been anticipated, no person can be liable.” 

This is the head-note to the case of Bell v. McClintock, 
§ Watts, 119, closely analogous to this case, in the in- 
jury of the lands of the plaintiff by flowage caused by 
the works of the defendant across the river below, 
The injuries complained of were of two descriptions — 
those which arose from the ordinary freshets which 
were of common and periodical occurrence, and those 
which arose from the extraordinary floods of two cer- 
tain years. The court below ruled that the defendant 
was liable for all damages from the ordinary, common 
and expected floods of the season, but not for those 
occasioned by the uncommon, unexpected and extra- 
ordinary floods. These rulings are approved; and after 
stating the true rule of liability for the ordinary freshets 
or floods which might have been expected with con- 
siderable certainty at fixed times and seasons, it said 








in the opinion: ‘* But when the injury arises from some 
cause out of the ordinary course, from some unusual 
cause —as for instance, from a flood or freshet such as 
has been described by the witnesses — the owner of the 
dam is not liable. It is damnum absque injuria. They 
are not such accidents as ordinary foresight or prudence 
could guard against.” 

In Sabine v. Johnson, 35 Wis. 185, “‘the (Circuit) Court 
was asked to instruct the jury that in determining the 
plaintiff's right to recover they were to consider the 
increased flowage of his land at an ordinary stage of 
water only, and not the effect of freshets.’’ The court 
refused so to instruct, and this court affirmed such 
ruling on the ground that the instruction “ does not 
limit the exemption from liability to the effects of 
those unusual and extraordinary freshets which human 
sagacity cannot foresee, nor experience foretell; ’’ and 
cited approvingly the above text from Angell, Water- 
courses. 

In Allen v. City of Chippewa Falls, 9 N. W. Rep. 284, 
the liability of the city is rested on its negligence in not 
providing means in carrying off the water in times of 
heavy rains in connection with its other works, and 
not on the ground of exemption of municipal corpora- 
tions from liability for injuries to property not taken 
or directly affected by works of improvement, as in 
Alexander v. Milwaukee, supra; and this court, in the 
opinion of the present chief justice, says: ‘‘The duty 
of providing against au extraordinary rainfall or un- 
usual freshet, such as occurs but once in a ‘series 
of years, which persons of ordinary prudence 
would not think of guarding against, is a burden which 
ought not to be imposed upon the city.”’ 

In Smith v. Agawam, 2 Allen, 378, it was admitted 
that when the water is unaffected by ice and freshets 
it does not in any manner affect the plaintiff's mills 
above, and that on such occasions the water and ice set 
back upon the plaintiff's premises; and the court says: 
‘From these facts it is a necessary consequence that if 
the plaintiff sustained any damage by the rise of water 
it must bave been owing to the occurrence of freshets 
and extraordinary floods.’’ For the results of such 
causes the defendants were held not responsible. The 
principle seems to be properly expressed, that from 
“forces casual and extraordinary’”’ the parties con- 
structing such works in or across rivers are not re- 
sponsible. To the same effect are Inhabitants of China 
v. Southwick, 12 Me. 238; Monongahela Navigation Co. 
v. Coon, 6 Barr. 379; and Mayor, etc., of N. Y. v. 
Bailey, 2 Den. 453. 

In Gray v. Harris, 107 Mass. 492, the evidence was 
that such a flood had occurred once or twice before, 
but at long intervals, and the court below directed a 
verdict for the defendant on the ground that sucha 
flood could not have been reasonably anticipated, as a 
matter of law. This ruling was reversed because the 
question was one of fact upon the evidence, and should 
have been submitted to the jury, and it is said in the 
opinion: ‘ It isimpossible for us to say judicially, upon 
this evidence, that this was so great a freshet that the 
defendant was not bound to anticipate and provide 
against it.’ This principle is distinct from that which 
exempts municipal corporations from liability for in- 
juries to lands not taken or directly affected by works 
of improvement constructed solely for the public bene- 
fit according to law, and from that which is expressed 
in Panton v. Holland, 17 Johns. 92, ‘that a possible 
damage to another in the cautious and prudent exer- 
cise of a lawful right is not to be regarded, and if a loss 
is the consequence it is damnum absque injuria.” 

It is therefore only intended to be decided in this 
case that as there was evidence tending to show that 
the flood and freshet which caused the damages com- 
plained of was so unusual and extraordinary that the 
plaintiffs could not have anticipated or expected it, 
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such fact should have been submitted tothe jury under 
an instruction clearly presenting this principle. The 
instruction asked is not very clearly expressed to pre- 
sent it, but its meaning is sufficiently apparent, and we 
think the Circuit Court ought to have given this in- 
struction as asked, or one more clearly expressing the 
principle intended. 

The judgment of the Circuit Court is reversed and 
the cause remanded for a new trial therein. 


_—_—_o___—_— 


ESSENTIALS OF IMPRISONMENT AT HARD 
LABOR. 


NEW JERSEY SUPREME COURT, NOVEMBER TERM, 1881. 


MATTER OF EDWARDS.* 

1, The time at which imprisonment imposed for crime shall 
be borne is not the substantial part of the sentence; im- 
prisonment at hard labor is the essential part of the judg- 
ment, which must be strictly executed. 

2. Expiration of time without actual imprisonment is not an 
execution of the sentence. 

3. Where a prisoner sentenced to imprisonment at hard labor 
escapes and remains at large for a time, he must, by the 
rule of the common law, serve at hard labor after his re- 
capture for a period equal to that part of his term of sen- 
tence which had not yet run at the time he escaped. 


()* habeas corpus. 


Before B. Van Syckel, one of the justices of the 
Supreme Court of New Jersey. 


Leon Abbett, for prisoner. 
John P. Stockton, Attorney-General, for State. 


VAN SycKEL, J. The return to the writ of habeas 
corpus shows that George W. Edwards was convicted 
in the Middlesex Oyer and Terminer of breaking and 
entering, and sentenced Decmber 27th, 1871, to be con- 
fined in the State’s prison of this State at hard labor 
for the term of ten years; that on the same day he 
was delivered into the custody of the keeper of said 
prison, and escaped therefrom on the 4th day of Sep- 
tember, 1872; that he remained at large until January 
9th, 1880, at which date he was returned to the custody 
of the keeper and has since been in confinement. If 
there had been no escape the defendant would have 
been in actual confinement for the full term of ten 
years on the 27th day of December, 1881. The defend- 
aut insists that notwithstanding the fact that he was 
at large for more than seven years, he is entitled to his 
discharge as if he had served the full term of his sen- 
tence at hard labor. 

The question of law involved in the case is presented 
by demurrer to the sufficiency of the return to the 
writ of habeas corpus, and therefore the facts set out 
in the return must on this argument be considered as 
admitted. In the consideration of this question, which 
is a new one in this State, lhave been greatly aided by 
the able discussion of counsel. The case must be 
settled upon common law principles, no statutory pro- 
vision applicable to it existing in this State. 

The judgment of the law was that the prisoner 
should be committed to the State’s prison at hard 
labor for the term of ten years. That judgment has 
not been executed; it is in full force, unreversed and 
impending over the prisoner unless it has spent its 
force by mere lapse of time. Having been at large for 
over seven years, the prisoner had not been imprisoned 
at hard labor for the term of ten years at the expira- 
tion of that time from the rendition of sentence. He 
will not have borne the prescribed punishment until 
he has remained in custody after the expiration of that 





* Appearing in 14 Vroom’s (43 N. J. Law) Reports. 





time for a period equal to that during which he has 
been at liberty. 

The essential part of the sentence is the punishment 
which is graduated according to the character of the 
crime, and is measured not with reference to the time 
at which it is to be borne but by the extent and kind 
of punishment imposed. 

The terms of the judgment cannot be satisfied ex. 
cept by the service of the prisoner for the specified 
time at hard labor. The judgment of the law hag 
hitherto been successfully 1esisted, and the punish. 
ment denounced against his offense evaded by the 
commission of a further crime by the prisoner, and 
unless the common law is impotent to command obedi- 
ence to its sentence, the prisoner must be restrained of 
his liberty until the full measure of the penalty for his 
crime has been submitted to. The right to impose 
sentence necessarily implies the right and power to 
execute and enforce it, and if in this instance there is 
an inherent defect in the common law, the burden 
rests on the prisoner to establish it. 

It is not a sufficient answer to say that the prison 
breach is punishable, for that is a distinct offense 
for which an appropriate punishment is provided. In 
the absence of remedial legislation the prisoner could 
not, upon conviction of the escape, be adjudged in 
punishment for it to serve out the remainder of the 
prior sentence. The punishment of the latter offense 
is not in fact or in contemplation of law an execution 
of the judgment of the law for the original crime, 
After the penalty for the prison breach was submitted 
to, the original crime would still be unpunished. 

The provision in our Constitution that no person 
shall be held to answer for a crime unless on present- 
ment or indictment of a grand jury is invoked in aid 
of the relator, and it is insisted that he is entitled to 
the usual form of trial to determine whether he has 
been guilty of escaping. The prohibition in the 
organic law shields the citizen from trial and convic- 
tion for an alleged crime except in the designated 
mode. If this were an attempt to convict Edwards 
of breaking jail, the point would be well taken. The 
proceeding is not a trial for the original offense nor for 
the crime of escaping, and in virtue of it no adjudi- 
cation can be made that he is guilty of prison breach, 
nor can any punishment be imposed upon him for such 
offense. The single question is whether he has been 
incarcerated for the term adjudged — whether he has 
served at hard labor for the requisite period. There 
can be no more difficulty in determining this question 
of fact in the habeas corpus proceedings than there 
would be in establishing the identity of the prisoner, 
where after escape he is recaptured before the time 
had run. 

In Rex v. Okey et al., 1 Lev. 61, where the defendants 
had been recaptured after conviction for treason and 
escape, it is said: ‘‘ Whereupon they pleaded that they 
were not the persons and issue was taken thereon, anda 
jury returned immediately to try it, which was done, 
and they were not permitted to challenge peremptorily, 
for they are not now tried for treason but only of they 
identity of persons.”’ 

The English courts have found no obstacle in the 
way of executing a prisoner where he has escaped after 
sentence and remained at large beyond the time fixed 
for execution. 

In 1716 Charles Ratcliffe, after conviction and sen- 
tence to death for treason, escaped from prison and 
went to France. About thirty years afterward he was 
brought before the King’s Bench where his identity 
was established and he was afterward beheaded. Ret 
v. Ratcliffe, 18 How. St. Tr. 429; S. C., 1 Wils. 150; 
Rex v. Harris, 1 Ld. Raym. 482. 

I have been unable to find a case in England where 
the precise question involved in this case has beeu 
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raised, but no inference against the power of the Eng- 
lish courts to remand a prisoner until he has served his 
full term of imprisonment, can arise from the fact 
that it does not appear to have been challenged. 

It does not appear that the time at which the pun- 
ishment is undergone is any more of the essence of a 
sentence to imprisonment than it is of sentence to the 
death penalty. In the latter case the practice is un- 
questioned in this State; where the day fixed for exe- 
cution has passed by reason of proceedings for review, 
the court wili order execution of the former judgment. 
The punishment is regarded as the substance of the 
judgment which is not to be evaded because not under- 
gone at the time specified. 

Lord Hale says: ‘If a prisoner for felony be in jail 
and escape and the jailor pursue after him, he may 
take him seven years after though he were out of view.” 
Again: “If a felon escape out of the jail by negli- 
gence, though the jailor be fined forit, he may retake 
the felon at any time after, for the felon shall not take 
advantage of his own wrong or the jailor’s punish- 
ment.’’ 1 Hale, P. C. 602; 1 Russ. 421. 

By an act passed in this State in 1881 a writ of error 
in all cases not capital operates as a stay of sentence. 
A writ of error will not lie until judgment is passed, 
and therefore if time is an essential part of the sen- 
tence, it is within the power of the criminal by suing 
out a writ of error, to escape punishment for such part 
of the time as runs pending the determination of the 
writ. 

The view I have taken is supported by the adjudged 
cases in this country. 

In Cleek v. Commonwealth, 21 Gratt. 777, the defend- 
ant was sentenced to imprisonment for ten months 
commencing July I8th, 1870. He escaped September 
21st, 1870, and was not apprehended until January 14th, 
i871. He sued out a writ of habeas corpus but the 
court refused to discharge him, holding that he must 
bear the full measure of imprisonment imposed. 

In State v. Cockerham, 2 Ired. 204, the prisoner in 
September, 1841, was sentenced to two months’ im- 
prisonment from and after the lst day of November 
then next, but was not committed. At the spring 
term of 1842 the solicitor for the State moved that the 
defendant be taken into custody and the sentence 
carried into effect. The objection was raised that the 
time having elapsed for which the defendant was sen- 
tenced, without any fault of his own, the court had no 
power to imprison him. The objection was 
overruled and an order entered that the judg- 
ment be executed. On appeal the Supreme 
Court, in affirming the order, said, ‘‘that the 
time at which a sentence shall be carried into execu- 
tion forms no part of the judgment of the court. The 
judgment is the penalty of the law as declared by the 
court, while the direction with respect to the time of 
carrying it into effect is in the nature of an award of 
execution.” 

The defendant in Ex parte Clifford, 29 Ind. 106, was 
sentenced September 13th, 1862, to three years in State’s 
prison. January 9th, 1865, he escaped and remained at 
large until April 4th, 1867, at which time he was recap- 
tured. Being brought up on habeas corpus his dis- 
charge was refused. A statute of that State authorized 
the arrest of an escaped prisoner and his detention 
until tried for the escape. The Supreme Court on ap- 
peal held that it did not require legislation to authorize 
recapture of an escaped prisoner and his confinement 
until he served out his full sentence; that the statute 
was not intended to change the common-law rule in 
regard to the capture of felons, but simply to authorize 
the further holding after the sentence of the law had 
been fulfilled, not evaded, until opportunity was given 
for prosecution for the escape. 

The Massachusetts Supreme Court has taken the 
same view of the law in Dolan’s case, 101 Mass, 219. 





where the prisoner asked to be discharged on the 
ground that the term for which he was committed had 
expired by lapse of time, although the period of his 
actual imprisonment was less than that for which he 
was sentenced, by reason of his escape and absence 
from custody for «a year. The court with- 
out reference to statute law declared that the 
sentence of the law is to be satisfied only by 
the actual suffering of the imprisonment imposed, un- 
less remitted by death or by some legal authority; 
that expiration of time without imprisonment was in 
no sense an execution of sentence. 

Hollon v. Hopkins, 21 Kan. 688, is a well considered 
case. There the prisoner was sentenced to the peni- 
tentiary for the period of three years from the 19th 
day of September, 1874, and on the next day after his 
sentence and before his incarceration in the peniten- 
tiary, he escaped from custody and was not re-arrested 
until May, 1878, when he was taken to prison under 
the original sentence. 

The defendant having sued out a writ of habeas 
corpus to test the legality of his detention, was re- 
manded to custody to undergo imprisonment for the 
full term for which he had been sentenced. The Su- 
preme Court said that the amount of punishment pre- 
scribed inhered in the sentence and was the essential 
part of it, while the time at which it was to be under- 
gone was comparatively immaterial and substantially 
no part of it, and that expiration of time without im- 
prisonment was in no sense an execution of sentence. 

Gross v. Rice, 71 Me. 241, is not in conflict with the 
cases which have been cited. There a statute pro- 
viding that a prisoner should not be discharged from 
State’s prison until he had remained the full term for 
which he was sentenced, excluding the time he was 
kept in solitary confinement for violating the prison 
rules, was held to be unconstitutional on the ground 
that it deprived him of liberty without due process of 
law. The distinction is apparent; this was an attempt to 
impose additional punishment upon the prisoner for 
alleged misconduct, without a formal accusation or 
trial, or sentence of any court. It was clearly con- 
trary to foundation principles to vest a power so arbi- 
trary and unlimited in the warden of the prison. The 
court, in giving judgment, adverted to the Dolan case 
and said that it was governed by a different principle. 

An act passed in this State in 1881 (Pamph. L., p. 13), 
which applies only to future escapes, provides that the 
person escaping may, on recapture, be required to 
serve out the whole term for which he was sentenced 
without deducting the time he shall have been at 
large, and that the record kept by the warden of the 
prison shall be prima facie evidence of the time of 
escape and return. 

As tothe mode of proof this legislation is remedial, 
but [ agree with the view of other courts in cases cited, 
that in other respects it is merely declaratory of the 
common law. That such has been the understanding 
of the framers of our statute law concerning crimes 
may be inferred from the fact, that the longest term of 
imprisonment that can under our statute be imposed 
for breaking prison is three years. The crime by 
which the prisoner evaded seven years of service at 
hard labor is punishable by only three years of such 
service. Thusif this contention is right he becomes 
favored in the law by the commission of a second 
crime, and is by reason thereof subject to four years 
less of penal servitude than he would have been if 
guilty of the first offense only. 

No stable support can be found in reasoning upon 
general principles for a rule attended by such conse- 
quences, and I have been unable to find authority for 
it in adjudged cases. 

The facts set out in the return show that the prisoner 
is lawfully held in custody. 
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The demurrer is overruled with leave to the prisoner 
to contest the truth of the return if he desires to do so. 


— 


APPEALS FROM CIRCUIT COURT—INFOR- 
MATION FOR REVENUE FORFEITURE. 


SUPREME COURT OF THE UNITED STATES, 
APRIL 10, 1882. 


UNITED STATES V. EMHOLT. 


At the hearing in the Circuit Court of an appeal from the Dis- 
trict Court, the District Judge who rendered the judg- 
ment appealed from cannot, under § 614 of the Revised 
Statues, give a vote, even by consent of parties, when 
another judge is present; and the case cannot be brought 
to this court upon a certificate of division of opinion 
between him and the other judge. 

An information for a forfeiture under the internal revenue 
laws cannot be brought from the Circuit Court to this 
court by appeal. 

ow 1AL from the Circuit Court of the United 

States for the Western District of Wisconsin. 

This was an information, filed in the District Court 
of the United States for the Western District of 
Wisconsin, for the forfeiture of the right, title and in- 
terest of Severin Schulte in certain real estate on 
which he carried on the business of a distiller, without 
having given bond as required by law, and with intent 
to deprive the United States of the tax on the spirits 
distilled by him. 

In the District Court, held by Judge Bunn, Bernard 
Embholt and Eliza Bergener appeared and answered as 
claimants of the real estate under mortgages from 
Schulte; upon the trial it was found by special verdict 
that Schulte was guilty as charged in the information, 
and that he held the Jegal title to the real estate, 
subject to a mortgage to each of the claimants; judg- 
ment was given that the mortgages constituted no lien 
or incumbrance against the United States, and that all 
the real estate be forfeited ; and the claimants appealed 
to the Circuit Court. 

In the Circuit Court, held by Mr. Justice Harlan and 
Judge Bunn, the judgment was reversed; and a cer- 
tificate, signed by Mr. Justice Harlan only, was 
entered of record, stating that the hearing upon the 
special verdict found in the District Court was, by 
consent of parties, had before the Circuit Justice and 
the District Judge, and that they were divided in 
their opinions on the question whether, upon the facts 
found in the special verdict, the United States were 
entitled to judgment forfeiting the property described 
in the information to the use of the United States, ex- 
cept subject to the interest and claim of the claimants, 
as set out in their answers. 

From the judgment of the Circuit Court the District 
attorney claimed and was allowed an appeal to this 
court. 

Gray, J. This court has no jurisdiction of the 
question certified. The office and object of a certifi- 
cate of division of opinion are to bring to this court 
for determination a question of law upon which the 
opinions of two judges, competent to take part in the 
judgment of the Circuit Court, are opposed to each 
other. By the provisions of the Judiciary Acts of 
September 24, 1759, section 4, and April 29, 1802, 
section 5, re-enacted in the Revised Statutes, 
section 614, upon the hearing in the Circuit 
Court of an appeal from a judgment of the 
District Court, the District judge who rendered the 
decision appealed from, although he may, for the in- 
formation of the Circuit Court, assign his reasons for 
that decision, is probibited from voting or taking part 
in the judgment of the Circuit Court, and that judg- 
ment is to be entered according to the opinion of the 
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judge who is not so disqualified. The provision of the 
act of March 2, 1867, section 2, also incorporated in the 
same section of the Revised Statutes, which, in order to 
prevent failure or delay of justice, permits such a cage, 
by consent of parties, to be heard and disposed of by 
the District judge when alone holding the Circuit 
Court, has no application when another judge jg 
present. And the provisions of the acts of April 29, 
1802, section 6, and June 1, 1872, section 1, 
embodied in sections 650, 652, 693, 697 of the 
Revised Statutes, do not enlarge the authority 
of the District judge in this respect. It necessari- 
ly follows that the case cannot be brought to 
this court upon a certificate of division of opinion 
between the judge who is qualified and the judge who 
is disqualified to take partin the judgment. United 
States v. Lancaster, 5 Wheat. 434; Nelson v. Carland,1 
How. 265. 

The case cannot be treated as before this court on 
the appeal from the Circuit Court, without regard to 
the certificate of division, because it is on the common 
law side of that court. If it is to be considered ag q 
civil action, the proper mode of bringing it up is by 
writ of error, and not by appeal. Bevins v. Ramsey, 
11 How, 185; Jones v. La Vallette, 5 Wall. 579. If, 
according to Clifton v. United States, 4 How, 242, 250, 
it should be treated as in the nature of a criminal pro- 
ceeding, it ishard to see how it could be brought to 
this court at all, except upon a certificate of division 
of opinion. Ex parte Gordon, 1 Black, 503. 

Neither the consent of parties nor the allowance of 
the appeal in the court appealed from can enable this 
court to review the judgment of that court in any 
other form of proceeding than the law _ prescribes. 
Kelsey v. Forsyth, 21 How. 85; Callan v. May, 2 Black, 
541. 

This court having no jurisdiction of the case, the 
appeal must be dismissed, and the case 

Remanded to the Circuit Court 


- 


SLANDER— WORDS ACTIONABLE PER SE- 
DAMAGES AFFECTED BY CHARACTER, 


WISCONSIN SUPREME COURT, JANUARY 10, 1882. 
CAMPBELL V. CAMPBELL. 

In slander, in determining whether words are actionable per se, 
they are to be taken in the sense in which they would 
naturally be understood by those who heard them, 

2. The words “ she is slow poisoning her husband,” are capable 
of being understood as charging the giving of poison with 
intent to kill; and where that meaning is attributed to 
them by proper innuendoes, and there is sufficient evidence 
to support a finding that they were so intended, a nonsuit 
should be denied. 

3. The court charged the jury to consider “all the evidence on 
both sides touching the moral character of the plaintiff,” 
but did not definitely state what effect, if any, such char- 
acter should have in determining the amount of damages; 
and it refused to charge that in actions for slander “‘ a per- 
son of bad character is not entitled to the same measure 
of damages as one of good character, ’’ that if plaintiff's 
“general character’? was bad, that fact must be con- 
sidered in determining the damages, and that the jury 
were at liberty to find only nominal damages. Held, that 
such refusal was error. 

gee IN for slander. The slanderous words were 

“she is slow in poisoning him,’’ which were 
spoken by defendant in reference to plaintiff and her 
husband, From a judgment for plaintiff defendant 
appealed. 

W. J. Allen and Kennedy & Hammel, for appellant. 
Barnes & Goodland, for respondent. 


Cassopay, J. It is urged that the words spoken 
_were not slanderous per se, and that their meaning 
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could not be enlarged by innuendoes, and as there was 
no proof of special damage the verdict must be set 
aside as against evidence. It was held by Lord Holt, 
¢. J., that the court ‘‘ would give no favor to words, 
and would give satisfaction to them whose reputation 
js hurt; and would take words in a common seuse ac- 
cording to the vulgar intendment of the bystanders. 
The rule de mitiori sensu is to be understood where 
the words in their natural import are doubtful and 
equally to be understood in the one sense as in the 
other.” Somers v. House, Holt, 39. 

In a much later case the same court, per Lord Ellen- 
borough, C. J., said, ‘‘ Words are now construed by 
courts, as they always ought to have been, in the plain 
and popular sense in which the rest of the world natur- 
ally understood them.”’ Roberis v. Cumden, 9 East, 95. 
Soin Hankinson v. Bilby, 16 M. & W. 443, Parke, B., 
giving the true test, said: ‘‘ First ascertain the mean- 
ing of the words themselves and then give them the 
effect any reasonable bystander would affix to them.” 

In Peake v. Oldham, 1 Cow. 275, affirming the same 
case in error from the Common Pleas, Lord Mansfield, 
¢. J., held the speaking of the words, ‘‘ lam thoroughly 
convinced that you are guilty, and rather than you 
should go without a hangman [ will hang you,” with 
iunuendoes sufficient to sustain a verdict for the plaint- 
iff. In that case it was said by the court at Common 
Pleas that ‘it (the innuendo) is not therefore contra- 
dictory but explanatory; not introductory of new 
matter, but ascertaining the meaning of the old and 
limiting the general word ‘death’ to one particular 
species of it ‘murder.’ The innuendo is therefore 
sufficiently regular; whether it was true or not that 
such was the defendant’s meaning was a fact for the 
jury to decide upon.’”” 2 W. Bi. 961. In giving the 
opinion the chief justice refers to and follows the old 
case of Ward v. Reynolds, where the gist of what the 
defendant said to the plaintiff was, ‘* He (your hus- 
band) died of a wound you gave him;” and it was 
held the jury were justified in finding ‘“‘ that the de- 
fendant meant acharge of murder.”” The chief jus- 
tice then referring to the case before him added: ‘‘So 
here if shown to be innocently spoken the jury might 
have found a verdict for the defendant; but they have 
put a contrary construction upon the words as laid,” 
and therefore the judgment was affirmed. 1 Cow. 298. 
That ruling was subsequently sanctioned in Roberts v. 
Camden, supra. 

In Blagg v. Sturt, 10 Ad. & Ell. (N. 8.) 899, it was 
“held by the Court of Exchequer Chamber, affirming 
the judgment of the Queen’s Bench, that it is for the 
judge to decide whether a publication is capable of the 
meaning ascribed to it by an innuendo, aud for the 
jury to decide whether such meaning is truly ascribed 
toit.’’ See also Strader v. Snyder, 67 Il. 406; Goodrich 
v. Davis, 11 Metc. 473; Montgomery v. Duley, 3 Wis. 
109; Weil v. Schmidt, 28 id. 187. 

This case seems to be clearly distinguishable from 
Frank v. Dunning, 38 Wis. 270; Weil v. Altenhofen, 26 
id. 708; Vliet v. Rowe, 1 Pin. 413; Bloss v. Tobey, 2 
Pick. 320; Carter v. Andrews, 16 id. 1; Snell v. Snow, 
13 Mete. 278. It is more analogous to Weil v. Schmidt, 
2% Wis. 187; Cottrill v. Cramer, 43 id. 242, and particu- 
larly Ward v. Reynold and Peaks v. Oldham, supra; 
Geary v. Bennett (Wis.) 10 N. W. Rep. 602. In the case 
last cited the slanderous words spoken were: *‘ There 
isa foreign substance in your milk similar to water, 
and it is watered;”’ and they were held on demurrer, 
in view of our statute, actionable per se. Here the de- 
fendant charged the plaintiff during the last sickness 
of her husband and when she was his sole nurse with 
“slow poisoning her husband.” 

Under our statute the administering of poison in 
food, drink or medicine, with the intent to kill or in- 
jare a human being, is a crime punishable by confine- 
Ment in the State prison. Sections 4384, 4374, 43387, 





R.S. Here the evidence tends to prove that the de- 
fendant, on being asked the condition of his brother, 
replied: ‘‘ She is slow poisoning him, the termagon;” 
or “ That termagon is slow poisoning him;”’ or “ He is 
failingand she, I think, is dosing him with slow poison.” 
Then on being asked why he did not “‘see into it’ or 
“look about it,’”? he answered: ‘‘ Wait till he is dead; 
my brother in Oshkosh will skin her alive and I will 
see her in prison;”’ or ‘‘ Wait; if he dies my brother 
in Oshkosh will skin her alive, and I will have her in 
prison — State’s prison.’’ The objection that the plaint- 
iff was allowed to testify that she supposed the de- 
fendant referred to her when he used the word 
“termagon’’ would seem not to be well taken, espe- 
cially as she testified in another connection that in the 
conversation ‘“‘my name was mentioned,” ‘‘the con- 
versation referred to my husband and myself,”’ and all 
the evidence tended to show it could not refer to any 
one else. Opinions of witnesses as to whom pronouns 
and ambiguous words applied have, however, been 
allowed by the courts. Miller v. Butler, 6 Cush. 72; 
Leonard vy. Allen, 11 id. 241; 2 Greenl. Ev., § 417. It 
seems however that before a witness will be allowed 
to give his opinion that words were used in some other 
than their ordinary sense, the foundation must first be 
laid by proving facts giving a peculiar character to the 
expression used. Duvies v. Hartley, 3 Exch. 200. But 
here the error, if any, was cured by the nature of the 
evidence given. 

Within the rule laid down by the Exchequer Cham- 
ber with the sanction of Lord Denman, C. J., above 
quoted and which we approve, it would seem that the 
trial court here could not do otherwise than to hold 
that the words spoken were capable of the meaning 
ascribed to them by the innuendoes, and that the jury 
were justified by the evidence in holding that such 
meaning was truly ascribed to them. This being so 
the nonsuit was properly denied. If it be conceded 
that we are correct in this, it will hardly be contended 
that the damages awarded were excessive. 

Was there any error in charging or refusing to charge 
the jury? The court charged the jury to consider 
among other things ‘‘all the evidence on both sides 
touching the moral character of the plaintiff,’ but was 
silent or at least left it somewhat vague or indefinite 
as to what, if any, effect good or bad character should 
have in determining the amount of damages to be 
awarded. Accordingly the counsel for the defendant 
requested the court to charge in effect that ‘in actions 
of this kind a person of bad character was not entitled 
to the same measure of damages as one of good char- 
acter;”? and if they found for the plaintiff, and also 
found that her ‘general character’’ was bad, “‘ such 
bad character must be considered by”’ them in fixing 
the amount of damages, and that they were at liberty 
to find a verdict for the plaintiff for nominal damages 
only. The court did tell the jury that they had “the 
right to give nominal damages,’’ but nowhere gave the 
substance of what was contained in the other portion 
of the instruction so requested. In actions of slander 
it is well settled that the plaintiff's general character 
is involved in the issue; and evidence showing what it 
is and consequently its true value, may be offered on 
either side to affect the amount of damages. 2 Greenl. 
Ey., § 275; Earl of Leicester v. Walter, 2 Campb. N. P. 
R. 251; Larned v. Buffinton, 3 Mass. 546; Stone v. 
Varney, 7 Metc. 86; Burnett v. Simpkins, 24 Ll. 264. 
The rule thus stated has frequently received the sanc- 
tion of this court. Maxwell v. Kennedy, 50 Wis. 645; 
Wilson v. Noonan, 27 id. 599; B——— v. l » 22 id. 
872; Haskins v. Lumsden, 10 id. 359. 

Whether plaintiff, in the first instance and before 
his character has been assailed, can give evidence of 
his own good character it is not necessary here to de- 
cide. The question of character therefore being in- 
volved aud under the evidence made material for the 
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jury to consider, was it error to refrain eutirely from 
instructing the jury as to the effect of such evidence 
upon the amount of damages to be awarded? The de- 
cisious of this court lead to the conclusion that a party 
has a right to a direct and positive instruction upon a 
. point material to the issue and the evidence if requested 
in time; and if refused and the point involved therein 
is not covered by the general charge, or is left vague 
or indefinite, the judgment will be reversed. Rogers 
v. Brightman, 10 Wis. 55; Roberts vy. McGrath, 38 id. 
52; Wheeler v. Kowst, 46 id. 398; Tupper v. Huson, id. 
647; Conners v. State, 47 id. 523. Similar rules have 
been adopted by other courts. Livingston v. Ins. Co., 
7 Cranch, 544; Taylor v. Hillyer, 3 Blackf. 453; Waush- 
burn v. Tracy, 2 Chip. 128; Fletcher v. Howard, 2 
Aikens, 115; Plummer v. Gheen, 3 Hawks, 66; Zabriske 
v. Smith, 13 N. Y. 322. 

Because the court did not conform to this well 
established rule in the particular mentioned, the judg- 
ment of the Circuit Court must be reversed and the 
cause remanded for a new trial. 


—_——_——_¢—___—_— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL — DISMISSAL OF — FOR WANT OF PROSECU- 
TION.—Respondent took an appeal from a part of the 
decree of the court below which gave the appellant 
affirmative relief, but that appeal was dismissed under 
the ninth rule for want of prosecution. -Held, that 
the case stands here now as though no such appeal had 
been taken. The defendant can therefore only be 
heard in support of the decree as its stands. This has 
long been the settled rule in this court. Canter v. Ins. 
Co., 3 Pet. 318; Chittenden v. Brewster, 2 Wall. 196; 
The Stephen Morgan, 94 U. 8S. 599. An appeal brings 
up for review only that which was decided adversely 
to the appellant. Decree of U. 8. Cire. Ct. W. D. 
Tennessee, March 6, 1882, affirmed. London v. Taxing 
District of Shelby County. Opinion by Waite, C. J. 
[Decided March 6, 1882.] 


CONSTITUTIONAL LAW — POWER OF CONGRESS TO 
LIMIT APPEAL TO QUESTIONS OF LAW.—Congress has 
the constitutional power to confine the jurisdiction of 
this court on appeals in admiralty to questions of law 
arising on the record, and the act of 1875 following 
which a rvie to that effect was made (The Abbotsford, 
99 U. S. 440) is constitutional. lu Wiscart v. Dauchy, 
3 Dall. 321, decided 1796, the question was what could 
be considered under the judiciary act of 1789 on a writ 
of error bringing to this court for review a decree in 
admiralty. The decision turned on the construction 
to be given the 22d section of the act, and Wilson, J., 
in his minority opinion said: *‘Such an appeal,” that 
is to say au appeal in which all the testimony is pro- 
duced in this court, *‘is expressly sanctioned by the 
Constitution; it may therefore clearly in the first view 
of the subject be considered as the most regular pro- 
cess; and as there are not any words in the judicial 
act restricting the power of proceeding by appeal, it 
must be, regarded as still permitted and approved. 
Kiven, indeed, if positive restriction existed by law, 
it would in my judgment be superseded by the supe- 
rior authority of the constitutional provision.”” Ells- 
worth, C. J., however, who spoke for the majority of 
the court, said: ‘* If Congress has provided no rule to 
regulate our proceedings we cannot exercise an appel- 
late jurisdiction; and if the rule is provided we cannot 
depart from it. The question therefore on the consti- 
tutional point of appellate jurisdiction is simply 
whether Congress has established a rule for regulating 
its exercise.”” And further on: ‘It is observed that a 
writ of error is a process more limited in its effects 





than an appeal; but whatever may be the operation if 
an appellate jurisdiction can only be exercised by thig 
court conformably to such regulations as are made by 
the Congress, and if Congress has prescribed a writ of 
error and no other mode by which it is to be eXercised, 
still I say we are bound to pursue that mode and cay 
neither make nor adopt another.’’? And again: “ But 
surely it cannot be deemed a denial of justice thata 
man shall not be permitted to try his cause two or three 
times over. If he has one opportunity for the trial of 
all the parts of his case justice is satisfied; and even if 
the decision of the Circuit Court has been made final, 
no denial of justice can be imputed to our govern- 
ment; much less can the imputation be fairly made 
because the law directs that in case of appeal part shall 
be decided by one tribunal and part by another; the 
facts by the court below and the law by this court. 
Such a distribution of jurisdiction has long been estab- 
lished in England.’’ This was the beginning of the 
rule which has always been acted on, since that while 
the appellate power of this court under the Constitu- 
tion extends to all cases within the judicial power of 
the United States, actual jurisdiction under the power 
is confined within such limits as Congress sees fit to 
prescribe. As was said by Marsball, C. J., in Duros- 
seau vy. United States, 6 Cr. 314, ‘* The appellate powers 
of this court are not given by the judicial act. They 
are given by the Constitution. But they are limited 
and regulated by the judicial act and by such other 
acts as have been passed on the subject.’’ The lan- 
guage of the Constitution is that ‘“ the Supreme Court 
shall have appellate jurisdiction both as to law and 
fact with such exceptions and under such regulations 
as Congress shall make.’’ Uudoubtedly if Congress 
should give an appeal in admiralty causes and say no 
more, the facts as well as the law would be subjected 
to review and re-trial; but the power to except from— 
take out of —the jurisdiction both as to law and fact, 
clearly implies a power to limit the effect of an appeal 
to a review of the law as applicable to facts finally 
determined below. Appellate jurisdiction is invoked 
as well through the instrumentality of writs of errors 
as of appeals. Whether the one form of proceeding is 
to be used or another depends ordinarily on the char- 
acter of the suit below; but the one as well as the 
other brings into action the appellate powers of the 
court whose jurisdiction is reached by what is done. 
What those powers shall be and to what extent they 
shall be exercised are aud always have ‘been proper 
subjects of legislative control. Authority to limit the 
jurisdiction necessarily carries with it authority to 
limit the use of the jurisdiction. Not only may whole 
classes of cases be kept out of the jurisdiction alto- 
gether, but particular classes of questions may be sub- 
jected to re-examination and review while others are 
not. It is no more unconstitutional to provide that 
issues of fact shall not be retried in any case than that 
neither issues of law nor fact shall be retried in cases 
where the value of the matter in dispute is less than 
five thousand dollars. The general power to regulate 
implies power to regulate in all things. The whole of 
acivillaw appeal may be given ora part. The con- 
stitutional requirements are all satisfied if one oppor- 
tunity is had for the trial of all parts of a case. Every 
thing beyond that is matter of legislative discretion, 
not of constitutional right. The Constitution pro- 
hibits a retrial of the facts in suits at common law 
where one trial has been had by a jury (Amendment, 
Art. VII); but in suits in equity or in admiralty Con- 
gress is left free to make such exceptions and regula- 
tions in respect to retrials as on the whole may seem 
best. Decree of U. 8S. Cire. Ct. S. D. New York, 
affirmed. Duncan v. Steamship Francis Wright. 
Opinion by Waite, C. J. 

(Decided April 17, 1882.] 
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CoRPORATION — ENFORCEMENT OF LIABILITY OF 
sfoCKHOLDERS FOR DEBTs.—The charter of the Re- 
public Life Insurance Company of Chicago contains 
the following section: “ The real and personal property 
of each individual stockholder shall be held liable for 
auy and all liabilities of the company to the amount 
of stock subscribed and held by him and not actually 
paid in. In all cases of losses exceeding the means of 
the corporation each stockholder shall be held liable to 
the amount of unpaid stock held by him.” In an ac- 
tion by a policy-holder in the company against a stock- 
holder who had subscribed for $10,000 stock and only 
paid $2,000 to enforce the liability mentioned, held, 
that a demurrer would lie to the declaration, it con- 
taining no averment to the effect that the losses of the 
company or its liabilities exceeded its assets. Judg- 
ment of U. S. Cire. Ct. N. D. Illinois, affirmed. Bluir 
y. Gray. Opinion by Waite, C. J. 

[Decided March 6, 1882. 


MANDAMUS— WILL NOT LIE TO COMPEL ONE OFFI- 
CIAL TO COMMAND ANOTHER TO DO ACT REQUIRED BY 
LAW.—In this case a petition was made to this court 
fora writ of habeas corpus to procure the release of 
the county commissioners of Chambers county, Ala- 
bama, who had been fined and imprisoned by order of 
the United States Circuit Court for alleged contempt 
in refusing and neglecting to collect a special tax which 
the said court had ordered for the purpose of satisfy- 
ing its judgment. The return of the commissioners 
to the peremptory writ of mandamus set forth that 
they had levied the tax as directed, and had instructed 
the tax collector to collect it, but that the latter had 
refused to do so forthe reason that the law did not 
require him to qualify and give bonds for the collection 
of special taxes. The Circuit Court held this return 


to be insufficient, declared the commissioners to be in 
contempt, imposed a fine upon them, and committed 


them to prison until such fine should be paid. Held, 
that in duly levying the tax and putting it into the 
hands of the tax collector the county commissioners 
performed their whole duty; that they were not prop- 
erly chargeable with the collection of the tax, and 
could not be required by mandamus to compel the tax 
collector to do his duty if he neglected it. It was in 
the power of the judgment creditor to proceed by 
mandamus against the collector directly if he would 
not collect the tax, but the commissioners could not 
be held responsible for his failure to do so. In order- 
ing the arrest and punishment of the commissioners 
for not doing what the law did not require them to do, 
the Circuit Court exceeded its jurisdiction and its 
order is void, and the writ of habeas corpus should 
issue. The court say: “If the command of the pe- 
remptory writ of mandamus was in all respects such 
as the Circuit Court had jurisdiction to make, the 
proceedings for the contempt are not reviewable here. 
But if the command was in whole or in part beyond 
the power of the court, the writ or so much as was in 
excess of jurisdiction was void, and the court had no 
right in law to punish for any contempt of its unauthor- 
ized requirements. Such is the settled rule of decision 
in this court. Ex parte Lange, 18 Wall. 165; Ex parte 
Parks, 93 U. S. 22; Ex parte Siebold, 100 id. 371; Ex 
parte Virginia, id. 339. It is also settled that more 
cannot be [required of a public officer by mandamus 
than the law has made it his duty to do. The object 
of the writ is to enforce the performance of an exist- 
ing duty, not to create a new one.” ‘The case then 
clearly presents itself to us as a proceeding against the 
commissioners for contempt in not causing the tax to 
be collected after they had done all they were required 
to do to charge the tax collector with the duty of 
making the collection. This we cannot but think was 
beyond the jurisdiction of the Circuit Court. The 
duty of the commissioners in respect to the collection 





of the tax is performed when they have done all that 
is necessary to authorize a qualified tax collector to 
enter upon his work under the law. Whatever it is 
within the power of the creditor to compel the tax 
collector to do without the intervention of the court 
of commissioners, the commissioners are not required 
by the writ against them todo. Their whole duty in 
respect to the collection of the tax is performed when 
they have so far set the machinery of collection in 
motion that others are required to keep it going. Their 
obligations in this respect eud where those of another 
public officer begin. They cannot be required by man- 
damus to compel another officer to do his duty if with- 
out their intervention the moving party can himself 
accomplish the same result. The general principle 
which governs proceedings by mandamus is that what- 
ever can be done without the employment of that ex- 
traordinary remedy may not be done with it. It only 
lies when there is practically no other remedy. Asa 
necessary consequence the writ must issue directly ~ 
against him whose duty it is to do the thing which the 
parties seek to have done; for as was said in Reg v. 
Mayor of Derby, 2 Salk. 436, ‘it is absurd that the 
writ should be directed to one person to command an- 
other.’ ”’ Petition granted unless the parties are will- 
ing that an order of discharge be entered without 
further proceedings. Ex parte Rowland. Opinion by 
Waite, C. J. 
(Decided Jan. 23, 1882.] 

—__>-___———- 


MASSACHUSETTS SUPREME 
COURT ALRSTRACT. 
NOVEMBER, 1881. 


JUDICIAL 


CRIMINAL LAW — NUISANCE — CONTENTS OF INDICT- 
MENT.—An indictment for nuisance set forth that an 
offensive collection of filth described was situate near 
the dwelling-houses of divers persons and also near the 
highway, and was alleged to be to the common 
nuisance of the inhabitants of said houses, and also to 
that “of all other persons then and there passing upon 
and along said public road and highway." Ield that 
this sufliciently averred the nuisance to be public in its 
character and properly to be remedied by a public 
prosecution. It is often said that in case of nuisances 
at eommon law, the indictment should conclude with 
the allegation that the offense was committed to the 
common nuisance of the people of the Commonwealth. 
Commonwealth v. Brown, 2 Gray, 74; Common- 
wealth v. Parker, 4 Allen, 314. By this, nothing more 
is meant than that it should be alleged to be to the 
damage and common nuisance of those people of the 
Commonwealth so situated as to be liable to be affected 
by it. It would not be easy to imagine a nuisance 
which would directly affect all the people of the Com- 
monwealth. Buta nuisance is properly a subject of 
public prosecution if it affect the public generally in 
the place where it may be created or where its in- 
fluence may be felt; and the office of the allegation ad 
commune nocumentum is performed if it avers the 
nuisance complained of to be to the injury of that 
portion of the public. It is thus sufficiently averred to 
be something more than injurious to particular per- 
sons whose only redress would be by private actions. 
Commonwealth of Massachusetts v. Sweeney. Opinion 
by Devens, J. 


CRIMINAL LAW — ADULTERY—SAME ACT MAY BE 
ADULTERY AND ALSO RAPE.—In an indictment for 
adultery against B., a man, and C., a married woman, 
there was evidence tending to show that B. had con- 
nection with C. while she was in a state of stupidity 
and incapable of resisting the act of B. Held, that 
even if the act of B. was rape he might be convicted of 
adultery. The act of sexual intercourse by a married 
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man with an unmarried woman, or by an unmarried 
man with a married woman, is adultery in the man 
without regard to the guilt of the woman. And it is 
no less adultery that itis also rape. The offenses are 
different in the nature of the wrong done and in the 
facts which constitute them. Neither includes the 
other, and a defendant may be convicted of either 
without allegation or proof of some facts essential to 
the other. Carnal knowledge of a woman is the fact 
common to both. If itis with force and against her 
will, the crime is rape, and the fact that she is married 
is immaterial; if she is a married woman, the crime is 
adultery, and the fact that it is by force is immaterial. 
That a man cannot commit rape upon a married woman 
without also committing adultery, only shows that he 
commits both crimes by one act which includes all the 
elements of both. Morey v. Commonwealth, 108 Mass. 
433. Commonwealth of Massachusetis v. Bakeman. 
Opinion by Allen, J. 


EvIDENCE— PAROL ADMISSIBLE TO SHOW WRITING 
WAS DELIVERED CONDITIONALLY.—Conversations both 
at the time of the delivery of a written instrument and 
also before such delivery, showing that the delivery 
was conditional, held, to be admissible. The manual 
delivery of an iustrument may always be proved to 
have been on a condition which has not been fulfilled, 
in order to avoid its effect. This is not to show any 
modification or alteration of the written agreement, 
but that it never became operative and that its obliga- 
tion never commenced. Whitaker v. Salisbury, 15 
Pick, 534; Davis v. Jones, 17 C. B. 625. Whether the 
delivery of a paper is absolute or conditional is a ques- 
tion of fact. That a delivery should be conditional, it 
is not necessary that express words to that effect 
should be used at the time. That conclusion may be 
drawn from all the circumstances which properly form 
a part of theentire transaction, whether in point of 
time they precede or accompany the delivery. Murray 
v. Earl of Stair, 2 B. & C. 82. Wilson v. Powers. 
Opinion by Devens. J. 


FIXTURES— WHAT PASSES FROM VENDOR TO VEN- 
DEE — NAMING SOME NOT EXCLUSIVE OF OTHERS — RE- 
PLEVIN WILL LIE TO RECOVER ARTICLES SEVERED 
FROM REALTY.—S. executed a deed of land to L., con- 
taining buildings, “together with all the trees, 
shrubbery, fences, fountain basin and pipes connected 
therewith now upon said lot; also all steam heating 
apparatus and itsconnections; all chandeliers, all gas 
and water fixtures, all window shades and fixtures, 
and all window screens now contained inthe house,” 
with all appurtenances, possession of the premises to 
be thereafter given, aright being given S. to occupy 
until that time inthe deed. S., before giving posses- 
siou, removed some marble slabs and cast iron screens 
which were shown to be a part of the steam heating 
apparatus that would not be complete without them, 
and one iron front piece used for the grate and fire 
place, which latter was fixed in the wall by masonry. 
Held, that these articles removed passed to L. by the 
deed, and that he could maintain replevin against 8. 
for them, even before the termination of the agreed 
period of occupancy if S. removed them from their 
places with the intent to sever them from the realty. 
Whatever the owners in fee of an estate annexes to it 
for the better enjoymeut of it is presumed to be done 
for its improvement, and thus becomes a part of the 
realty. The object, the effect, and the mode of annexa- 
tion are all to be considered in determining whether 
any specific articles are movable fixtures. McLaugh- 
lin v. Nash, 14 Allen, 136; Pierce v. George, 108 Mass. 
78; McConnell v. Blood, 123 id. 47; Guthri v. Jones, 
108 id. 191; Southbridge Savings Bank v. Exeter 
Works, 127 id. 542; Smith Paper Co. v. Servin, 130 id. 
6ll. It need not appear that the freehold would be 





injured by the removal if the article was fitted to the 
place or where it rendered that with which it was con- 
nected more ornamental. Theo enumeration of certain 
articles in the deed did not exclude other articles 
which as between the grantor and the grantee might 
be treated as part of the realty. A charge that if §, 
severed from the real estate the articles mentioned, 
and removed them from their places with a view to 
appropriate them to herself and to deprive L. of his 
property therein, an action of replevin could be 
properly brought before the expiration of her term of 
occupation under the deed, held, correct. Replevin 
can only be maintained by one who has a right to the 
immediate possession of the goods replevied. Richard- 
son v. Reed, 4 Gray, 441; Wade v. Mason, 12 Gray, 335, 
The question is thus presented whether such a sever- 
ance as stated gives a right of immediate possession to 
the owner of the realty from which they have been 
severed. It is a question similar to that which has 
been several times presented between the remainder- 
man and the tenant for life who has committed waste 
by felling timber for purposes other than those of the 
estate, where it has been held that such wood at once 
becomes the property of the remainderman, who may 
immediately enter and take it. Clark v. Holden, 7 
Gray, 8; Phillips v. Allen, 7 Allen, 115. Where one 
violates the terms of a bailment of personal property 
by removing it from the place where alone he was 
entitled to use it, or by selling it, the rule is similar. 
His wrongful act terminates his possession, and the 
bailor has a right to it immediately. Billings vy. 
Tucker, 6 Gray, 368. S.wasthetenant of L. Articles 
which were a part of the realty were let to her for use 
on the premises during the term. If by her wrongful 
act she separated them they become at once the 
personal property of the landlord, and all right of the 
wrong-doer ceased therein. Leonard y. Stickney. 
Opinion by Devens, J. 
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NEW JERSEY SUPREME COURT ABSTRACT. 
NOVEMBER TERM, 1881.* 

CONSTITUTIONAL LAW — RIGHT OF TRIAL BY JURY 
IN CIVIL ACTIONS — MODE OF PROCEDURE NOT VESTED 
r1GHT.— There is in this State no constitutional right 
to trial by jury on appeal from the courts for trial of 
small causes in cases where no jury was demanded be- 
low. If a party goes to trial before a justice, without 
demanding a jury, under statutes which provide that 
on appeal from the decision of the justice the cause 
shall be heard and determined by Appellate Court 
without a jury, he thereby waives any right to jury 
trial on appeal. NoJperson has a vested right in any 
particular mode of procedure in actions at law; and 
except where the constitution expressly guarantees 
some certain mode, the procedure may be modified by 
the legislature at wiil. Parties may waive their 
merely private rights, whether constitutional or other- 
wise, at their pleasure. Sedg. on Stat. and Const. Law, 
111. And of this class is the right of trial by jury in 
civil causes. Lee v. Tillotson, 24 Wend. 337; Ten 
Eyck v. Farlee, I Harr. 348. It does not at all concern 
public interests, and if the legislature provides that 
by proceeding to trial before a justice without a jury 
suitors shall be considered as surrendering all right to 
jury trial for the settlement of the pending contro- 
versy, parties so proceeding are bound by the waiver. 
Wanser v. Atkinson. Opinion by Dixon, J. 


FALSE IMPRISONMENT — PHYSICIANS’ CERTIFICATE 
OF INSANITY — PLEADING.—The declaration alleges 
that the defendants, who are practicing physicians, 
did falsely and maliciously certify in writing, under 








* Appearing in Vroom’s (43 N.Jd. Law) Reports. 
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oath, that they had examined into the state of health 
and mental condition of Hannah L. Force, and that 
in their opinion she was insane and a fit subject to be 
sent to the State asylum for the insane, by means of 
which false certificate the defendants wrongfully and 
without reasonable cause, caused and procured the said 
Hannah to be arrested by her body and imprisoned in 
said asylum. This declaration shows no legal cause of 
action. It fails to aver that the defendants actually 
caused or procured the arrest, and discloses no facts 
from which it appears that the false certificate could 
have been the means of procuring the arrest. There 
is no logical connection between the wrongful act im- 
puted to the defendant, to wit, the making of the false 
certificate, and the consequence attributed to it. 
Force v. Probasco. Opinion by Van Syckel, J. 


LIBEL'— ACTION FOR, AGAINST CORPORATION — 
PRIVILEGE — STATEMENT TO JUSTICE ISSUING WAR- 
RANT — EVIDENCE — SEPARATE PUBLICATIONS. — (1) 
An action for libel will lie against a corporation. 
There was an early impression that inasmuch as 
malice was an element in every libel, and as it was 
thought that a corporation was an entity without 
mind, so no bad mind or malice could be attributed to 
acorporate bodv. This was the view taken by Baron 
Alderson in Stevens v. Midland Counties R. Co., 10 
Exch. 352, a case decided as late as 1854. It was an 
action for malicious prosecution. The same view was 
taken by some courts tn this country. In Childs v. 
Bank of Missouri, 17 Mo. 213, decided in 1852, it was 
held that an action for malicious prosecution would 
not lie against a corporation, because it was incapable 
of malice. In Owsley v. Moutgomery and West Point 
R. Co., 387 Ala. 560, decided in 1861, it was held that 
while an action for false imprisonment would, an ac- 
tion for malicious prosecution would not, lie against a 
corporation. The distinction was drawn between acts 
creating liability without regard to motive, and con- 
duct, which, without motive, creates no liability. 
There is no reason why there should exist any immu- 
nity for corporations for malicious torts. Forall torts 
not malicious it is held by a uniform line of cases, I 
think, without a single exception, that a corporation is 
responsible. Addison on Torts, 1117; Cooley on Torts, 
119. See, also, Brokaw v. New Jersey R. Co., 3 Vroom, 
828; Whitfield v. South East R. Co., FE. B. & FE. 115; 
Green v.London G.O. Co.,7 C.B.(N.S.) 290. (2) The pub- 
lication of astatement made by a justice of what had 
been said by persons applying to him for a warrant, 
which statements do not appearin any affidavit, nor 
were made as part of a hearing, are not privileged. 
See upon the subject of privilege as to judicial pro- 
ceedings, Curry v. Walter, 1 Bos. & Pul. 525; Wason 
v. Walter, 38 L. J. (Q. B.) 34; Lewis v. Levy, E. B. & 
E. 37. (3) Separate publications made concerning the 
plaintiff which are not themselves actionable are ad- 
missiblein an action for libel. There is arule enunci- 
ated by many courts that proof of distinct slanders 
and libels cannot be shown, because it is impossible to 
prevent a jury from assessing damages, not only for 
the one in suit, but for all proven. Frazier v. McClos- 
key, 60 N. Y. 337; Bodwell v. Swan, 3 Pick. 376; 
Leonard v. Pope, 27 Mich. 145. The rule as stated has 
not received the uuiform approval of the courts of this 
country. State v. Riggs, 39 Conn. 498; Stearns v. 
Cox, 17 Ohio, 590. In Fngland there was foratime a 
tendency toward the exclusion of all separate libels in 
all cases. Defries v. Davis, 7 C. & P. 112. But when- 
ever the presence of express. malice is involved in the 
cause, the rule is now stated to be that separate libels 
are provable as showing the malicious motive of the 
defendant. Pearson v. Lemaitre, 5 M. & G. 700; Bar- 
rett v. Long, 3H. L. Cas. 395. If such pnblications are 
actionable, it seem that they are still admissible when- 
ever the question of malice in fact is to be left to the 








jury. McDermott v. Evening Journal Association. 
Opinion by Reed, J. 


TAXATION — EQUALITY OF—TAXATION OF BANKS 
WHEN OTHER CORPORATIONS EXEMPT— NATIONAL 
BANK SHARES—DEDUCTIONS.— The provision of the 
Constitution that property must be assessed for 
taxation by uniform rules and according to its true 
value, does not require that all property should be 
taxed, and is not infringed by the taxation of bank 
shares, when shares in all other classes of corporations 
are exempt. Nor is it violated by the fact that shares 
in the same bank are rated differently in different 
townships if such inequality of valuation arises from 
accident or mistake, or even willful default of the as- 
sessor in the individual case, and not from any system 
of valuation designed to produce it. This constitu- 
tional provision requires and is satisfied by such regu- 
lations as should impose the same percentage of its ac- 
tual value upon all taxable property in the township 
for township purposes, in the county for county pur- 
poses, and in the State for State purposes. See Ex- 
change Bank v Hines,3 Ohio St.1. State v. Runyon, 
12 Vroom, 98; Cummings v. National Bank, 101 U. 8. 
153; National Bank v. Kimball, 103 id. 732. Bank 
shares may be rated at more than would be produced 
by a division of the capital and surplus among all the 
shares, the bank’s business and franchises being like- 
wise entitled to consideration in fixing their real 
worth. Under the act of Congress, section 5219 of the 
Revised Statutes, shares in National banks are to be 
assessed at their actual value, without any deduction 
on account of the bank’s capital or surplus being in- 
vested in United States securities. Thissection is not 
infringed by Statelaws which provide that all personal 
property, including money and all debts owing by sol- 
vent debtors, and shares in National and State banks 
and other corporations, shall be assessed at their true 
value and taxed at an equal rate, even if these laws 
also provide that certain classes of property, including 
shares in certain classes of corporations, shall be ex- 
empt from taxation. See Newark City Bank v. As- 
sessor, 1 Vroom, 15; Bank of Commerce v. New York, 
2 Black. 620; People v. Commissioners, 4 Wall. 244; 
People v. Weaver, 100 U. 8. 529; Pelton v. National 
Bank, 101 id. 529; First National Bank v. Waters, 23 
Alb. L. J. 413; Van Allen v. Assessors, 38 Wall. 573; 
National Bk. v. Commonwealth, 9 id. 353; Hepburn v. 
School Directors, 23 id. 480; People v. Commissioners 
of Taxes, 94 U.S. 415. Stratton v. Collins. Opinion 
by Dixon, J. 
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GEORGIA SUPREME COURT ABSTRACT. 


EVIDENCE — ADMISSIONS OF ONE ALLEGED PARTNER 
DO NOT PROVE PARTNERSHIP.— The sayings and ad- 
missions of one of an alleged partnership, not in the 
presence of the others, nor brought to their knowledge 
and assented to or ratified by them, are inadmissible 
to bind the other party or establish the existence of a 
partnership. Flournoy v. Williams. Opinion by 
Speer, J. 

[Decided March 7, 1882.] 


MUNICIPAL CORPORATION —NOT LIABLE FOR REA- 
SONABLE TEMPORARY OBSTRUCTION OF STREETS.— A 
temporary and reasonable obstruction of its streets by 
a city, intended for the public safety and convenience, 
will not render it liable for damages because of injury 
therefrom, where it appears that the obstruction was 
not negligently made or carelessly guarded. Stretch- 
ing ropes across a street while a firemen’s parade and 
exhibition are progressing is such a temporary and rea- 
sonable obstruction. Simon v.City of Atlanta. Opin- 
ion by Speer, J. 

[Decided Jan. 24, 1882.] 
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NEGLIGENCE— WHEN RECOVERY HAD FOR INJURY: 
— A recovery may be had for a personal injury though 
there be no proof of loss of service or value of plaint- 
iff's services, where there is proof made ag to the ex- 
tent of injury, confinement to bed, disability for 
work, mental and bodily suffering, and physician's 
bill. Georgia Railroad Co. v. Neel. Opinion by 
Crawford, J. 

[Decided April 20, 1882.] 


SLANDER — CHARGE OF FRAUDULENT CONVERSION.— 
To charge another with fraudulently converting 
money to his own use, is actionable per se, as being 
calculated to exclude him from society. This is true, 
whether the words used charge a crime punishable by 


lawornot. Elsasv. Browne. Opinion by Crawford, J. 
(Decided Jan. 31, 1882.) 


TELEGRAPH — LIABILITY OF COMPANY FOR ERROR 
IN MESSAGE — CONDITIONS AS TO REPETITION.—B. de- 
livered toa telegraph company at Columbus, Ga., a 
telegraphic message to be sent to New York, in these 
words: ‘ Cover two hundred September and one hun- 
dred August;’’ the message as delivered by the com- 
pany in New York was: ‘Cover two hundred Sep- 
tember, two hundred August.’’ By reason of the 
error B. suffered loss. In an action by B. against the 
company for such loss, held, that it being shown that 
the message sent was changed in its transmission, the 
burthen was on the company to show that it had ex- 
ercised proper diligence about the business of such 
transmission. In this case the agent of the company 
shows by his evidence that the error was his own, and 
the result ‘“‘of the operation of unconscious mental 
action.”’ Against such “unconsciousness’’ the law 
gives redress when loss results therefrom. Any rule or 
regulation of the telegraph company which seeks to 
relieve it from performing its duty, belonging to the 
employment, with integrity, skill and diligence, con- 
travenes public policy as well as the law, and under it 
the party at fault cannot seek refuge. If it became 
necessary forthe company in transmitting messages 
with integrity, skill and diligence, to secure accuracy 
by having said messages ‘‘repeated,’’ then the law 
devolves upon it the duty of repeating them. To say 
the company shall oily be liable for the amount of 
tolls paid out is practically to excuse them altogether. 
Western Union Telegraph Co. v. Blanchard. Opinion 
by Speer, J. ° 

[Decided March 7, 1882.] 





RECENT ENGLISH DECISIONS. 

INSURANCE— MARINE POLICY — WHEN RISK ON 
FREIGHT COMMENCES.— The plaintiffs, shipowners, by 
a policy of insurance, underwritten by the defendants, 
caused ‘“‘ themselves to be insured, lost or not lost, at 
and from Liban to Bordeaux, upon freight (valued at 
interest), of and in the vessel Hawthorn, beginning 
the adventure upon the said goods or freight from the 
loading thereof on board the said ship at Liban, and 
to continue and endure during the said vessel’s abode 
there, and until the said vessel shall have arrived at 
Bordeaux, and the said goods shall be safely delivered 
from the said ship.”” The plaintiffs said vessel com- 
menced loading at Liban a cargo of oats for Bordeaux, 
and a portion of the cargo was in lighters alongside, 
and was about to be transferred to the said vessel, 
when, by reason of the perils of the sea, the said light- 
ers and portion of cargo were wholly lost, and the 
plaintiffs were prevented from earning the freight in- 
sured. Held, upon demurrer, that the plaintiffs could 
not recover. Q. B. D., Feb. 22, 1882. Hopperv. Wear 
Marine Insurance Co. Opinion by Mathew, J. (46 L. 
T. Rep. [N..8.] 107). 





LEASE— WHEN LESSOR HAS ALTERNATIVE REMEDY 
FOR BREACH.— The plaintiffs had demised certajy 
premises at H. to the defendants, and had brought ap 
action of ejectment to recover possession of them; 
and alleged in their statement of claim that breaches 
of covenant entailing forfeiture had been committed 
by the lessees. The defendants contended in their 
statement of defense that the lease sued upon by the 
plaintiffs contained in its reddendum clause a provision 
that on doing the acts complained of (the alleged 
breaches) the lessees were liable only to pay an extra 
or penal rent. The plaintiff demurred to the defend. 
ants’ statement of defense. Held, on demurrer, that 
the remedy of the plaintiffs was alternative, and that 
the right of the plaintiffs to re-enter for breaches of 
covenant contemplated by the lease was not inconsist- 
ent with the proviso for the payment of such extra 
rent by the defendants, and that the demurrer must 
be allowed. Q.B. D.. Feb. 28, 1882. Weston v. Metro- 
politan Asylums Board. Opinion by Mathew and Cave, 
JJ. (46 L. T. Rep. [N. 8.] 166). 


MORTGAGE — RIGHTS OF ASSIGNEE OR MORTGAGEE 
OF EQUITY OF REDEMPTION AS TO EQUITIES.— An as- 
signee or mortgagee of an equity of redemption takes 
subject to all the equities in which the assignor or 
mortgagor was subject at the date of assignment, but 
free from any equities which would have arisen against 
the assignor or mortgagor of the equity of redemption 
at a subsequent date if he had 'not assigned or mort- 
gaged it. If, therefore, the owner in fee simple of 
Whiteacre and Blackacre mortgages those properties 
to two different persons, and subsequently assigns or 
mortgages the equity of redemption of Blackacre to 
A., and after such assignment or mortgage the prior 
mortgages of the two properties become vested in B., 
B. is not entitled,as against A., to consolidate the 
mortgage of Whiteacre with his prior mortgage of 
Blackacre. White v. Hillacre, 3 Y. & C. Ex. 597, ap- 
proved and followed. Reevor v. Luck, L. Rep., 4 Eq, 
537, not followed. Other cases referred to: Cummins 
v. Fletcher, L. R. 14 Ch. D. 712; Jennings v. Jordan, 
L. R., 6 App. Cas. 701; Watson v. Mid-Wales R. Co, 
L. R., 2 C. P. 593; Vint v. Padgett, 31 L. T. Rep. 21; 
Mills v. Jennings, 45 L. T. Rep. (N.S.) 593; Jones v. 
Smith, 2 Ves. 372; Ch. Div., Feb. 18, 1882. Harter y. 
Colman. Ovinion by Fry, J. (46 L. T. Rep. [N. 8] 
154). 


INSURANCE LAW. 

FIRE POLICY—CONDITION AVOIDING—REPRESENTA- 
TIONS AS TO INTEREST.—Where the terms of a policy 
of fire insurance provide that ‘if the interest of the 
assured in the property be any other than the entire, 
unconditional, and sole ownership of the property for 
the uses and benefit of the assured, or if the building 
stands on leased ground, it must be so represented to 
these companies, and soexpressed in the written part 
of this policy; otherwise the policy will be void,” it 
is the duty of the party applying for insurance to dis- 
close the nature of his interest in the property to be 
insured, and from the mere fact that the company’s 
agent made no inquiry concerning the extent of 
applicant’s interest, a waiver of the provision on the 
part of the company cannot be presumed. Such pro- 
visions must be upheld and enforced, not simply on 
the ground that it isa warranty to be enforced inde 
pendently of their materiality, but upon tho ground 
that it calls for the disclosure of material facts. See 
Insurance Co. v. Lawrence, 10 Pet. 507; Jenkins v. 
Insurance Co. 7 Gray, 370; Rohrback v. Insurance Co. 
62 N. Y. 47; Hall v. Insurance Co., 6 Gray.. 186; Liberty 
Hall Assoc. v. Insurance Co., 7 id. 265; Commonwealth 
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y. Insurance Co., 112 Mass. 136; Findley v. Insurance 
Co., 30 Penn. St. 311; Tarten v. Insurance Co., 9 Cush., 
490; Allen v. Insurance Co., 12 id. 366; U. S. Cire. Ct. N. 
D. Iowa, April, 1881. Waller v. Northern Assurance 
Co. Opinion by McCrary, C.J. (10 Fd. Rep. 232.) 


Frre POLICY — PROVISIONS AS TO ARBITRATION.— In 
this case a fire insurance policy provides that ‘if dif- 
ferences shall arise touching any loss or damage, after 
proof thereof has been received in due form, the mat- 
ter shall, at the written request of either party, be sub- 
mitted to impartial arbitrators, whose award in writ- 
ing shall be binding on the parties as to the amount of 
such damage, but shall not decide the liability of the 
company under the policy. Itis furthermore mutual- 
ly agreed that no action against this company for the 
reeovery of any claim by virtue of this policy shall be 
sustainable in any court until an award shall bave 
been obtained fixing the amount of such claimin the 
manner above provided.”’ Held, that this provided 
for an award only in case of a difference as to the 
amount of a loss; that as an arbitration might have 
been and was not demanded by the insurer, the 
assured may maintain an action on the policy without 
alleging an arbitration. Such agreement as to arbitra- 
tion, being collateral to the agreement to pay the loss, 
does not oust the courts of jurisdiction to enforce the 
latter agreement. See upon this subject, Avery v. 
Scott, 8 Exch. 487; Mentz v. Armenia Fire Ins. Co., 79 
Penn. St. 478: Lasher v. Northwestern Nat. Ins. Co., 25 
N. Y. 98; Hurst v. Litchfield, 39 N. Y. 377. Wisconsin 
Sup. Ct. Nov. 3, 1881. Phoenia Insurance Co. v. 
Badger, Opinion by Orton, J., (53 Wis.) 


CORRESPONDENCE. 


Doctors DISAGREE. 
Editor of the Albany Law Journal: 


The proposition to which Judge Finen gave utterance 
in his recent address before the Albany Law School, 
and of which you approved in your last issue, is in 
direct conflict with the conclusions of science. So 
firmly is it established by modern research that ‘‘ the 
mental essence is not originally alike in all,’ that it is 
most surprising a man of Judge Finch’s attainments 
should deliver a lecture based on the opposite proposi- 
tion, and a lecture, too, which advocates the pursuit 
of general culture, in science and literature, by the 
legal student. The speaker must himself have failed 
tokeep in the line of recent investigations and can 
hardly have read a mental philosophy later than 
locke’s. Any raiserof thoroughbred stock could give 
him testimony as to the value of inherited physical 
tendencies, while Francis Galton’s book on Hereditary 
Genius, to mention no other, would prove to him the 
existence of the same tendencies in the realm of mind. 
Belief that ‘‘all men are equal” has been the cause of 
much wasted energy, for it leads men to think them- 
selves capabie of coping with their natural superiors, 
and to believe they can attain and fill positions for 
Which they are not fitted, and to which their mental 
Powers can never carry them. ‘Tis a doctrine now 
generally confined to school committees’ addresses to 
their fledglings and is a dangerous one to instill into 
the minds of ambitious young law students. 


Respectfully, 
JOHN CoTTON DANA. 


(See Current Topics. Ep. Aus. LAw Jour.] 





NEW BOOKS AND NEW EDITIONS. 





Rosrinson’s History oF THE HigH Court oF CHAN- 
CERY. 

History of the High Court of Chancery and other Institu- 
tions of Enyland, fromthe time of Caius Julius Caesar until 
the accession of William and Mary. By Conway Robinson. 
(Vol. 1 to the death of Henry VIII.) Richmond: J. W. 
Randolph & English, 1882.”" Advance Sheets. 

| ~ ponderous tome of 1215 pages is certainly a 

literary monstrosity. At this day of ‘* books 
without end” so big a book as this, in order to have 
warranted its publication, should have possessed some 

superior quality. We confess that we cannot invent a 

single excuse for the publication of this particular big 

book. It possesses no meritorious quality whatever, 
excepting perhaps the printing, which is fairly up to 
the standard. 

Professing to be a history, Mr. Robinson’s work is, 
in a literary sense, no history at all, for it neariy fails 
to mention the Court of Chancery and the institutions 
usually deemed kindred to the subject of equity 
jurisdiction. What particular institutions this book 
is concerned with, we confess not to be able to discern. 
The late Dr. Lieber of Columbia College gave a 
notable definition of the term “ Institutions,” 
(Lieber’s Civil Liberty and Self Government, p. 300, et. 
seq.), a definition of extended significance: but Mr. 
Robinson seems to regard trite historical incidents, 
murders, deaths, burials, fortifications, antiquarian 
lore and scraps of biography at second hand, as legiti- 
mate institutions of England; for these things occupy 
nine-tenths of his book. He has given us no account 
of any one particular institution, its beginning, its 
growth and expansion, or its legitimate sphere. Nor 
has he added one single comment of value to the 
literature of particular institutions. Our author, in 
his extraordinary preface, indicates that he had in- 
tended to wriie a good history of the Court of Chan- 
cery, so as to fill a recognized hiatus in literature; but 
in the course of this laudible undertaking, as he 
intimates, he felt ‘‘that the history should embrace 
other institutions of England” and ‘be illustrated by 
surrounding circumstances.’’ In pursuit of the 
“surrounding circumstances’? Mr. Robinson has 
evidently concluded that he could with entire safety 
leave the history of the High Court of Chancery and 
the other institutions of England until the second 
volume of his work. This resolution was perhaps not 
unwise, as if has given our author the first volume in 
which to transcribe most of Stubb’s Constitutional 
History of Fngland, a very valuable work, as Mr. 
Robinson flatteringly concedes in his preface. This 
preface, by the way, devotes the place of emphasis to 
the ancestry of George Washington, a fact which led 
us, at the outset, to anticipate the somewhat desul- 
tory treatment which follows; for George Washing- 
ton’s ancestry, interesting as it always is to Ameri- 
cans, can hardly be regarded as a precisely cognate 
subject to the ‘“* High Court of Chancery. ”’ 

The first Title of volume one (why this historical 
work is divided into Titles we do not know), relates to 
the *‘ Institutions of Britain from its Invasioa by the 
Romans until the Norman Conquest.’’ This is a con- 
siderable period, and as our author begins at the very 
beginning of his subject we had anticipated a reference 
to original and authentic sources of information, as 
well as to the latest investigations of an ethnological 
and philological character, and especially to the works 
of the comparative and historical jurists, all which 
tend to throw much light on the law-germs of primi- 
tive peoples. We had hoped to find some theory of the 
origin of the English fole-law, its precise debt to the 
imported tribes, or at least some intelligent account of 
the subject. But this book contains nothing of the 
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sort, and not even the author's patriotic allusion to 
Washington, at the outset, induces him to refer to the 
very creditable American essayists who have con- 
sidered Anglo-Saxon Law (Bigelow’s History of Pro- 
cedure in England; Essays in Anglo-Saxon Law, Bos- 
ton, 1876). In this same period our author pursuing 
the chronological order with a vengeance, and intro- 
ducing the subject precisely at the right year, but 
amidst his reminiscences of the formative period of 
English history, makes an allusion to the Corpus Juris 
Civilis. Here, certainly, an extended digression 
would not have been inappropriate for the precise re- 
lation of the Civil law to equity jurisprudence as 
formulated by the English Chancellors, is fascinating 
to every English and American lawyer. But Mr. 
Robinson, with a quotation not so extended as that re- 
lating to the physical appearance of Edward I., 
passes on to fields and quotations new. 

The second Title of this book, relates to the ‘ Institu- 
tions of England during the Norman period.” Here, 
we certainly expected a summary of the learning on 
tenures and the feudalism of the Normans, and some 
allusion to ‘Placita Anglo Normanica,”’ as well as to 
the excellent original materials of this period of Eng- 
lish history, much of which relates to jurisprudence 
and to juridical science. But our author goes 
reaping away with his indefatigable scissors, tell- 
ing us nothing new and quoting from second-hand 
sources. To have produced such common-place as this 
book, it was useless to begin with the time of Caesar. 

The subsequent titles of this work manifest no 
visible improvement. ‘‘ Lord Campbell’s Lives” con- 
tains in one hundred pages a fuller and more accurate 
history of the Court of Chancery than this whole 
volume. Our author’s method of compiling history is 
very much calculated to obscure the merits of his 
literary style; it is that usually observed in the law- 
briefs of the period—extensive quotations connected 
by a running commentary of italics, division and 
demonstration. The result is that our author’s style 
suffers from the juxtaposition of too many excellent 
standards. The style of Lord Campbell's Livesis, even 
when most pompous and acrid, picturesque and 
scholar-like. Lord Campbell’s reader is at least in 
legal society, and Lord Campbell is the Cicerone of the 
occasion. But Mr. Robinson's reader is in no society 
at all, and everybody by turns, except Mr. Robinson, 
is the Cicerone of the occasion. And just here we may 
observe, without detracting from recognized merits, 
that the ‘Penny Magazine,’‘Green’s Short History of 
the English People,’ and Miss Strickland’s Queens of 
England, are hardly proper guides toa serious history 
of the High Court of Chancery of England. But as 
Mr. Robinson writes at his villa near Washington, the 
musty archives of the English Chancery were perhaps 
too far distant to be of service to him. We should 
have thought a perusal of the report of the English 
Record Commissioners would have deterred him from 
this historical essay ; it certainly must have convinced 
him that he could as easily dam the Chesapeake by 
himself, as write a history of the High Court of Chan- 
cery out of London, and compiled from handy-volume 
series. 

The first volume contains some almost insignificant 
errors of proof-reading, perhaps not worth noticing. 
The quotation-marks in several places are omitted at 
the end of the quotation. But this may be due to the 
character of the compilation which forbids precision 
on this point. We should hardly have expected, 
though, to have found the accent omitted in ‘Diver- 
sité des Courtes,”’ (pp. 465, 466), atfer reading in the 
preface, (p. 7), such idiomatic French as ‘‘ Monsieur 
Domat.” We observe other trifling inaccuracies, but 
it is only necessary to allude to one more: the title of 
ch. 30, p. 920, should be Henry VIII., and not Henry 
VII., otherwise the unwary reader may conclude that 





the seventh Henry was the King of many wives. Wg, 
reserve further comment for the second volume of 
this work, which, as announced, will come about down 
to Lord Nottingham’s time, who is popularly regarded 
as the father of English equity. 





NEW YORK COURT OF APPEALS DECISIONS, 


7". following decisions were handed down, Tuesday, 
June 13, 1882. 

Judgment affirmed with costs — Fitzpatrick v. So. 
cum; Wilson v. Simpson; Ten v. Ryder; The Nassay 
Gas Light Company v. City of Brooklyn.—J udgment 
reversed, new trial granted, costs to abide event— 
Nichols v. N. Y. C. & H. R. R. Co; Levy v. Loeb: 
Sanders v. Townsend.— Appeal dismissed with costs— 
Berrien v. Chatwood.——Order affirmed and judgment 
absolute ordered for the respondent on the stipulation 
with costs— Kain v. Smith. ——Order affirmed with 
costs — Market National Bank of New York v. Pacific 
National Bank of Boston.——Order of General Term 
reversed, that of Surrogate affirmed with costs — Inre 
administration of Curser.—Order of General Term 
reversed, judgment of referee affirmed with costs— 
The Phenix Bank vy. Stafford.—Appeal dismissed 
and case remanded to General Term for a rehearing— 
Palmer v. Dearing. Judgment affirmed — Curtin y, 
The People.—Judgment modified by ordering a new 
trial, costs to abide the event — Gawthrop v. Leary.— 
Judgment modified in respect to allowance of interest 
which should be at six per cent for the whole period, 
according to principle settled in Walter v. Utica Rail 
road Co., 86 N. Y. 401, and as so modified affirmed 
without costs in this court — First National Bank of 
Meadville, Pa., v. Fourth National Bank of City of 
New Yerk. 





—_— ———— 


NOTES. 

\ R. JOHN 8S. BENSON has reprinted in pampble 
4 his article in Hurper’s Magazine, entitled The Ju- 
dicial Record of Chief Justice Chase. We think the re- 
viewer extravagant in saying: ‘“‘His knowledge of 
every department of the law was discovered to be 
deep and profound, and his acquaintance with prece- 
dents, wide as the range of decisions. * * The fact 
was * * the wonderof the profession,” etc 





The Supreme Court of Pennsylvania are about a 
tender of “juniors”? as Mr. Norris, on whose plea in 
their behalf we commented last week. In a recent 
case they felt compelled to beat a certair. party, ‘ not- 
withstanding the earnest and able argument of the 
ingenious young gentleman who was of counsel for” 
him. Not many of us old heads get such a free adver- 
tisement as that.—In Gilbert & Sullivan’s new 
opera the principal character is the Lord Chancellor, 
who is in love with one of his Own wards, and is 
obliged therefore to obtain his own consent to the 
union, and satisfy himself that he is all that can be 
desired. He finally overcomes all scruples.—— Lucas 
Hurst of Philadelphia has bequeathed $200,000 for 
founding a free law library for the benefit of students 


and poor members of the legal profession.—— When 
can there be atrial without any issue? When there 
isa “miscarriage of justice.” —- The American Law 


Review for June contains the following leading arti- 
cles: What shall be done with the Reports? by Jas. L 
High; Extortionate Traffic Rates, by Edelbert Hamil- 
ton; Preferred Stock. We would answer the title 
query of Mr. High’s excellent article by saying, Codify. 
We regret to see Mr. Hamilton using “traffic ’’ for cat 
riage or transportation. ‘‘Traffic’’ means commerce, 
trade, or barter, and its use in the other sense, a- 
though common among carriers, is a corruption. 
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CURRENT TOPICS. 





N his address to the graduates at the commence- 
ment exercises of the Rensselaer Polytechnic 
Institute, at Troy, last week, Mr. Speaker Patterson 
aid: ‘‘In my own calling, I cannot avoid the con- 
dusion that a once noble profession is degenerating 
jntoa mere trade. The time was, even within my 
own recollection, when a great lawyer was every- 
where a great man, and the great lawyer was the 
one who by his professional skill, learning and 
power could sway courts and juries to his will. 
The great lawyer of this day is the one who by his 
tact and ingenuity can get control of the most re- 
munerative causes, and extract from them the 
largest fees. The time was, and not long ago, when 
the most cultivated and refined would flock to the 
court-rooms to listen to the display of brilliant ora- 
tory that some celebrated case would call forth, 
md pay tribute to the genius and power of the 
leaders of the bar. Within a score of years all this 
ischanged, and the members of the profession are 
changed too. The lesson once learned that legal 
acquirements find their end in the fees they bring; 
the oratory that would speak from heart to heart 
fully extinguished; court and jury besought for 
a favorable decision because that means a large 
fee—and am I not right in saying that the profes- 
sion is degenerating into a mere trade? Cicero, in 
the great cases in which he was engaged and re- 
ports of which have come to us, did not disdain to 
use every persuasive act to convince the minds of 
his hearers, and sought his greatness in the success 
which crowned his efforts. When Daniel Webster 
agued before that august tribunal, the Supreme 
Court of the United States, the Dartmouth College 
case, the tears which he forced from the eyes of the 
judges whose hearts were touched as well as whose 
minds were persuaded, must have been-to him a 
greater reward than all the moneyed fee that his 
cients could pay him. And yet an attempt by the 
practitioner of this day to reach a similar result by 
the display of similar talents would meet with 
jers and ridicule, while honor and praise would 
follow the one who had filled his pockets by wreck- 
inga railroad or an insurance company.” These 
ue sound and true words from one who is not a 
mere laudator temporis acti, but who while young 
lias achieved honorable success at the bar and in 
politics without ignoring the element of conscience- 


The case of Clifford v. Cochrane, 10 Bradw. 570, 
illustrates the danger of ‘‘interviews” with news- 
paper reporters, and of a professional man’s allow- 
ing himself to express unfavorable opinions of other 
members of his profession in matters which do not 
toncern the speaker. The parties in question were 
achitects. The defendant was approached by a 


Vor. 25 — No. 25. 





reporter of the Chicago Times, and asked his opin- 
ion of the plaintiff ‘‘as an individual and an 
architect,” whereupon the defendant, speaking 
“frankly,” said he thought he was ‘‘crazy.” The 
seductive reporter then asked him what he would 
say if the plaintiff ‘‘had been appointed architect 
of our city hall.” And the defendant was free to 
confess that he ‘‘should regard it in the light of a 
public calamity.” Upon being informed that the 
plaintiff had referred to him to vouch for his quali- 
fications, the defendant still stuck to what he had 
said. The ‘‘interview” was duly published, and 
wrought the plaintiff great mischief, which being 
reduced to a pecuniary standard, amounted accord- 
ing to the plaintiff's estimate to $50,000, for which 
sum he brought a libel suit. The trial court sus- 
tained a demurrer to the declaration, but this was 
reversed by the appellate court, holding that the 
words were actionable in themselves, This case is 
somewhat analogous to Botterill v. Whytehead, 41 L. 
T. (N. 8.) 588; S. C., 21 Alb. Law Jour. 103, where 
a vicar wrote to the committee in charge of the re- 
pairs of a neighboring church, disparaging the 
architect whom they had employed, on the grounds 
of his inexperience and his ignorance of architect- 
ure and of true religion—he being a Wesleyan. 
The vicar was mulcted in £50 damages. But even 
he did not venture to suggest that the Wesleyan 
was crazy. If he had done so, he must in candor 
have admitted that there was methodism in his 
madness. All the greatest architects have been 
deemed mad by their rivals. Thus it was when 
Michael Angelo proposed to heave the huge dome of 
St. Peter’s in the air, and thus it is when the archi- 
tects of our own State capitol have the hardihood 
to aver that the building is not gradually disappear- 
ing beneath the surface of the ground. We might 
believe this accusation about the capitol if the build- 
ing were being erected upon the original plans, for 
nothing would then be more natural than that it 
should seek congenial architectural companionship 
in China. 


We have occasionally remarked on the demoral- 
izing effect of flogging as a judicial punishment on 
the public mind. This is illustrated by a recent 
case in England, in which the plaintiff also exem- 
plified the old proverb about one who is his own 
lawyer. The action was brought by a lady against 
the Right Hon. W. H. Smith, the late first lord in 
the Admiralty, for alleged improper detention of 
certain securities and documents referring to her in- 
come and sanity, for not handing them back to her 
on his going out of office, and for libel. The plaint- 
iff had apparently prepared the pleadings herself in 
addition to coming into court to support them in 
person. Her claim was as follows: ‘‘ The plaintiff 
claims £40,000 and all legal expenses and outstand- 
ing debts paid and pawn tickets redeemed, a public 
apology, and all libels contradicted in all the public 
newspapers, foreign, domestic and English, and the 
committal of those who slandered and libelled her, 
and forged and lithographed her name, to Newgate 
for life, with twenty strokes from the cat-’o-nine 
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tails on the back of each person.” The Law Times 
asks: ‘‘ Does not the fact that it is possible for a 
litigant to pursue a claim such as this to the Court 
of Appeals suggest that there is no sufficient check 
upon the early stages of frivolous actions ?” 


Speaking of flogging —some Irish members of 
Parliament have introduced a bill providing for the 
punishment of the pillory for woman-beaters, with 
the labelling of the offender ‘‘ wife-beater” or 
‘*woman-beater.” The bill also provides for whip- 
ping for a second or third offense. The measure is 
to be confined to England, as of course no gallant 
son of Erin ever beats his wife — at least, without 
getting as good as he sends. The Law Times 
strongly deprecates the pillory, and the ‘‘ inefficacy 
of all punishments whose principal effect is igno- 
miny and disgrace,” but praises flogging, observing, 
‘similar measures have been adopted with most 
beneficial results in more than one of the United 
States.” Virginia has just abolished flogging, and 
we know of no State except Delaware that now 
practices it. 


In Auerbach v. N. Y. Cent., ete., R. Co., our Court 
of Appeals have recently decided a somewhat novel 
point of great interest to travellers. In September, 
1877, the plaintiff bought a coupon ticket from St. 
Louis to New York, the last coupon being good 
from Buffalo to New York. Wishing to stop at 
Rochester, he bought a ticket from Buffalo to Roch- 
ester. On the afternoon of the 26th of September 
he resumed his trip at Rochester, presented his orig- 
inal ticket with the coupon from Buffalo to New 
York, and it was several times punched by the con- 
ductors, until on arriving at Hudson between three 
and four o’clock on the morning of the 27th, the con- 
ductor refused it and demanded his fare to New York. 
Refusing to pay, he was ejected. He was nonsuited 
at the trial, and this was affirmed by the General 
Term. This is now reversed by the Court of Ap- 
peals, the court holding that although he was only 
entitled to a continuous passage from Buffalo to 
New York, he was not bound to commence it at 
Buffalo; and that in the absence of any stipulation 
to the contrary, he was under no obligation to finish 
his journey on or before the 26th. Judge Earl said: 
‘¢The plaintiff was bound to a continuous passage 
over the defendant’s road; that is, the plaintiff 
could not enter one train of the defendant’s cars 
and then leave it and subsequently take another 
car and complete his journey. He was not however 
bound to commence his passage at Buffalo. He 
could commence it at Rochester, or Albany, or any 
other point between Buffalo and New York, and 
then make it continuous. * * * When the 
plaintiff entered the train at Rochester on the after- 
noon of the 26th of September and presented his 
ticket and it was accepted and punched, it was 
then used within the meaning of the contract. It 
could then have been taken up. So far as the 


plaintiff was concerned, it had then performed its 





office. It was thereafter left with him, not for his 
convenience, but under regulations of the defend. 
ant for its convenience, that it might know that his 
passage had been paid for. The contract did not 
specify that the passage should be completed on oy 
before the 26th inst., but that the ticket should be 
used on or before that day, and that it was so used 
it seems to us is too clear for dispute.” It seems 
singular that any railroad should contend that g 
passenger is bound to ride all the distance that his 
ticket entitles him to. And the decision of the 
lower courts about finishing the trip on the 26th of 
September seems singular. If a man buys a ticket 
at Albany for New York on the 10th of the month, 
and the ticket is stamped ‘‘ good for this day only,” 
he may take passage on the sleeping train in the 
evening, and his ticket is good although his train 
does not arrive until six o’clock of the next day. 


Mr. Lathrop, the reporter of the Massachusetts 
Supreme Court, sends us, apropos of Mr. A. Alpeora 
Bradley, on whom we commented last week, some 
reminiscences of a ‘‘colored”’ lawyer of the name 
of Aaron A. Bradley, who formerly flourished in 
Boston, and between whom and Alpeora there seem 
to be some points of resemblance. Mr. Lathrop 
does not inform us whether Aaron was in the habit 
of giving color to his pleadings. On one occasion 
Aaron was defending a man charged with an assault 
with a deadly weapon. As the evidence showed 
the assault to have been committed with an axe, he 
contended that there was a variance. ‘‘ An axe,” 
said he, ‘‘is the emblem of civilization; an axe 
hews down our primeval forests; an axe therefore is 
not a deadly weapon.” He might have cited George 
Washington’s hatchet. On another occasion, being 
unable to read a deposition of one of his witnesses, 
the opposing counsel offered to read it for him, and 
did so, and the deposition turning out unfavorable 
for Aaron’s client, he argued that the deponent was 
not his witness but the witness of the counsel who 
had read the deposition. This was too much for 
the presiding judge, Chief Justice Shaw. Aaron's 
long argument in this case led to the adoption of 
the rule limiting the time of counsel for argument. 
Speaking of this rule, Mr. Lathrop adds an anecdote 
of Rufus Choate, new to us, which will rejoice 
Judge Neilson. He says: ‘‘Very soon after the 
passage of the rule, Mr. Choate had a case before 
the full court, in which his junior had used up the 
greater part of the time allotted to his side. Mr. 
Choate was in full swing when Judge Shaw re- 
minded him that his time was up. Choate craved 
the indulgence of the court for a few minutes, and 
was allowed’ to go on for some time longer, whet 
the chief justice again interrupted him and said the 
court must apply the rule. Choate paused, folded 
his brief, and in his most impressive voice said: ‘I 
am aware, may it please your honors, that as advo- 
cate in this case my duty is done, but (with 4 
twinkle in his eye, and raising his voice to its high- 
est pitch) as amicus curie T would like to submit 4 
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few suggestions to your honors’ ‘The court let him 
go on as long as he liked.” 





>——— 


NOTES OF CASES. 





N Commonwealth v. Louisville & Nashville R. Co., 
| Kentucky Court of Appeals, May 27, 1882, 1 
Ky. Law Jour. 611, it was held that running railway 
trains on Sunday is a work of necessity. The court 
said: ‘‘ Railroad companies, as carriers of passen- 
gers, furnish at this day almost every accommoda- 
tion to the traveller that is to be found in the hotels 
of the country. His meals, as well as sleeping 
apartments, are often furnished him; and to require 
the train when on its line of travel to delay its jour- 
ney that the passenger may go toa hotel to enjoy 
the Sabbath, where the same labor is required to be 
performed for him as upon the train, or to require 
him to remain on the train and there live as he would 
at the hotel, would certainly not carry out the pur- 
pose of the law; and besides, the necessity of 
reaching his home or place of destination must nec- 
esarily exist in so many instances asto make it in- 
dispensable that the train should pursue its way. 
§o of the trains transporting goods, merchandise, 
live stock, fruits, vegetables, etc., that by reason of 
delay would work great injury to parties interested. 
A private carriage in which is the owner or his 
family, driven by one who is employed by the month 
or year to the church in which the owner worships, or 
to the house of his friend or relative on the Sabbath, 
isnot in violation of the statute. So in reference to 
the use of street railroads in towns and cities on the 
Sabbath-day. Those who have not the means of 
providing their own horses or carriages travel upon 
street-cars to their place of worship, or to visit their 
friends and acquaintances; and such is the apparent 
necessity in all such cases that no inquiry will be di- 
rected as to the business or destination of the trav- 
eller, whether on the one car or the other, nor will 
an inquiry be directd as to the character of the 
freight being transported. Nor will the person de- 
siring to hire the horse from the livery-stable be 
compelled to disclose the purpose in view in order 
to protect the keeper from the penalty of the law. 
Such employments are necessary, and not within the 
inhibition of the statute. The common sense as well 
asthe moral sentiment of the country will suggest 
that the merchant who sells his goods, or the farmer 
who follows his plow, or the carpenter who labors 
upon the building, or the saloon keeper who sells 
his liquors on Sunday, are each and all violating the 
law by which it is made penal to follow the ordinary 
avocations of life on Sunday. The ordinary usages 
md customs of the country teach us that to pursue 
such employments on the Sabbath is wrong. Every 
man can realize the distinction between pursuing 
such avocations and that of transporting the traveller 
this home or the pursuit of such employments as 
must result from the necessary practical wants of 
trade.” See State v. Baltimore and Ohio R. Co., 15 
W. Va. 362; S. C., 36 Am. Rep. 803. 





In Card v. Alexander, 48 Conn. 492 (Mr. Hooker’s 
advance sheets), it was held that a bequest by a 
husband in favor of his wife is not avoided by a di- 
vorce for her misconduct. ‘‘ But it is contended 
that the divorce by operation of law revoked this 
bequest. No case is cited in support of this position, 
and we are not aware that any exists. It may be 
true that the divorce divested the wife of all those 
executory property rights which had no basis but 
the coverture; but that hardly reaches this case, for 
here the right rests mainly, not upon coverture, but 
upon the will; and it cannot be said that coverture 
was the sole motive or inducement to the will. 
After that was taken away it still remained true 
that she had been his wife, and that she was the 
mother of his children. It is hardly credible that 
any man of ordinary sensibilities would desire to 
leave her destitute. Addto this the further facts, 
which exists in this case, that the testator was pos- 
sessed of a large estate, that the provision made for 
the wife was a mere pittance, and that he lived 
nearly five years after the divorce, making no change 
in his will, and the conclusion is well nigh irresisti- 
ble that he did not intend to deprive his former wife 
of the provision he had made for her. There is not 
therefore sufficient reason for presuming that the 
testator intended by procuring the divorce to revoke 
the legacy to her; and these considerations are co- 
gentreasons why we should not hold, as matter of 
law, that the divorce revoked the legacy. Moreover 
the analogies of the law, so far as there are any, are 
against it. The death of the wife during the life- 
time of the testator defeats the legacy, because it 
then lapses as in ordinary cases. The dissolution of 
a corporation legatee has the same effect. In these 
cases the objects of the testator’s bounty cease to 
exist before the will takes effect. In this case she 
survives and is capable of taking. A more analogous 
case is that of marriage; and it is now well estab- 
lished that marriage alone will not revoke a will pre- 
viously made. In order to have that effect there 
must be coupled with it the birth of a child or chil- 
dren.” 


In Clough v. Clough, 73 Me. 487, it was held that 
if one acknowledges and delivers a deed to which 
his name has been affixed by the grantee, the deed is 
valid. The court said: ‘‘If one acknowledges and 
delivers adeed which has his name and a seal affixed 
to it, the deed is valid. No matter by whom the 
name and seal were affixed. No matter whether 
with or without the grantor’s consent. The ac- 
knowledgment and delivery are acts of recognition 
and adoption, so distinct and emphatic, that they 
will preclude the grantor from afterward denying 
that the signing and scaling were also his acts. 
They are his by adoption. Without delivery the 
instrument has no validity. By force of our statutes 
the instrument is incomplete without acknowledg- 
ment. Till one or both of these acts are performed 
the instrument has no more validity than a blank 
deed. By taking the instrument in this incomplete 
condition and completing it, the grantor makes it 
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his deed in all its particulars. He adopts the signa- 
ture and the seal the same as he does the habendum 
and the covenants which were inserted by the prin- 
ter of the blank. The deed is not sustained on the 
ground of ratification, but adoption. Ratification 
applies toagency. No question of agency arises in 
this class of cases. The validity of the deed cannot 
rest upon the ground of agency or ratification. If 
such were the case the authority or the ratification 
would have to be by instrument under seal; for au- 
thority or ratification must be of as high a character 
as the act to be performed or ratified. If the act is 
the execution of a sealed instrument, it must be au- 
thorized or ratified by a sealed instrument. We 
therefore repeat that the validity of the instrument 
in this class of cases does not rest on agency or rati- 
fication, but on adoption. No matter by whom the 
signing and sealing were performed, nor whether 
with or without the grantor’s consent. By com- 
pleting the instrument, he adopts what had pre- 
viously been done to it, and makes it his in all its 
particulars.” Citing Bartlett v. Drake, 100 Mass. 
174; Story on Agency, §§ 49 and 252; Lovejoy v. 
Richardson, 68 Me. 386, and cases there cited. 


a 


CONCURRENCE OF RAPE AND ADULTERY 
OR INCEST. 





HE recent case of Commonwealth v. Bakeman, 
Massachusetts Supreme Court, passes upon an 
interesting question. The indictment was for adul- 
tery, and there was evidence tending to show that 
6 had connection with C. while she was in a state 
of stupidity and incapable of resisting the act of B. 
Held, that even if the act of B. was rape he might 
be convicted of adultery. The act of sexual inter- 
course by @ married man with an unmarried woman, 
or by an unmarried man with a married woman, is 
adultery in the man without regard to the guilt of 
the woman. And it is no less adultery that it is 
also rape. The offenses are different in the nature 
of the wrong done and in the facts which consti- 
tute them. Neither includes the other, and a de- 
fendant may be convicted of either without allega- 
tion or proof of some facts essential to the other. 
Carnal knowledge of a woman is the fact common 
to both. If it is with force and against her will, 
the crime is rape, and the fact that she is married 
is immaterial; if she is a married woman, the crime 
is adultery, and the fact that it is by force is imma- 
terial. That a man cannot commit rape upon a 
married woman without also committing adultery 
only shows that he commits both crimes by one act 
which includes all the elements of both. 

On the other hand, in State v. Thomas, 53 Iowa, 
214, the crimes of rape and incest were charged in 
the same act in one indictment, and it is held bad, 
because mutual consent is necessary to incest. The 
court said in the prevailing opinion: ‘‘Consent, of 
course, excludes rape. Whether force and want of 
consent exclude incest must be determined by the 
construction which should be put upon the section 





of the Code above cited. In construing that see. 
tion it is to be observed that to constitute the crime 
of incest the parties must have carnal knowledge of 
each other. It is not sufficient that the man should 
have carnal knowledge of the woman, unless it fol. 
lows that in such case she would necezsariiy have 
carnal knowledge of him. We come, then, to the 
question as to whether it can be said that a woman 
who is ravished has carnal knowledge of the man, 
within the meaning of the statute. In our opinion 
it cannot. The very use of the word knowledge in- 
dicates that the connection is to be deemed one of 
the mind as well as the body. It is further to be 
observed that the statute seems to imply that a per- 
son is not to be deemed singly guilty of incest, 
The language is: ‘ They shall be deemed guilty of 
incest.’ Possibly if the connection should be ac- 
complished by fraud, the party perpetrating the 
fraud might be deemed guilty of incest. The inno- 
cent party, of course, could not be. Again, it is 
easy to see that rape and incest have a distinct ele- 
ment of criminality. The use of force is criminal, 
but this criminality is essentially different from this 
corruption of the mind of the other party where 
force is wanting. 

‘As favoring the construction contended for by 
the counsel of the State, the case of Commonwealth 
v. Goodhue, 2 Mete. 193, is cited. In that case it 
was held that the defendant might be convicted of 
incest notwithstanding the illicit connection might 
have been accomplished by force. The same was 
held in People v. Rowle, 2 Mich. N. P. 209. The latter 
decision was made under a statute similar to ours, 
but it is not entitled to much weight as an au- 
thority. 

‘<In People v. Harriden, 1 Park. 344, it was held 
under a statute similar to ours, that where this illicit 
connection is accomplished by force the defendant 
cannot be convicted of incest, but only of rape. 
See also De Groat v. People, 39 Mich. 124. In No- 
ble v. State, 22 Ohio St. 541, the court assumed, and 
stated by way of argument, that the crime of in 
cest can be committed only by two willing parties. 
Deeming this to be the correct view, it follows that 
in our opinion rape and incest are necessarily dis 
tinct offenses and should not be charged in the same 
indictment.” 

Two judges dissented, and in a dissenting opin- 
ion it was said: ‘In incest and rape the criminal 
act —the Jeaven of the offenses — is unlawful carnal 
knowledge of a woman. If it be done by force it 
is rape; if the woman is within the prohibited de- 
grees of consanguinity or affinity, it is incest. But 
suppose the act be accompanied both by force and 
the circumstance of the consanguinity or affinity of 
the woman, if we leave out of view the force, itis 
incest; or if we do not consider the relationship of 
the parties, it is rape. Considering all the attent- 
ing circumstances, it is a compound offense consist 
ing of both rape and incest, and under the statute 
cited above, these several offenses may be charged 
in the same indictment. I conclude that the indict 
ment in this case, one count charging rape and the 
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other incest, was good, and that defendant was 
properly sentenced for incest upon the verdict on 
the second count.” 

“The object of the statute is to prohibit by pun- 
jshment sexual intercourse between persons within 
the degree of consanguinity or affinity prescribed. 
Guilt in this case, as in all other cases, depends 
upon what the criminal does himself and his inten- 
tions; his guilt does not depend upon the guilt of 
another. As we have seen, the real criminal act 
which the law punishes is carnal knowledge. This 
he can commit without the woman being guilty.” 

“There may exist circumstances which will relieve 
one of the parties from guilt; as imbecility of one, 
or that the connection was accomplished by force or 
fraud. The opinion of my brothers seems to admit 
that in case of fraud the person deceived would be 
innocent, and the other would be guilty of incest. 
The same conclusion must be reached in case the 
connection is accomplished by force, or one of the 
persons is an imbecile. This conclusion is based 
upon the thought that the crime depends upon the 
intention and act of the person charged therewith, 
and not upon the guilt of another. The guilt of 
defendant rests upon his own acts. He may have 
guilty connection with a woman, while she, because 
of fraud, force, or imbecility, is held innocent by 
the law.” 

“The doctrine for which I contend has the sup- 
port of the following authorities: Commonwealth v. 
Goodhue, 2 Metc. (Mass.) 193; People v. Rose, 2 
Mich. 209; 2 Bish. Crim. Law, § 538; 1 Archb. 
(rim. Law, 308-310; Wright v. State, 1 Humph. 
196; Stephen v. State, 11 Ga. 225; Burk v. State, 2 
Harr. & Johns. 426.” 

In People v. Jenness, 5 Mich. 305, followed in De 
Groat v. People, 39 id. 124, it was held that ‘in- 
cest can only be committed by the concurrent act 
of two persons of opposite sexes; and the assent or 
concurrence of the one is as essential to the com- 
mission of the offense as that of the other.” 

In Egbert v. Greenwalt, 44 Mich. 245, it was held 
that an action lies for criminal conversation, al- 
though the intercourse was had by violence. The 
court said: ‘‘ The common law, in giving this rem- 
tdy, instead of making the husband’s right of ac- 
tion depend on his wife’s having consented to her 
ieflement, has invariably, whatever the truth might 
be, decisively assumed that she did not assent but 
was overcome by force, and the action has been sus- 
tained just the same, whether as matter of fact her 
vill concurred or she was outraged by actual vio- 
knee, Bac. Abr., Marriage and Div. 551-553; 3 Bl. 
Com, 139; 1 Chitty’s Pl. (7th Eng., 16th Am. ed.) 
40, 141, 150, 151, 188; Broom’s Com. 847, 848; 2 
fill. on Torts, 507; Forsythe v. State, 6 Ohio, 23. 
And there seems to be no basis in justice or policy 
the position that if the personal wrong is accom- 
hunied by circumstances of such atrocity as to elevate 
to the public offense of rape, the private remedy 
Sthereby either taken away or suspended. Cooley 

iTorts, 86 to 90. It is not reasonable to convert 

Me wife’s innocence into a shield to save her assail- 





ant from prosecution to his private wrong to her 
husband. Lord Holt seems to have recognized the 
principle that both remedies were admissible in a 
case of actual violence; and alluding to an attempt 
to carve out cause for a third proceeding to be car- 
ried on in the Bishop’s court, he said: ‘If a man 
solicit a woman, and goes gently to work with her 
first, and when he finds that will not do, he pro- 
ceeds to force, it is all one continued act, beginning 
with insinuation and ending with force.’ Rigaut v. 
Gallisard, 7 Mod, 78.” As to accomplice in incest, 
see ante, 239. 





RULES RELATING TO OPINION EVIDENCE. 


II. AGRICULTURE AND AGRICULTURISTS. 


The opinions of farmers and other agriculturists are 
admissible in evidence in courts of justice in certain 
cases. The admission of such testimony is based on 
the general ground that the witness is speaking of a 
matter concerning which he bas peculiar means and 
sources of information not enjoyed by persons engaged 
in other and different occupations. It matters not 
what the occupation is; if there are questions arising 
in it which one trained therein can answer better than 
an outsider, he is very properly allowed to show this, 
for the law endeavors to obtain the best evidence 
which any subject is capable of presenting. ‘‘ Knowl- 
edge of any kind gained for and in the course of one’s 
business as pertaining thereto, is precisely that which 
entitles one to be considered an expert, so as to 
render his opinion, fourded on such knowledge, ad- 
missible in evidence.(1) But the knowledge must be 
of a thing which all the world does not know, for it is 
obvious that there would be nothing to be gained by 
permitting a witness to give his opinion on a subject 
when any other person in the court-room, or any 
member of the jury, could form an opinion on the mat- 
ter equally readily and equally weighty.’’ Therefore, 
in considering the rules which have been established 
in reference to the admissibility of the opinions of 
agriculturists,(2) the following presents itself as the 
first and one of the most important: 


Rule I. A farmer cannot give his opinion as to matters 
of general observation and experience. 


ILLUSTRATIONS. 

1. A. sues a railroad company for injury to his cattle, 
caused by an insufficient fence. The evidence of farm- 
ers that the fence in question was sufficient to turn 
cattle is irrelevant.(5) 2. B. sues a neighbor for 
negligently starting a fire on his land which spread 
and destroyed B.’s property. The opinion of C.,a 
farmer, that there was no liability, that a fire set 
under the circumstances of the case would have 
spread to B.’s land, is irrelevant.(4) 3. B. also sued C. 
for negligently starting a fire on his land which was 
communicated to B.’s. Several farmers who saw the 
fire set, testified to its position, the force and 
direction of the wind on that day, etc. Their opinions 
that it was a suitable and safe day to set such a 
fire were then offered. Held inadmissible(.5) 





(1) Buffum y. Harris, 5 R. I. 243 (1858). 

(2) In this paper I have used the terms “ agriculturist ’ and 
‘farmer ’’ synonymously, allowing to the second the broad 
definition given by Webster to the first :— “Agriculture. The 
art or science of cultivating the gruund, especially in fields or 
in large quantities, including the preparation of the soil, the 
planting of seeds, the raising and harvesting of crops, and 
the rearing, feeding and management of live stock ; tillage, 
husbandry, farming.’ Farmer will thus include a stock raiser. 

(3) Enright v. San Francisco, ete., R. Co., 33 Cal. 230 (1867). 

(4) Higgins v. Dewey, 107 Mass. 494 (1871). 

(5) Fraser v. Tupper, 29 Vt. 409 (1857). 
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4. A. sued the city of O. for injuries sustained by 
the bad condition of the streets, which caused A.., 
while driving thereon, to be thrown from a wagon 
loaded with hay, on which he was riding. The 
opinion of B., a farmer, that a wagon loaded in the 
Toanner of the wagon on which A. was when he was 
injured was not safe for riding upon over ordinary 
roads, is irrelevant. (6) 

Tn case one the point was not one of ‘science, nor of 
peculiar or educated skill. The habits and instincts 
of domestic animals, and the kind of feuce necessary 
to restrain them, are so far matters of geueral observa- 
tion and experience that a jury coming from the body 
of a county may be relied on to deal with questions 
like the one in hand with all desirable accuracy, 
unaided by the opinions of persons claimed to be ex- 
perts. Cases two and three were alike. As said in 
casethree: ‘There could be no difficulty in this case in 
the witnesses stating to the jury the position of the 
fires which were set by the defendant; their number 
and magnitude; the direction and course of the wind; 
the position, distance and character of the plaintiff's 
property, and its exposure to injury from that source. 
The jurors, upon the question whether the defendant 
exercised proper care, could form as definite an 
opinion from the facts stated by the witnesses as the 
witnesses themselves. The subject-matter is not one 
of science or skill, but is susceptible of direct proof, 
and in most cases the triers themselves are qualified 
from experience in the ordinary affairs of life duly to 
appreciate the material facts when found. If there is 
any materiality attached to the force of the wind on 
that day, we do not see any difficulty in conveying a 
true idea of it, sufficient, at least, for all practical 
purposes. There is no difficulty of that kind found in 
ordinary conversation, so as to convey definite ideas 
as certain in their character as upon other facts. It 
may properly be said in all cases of this character that 
the case should be tried and decided upon the 
opinions of jurors, and not upon the opinions of 
witnesses. In case four, there was obviously neither 
science nor skill involved in the proposed evidence. 
The jury were probably quite as familiar with the 
subject as the witness himself.” 


Rule II. The opinions of farmers on matters peculiarly 
within their knowledge are admissible. 


ILLUSTRATIONS. 


1. The question is, the number of stock of a particu- 
lar brand running ina range. The opinions of stock 
men accustomed to ride in quest of other stock 
through the same range are admissible.(7) 

2. The question is the weight of cattle sold by A. as 
agent of B. The opinion of a person accustomed to 
raise cattle and estimate their weight is admissible.(8) 

3. A. sued a railroad company for throwing down his 
fences, entering his land and frightening his cattle. 
The opinion of B., acattle-grazier, as to the effect of 
disturbance on the value of cattle is admissible. (9) 

4. It was alleged that certain guano sold as a 
fertilizer was worthless as such. The opinion of a 
farmer who had used the same substance several years 
and had watched its effects, is admissible as to the 
proper method of using it, and what use would prevent 
it from acting beneficially.(10) 

5. The question was whether certain land required 
draining to fit it for cultivation. The opinion of a 
farmer that it does is relevant.(11) 


(6) Bills v. City of Ottuwa, 35 Iowa, 109 (1872). 

(7) Albright vy. Corley, 40 Tex. 105 (1874). 

(8) Carpenter v. Wait, 11 Cush. 257 (1853). 

(9) Baltimore, etc., R. Co. vy. Thompson, 10 Md. 80 (1856). 

(10) Young v. O'Neal, 27 Ala. 566 (1877) ; and see Claghorn y. 
Lingo, 62 ‘Ala. 230 (1878). 

(11) Buffum v. Harris, 5 R. 1. 243 (1858). 
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6. A. was charged with fraudulently adulterating 
milk. The opinions of farmers and dairymen that the 
article in question looked and tasted like milk ang 
water are admissible. (12) 

It is plain that the opinions of farmers accustomed 
to the careand management of cattle would be more 
likely to be correct on such questions as the number of 
cattle in a particular place, (case 1) their weight, (case 
2) and the effect on them of disturbance, (case 3) than 
the views of men who had no such experience. So of 
cases four, five and six; there was in each case a ques- 
tion peculiarly within the knowledge of a person of 
the occupation of the witness. 


Rule III. But otherwise where the matters are better 
known to persons in other occupations. 


ILLUSTRATION. 
Rule 
1. A. sued a railroad company for damages to his provin 
cattle, caused by their being frightened by the con- 
struction of the road. The opinion of B., a cattle 
grazier, that the construction of railroads frightens and 
disturbs cattle is irrelevant .(13) 

This rule follows necessarily from the two former 
rules. The opinion of a person having only equal 
knowledge of the subject with persons generally is in- 
admissible—this is rule I. The opinions of persons 
having a better knowledge are admissible — this is rule 
II. Therefore a fortiori the opinions of persons hay- 
ing less knowledge on the subject than others are in- 
admissible. The law requires the best evidence, as 
has been said. In case one the best evidence would be 
the observation of those who had seen them disturbed 
by the construction of the railroad; but if opinion on 
the question was admissible, that of persons who had 
been engaged in making railroads should be preferred 
to the opinions of those acquainted with the habits of 
cattle, where the case does not also show that the 
witness had any practical experience of the effect on 
cattle of making a road through grounds on which 
they are left to pasture. 
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Rule LV. The opinions of farmers concerning the 
value of land or its products (14) or damage done thereto, 
are admissible. 

ILLUSTRATIONS. 
Rule 
propert; 
with the 


1. A. sued B. for injuries to his garden and nursery 
from the smoke from B.’s brick kiln. The opinion of 
C., a gardener, as to the amount of damage so sus 
tained is admissible.(15) 

2. A. claims damages for the construction of a rail- 
road through his farm. A farmer who is acquainted 
with the land may give his opinion as to the increased 
expense to the owner in carrying on the farm, arising 
from the road running through it.(16) 

3. A. sued B. for damages from B.’s cattle entering 
A.’s land and destroying grass. D., a farmer, is asked, 
‘““What was the grass worth?’’ referring to the dam- 
aged grass. Held admissible.(17) 

4. C. sued E. for permitting his cattle to destroy his 
corn. G.,afarmer, was asked, ** How many bushel 
of corn would there have been on the land that was 
damaged?”? Held admissible.(18) 

5. A. sues B. for injury to his cattle by falling 
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(12) Lane v. Wilcox, 55 Barb. 615 (1564), 

(13) Baltimore, etc., R. Co. v. Thompson, 10 Md. 80 (1856). 

(14) Wallace v. Finch, 24 Mich. 255 (1872); Aslyn v. Frank,§ 
Mo. (App) 242 (1880). 

(15) Vandine v. Burpee, 13 Metc. 288 (1847). 


(16) Tucker y. Massachusetts, etc., R. Co., 118 Mass ° (8) Ney 
(1875). 1. Wells, 
(17) Townsend v. Brundage, 6 Thomp. & C. 527; 4 Huong ay wh 


264 (1875). 5) Fra 
(18) Sickles v. Gould, 51 How. Pr. 25 (1875). See Gould “i Dickhart 
Day, 94 U. S. 405 (1876). ’ 
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through B.’s wharf. The evidence of C., a stock raiser, 
as to the damage done to them is competent.(19) 

It would seem to be always proper to ask a witness 
who is acquainted with the subject what the value of 
an article is, for there is hardly any other way of 
proving value. Of course there are many things 
whose Value any one may testify to, it being a matter 
of common knowledge. As said in an Illinois case, 
every one is presumed to have some idea of the value 
of property which is in almost universal use, and it 
js not necessary to show that a witness is a drover and 
abutcher before he is allowed to give an opinion of 
the value of acow. If it were a steam engine or a 
diamond ring it might be different.” (20) But the 
matters in the illustrations above were hardly things 
of universal knowledge, and therefore the opinions of 
qualified persons were admissible. 


Rule V. But they cannot assess damages — this is the 
province of the jury.(21) 


ILLUSTRATIONS. 


1. The question is the damage which land has sus- 
tained by the cutting down of trees. The opinion of 
A.,a farmer, thal the land was worth $50,000 before 
and but $1,000 after the cutting is admissible. The 
opinion of A. that the land was depreciated $4,000 in 
value by the injury is inadmissible. (22) 

2. A. sued B. for injury to his oyster bed by drawing 
adredge over it. C. was allowed to give his opinion as 
to the damage which would be caused by dredging 
across a bed the size of A.’s planted with young 
oysters. Held error.(23) 

As said in case one: ‘* While it would have been en- 
tirely competent for the witness to give his opinion as 
to the annual value of the farm as it was before and its 
value after the injury, yet the authorities held that 
the witness cannot make the subtraction himself and 
declare tbe result.’’ So in case two it was said: ‘‘As 
witness cannot state his mere opinion as to what 
amount of damages a party has sustained by the com- 
nission of a trespass, he may state all the facts 
within his knowledge which bear upon the question, 
but cannot be permitted to state his opinion as to the 
effect of those facts or his opinion formed from facts 
uot stated. To draw this conclusion from the evidence 
isthe province of the jury.” 


Rule VI. But to give an opinion as to the value of 
property the witness need not huve seen or been acquainted 
with the particular thing. 


ILLUSTRATIONS. 


1. W. sued a railroad company for destroying by 
fre from its locomotives his fruit trees. A., a nursery- 
man, has never seen the trees in question, but after 
hearing from other witnesses what kind of trees they 
were, he is allowed to give his opinion as to their value. 
Held proper.(24) 

2. F. sued I. for trespass in cutting down timber on 
hisland. A., from the size and appearance of a stump 
Which I. had left after cutting down and removing the 
trees, gave his opinion of the contents of the tree. 
Held competent.(25) 

8. The question was the value of land mortgaged. 
A,a farmer living twenty-seven miles distant, was 


(19) Polk v. Coffin, 9 Cal. 56 (1858). 

@®) Ohio, ete., R. Co. v. Turin, 27 Tl. 179 (1862). 

@l) Tingley v. City of Providence, 8 R. I. 493 (1876); Brown 
\. Providence, etc., R. Co., 12 R. I. 288 (1878). 

(@) Van Deusen v. Young, 29 N. Y. 20 (1864); Hudson v. 
(aryl, 2 Thomp. & C. 245 (1873). 

@) Newton v. Fordham, 7 Hun, 59 (1876) ; and see Norman 
1. Wells, 17 Wend. 136 (1837). 

(4) Whitbeck v. New York, etc., R. Co., 36 Barb. 644 (1862). 


(5) Frantz v. Ireland, 66 Barb. 386 (1873). See Thompson v. 
Diekhart, id. 604 (1873) . ° 








permitted to give his opinion of its value. Held com- 
petent. (26) 

“*]1t was not necessary,’’ said Johnson, J., in case one, 
“that he (the witness) should actually have seen or 
been familiarly acquainted with the trees in question. 
It was enough that he was acquainted with the fruit 
business in that neighborhood and the value of simi- 
lar property there. He was,I think,as competent to 
express an opinion in respect to the value of the trees, 
after learning from other witnesses what kind of trees 
they were and the quality and amount of fruit yielded 
by them generally, as he would have been to express 
an opinion as to the value of the fruit per barrel after 
ascertaining its condition and quality.” 


Rule VII. The opinion of a farmer as to the value 
of land is confined to its value for farming purposes. 


ILLUSTRATION. 

1. B. claimed damages from a railroad company on 
account of the construction of their line over his land. 
C., a farmer living iv the vicinity, was asked hig opinion 
as to the value of the land taken. Held irrelevant.(27) 

‘*Tt would be proper,”’ said Durfee, C. J., in a recent 
Rhode Island case, ‘‘ to permit a farmer living in the 
vicinity of farming land which has be@én taken and 
with which he is familiar, to testify what in his opin- 
ion is its value for farming purposes. A farmer, by his 
experience and by his association with other farmers, 
may be assumed to have peculiar means of informa- 
tion which qualify him to give an opinion as an expert 
upon that question. In any case where farming land 
is taken, an answer to the question so restricted- might 
afford light, and of course if the land was valuable 
only for farming purposes, would be equivalent to the 
witness’ giving his opinion of the salable or market 
value. But many farms in this State have a value 
quite independent of their value for farming purposes. 
For instance the value of a farm lying near a growing 
city or village or on the line of a railroad is often very 
greatly enhanced by the probability that it may be in 
demand for house lots. And many farms lying along 
Narragansett bay are much more highly prized for 
their attractiveness as summer resorts than for their 
value simply as farms. Andsoafarm may be valued 
for some other natural or artificial charms or pecu- 
liarity which add nothing to it for agricultural pur- 
poses. Values of this sort are just as real as any other, 
but they are not such as farmers are specially qualified 
to appraise, and therefore to allow farmers to give 
their opinion without restriction whenever farming 
lands are taken, would be quite as likely to result in 
the introduction of misleading as of enlightening tes- 
timony.(28) 

The question whether the witness has the requisite 
knowledge is largely within the discretion of the pre- 
siding judge.(29) It has been held that in estimating 
the damages occasioned by a right of way over a farm, 
the testimony of farmers concerning the amount of 
damages is entitled to greater consideration and is 
properly given by the jury greater weight than the 
opinion of persons engaged in other pursuits. In 
Jacksonville, etc., R. Co. v. Caldwell, (30) there had been 
a trial before a jury to assess damages for a railroad 
crossing a farm. Eight witnesses were examined. Of 
these, four — mechanics and engineers — thought that 
the land had been more benefited than injured by the 
railroad crossing it. The other four, farmers, esti- 
mated the damages at from $1,000 to $1,200. The jury 
having rendered a verdict for $800 it was taken to the 





(26) Stone v. Covell, 29 Mich. 360 (1874). 

(27) Brown v. Providence, ete., R. Co., 12 R. I. 238 (1878). 

(28) Brown v. Providence, etc., R. Co., 12 R. I, 238 (1878). 

(29) Tucker v. Massachusetts, etc., R. Co., 118 Mass. 546 (187). 
(30) 21 Ill. 75 (1859). 
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Supreme Court on the ground that it was against the 
weight of evidence. But that court refused to inter- 
fere saying: “ From their occupation they (the farm- 
ers) had a better opportunity of estimating the injury 
and inconvenience occasioned to this farm by the con- 
struction of this road than mechanics or persons en- 
gaged in other pursuits. And in such a conflict the 
jury were justified in giving the preference to their 
testimony.” 


St. Louis, Mo. Joun D. Lawson. 





MALICIOUS ERECTION OF LAWFUL STRUC- 
TURE ON ONE’S OWN LAND. 
CONNECTICUT SUPREME COURT OF ERRORS, 
DECEMBER, 1880. 


GALLAGHER v. DODGE.* 

A. and B. were rivals in business and occupied adjoining 
stores on a city street, there being no space between the 
buildings. A.’s store came up to the street line; B.’s was a 
few feet back, witha platform occupying the intervening 
space. A plate-glass window had some time before been 
placed in the wall of A.’s store, looking out over B.’s plat- 
form, and A. used it in showing his goods to persons com- 
ing down the street on that side. B. had a show case 
made, to place upon his platform in front of this window, 
his object being, primarily, to display his own goods to 
the best advantage, and secondarily, to cover A.’s 
window and to annoy andinjure him in the use of his 
store. Held, not to be a case for an injunction under the 
statute forbidding malicious erection to annoy and injure 
adjacent proprietors. 

ETITION for injunction. 
case. 


T. E. Doolittle, for plaintiff. 
S. E. Baldwin, for defendants. 


Loomis, J. This is a petition for an injunction 
under the statute (Gen. Stats., p. 477, $ 4), which 
provides that ‘‘an injunction may be granted against 
the malicious erection by an owner or lessee of land of 
any structure upon it intended to annoy and injure 
any proprietor of adjacent land in respect to his use or 
disposition of the same.” 

The structure which it is sought to enjoin the de- 
fendants against erecting is a show-case in front of 
their store and upon their own premises, but to be so 
placed as to obstruct a side window in the plaintiff's 
store, which store projects several feet beyond that 
occupied by the defendants, and thus has space for a 
side window looking out upon the platform con- 
structed from the front of the defendants’ store to the 
street line. This side window is upon the line 
between the premises of the two parties, and serves 
the occupant of the plaintiff's store both for light and 
for the display of his goods. 

It is found that the object of the defendants in pro- 
curing the show-case was two-fold; first, to display 
their own goods to the best advantage; and second, to 
prevent the public from seeing the gvods of the 
occupant of the plaintiffs store through his side 
window. 

It was the right of the defendants, and the exercise 
of the right could not be regarded as unreasonable, to 
occupy the space between the front of their store and 
the street line in the way most advantageous to their 
business. They were under no obligation to consult 
the interests of an adjoining proprietor. So far as he 
was availing himself of the open space to secure to 
himself more light by a window looking out upon it, 
or an opportunity to display his goods by exposing 
them in the window, he was availing himself of an 


*48 Conn. 389. 


The opinion states the 








opportunity that he held, and must have known thy 
he held, by mere sufferance, for the defendants’ stop 
could at any time have been built out in front up ty 
the street line, aud so as completely to darken his side 
window, with no invasion of his rights and no ground 
of complaint on his part. If possibly a building ling 
established by the city would have prevented then 
from building out to the street line, the mere fact that 
the plaintiff's building was erected before the building 
line was established was one that gave him no rights 
against the defendants as to the open space in front of 
their premises. What they might have done sw 
effectually by building out over this space they had ay 
equal right to do in any other mode no more injurious 
to the adjoining proprietor. We cannot see why they 
might not reasonably do it in the mode which they 
adopted. > 

But it is claimed that the whole character of the act 
as to its legality is changed by the fact that an element 
of malice went into it. And this brings us to the 
difficult question, where the line shall be drawn between 
structures that are useful and proper in themselves, 
but into the erection of which a subordinate malicious 
motive enters, and those where the malicious intent is 
the leading feature of the act, and the possible useful- 
ness of the structure a mere incident. 

The only case in which this statute has come up for 
construction is that of Harbison v. White, 46 Conn. 
106, in which it was held that a coarse structure 
erected for the malicious purpose of darkening the 
windows of a neighbor fell within the intent of the 
statute, although it might servea useful purpose in 
screening the defendants’ premises from observation. 
Here the malicious purpose was altogether the pre 
dominant one, and the usefulness of the structure very 
limited and merely incidental. In the present case 
these conditions are reversed, and it is found that the 
primary purpose was the reasonable and proper oneof 
displaying the defendants’ goods, while the malicious 
part of the motive was secondary. While we are not 
prepared to say that this relation of the two motives 
should always determine the court against the grant 
ing of an injunction, and the opposite relation in favor 
of granting one, yet we regard the predominance of 
the malicious motive as generally essential to a casein 
which the court will think itself justified in interfer 
ing. The statute speaks of the structure intended a 
a ‘malicious erection,’ and one the intent of which is 
‘to annoy and injure auy proprietor of adjacent land.’ 



























We think we do not go too far in saying thatthis 
malicious intent must be so predominating as a motive 
as to give character to the structure. It must be 9 
manifest and positive that the real usefulness of the 
structure will be as manifestly subordinate and 
incidental. The law regards with jealousy all attempts 
to limit the use to which a man may put his own 
property. This right to use is always subject tothe 
wholesome limitation of thecommon law, that every 
one must so use his own property as not to injure 
another’s, and the person who violates this rule is 
liable to the person injured, whether he has aby 
malicious intent or not; but here the new principleis 
introduced, that the land-owner may erect 00 
structure on his own premises, however lawful it 
would otherwise be, if he does it maliciously, with in- 
tent to annoy his neighbor. The common law ba 
always regarded the existence of malice in the exer 
cise or pursuit of one’s legal rights as of no col 
sequence; just as its absence is of no consequenceil 
the cases of injury caused by wrongful acts. 
inquiry into and adjudication upon a man’s motive 
has always been regarded as beyond the domain? 
civil jurisprudence, which resorts to presumptions 4 
malice from a party’s acts instead of inquiring into the 
real inner workings of his mind. When therefore 
we inquire how far a man was actuated by malice il 
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erecting a structure upon his own land, we are inquir- 
ing after something that it will always be very 
difficult to ascertain, unless we adopt, as in other 
eases where the courts inquire after malice, a presump- 
tion of malice from the act done. And in this view 
of the matter we think no rule can be laid down that 
is on the whole more easy of application, and more 
likely to be correct in its application, than that the 
structure intended by the statute must be one, which 
from its character, or location, or use, must strike an 
ordinary beholder as manifestly erected with a leading 
purpose to annoy the adjoining owner or occupant in 
hia use of his premises. If the defendant has erected 
a house or block on his own land, so close to the 
dividing line between his lot and his neighbor's as to 
darken the side windows of his neighbor's house, no 
one would say that he had done a thing that was 
mainly intended to annoy his neighbor, and yet {in his 
heart there may have been a malicious delight at the 
damage he was doing his neighbor. In such a case the 
obvious propriety of such an erection should determine 
the question in favor of the party making it, without 
putting him under oath as to his motives. In the same 
way, if aland-owner should locate a privy or pig-sty 
directly on his line, and as close as possible to the near 
parlor windows of his neighbor, or should erect a 
rough screen of boards before his windows to darken 
them, the very character and location of the structures 
would strike every beholder as decisive evidence of an 
intent to annoy, and of this intent as an entirely pre- 
dominant one;and a court might very properly so 
determine without leaving the case to rest on proof, 
generally the party’s own oath, that there was no 
malice in the case. 

Applying this rule to this case it is very questionable 
whether any ordinary observer would not see in the 
structure here complained of, one which the defend- 
ants might reasonably erect, as a proper means of ex- 
hibiting their own goods, and a proper use of the 
space in front of their store, which was theirs for 
every reasonable and legitimate use, and therefore one 
of which the plaintiff has no right to complain; while 
the intent to annoy the occupant of the plaintiffs 
store, though found as a fact, and though without it 
the show-case might not have been procured, was 
really subordinate to the legitimate purpose.. But 
whether or not an ordinary observer would have so 
regarded the structure, the court bas here found asa 
fact, upon what evidence it does not appear, that the 
primary object of the defendants was the legitimate 
one of displaying their goods, and the intent to annoy 
the neighbor only a secondary one. And we think it, 
therefore, considering all the circumstances, a case 
that falls within the line, which we do not attempt to 
define with exactness, that divides structures that the 
court will not interfere with from those against which 
the statute intended to furnish a protection. 

There is a feature of this case that we ought perhaps 
to notice more particularly. The occupant of the 
plaintiff's store and the defendants were rivals in 
business. It was the right of each not only to show 
his own wares to the best advantage, but also to pre- 
vent the other from getting any advantage in the ex- 
hibition of his to which he was not legally entitled. 
While such competition in all business tends to benefit 
the public, there are yet many things done in it that 
are by no means commendable, and which often belong 
toalow level of morality, but which are yet beyond 
the control of law. The act of the defendants in this 
tase was, at the worst, of that character. So far as it 
Was intended to annoy the occupant of the plaintiff's 
store it was not so much from malice, as we ordinarily 
Uderstand that term, and as we think it is to be 
wderstood iu the statute, as from a spirit of competi- 
tion in business — of ill-will perhaps — yet not so much 





against the object of it as an individual as against him 
as a rival in business. We do not mean tosay that 
such acts may not be carried so faras to fall within the 
condemnation of the statute, but we think that to do 
so, they must as a general rule go quite beyond the 
petty hostilities of business competition. 

A question was made by the defendants whether the 
action could be maintained by the plaintiff, as owner 
of the premises, while the acts complained of were 
directed wholly against his lessee, who was occupying 
the store, and whose business, it was claimed, was in- 
jured by them. In the view we have taken of the 
case we have not thought it necessary to consider this 
question. Wehave treated the case as if the plaintiff 
had himself been the occupant. 

There is no error in the judgment complained of. 

In this opinion the other judges concurred. 

Note BY THE Ep1troR.—Phelps v. Nowlen, 72 N. Y. 
39; S. C., 28 Am. Rep. 93, was a case quite similar to 
this, where one proprietor, with intent to divert water 
from the plaintiff's well, dug a ditch on his own land, 
which had the effect of restoring a spring on his land 
to its original condition, and at the same time lowered 
the water in the plaintiff's well. See also note 28 Am. 
Rep. 101. 








A 


IMPLIED VARRANTY THAT ARTICLE FUR- 
NISHED FOR SERVICE SHALL BE EFFI- 
CIENT. 


ENGLISH COURT OF APPEAL, AUGUST 5, 1881. 


ROBERTSON V. AMAZON TUG AND LIGHTERAGE Co., 46 
L. T. Rep. (N. S.) 146. 


The plaintiff agreed to take a named steam-tug towing six 
sailing barges from Hull to the Brazils, paying and pro- 
viding for the crew and furnishing all necessary instru- 
ments. The defendants agreed to pay for these services 
10201. After she had started, the boilers and engines of 
the steam-tug in question turned out to be considerably 
out of repair, and in consequence the voyage occupied 
sixty days more than it would otherwise have done. The 
fact of the engines being out of repair was not known to 
either party at the time of the contract. Held (Bramwell, 
L. J., dissentiente), that there was no implied warranty by 
the defendants that the tug should be reasonably efficient 
for the purposes of the voyage. 

Judgment of Lord Coleridge, C. J., reversed. 


| pe plaintiff, a master mariner, brought this action 

against the defendant company for an alleged 
breach by them of a contract, the terms of which are 
expressed in the following document: 

I, Robert Robertson, hereby agree to take steam-tug 
towing six sailing barges from Hull, and one small 
steamer from the Downs, the latter-named to assist 
when required, to Para, Brazils, providing and paying 
crew of officers, sailors, stokers and trimmers (forty- 
one men all told), also provisions for all on board for 
seventy days, and finding nautical instruments and 
charts for the navigation of the above said steam-tug, 
steamer and six barges, the company paying pilotage 
from Hull to sea; all surplus stores to be left on board 
to be taken over by and to be the property of the com- 
pany. I hereby undertake to do all the above and 
hold the company harmless in regard to the return of 
the above crew from Para, expenses for which shall be 
borne by me wholly from the date of the arrival of the 
vessels in Para, for the sum of 10201. sterling, 1001. of 
which shall be payable to me on signing contract, and 
a further sum of 60/. sterling before leaving Hull, for 
which I shall give guarantee satisfactory to the com- 
pany, the balance of 3201. sterling to be paid by the 
company’s agents in Para, on their being satisfied that 
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no claim exists against the company in regard to me, 


Captain Robertson, or my crew. 
(Signed) RosBert ROBERTSON. 
Lonpon, July 12, 1876. 


The steam-tug supplied by the defendants under this 
contract was the Villa Bella which had been named to 
the plaintiff at the time of the contract, and during 
the voyage it turned out that her boilers and engines 
were very much out of repair. In consequence the 
voyage took considerably longer than was contem- 
plated by the plaintiff, and be brought this action to 
recover the loss that he had thereby incurred. 

The action was tried by Lord Coleridge, C. J., with- 
out a jury, who gave judgment upon further con- 
sideration for the plaintiff, the amount of damages to 
be referred. For the decision below see 25 Alb. L. J. 13. 

From this judgment the defendants now appealed. 

Sir Hardinge Giffard, Q. C., and Kenelm Digby, for 
defendants. 


Butt, Q. C., and Edward Pollock, for plaintiff. 


BRAMWELL, L. J. I am of opinion that the judg- 
ment should be affirmed. We disposed on the hearing 
of that part of the case which relates to the Galopin, 
holding that in respect of it the plaintiff had a cause 
of action if he could prove any damages resulting from 
the breach of contract in relation to that tug caused 
by its desertion from the enterprise. It remains to 
consider the question as to the larger tug. Now the 
plaintiffs complaint was not that the vessel was unfit 
for the voyage and work; that it was not properly 
built or strong enough; nor did he complain that the 
machinery or boiler was inadequate, not of the best 
make or a good make, or strong or large enough. Had 
such been his complaint then I think it ought to have 
failed, because his engagement was with respect to 
specific things and he took them for better or worse. 
It is admitted that this was so and rightly admitted. 
For in the same way as it might be shown that on the 
sale of a horse or carriage a particular horse or car- 
riage was meant, so might it be shown in this case that 
a specific and definite vessel and specific and definite 
barges were meant. The plaintiff's complaint was that 
he had agreed upon a lump sum to take this vessel, 
towing several lighters, to the Brazils, that it was im- 
portant to him that the vessel and apparatus should be 
efficient, as the faster he went the more he gained, and 
the slower he went the less he gained or the more he 
lost. He proved as a fact that the boilers were out of 
order, that they were sufficient in themselves but 
needed repairs, and that in consequence it took him 
much longer to perform his undertaking than it other- 
wise would have done. The defects, the want of re- 
pair were obvious — obvious to any one who had looked 
at or tried the boilers. The question is if this gives a 
cause of action. I am of opinion that it does. The 
contract of the defendants was to deliver to the plaint- 
iff the tug and barges, with and in relation to which 
he was to perform a certain work or bring about a cer- 
tain result, for the profitable doing of which the efli- 
ciency of the tug was all important. The case seems 
to me the same as a contract of hiring, and as all con- 
tracts when one man furnishes a specific thing for 
another which that other is to use. The man so letting 
and furnishing the thing does not, except in some 
cases, undertake for its goodness or fitness, but he 
undertakes for the condition being such that it can do 
what its means enables it todo. Thus if a man hired 
a specific horse and said he intended to hunt with it 
next day, there would be no undertaking by the letter 
that it could leap or go fast; but there would be that 
it should have its shoes on and that it should not have 
been excessively worked or used the day before. I am 
asked where I find this rule in our law; I frankly own 
I cannot discover it plainly laid down anywhere. But 














it seems to me to exist as a matter of good sense and 
reason, and it is I think in accordance with the analo- 
gous authorities. Iam afraid that the nearest is the 
dictum of Lord Abinger in Smith v. Marrable, 11 M. & 
W.5. “No authorities were wanted;” “the case is 
one which common sense alone enables us to decide,” 
The subject is treated in Story on Bailments, § 383, 
And certainly according to what is said there, if this 
had been a case of letting to hire the defendants would 
be liable. But as Story says, speaking of the letter’s 
obligations (§ 392): ‘* Lt is difficult to say (unreasonable 
as they are in a general sense) what is the exact extent 
to which they are recognized in the common law. Iy 
some respects the common law certainly differs.’’ This 
isso. What Story mentions however does not affect 
the principle I contend for. I have referred to some 
of Story’s authorities; I may also refer to Merlin, Ré- 
pertoire, Bail, §6. Smith v. Marrable, 11 M. & W.5; 
and Wilson v. Finch Hatton, 36 11. T. Rep. (N. 8.) 473; 
L. R., 2 Ex. Div. 336, are favorable to the plaintiff's 
contention. In the former case is Lord Abinger’s 
reference to ‘‘common sense.’’ But as to these two 
cases I am afraid *‘ common sense ”’ has differed much 
in different people, and it is certainly remarkable that 
in the latter case the Lord Chief Baron refers to the 
plaintiff as ‘‘a lady who generally resides in the coun- 
try coming to town forthe season, sending her car- 
riage, horses, and servants,’ etc., and proceeds, 
‘therefore it is abundantly clear that it was in con- 
templation of both parties that the house should be 
ready for her occupation.’”” Even if both parties 
“contemplated ’ that I do not know it follows that 
they ‘“‘agreed.’’ The cases of Readhead v. Midland 
Ry. Co., 16 L. T. Rep. (N. S.) 485; L. R., 2 Q. B. 412, and 
Hyman v. Nye, 44 L. T. Rep. (N. 8.) 919; L. R.,6Q. B. 
Div. 685, do not help. They and similar cases show 
that where there is an undertaking to supply an article 
not specific, the article must be ‘‘as fit for the purpose 
for which it is hired as care and skill can make it.” 
The article here was specific, but I think the same 
reasoning which leads to that conclusion shows that 
when the article is specific it must be supplied ina 
state as fit for the purpose for which it is supplied as 
care and skill can make it. It was asked in the course 
of the argument whether the defendants would have 
complied with their agreement had there been no 
rudder to the ship — if, as was suggested, a ship is not 
a ship without a rudder, or if some of its copper was 
off if it was a coppered ship, or if there was a large 
hole in the deck or no covering to the hatchway? I 
think it impossible to say that there was not a duty ou 
the defendants to have the tug free from such defects, 
and consequently impossible to say that there would 
not be in such acase a breach of their implied agree- 
ment. So I think there is now, and that the judgment 
must be affirmed. 

Brett, L. J. Lam sorry that in this case I cannot 
agree with the judgment of Bramwell, L. J. The case 
was tried before Lord Coleridge without a jury, and 
Lord Coleridge was of opinion that under the circum- 
stances, there was an implied warranty that the larger 
tug was reasonably fit for the purposes for which it 
was to be used. The contract between the plaintiff 
and defendants was in writing, and the only parol evi- 
dence which was admissible to my mind for the pur- 
pose of construing the contract was evidence to show 
what was the subject-matter of the contract. That 
evidence showed that the defendants were the owners 
of the large tug the Villa Bella and of the smaller ves 
sel the Galopin, and that they were desirous that these 
tugs should proceed to the Brazils with certain barges. 
The larger vessel, the Villa Bella, was named to the 
plaintiff at the time of the contract, and although ! 
do not think it is material, the plaintiff had an oppor- 
tunity of seeing it. That at once makes the contract 
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a contract with regard to that specific vessel. Now 
the plaintiff, being a skilled marinerand master, under- 
took by this contract to take the command of the ex- 
pedition to the Brazils, and to conduct the large tug, 
the Villa Bella, and the barges across the sea. He was 
to be supplied of course with the means of working 
the large tug and also the smaller vessel, but he under- 
took amongst other things to provision the crews, and 
further he undertook to conduct this expedition fora 
fixedsum. It therefore was most material to him to 
calculate what would be the time in which he should 
in all probability perform the voyage. The larger tug, 
the Villa Bella, at the time when the contract was 
made, had been kept during the winter in a state 
which is not infrequent, that is to say, sunk in the 
water, which may not be so bad for the vessel itself, 
but it certainly is very deleterious to the engines. She 
was in fact a vessel with engines considerably dam- 
aged, but she was the vessel which the plaintiff under- 
took to conduct across the Atlantic. I agree with my 
Lord that there is an analogy and a somewhat close 
one between this case and the case of a person hiring 
some chattel for the purpose of usingit. I think it 
would be true to say, as in the case he puts of tho 
horse, that where a person hires a specific thing for the 
purpose of using it, there is an implied contract on the 
part of the latter that he will, in the meantime, keep 
the thing as [ should say in repair, that is he will not, 
by want of reasonable care after the contract is made, 
allow it to become worse than it was at the time the 
contract was made. But with great deference to 
him I think that the facts of this case do not raise the 
point upon which his judgment rests. The Villa Bella 
was a vessel with damaged engines at the time the con- 
tract was made, it was that vessel with these engines 
such as they were that the plaintiff undertook to con- 
duct across the Atlantic. Now I think there would be 
an implied contract on the part of the defendants that 
they would not, by want of reasonable care, allow that 
vessel with its damaged engines to get more out of re- 
pair at the time the voyage was to commence than it 
was at the time that the contract was made. I think 
they were bound by an implied contract to take all 
reasonable care to keep the vessel as good and as effi- 
cient for the work it was to do as it was at the time 
the contract was made. But it would be to say that 
they were bound to make it betterthan it was at the 
time of the contract, if it is to be said that they were 
bound to hand it over to the plaintiff in a state reason- 
ably fit for the purpose of the work it was todo. Now 
as [understand my Lord, he would not imply such a 
contract as that, but if he would, I must say that with 
all deference I cannot agree to it. When there is a 
specific thing there is no implied contract that it shall 
be reasonably fit for the purpose for which it is hired 
or is to be used. That is the great distinction between 
acontract to supply a thing which is to be made and 
which is not specific, and a contract with regard to a 
specific thing. In the one case you take the thing as 
it is, in the other the person who undertakes to supply 
it is bound to supply a thing reasonably fit for the 
purpose for which it is made. Therefore it seems to 
me that. the judgmeut of my Lord really does, I be- 
lieve, come to what was the opinion of Lord Coleridge, 
although in words he negatives it. It seems to me that 
he holds that the defendants were bound to supply this 
large tug in a condition reasonably fit for the purpose 
for which the contract was made, and the breach upon 
which he relies really is that it was not so fit, whereas 
it seems to me that there was no such implied contract. 
I wish to put my view as plainly as I can. If there 


had been evidence in this case that after the contract 
was made, the machinery, from want of reasonable 
care by the defendants, had become in a worse condi- 
tion than it was at the time of the contract, I should 





have thought that there would have been a breach of 
contract for which the defendant would have been 
liable. But I find no such evidence. The only mis- 
fortune about the tug was that the machinery at the 
time the contract was made was in such a condition 
that the vessel was not reasonably fit for the purpose 
of taking barges across the Atlantic. Therefore the 
misfortune which happened was the result of a risk 
which was run by the plaintiff and of which he cannot 
complain, and consequently he has no cause of action 
as regards the Villa Bella. The plaintiff is thus re- 
duced, in order to maintain his action, to show that he 
suffered damage by the desertion of the Galopin. He 
is entitled to nominal damages in respect of such de- 
sertion, and if he can prove that he suffered any sub- 
stantial damage by reason of it, then the nominal 
damages will be increased accordingly. 

Corton, L. J. This is an action for breaches of a 
contract, and the breaches related to two matters. One 
of them related to the smaller vessel, the Galopin, and 
that we disposed of at the time the case was argued, 
and we did so on the ground that on the fair con- 
struction of the written contract there was a contract 
on the part of the defendants that the smaller steamer 
which was not named, the Galopin, should assist when 
required by the plaintiff, and that she deserted the ex- 
pedition, and that there was a breach as to that part 
of the contract. Our judgment was reserved as to 
that part of the plaintiff's claim which sought to re- 
cover damages for loss sustained by the inefficiency of 
the Villa Bella. This inefficiency was attributed to 
the fact that the boilers of the Villa Bella were not 
sufficiently powerful for the engines, and principally 
to the fact that the boilers were in a bad condition, in 
consequence of what had happened to the tug before 
she became the property of the defendants. The de- 
fendants were not aware of these defects, and the 
plaintiff cannot recover on the ground of false repre- 
sentations. He must recover, if at all, on the ground 
of breach of warranty. The contract does not con- 
tain in express terms any warranty, and there is some 
uncertainty as to the form of the warranty on which 
the plaintiff relies. It must be either,as urged in 
argument aud held by Lord Coleridge, that the Villa 
Bella was a vessel reasonably fit for the service to be 
performed, or, as I understand Bramwell, L. J., to 
hold, the Villa Bella and her engines were in a reason- 
able state of repair and otherwise in a condition fit for 
the service, so far as that vessel and her engines could 
be so. The plaintiff tendered evidence to show that 
there was such a contract between the parties. But 
parol evidence is not admissible to construe the con- 
tract; and even if in such action it would be open to 
the plaintiff to reform the contract, the evidence would 
not establish what is essential for such acase, viz.: that 
both parties agreed to a contract not expressed in the 
written document. But evidence is admissible to 
show what the facts were with reference to which the 
parties contracted, and thus to enable the court to ap- 
ply the contract. The evidence showed that at the 
time of the contract the defendants were proposing to 
send gut the Villa Bella and that this was known to 
the plaintiff. The contract must therefore be dealt 
with as one made with reference to an ascertained 
steam vessel. Though the contract contains no war- 
ranty in terms, the question remains whether there are 
in it expressions from which, as a matter of construc- 
tion, any such warranty as that relied on by the 
plaintiff can be inferred. In my opinion this is not 
the case. The question remains, does the contract put 
the plaintiff and defendants into any relation from the 
existence of which the law, in the absence of any ac- 
tual contract, implies such a warranty as is relied on 
by the plaintiff? In my opinion it does not. The 
plaintiff was to be master of the Villa Bella, but the 
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law does not, as against the owner, imply in favor of a 
captain or master any warranty of the seaworthiness 
or efficiency of the vessel. Cowch v. Steel, 3 E. & B. 
402. Here however the plaintiff is more than master. 
It has been suggested that plaintiff is in the same 
position as the hirer of an ascertained chattel, and the 
defendants in the same position as the person who lets 
the chattel for hire. There is at least a doubt what 
warranty the law implies from the relation of hirer 
aud letter to hire of an ascertained chattel. But how- 
ever this may be, in my opinion the relation of the 
parties here is different. The plaintiff here contracts 
with the defendants for a sum to be paid by them to 
take a vessel and barges to South America, with liberty 
to use the vessel as a tug. I say with liberty, for it can 
hardly be said that it would have been a breach of 
contract on his part not to use the motive power of 
the tug, but to tow both the Villa Bella and the barges 
to their destination. If the vessel was not at the time 
of the contract ascertained and known to both parties, 
probably the contract would imply such a warranty as 
is relied on by the plaintiff. But a contract made with 
reference to a known vessel in my opinion stands in a 
very different position. Jn such a case in the absence 
of actual stipulation, the contractor must in my opin- 
ion be considered as having agreed to take the risk of 
the greater or less efficiency of the chattel about which 
he contracts. He has to determine what price he will 
ask for the service or work which he contracts to ren- 
der or todo. He may examine the chattel and satisfy 
himself of its*condition and efficiency. If he dves not, 
and suffers from his neglect to take this precaution, he 
cannot in my opinion make the owner liable. He 
must in my opinion be taken to have fixed the price so 
as to cover the risk arising from the condition of the 
instrument which he might have examined if he had 
thought fit so todo. It may well be that where par- 
ties enter into such a contract as that which exists in 
the present case, there isan implied contract that the 
owner of the chattel will not after the agreement, and 
while the chattel remains in his possession, use or treat 
it in any way which will render it unfit for the service 
which has to be performed, and that he will take such 
care of it as is reasonable, having regard to the purpose 
for which it is under the contract to be used. But in 
the present case the inefficiency of the Villa Bella 
arose not from any improper use of the vessel by the 
defendants, or any neglect on their part to take care of 
it after this contract, but from defects which, though 
unknown to the plaintiff and defendants, existed at 
the date of the contract. The cases of Smith v. Mar- 
rable (ubi sup ) and Wilson v. Finch Hation (ubi sup.), 
or at least the judgments in those cases, have been re- 
lied on in support of the plaintiff's case. Each of those 
cases arose on a contract of hiring, and in each the 
hirer was defending himself against a claim for dam- 
ages in respect of a refusal on his part to perform his 
contract of hiring, while in this case the plaintiff who 
is (in my opinion erroneously) said to be in,the position 
of hirer, is suing for damages. In those cases if’ there 
was an implied condition that the thing, a furnished 
house, was fit for the purpose for which it was let by 
reading into the contract to take the house “if fit for 
habitation,” the defendant was excused. Here the 
plaintiff must establish that there was a warranty to 
that effect. In my opinion the plaintiff cannot estab- 
lish that there was such a warranty as that on which 
he must rely, and the defendants are, as regards this 
part of the claim, entitled to have the judgment re- 
versed. 
Judgment reversed. 








ACTION TO SECURE PROPER ADMINISTRA. 
TION OF TRUST FUNDS — APPEAL — 
COSTS TO MOVING PARTY. 


SUPREME COURT OF THE UNITED STATES, APRIL, 
1882. 


TRUSTEES OF THE INTERNAL IMPROVEMENT FUND oF 
FLORIDA V. GREENOUGH. 


Whilst in ordinary cases an appeal does not lie from a decree 
in equity for costs only, yet it does lie when the costs are 
directed to be paid, not by a particular party, but out of a 
fund in the hands, or under the control, of the court. 

A decree made by a Circuit Court of the United States, direct- 
ing the payment of costs and expenses, out of a fund in 
court, to the complainant,—the fund in the meantime re. 
maining in the court in course of administration, — is pro 
tanto a final decree from which an appeal will lie to this 
court. 

It is a general principle that a trust estate must bear the 
necessary expenses of its administration. 

One jointly interested with others in a common fund, and 
who, in good faith, maintains the necessary litigation to 
save it from waste and destruction and secure its proper 
application, is entitled in equity to reimbursement of his 
costs as between solicitor and client, either out of the fund 
itself or by proportional contribution from those who re- 
ceive the benefit of the litigation. 

Where a large number of bonds issued by a corporation are 
secured by a trust fund which is being wasted and 
misapplied by the trustees, or which they refuse or neglect 
to apply to the payment of the bonds, a holder of a portion 
of such bonds who in good faith files a bill to secure the 
due application of the fund, and suceeeds in bringing it 
under the control of the court for the common benefit of 
the bondholders, is entitled to have his costs, counsel fees 
and necessary expenses of the litigation, — that is to say, 
his costs as between solicitor and client, — paid out of the 
fund before its distribution. 

Such a complainant however is not entitled to an allowance 
for his private expenses, such as travelling fares and 
hotel bills, nor for his own time or personal services. 

The practice of allowing large and extravagant counsel fees 
and commissions to trustees, complainants and receivers, 
and their counsel, to be paid out of trust funds under the 
control of the court, commented on and disapproved. 


PPEAL from the Circuit Court of the United 
States for the Northern District of Florida. The 
opinion states the case. 


BrapD.ey, J. The question in this case is one of 
costs, expenses and allowances awarded to the com- 
plainant below out of a*trust fund under the control 
ofthe court. Ordinarily a decree will not be reviewed 
by this court on a question of costs merely in a suitin 
equity, although the court has entire control of the 
matter of costs, as well as the merits, when it has pos- 
session of the cause on appeal from the final decree. 
But it was held by Lord Cottenham, in the case of 
Angell v. Davis, 4 Myl. & Craig, 360, that when the 
ease is not one of personal costs, in which the court has 
ordered one party to pay them, but a case in which 
the court has directed them to be paid out of a 
particular fund, an appeal lies on the part of those 
interested in the fund. Lord Cottenham indeed, 
suggested other cases in which an appeal might lie 
from a decree for costs, as where the costs are part of 
the specific relief prayed; and where the whole of the 
facts distinctly appear upon the face of the proceed- 
ings themselves, so that it is not necessary in determin- 
ing the question, to enter intoany investigation of the 
merits. But these suggestions have not met with sub- 


sequent approval ; and in the case of Taylor v. Dowlan, 
L. R., 4 Ch. App. 697, the court declared that they 
were not disposed to extend the case of Angell v. 
Davis; and dismissed an appeal brought by parties 
ordered to pay costs, which they claimed should be 
payable out of a fund. 

But these discussions in the English courts arose 
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under a system in which appeals from interlocutory 
orders are allowed. Wecan only entertain an appeal 
from a final decree; and supposing the objection to the 
appeal on the ground of its being from a decree for 
costs only is untenable, as we think it is, then arises 
another question, whether the orders appealed from 
amount to a final decree. 

The principal suit was commenced in 1870 by a bill 
filed by Francis Vose, a large holder of bonds of the 
Florida Railroad Company, on behalf of himself and 
the other bondholders, against Harrison Reed and 
others, Trustees of the Internal Improvement Fund of 
Florida, and against the former members of the same 
board, and against the board itself as acorporation, 
and sundry other corporations alleged to be in 
complicity with them. The Internal Improvement 
Fund consisted of ten or eleven millions of acres of 
land belonging to the State, including certain proceeds 
of sales of some of said lands, and was pledged for the 
payment of the interest accruing on said bonds and 
installments of a sinking fund, for meeting the 
principal, which were largely in arrear. The charge of 
the bill was to the effect that the trustees were wasting 
and destroying the fund by making sales at nominal 
prices by the hundred thousand and even million of 
acres, and failed and refused to provide for the pay- 
ment of interest or sinking fund on the bonds; and 
the bill prayed that the fraudulent conveyance might 
be set aside, that the trustees might be enjoined from 
selling more lands, and that a receiver might be 
appointed to take care of the fund. 

The litigation was carried on with great vigor and at 
much expense, aud in fact a large amount of the trust 
fund was secured and saved; the management of the 
fund was taken out of the hands of the trustees; agents 
were appointed by the court to make sales of the land 
and made a large number of sales; a considerable 
amount of money was realized, and dividends have 
been made amongst the bondholders, most of whom 
camein and took the benefit of the litigation. Vose, 
the complainant, bore the whole burden of this litiga- 
tion, and advanced most of the expenses which were 
necessary for the purpose of rendering it effective and 
successful. In 1875 he filed a petition setting forth 
these advances and the efforts made by him, and 
prayed an allowance out of the fund for his expenses 
and services. In December, 1876, an order was made 
by the court referring it to a master to ascertain: 1. 
What and by whom the necessary expenditures have 
been incurred in bringing the moneys already received 
‘nto court. 2. What necessary expenditures have 
been made, and by whom, in protecting the landed 
and sinking fund from which this money has been and 
will be realized. 3. What personal services have been 
rendered, and by whom, in said work, and the value 
thereof. 4. What amount of same have been charged 
to Francis Vose by the receiver, instead of being paid 
out of the common fund in his hands. 

Vose presented his account and vouchers before the 
master and testimony was taken on the subject. In 
1877 the master made a report in which, amongst other 
things, he stated as follows: 

“First. After consideration of the proofs as sub- 
mitted to me, [ find and report that the moneys which 
have already been received, whether upon account of 
the Internal Improvement Fund or of the sinking 
fund, have been brought into court at the instance and 
the suit and bythe sole efforts of Francis Vose, the 
petitioner, through himself, his solicitors and his 
agents, and by the instrumentality more directly and 
especially of his proceedings in equity against the 
Trustees of the Internal Improvement Fund et als., as 
they appear in the records which are made evidence in 
this case. ”’ 

The master further reported a statement of ex- 





penditures made by Vose in the cause, and declared 
that they were necessary expenditures, being for fees 
of solicitors and counsel, costs of court, and sundry 
small incidental items for copying records and the like, 
the whole amounting to $34,192.62. He also stated and 
allowed sundry fees paid in maintaining other suits in 
New York, and on appeal to this court, attorney’s fees 
for resisting fraudulent coupons, and expenses paid to 
attorneys and agents to investigate fraudulent grants 
of the trust lands, amounting in all to $19,745.68. He 
also reported in favor of an allowance to Vose for hia 
personal services and expenditures, as follows: 

“T further find and report that peculiar and great 
personal services have been rendered by the petitioner, 
Francis Vose, in the work of protecting the Internal 
Improvement and the sinking funds; those services 
extending over a period of more than eleven years. 
By the instrumentality of the suits already mentioned 
as having been instituted by him, by the agencies he 
employed and sustained, and by his own vigilance and 
personal efforts he has saved from spoliation and 
subjected to the decrees of this court a vast domain of 
over ten millions of acres of land; and has brought 
into this court large sums of money, which, from time 
to time, have been distributed by its orders. 

‘*T consider and report that the charge embraced in 
his itemized accounts, and numbered forty-two (42) 
for $25,000 principal, and $9,625 interest, is reasonable 
and just. 

**T also find that the charge in his itemized account, 
numbered forty-one (41) fur personal expenditures of 
$15,003.35, is reasonable and just. Total, $40,003.35. ”’ 

The first of these items consisted of an allowance of 

2,500 a year for ten years of personal services; the 
second was for railroad fares and hotel bills paid by the 
complainant. 

The proceedings before the master were opposed; 
but on a hearing upon the report and the evidence 
submitted therewith, the court confirmed it to the 
extent of $27,835.34, allowing generally the fees of the 
officers of the court, and those of the attorneys and 
solicitors employed in the cause, including charges as 
between attorney and client; at the same time dis- 
allowing certain fees paid to advisory counsel and 
other items not directly connected with the suit, and 
referring the remainder of the report for further 
evidence and hearing. In December, 1879, after 
additional evidence had been taken, a final order was 
made allowing sundry expenses for looking after and 
reclaiming the trust lands, and alsc allowing for the 
personal expenses and servicesof Vose embraced in 
the two items before referred to; the total amount 
allowed being $60,131.96. 

The appeal to this court is taken from these orders 
of the court below; and it is contended that they were 
illegal, because Vose was not before the court in the 
character of a trustee, aud therefore not entitled to 
reimbursement of his expenses beyond taxable costs; 
and because the allowances were not lawful if he had 
been such trustee. The objections to the orders are 
not expressed in this precise form; but this is the 
substance of them. 

. The first question however is whether these orders 
do ordo not amount to a final decree, upon which an 
appeal lies to this court. They are certainly a final 
determination of the particular matter arising upon 
the complainant’s petition for allowances, and direct 
the payment of money out of the fund in the hands of 
the receiver. Though incidental to the cause, the 


inquiry was a collateral one, havinga distinct and in- 
dependent character, and received a final decision. 
The administration of the fund for the benefit of the 
bondholders may continue in the court for a long time 
to come, dividends being made from time to time in 
payment of coupons still unsatisfied. The case is a 
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peculiar, one, it is true; but under all the circum- 
stances we think that the proceedings may be re- 
garded as so far independent asto make the decision 
substantially a final decree for the purposes of an 
appeal. 

As to the point made by the appellants, that the 
complainant is only a creditor, seeking satisfaction of 
his debt, and cannot be regarded in the light of a 
trustee, and therefore is not entitled to an allowance 
for any expenses or counsel fees beyond taxed costs as 
between party and party, a great deal may be said. 
In ordinary cases the position of the appellants may 
be correct. But ina case like the present, where the 
bill was filed not only in behalf of the complainant 
himself, but in behalf of the other bondholders having 
au equal interest in the fund; and where the bill 
sought to rescue that fund from waste and destruction 
arising from the neglect and misconduct of the 
trustees, and to bring it into court for administration 
according to the purposes of the trust; and where all 
this has been done; and done at great expense and 
trouble on the part of the complainant; and the other 
bondholders have come in and participated in the 
benefits resulting from his proceedings; if the com- 
plainant is not a trustee, he has at least acted the part 
of a trustee in relation to the common interest. He 
may be said to have saved the fund for the cestué que 
trusts, and to have secured its proper application to 
their use. There is no doubt, from the evidence, that 
besides the bestowment of his time for years almost 
exclusively to the pursuit of this object, he has ex- 
pended a large amount of money for which no allow- 
ance has been made, nor can properly be made. It 
would be very hard on him to turn him away without 
any allowance except the paltry sum which could be 
taxed under the fee bill. It would not only be unjust 
to him, but it would give to the other parties entitled 
to participate in the benefits of the fund an unfair ad- 
vantage. He has worked for them as well as for him- 
self, and if he cannot be reimbursed out of the fund 
itself, they ought to contribute their due proportion 
of the expenses which he has fairly incurred. To 
make them a charge upon the fund is the most equit- 
able way of securing such contribution; and such 
charge cannot be justly complained of by the Trustees 
of the Internal Improvement Fund, because however 
fair may have been the conduct of the present 
trustees, who were elected to their positions since the 
acts complained of were committed by their pre- 
decessors, those acts, as the event of the cause shows, 
furnished abundant ground for instituting the pro- 
ceedings. 

It is a general principle that a trust estate must bear 
the expenses of its administration. It is also 
established by sufficient authority that where one of 
many parties having a common interest in a trust 
fund, at his own expense takes proper proceedings to 
save it from destruction and to restore it to the pur- 
poses of the trust, he is entitled to reimbursement, 
either out of the fund itself, or by proportional con- 
tribution from those who accept the benefit of his 
efforts. This has long been the rule in relation to pro- 
ceedings for restoring property to the uses of a 
charity, which has been unjustly diverted therefrom. 
Thus in Attorney-General v. Brewers’ Company, 1 P. 
Wms. 376, Lord Chancellor Ccwper allowed costs to 
the relators out of the improved rents which they re- 
ceived for the charity, “for that they had been 
serviceable to the charity, by easing them of the six 
hundred and twenty pounds debt which was claimed 
against them.” In Attorney-General v. Kerr, 4 Beav. 
297, it is conceded to be the general rule that the 

relator in a charity information, upon obtaining a 
decree, is entitled to his costs as between solicitor and 
client. In that case they were not allowed out of the 








general charity estate, but were charged upon the 
particular property recovered. 

The same rule was followed in Attorney-General y, 
Old South Society, 13 Allen, 474. 

Of course it is well understood that costs as between 
solicitor and client include all reasonable expenses and 
counsel fees, and are not like costs as between party 
and party, confined to the taxed costs allowed by the 
fee bill. This difference is pointed out in the case Jy 
re Paschal, 10 Wall. 483, 493. 

The same rule is applied to creditors’ suits, where a 
fund has been realized by the diligence of the plaintiff, 
In England, where specialty creditors have a prefer- 
ence, a simple contract creditor who recovers a fund 
for the general benefit is allowed his costs as between 
party and party out of the fund in preference to all 
other claims; and the balance of his costs, as between 
solicitor and client, are to be paid either out of the 
fund or pro rata by all the creditors who partake of 
the benefit of the suit. This was the judgment in 
Stanton v. Hatfield, 1 Keen, 358; followed in Thomp- 
son v. Cooper, 2 Collyer, 87. In the latter case Vice- 
Chancellor Knight Bruce said: ‘* Having come in and 
proved and vbtained the benefit of the suit which was 
instituted on their behalf, as well as that of the plaint- 
iff, it cannot be just that in such a suit—a suit 
instituted for the benefit of all the creditors — one 
alone should bear the burden when others have the 
benefit. ’’ To the same purport see Tootal v. Spicer, 4 
Simons, 510; Larkin v. Paxton, 2 Myl. & K. 320; 
Barber v. Wardle, id. 818; and sutton v. Doggett, 3 
Beav. 9. 

The rule, that a party who recovers a fund for the 
common benefit of creditors is entitled to have his 
costs and expenses paid out of the fund, prevails in 
bankruptcy cases. In Worrall v. Harford, 8 Ves. 4, 
Lord Eldon said: ‘* The petitioning creditor is answer- 
able till the assignment. Can there be a doubt that 
the assignees, if there be nothing special in the deed, 
would have a clear right to pay all the expenses in- 
curred? It would be implied if not expressed.”’’ This 
rule has been followed by the District Courts of the 
United States. See a forcible opinion of Judge Bryan, 
in Re Williams, 2 Bank. Reg. 28, in the District Court 
of South Carolina; and the case of O’ Hara, 8 Law Reg. 
(N. 8.) 115, in the Western District of Pennsylvania. 
In a case in Massachusetts before Judge Lowell, the 
same rule was adopted. The petitioning creditors 
charged as an act of bankruptcy the execution of a 
mortgage by the debtors, and having succeeded after 
much opposition in substantiating the charge, they 
asked that counsel fees should be allowed them out of 
the estate. The remarks of Judge Lowell are so 
apposite, and seem to us so well considered, that we 
quote from his opinion. ‘A petition in invitum,” 
says he, ‘‘to have a debtor adjudged bankrupt is for 
the benefit of all his unsecured creditors; and a favor- 
able decree gives them all a proportionate advantage, 
and the court has no power to order, as is often done 
in chancery, that this advantage shall depend upon 
their contributing to the expenses of the suit; but any 
creditor may carry on the proceedings if the petitioner 
should refuse to do so;_and after adjudication all may 
prove their debts. In this case the fund from which 
the dividend will be paid is due entirely to the exer- 
tions of the petitioners in setting aside the mortgage; 
and in most cases, though not in this, no single 
creditor, nor any three or four of them, have a 
sufficient interest to enable them to undertake the 

conduct of the proceedings without positive loss of 
money if they cannot tax the expenses on the fund for 
those expenses will usually exceed the dividend on 
their debts. * * * The strong equities of the petition- 
er’s case are not difficult to discover; and the practice 
under the act of 1841 was to allow such a charge out of 
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the assets, as I find by examining the records. My 
doubt was gf my power in the premises under the fee 
bill of 26th February, 1853 (10 Stat. 161), which does not 
appear to sanction it, and does appear to be intended 
tocover the whole ground of taxation of costs at law 
and in equity and admiralty; and by the general 
orders these petitions follow the rule of cases in equity 
in all matters of costs. Upon reflection I have con- 
cluded that the fee bill is probably intended to reach 
only taxable costs commonly so-called, and may have 
its full effect without being construed to take away 
the power of acourt of equity to permit counsel fees 
to be taxed in those cases where a fund is in court, 
upon or to which different parties have distinct rights 
orclaims. * * * [ have been referred to the record 
of a case in equity in the Circuit Court in which Judge 
Sprague, since the passage of the fee bill, ordered the 
counsel fees of all parties to be paid out of the fund; 
and Judge Kane adopted a like rule in Ew parte Plitt, 
2Wall. jr. 453. These decisions and those in bank- 
ruptcy already cited justify me in construing the 
statute in the way which the equities of the case so 
clearly demand.” 

The views here expressed with regard to the applica- 
tion of the fee bill to cases of this sort are undoubtedly 
correct. The fee bill is intended to regulate only 
those fees and costs which are strictly chargeable as 
between party and party, and not to regulate the fees 
of counsel and other expenses and charges as between 
solicitor and client, nor the power of acourt of equity, 
in cases Of administration of funds under its control, 
to make such allowance to the parties out of the fund 
as justice and equity may require. The fee bill itself 
expressly provides that it shall not be construed to 
prohibit attorneys, solicitors and proctors from 
charging to and receiving from their clients (other 
than the government) such reasonable compensation 
for their services, in addition to the taxable costs, as 
may be in accordance with general usage in their 
respective States, or may be agreed upon between the 
parties. — Act of 1853, § 1, 10 Stat. 161; Rev. Stats. 
§ 823.) And the act contains nothing which can be 
fairly construed to deprive the Court of Chancery of 
its long established control over the costs and charges 
of the litigation, to be exercised as equity and justice 
may require, including proper allowanses to those who 
have instituted proceedings for the benefit of a general 
fund. 

This court in the case of Cowdrey v. Galveston R. 
Co., 938 U. S. 352, sustained an allowance of $5,000 for 
counsel fees to be paid to counsel out of the proceeds 
of arailroad mortgage foreclosed in the Circuit Court 
for the District of Texas, being the amount agreed by 
the trustees to be paid for instituting proceedings 
which were discontinued by the intervention of the 
civil war. A new bill was afterward filed by some of 
the bondholders and the fund was brought into court, 
and the fee in question was directed to be paid by the 
receiver. We regarded the charge as a proper one to 
be paid out of the fund. Liberal allowances were also 
made by the Circuit Court in the same case for counsel 
fees and other charges incurred by the complainants 
in the cause, which were never brought to this court 
for review. 

In the vast amount of litigation which has arisen in 
this country upon railroad mortgages, where various 
parties have intervened for the protection of their 
rights, and the fund has been subjected to the control 
of the court and placed in the hands of receivers or 
trustees, it has been the common practice as well in 
the courts of the United States as in those of the 
States, to make fair and just allowances for expenses 
and counsel fees to the trustees or other parties, pro- 
moting the litigation and securing the due application 
of the property to the trusts and charges to which it 








was subject. Sometimes no doubt these allowances 
have been excessive and perhaps illegal, aud we would 
be very far from expressing our approval of such large 
allowances to trustees, receivers and counsel as have 
sometimes been made, and which have justly excited 
severe criticism. 

Still a just respect for the eminent judges under 
whose direction many of these cases have been ad- 
ministered would lead to the conclusion that allow- 
ances of this kind, if made with moderation and a 
jealous regard to the rights of those who are interested 
in the fund, are not only admissible but agreeable to 
the principles of equity and justice. 

The subject of allowances to be made to trustees 
eo nomine is very fully examined in the books. An 
exhaustive citation of both English and American 
authorities is to be found in the notes to the case of 
Robinson v. Pett, 2 White & Tudor’s Leading Cases in 
Equity, 288, American Edition, pp. 512-600; and see 
Perry on Trusts, 8§ 894, 910, 912. 

It is unnecessary however to pursue the subject fur- 
ther. The conclusion to which we have come is, that 
under the circumstances of this case, the Circuit Court 
had the power in its discretion to allow to the som- 
plainant Vose his reasonable costs, counse! fees, charges 
and expenses incurred in the fair prosecution of the 
suit, and in reclaiming and rescuing the trust fund and 
causing it to be subjected to the purposes of the trust. 
The allowances made for these purposes we have ex- 
amined and do not find any thing therein seriously 
objectionable. The court below should have con- 
siderable latitude of discretion on the subject, since 
it has far better means of knowing what is just and 
reasonable than an appellate court can have. It is 
not shown in this case by the appellants that any of 
these allowances are excessive, or that the expendi- 
tures allowed were not fairly and honestly made. 

But there is one class of allowances made by the 
court which we consider decidedly objectionable. We 
refer to those made for the personal services and pri- 
vate expenses of the complainant. In England and 
some of the States no such allowance is made even to 
trustees eo nomine. In other States it is. But the 
complainant was not a trustee. He was a creditor 
suing on behalf of himself and other creditors for his 
and their own benefit and advantage. The reasons 
which apply to his expenditures incurred in carrying 
on the suit, and reclaiming the property subject to the 
trust, do not apply to his personal services and private 
expenses. We can find no authority whatever for any 
such charge by a person in his situation. Where an 
allowance is made to trustees for their personal ser- 
vices, it is made with a view to secure greater activity 
and diligence in the performance of the trust, and to 
induce persons of reliable character and business ca- 
pacity to accept the office of trustee. These considera- 
tions have no application to the case of a creditor 
seeking his rights in a judicial proceeding. It would 
present too great a temptation to parties to inter- 
meddle in the management of valuable property or 
funds in which they have only the interest of creditors, 
and that perhaps only to a small amount, if they could 
calculate upon the allowance of a salary for their time 
and of having all their private expenses paid. Such 
an allowance has neither reason nor authority for its 
support. 

Weare of opinion therefore that the allowance for 
these purposes was illegally made, and that to this ex- 
tent the orders should be reversed. We refer to the 
allowance in the last order of $15,003.35 for private ex- 
penses, and of $34,625 for personal services. As to 
those items the said last order will be reversed, and in 
all other respects both of the orders appealed from 
will be affirmed. 

MIttER, J. (dissenting.) While I agree to the decree 
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of the court in this case, I do not agree to the opinion 
so far as it is an argument in favor of a principle on 
which is founded the grossest judicial abuse of the 
present day, namely, the absorption of a property or a 
fund which comes iuto the control of a court by mak- 
ing ullowances for attorneys’ fees and other expenses 
pending the litigation, payable out of the common 
fund, when it may be finally decided that the party 
who employed the attorney, or incurred the costs, 
never had any interest in the property or fund in liti- 
gation. 

This system of paying out of a man’s property some 
one else engaged in the effort to wrest that property 
from him can never receive my approval; and as I 
have had no opportunity to examine the authorities 
cited in the opinion, I can do no more than make my 
protest against the doctrine. 


—_——_.—_——— 


NEW YORK COURT OF APPEALS ABSTRACT. 


NEXT OF KIN — WHEN WIDOW INCLUDED IN TERM — 
STATUTORY CONSTRUCTION — MARRIAGE.— (1) Under 
the provisions of the Revised Statutes (part 2, ch. 6, 
tit 5, 8§ 9and 10), giving aright of action against an 
executor, etc., by any legatee or “‘ by any of the next 
of kin entitled to share in the distribution of the 
estate’ upon the refusal of the executor to pay the 
legacy bequeathed to such legatee, ‘* or the share of any 
such person entitled to distribution,’’ the widow is 
included in the words * next of kin” and is entitled to 
maintain the action. The words “next of kin” ina 
strict or primary sense do not include the widow. 
They mean relationsin blood. Murdock vy. Ward, 67 N. 
Y. 387; Luce v. Dunham, 69 id. 36; Keteltas v. Ketel- 
tas, 72id. 312. These were cases arising under wills 
where the words were construed according to their 
strict legal definition, it not being shown that another 
sense was intended. But in the construction of wills, 
statutes, or other instruments, the intention is the 
controlling consideration, and words of description 
will be held to include subjects to which they are not 
strictly applicable, if it appears from the context or 
other circumstances which may be legitimately re- 
ferred to, that such inclusion was intended, and this 
was conceded in the cases cited. The purpose of the 
sections mentioned was to give a remedy by action for 
the recovery of legacies and distributive shares. The 
widow is a distributee under the statute of dis- 
tributions. In all cases she is entitled to a part and in 
one contingency to the whole of the personal estate of 
the intestate, 2 R. S. 96, § 175. There is no reason 
why she should not have the same remedy as the other 
distributees of intestate’s estate. And under the 
previous statute for which this is a substitute the 
widow was clearly entitled to sue. Prior to the 
Revised Statutes, the husband in popular though in 
accurate language was said to be next of kin to his 
wife, and conversely the next of kin to him. See 
Schuyler v. Hoyle, 5 Jobns. Ch. 206; Whitaker v. 
Whitaker,6 Johns. 112; Taylor v. Delaney, 2 Caine’s Cas. 
143; Goodell v. Jackson, 20 Johns. 693. (2) The rule has 
been frequently recognized in this State that proof of 
matrimonial cohabitation, declarations of the parties 
and reputation that they are man and wife is sufficient 
on which to found a presumption of marriage. 
Fenton v. Reed, 4 Johns, 52; Van Buskirk v. Claw, 18 
id. 346; Clayton v. Wardell, 4 N. Y. 230; O’Gara v. 
Eisenlohr, 38 id. 296. See also Rose v. Clark, § Paige, 
574; Starr v. Peck, 1 Hill, 270. Judgment affirmed. 
Betsinger v. Chapman. Opinion by Andrews, C. J 


(Decided April 11, 1882. ] 


PRACTICE — CODE OF CIVIL PROCEDURE, § 1003 AP- 
PLIES ONLY TO EQUITY CASES.—Section 1003 of 
the Code of Civil Procedure has no applica- 








tion to exceptions taken upon the trial of 
& common law action. It applies only to cases 
in equity when issues have been yates | to enable 
the court to have the aid of a jury in determining the 
facts. The rule of law applicable to the granting of 
new trials by appellate courts, for errors committed 
in the admission or rejection of evidence upon the 
trial of actions at common law, has not been changed 
by this section of the Code. Judgment reversed, 
Machen v. Lamar Inswrance Co. of New York. Opinion 
by Tracy, J. 

[Decided April 11, 1882.] 


TAXATION — VERIFICATION OF ROLL BY ASSESSORS 
IN ACCORD WITH STATUTE NECESSARY TO RENDER TAX 
VALID.— The only verification of assessment-roll in 
the city of Brooklyn was by an affidavit containing 
the statements provided by law for assessment-rolls in 
the different towns of the State, but a further oath re- 
quired by Laws 1854, chapter 384, section 31, as amended 
Laws 1862, chapter 63, section 21, to ‘* the effect that they 
have together persunally examined within the year 
past each and every lot or parcel of land, ’’ etc., was 
omitted. Held, that this defect in the assess- 
ment-rolls rendered them wholly void, and tax 
sales made upon them were absolutely void, 
and under a condition in such sales that if 
the proceedings previous to sale were irregular, the 
purchasers at the sales should be repaid their money 
by the city; a purchaser was entitled to recover from 
the city the amount paid by him. When there has 
not been a substantial compliance in imposing taxes 
with the statute in matters intended for the benefit 
and protection of tax-payers the taxes cannot be up- 
held upon the presumption that the assessors per- 
formed their official duty, it must appear that they 
performed their dnty. It was here their duty to take 
the prescribed oath that is made by law the only evi- 
dence that they made the examination the statute re- 
quires. The part omitted was a substantial part, and 
before the property of one can be compulsorily taken 
for the payment of taxes the substantial requirements 
of the statute intended for his protection must be 
strictly followed. See Van Rensselaer v. Witbeck.7 
N. Y. 517; Westfall v. Preston, 49 id. 349; Bellinger v. 
Gray, 51 id. 610; Bradley v. Ward, 58 id. 401; People 
v. Suffern, 68 id. 321; Merritt v. Village of Portchester, 
71 id. 309; March v. Supervisors of Clark, 42 Wis. 502. 
In Parish v. Golden, 35 N. Y. 462, it was sufficient for 
the decision of the case to hold that the defect was not 
substantial and for more than that the case has not 
upon this point been regarded as authority. In Buffalo 
& St. Louis R. Co. v. Supervisors of Erie, all that was 
decided was that the affidavit to the assessment roll 
was a substantial compliance with the statute. Judg- 
ment of General Term reversed and that of Special 
Term affirmed. Brevoort v. Cityof Brooklyn. Opinion 
by Earl, J. 

[Decided May 2, 1882.] 


WITNESS — CODE OF CIVIL PROCEDURE, SECTION 829— 
DECEASED PARTY — TO WHAT SURVIVOR MAY TESTIFY 
EXCLUSIVE OF PROPER TESTIMON Y.—(1) The provision 
of section 829 of the Code of Civil Procedure prohibit- 
ing the examination of a party as a witness in his 
own behalf against the executor, etc., of a deceased 
person concerning a personal transaction, or communi- 
cation between the witness and the deceased person 
is intended to prevent a surviving party from proving 
by his own testimony a personal transaction or com- 
munication between himself and a deceased person 
which but for the prohibition he might do without 
fear or possibility of contradiction. This prohibits 
the survivor from testifying that any particular com- 
munication or transaction did or did nov take place 
between him and the deceased, but there the prohibi- 
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tion ends. It does not preclude the survivor from 
testifying to extraneous facts or circumstances which 
tend to show that a witness who has testified af- 
firmatively to such a transaction or communication 
has testified falsely, or that it is impossible that his 
statement can be true, as for instance, that the survivor 
was at the time absent from the country when the 
transaction is stated to have occurred. So long asthe 
survivor refrains from testifying as to any thing that 
passed or did not pass personally between himself and 
the deceased, it is not a valid objection to his testimony 
that the facts which he states bear upon the issue 
whether or not the personal transaction in question 
took place, or upon the truth of the testimony by 
which such transaction is sought to be proved against 
him. Where a witness had testified on behalf of an 
administrator plaintiff, to a transaction which he al- 
leged took place between the defendant and the 
intestate in his presence, held, that defendant was com- 
petent to testify that witness was not present at any 
transaction between him and intestate. Held, also 
that the fact that the interview between defendant and 
intestate did not take place in the room where the 
witness testified it did, but in another room, was an 
independent fact and defendant was competent to 
testify to it. (2) Where proper questions in relation to 
certain matters were excluded and the General Term 
held the exclusion erroneous, but affirmed the judg- 
ment on condition that the amount of recovery de- 
pendent on those matters should be deducted from the 
judgment, held, that this course would not be sustained 
as a precedent where it deprived the other party of any 
advantage he might have from a material contradiction 
of his opponent’s witness. Judgment reversed. Pinney 
y. Orth. Opinion by Rapallo, J.; Earl and Danforth 
dissent as to the admissibility of certain parts of the 
testimony. 

[Decided April 11, 1882.] 

ee eee ee 
UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL— WHEN IN TIME— TAKING SECURITY [FOR 
AND SIGNING CITATION ON ALLOWANCE.—Upon’a mo- 
tion to dismiss an appeal because not taken within two 
years after the entry of the decree, it appeared from 
the record that the decree was entered on the 2d of 
August, 1879, and on the same day the complainants 
prayed an appeal which was allowed uponttheir giving 
bond according to law. No bond was ever given under 
this allowance, and the case was not ‘docketed here at 
the October term, 1879. On the Ist of August, 1881, 
the circuit judge approved a bond for an appeal from 
the decree and signed a citation. The bond was on the 
same day filed with the clerk and the citation served 
on the 18th of August. On the 8th of October the 
Circuit Court entered an order allowing the appeal 
nune pro tunc as of August 1. The case was regularly 
docketed in this court on the 13th of October. Held, 
that the motion should be denied. The circuit judge, 
by taking the security and signing the citation, allowed 
an appeal. No formal order of allowance was necessary. 
Sage v. Railroad Company, 96 U. S. 714; Draper v. 
Davis, 102 id. 871. The appeal was therefore taken in 
time. The order of October8 was not required to 
give it effect. Appeal from U.S. Circuit Ct., N. D. 
Illinois. Brandies v. Cochrane. Opinion by Waite, 
C. J. 

[Decided March 13, 1882.] 


APPEAL — SEPARATE DEMANDS AGAINST DIFFERENT 
PERSONS NOT TO BE UNITED TO GIVE THIS COURT 
JURISDICTION .—Stansell, the appellee, obtained a de- 
cree in the Circuit Court of the United States for the 
Northern District of Mississippi in June, 1879, against 





the levee board of Mississippi, District No. 1, for 
$71,623.67. This decree being unsatisfied, Stansell in- 
stituted summary proceedings in the same court 
under the provisions of the statute creating the levee 
board, to obtain an assessment and collection of the 
charge which was imposed on the lands in the district 
for its payment. An assessment was made upon sev- 
eral land-owners no one of whom was made liable for 
over $2,500. A petition to the Circuit Court for re- 
dress by the land-owners was dismissed and an appeal 
was taken to this court. Held, that the appeal would 
not lie, the amount for which each appellant was liable 
being less than $5,000. Under the rulings in Paving 
Co. v. Mulford, 100 U. S. 148; Seaver v. Bigelow, 5 
Wall. 208; Rich v. Lambert, 12 How. 347; Stratton v. 
Jarvis, 8 Pet. 41, and Oliver v. Alexander, 6 id. 143, 
such distinct and separate interests cannot be united 
for the purpose of making up the amount necessary to 
give us jurisdiction on appeal. Although the amount 
due the appellee from the levee district exceeds five 
thousand dollars, his claim on the several owners of 
property is only for the sum assessed against them re 
spectively. Any owner can relieve himself and his 
property from all further liability for the district by 
paying his part of the assessment. Appeal from U.S. 
Cire. Ct., N. D. Mississippi, dismissed. Russell v. 
Stansell. Opinion by Waite, C. J. 

(Decided March 13, 1882.] 


LAND PATENT — OFFICERS OF LAND DEPARTMENT, IN 
ISSUING, ACT JUDICIALLY AND THEIR DECISION NOT 
COLLATERALLY IMPEACHABLE UNLESS VOID ON FACE.— 
In the exercise of their duty in issuing a patent for 
lands the officers of the Land Department in passing 
upon matters prescribed for their consideration exer- 
cise a judicial function. It has therefore been held in 
various instances by this court that their judgment as 
to matters of fact, properly determinable by them, is 
conclusive when brought to notice in a collateral pro- 
ceeding. Their judgment in such cases is like that of 
other special tribunals upon matters within their ex- 
clusive jurisdiction, unassailable except by a direct 
proceeding for its correction or annulment. The exe- 
cution and record of the patent are the final acts of 
the officers of the government for the transfer of its 
title, and as they can be lawfully performed only after 
certain steps have been taken, that instrument duly 
signed, countersigned and sealed, not merely operates 
to pass the title, but is in the nature of an official de- 
claration by that branch of the government to which 
the alienation of the public lands under the law is in- 
trusted, that all the requirements preliminary to its 
issue have been complied with. The presumptions 
thus attending it are not open to rebuttal in an action 
at law. See Polk’s Lessee v. Wendell, 9 Cranch, 87; 
Patterson v. Winn, 11 Wheat. 99, where the rule and 
its exceptions are stated. The doctrine declared in 
these cases as to the presumptions attending a patent 
has been uniformly followed by this court. The ex- 
ceptions mentioned have also been regarded as sound, 
although from the general language used some of them 
may require explanation to understand fully their im- 
port. If the patent according to the doctrine be ab- 
solutely void on its face, it may be collaterally im- 
peached in a court of law. It is seldom however that 
the recitals of a patent will nullify its granting clause, 
as for instance, that the land which it purports to con- 
vey is reserved from sale. Of course should such in- 
cousistency appear the grant would fail. Something 
more however than an apparent contradiction in its 
terms is meant when one speaks of a patent being void 
on its face. It is meant that the patent is seen to be 
invalid either when read in the light of existing law 
or by reason of what the court must take judicial 
notice of, as for instance, that the land is reserved by 
statute from sale or otherwise appropriated, or that the 
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patent is for an unauthorized amount or isexecuted by 
officers who are not intrusted by law with the power 
to issue grants of portions of the public domain. So 
also according to the doctrine in the cases cited if the 
patent be issued without authority, it may be collater- 
ally impeached in a court of law. This exception is 
subject to the qualification that when the authority de- 
pends upon the existence of particular facts, or upon 
the performance of certain antecedent acts, and it is 
the duty of the land department to ascertain whether 
the facts exist, or the acts have been performed, its 
determination is as conclusive of the existence of the 
authority against any collateral attack, as is its de- 
termination upon any other matter properly submitted 
to its decision. With these explanations of the ex- 
ceptions, the doctrine of the cases cited may be taken 
as expressing the law accepted by this court since they 
were decided. Hoofnagle v. Anderson, 7 Wheaton, 212; 
Boardmam v. Reed, 6 Pet. 342; Bagnell v. Broderick, 
13 id. 448; Johnson v. Towsley, 13 Wall. 72; Moore v. 
Robbins, 96 U. 8. 535. The general doctrine declared 
may be stated in a different form, thus: A patent, in a 
court of law, is conclusive as to all matters properly 
determinable by the land department, when its action 
is within the scope of its authority, that is, when it 
has jurisdiction under the law to convey the land. In 
that court the patent is unassailable for mere errors of 
judgment. Indeed, the doctrine as to the regularity and 
validity of its acts,where it has jurisdiction, goes so far, 
that if in any circumstances under existing law a patent 
would be held valid it will be presumed that such cir- 
cumstances existed. Thus in Minter v. Crommelin, 
18 How. 299, where it appeared that an act of Congress 
of 1815 had provided that no land reserved to a Creek 
warrior should be offered for sale by an officer of the 
land department unless specifically directed by the Sec- 
retary of the Treasury, and declared that if the Indian 
abandoned the reserved land it should become forfeited 
to the United States, a patent was issued for the land 
which did not show that the Secretary had ordered 
it to be sold, and the court said: ‘*The rule being that 
the patent is evidence that all previous steps had been 
regularly taken to justify making a patent, and one of 
the necessary steps here being an order from the Sec- 
retary to the register to offer the land for sale because 
the warrior had abandoned it, we are bound to pre- 
sume that the order was given. That such is the 
effect as evidence of the patent produced by the plaint- 
iffs, was adjudged in the case of Bagnellv. Broderick, 
13 Pet. 45, and is not open to controversy anywhere, and 
the State court was mistaken in holding otherwise.” 
On the other hand,a patent may be collaterally im- 
peached in any action, and its operation as a convey- 
ance defeated by showing that the department had no 
jurisdiction to dispose of the lands; that is, that the law 
did not provide for selling them, or that they had been 
reserved from sale or dedicated to special purposes, or 
bad been previously transferred to others. In es- 
tablishing any of these particulars the judgment of 
the department upon matters properly before it is not 
assailed, nor is the regularity of its proceedings called 
into question; but its authority to act at all is denied 
and should never have existed. Judgment of U. 3. Cir. 
Ct., Coloradofreversed. St. Lowis Smeltingand Refin- 
ing Co. v. Kemp. Opinion by Field, J. 
[Decided Marck 6, 1882.) 


STATUTORY CONSTRUCTION — NATURAL SENSE OF 
WORDS ADOPTED.—It is the duty of the court to read 
a statute according to the natural and obvious import 
of the language, without resorting to subtle and forced 
construction for the purpose of either limiting or ex- 
tending its operation. Waller v. Harris, 20 Wend. 


661; Pott v. Arthur, decided at the present term. 
When the language is plain it has no right to insert 


anew and distinct provision. Judgment of Court of 
Claims affirmed. United States v. Temple. Opinion 
by Woods, J. 

(Decided March 13, 1882.] 
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NEW HAMPSHRE SUPREME COURT AB- 
STRACT.* 

CARRIER — UNAUTHORIZED DELIVERY — RATIFICA- 
TION.—A common carrier’s unauthorized delivery of 
goods may be ratified by the consignee. The plaintiffs 
contracted to furnish C. a certain quantity of slate to 
be delivered at F., which they subsequently delivered 
to the defendants to be transported to F. directed to 
themselves. On their arrival they were delivered to 
C. by the defendants’ agent. The plaintiffs thereupon 
brought a suit against C. to collect pay for the slate, 
C. gave them an order on D.; and they gave C. a re- 
ceipted bill of the slate, and allowed him to use them, 
The order was not accepted or paid, and the suit was 
entered and continued to the third term. Four months 
after the suit was brought against C. the plaintiffs 
brought this suit. Held, that the delivery to C. was 
ratified, and that the plaintiffs could not recover of 
the defendants. Converse v. Boston & Maine Railroad 
Co. Opinion by Stanley, J. 


EVIDENCE — EXPERT IN ACTION FOR INJURY BY 
ANIMAL.—In an action for injury by the bite of a dog 
held, that a witness not an expert who saw the wounded 
person may describe the wound as inflamed and tender 
to the touch, and may testify that he complained of 
stiffness in the fingers and in the neck’ and jaws, and 
that since the injury he had observed that the person 
injured could not use his arm as he could before. Per- 
kins v. Railroad Co., 44 N. H. 223; Howe v. Plainfield, 
41id. 135; Spear v. Richardson, 34 id. 428. Craig v. 
Gerrish. Opinion by Stanley, J. 

INTEREST —IN ACTION FOR TORT WHERE DELAY BY 
FAULT OF CREDITOR.—In actions of tort the plaintiff 
is generally not entitled to interest on his damages 
when he refused before suit to accept for damages a 
sum larger than he recovered. Inthe case of liquidated 
damages:the rule in this State is that if the defendant 
did all that was required to make amends without de- 
lay and the fault was that of the plaintiff, he will not 
be entitled to interest as damages. If the detention 
occurs through the fault of the creditor, and not that 
of the debtor, no interest is allowed. Heywood v. 
Hartshorn, 55 N. H. 476; Otis v. Barton, 10 id. 433; 
Goff v. Rehoboth, 2 Cush. 475; Bank v. Bank, 5 Pick. 
106. In actious of tort the same rule may generally be 
applied, and ordinarily the right to interest may be 
made to depend upon the cause of the delay. Wal- 
rath v. Redfield, 18 N. Y. 457; Sedgwick on Dam. 385; 
Parrott v. Ice Co., 46 N. Y. 361; Schwerin v. McKie, 
5lid. 180. Thompson v. Boston & Maine Railroad Co. 
Opinion by Bingham, J. 

PRACTICE — NEW TRIAL — IMMATERIAL— ERRONEOUS 
EVIDENCE.—If in the trial of a cause incompetent 
evidence is received upon @ point that is subsequently 
admitted or proved by the opposite party, it furnishes 
no ground for a new trial. Foye v. Leighton, 24 N. H. 
29; Wiggin v. Damrell, 4 id. 74; Knowles v. Dow, 22 
id. 387; Morrill v. Richey, 18 id. 295. Rowell v. Bos- 
ton & Maine Railroad Co. Opinion by Bingham, J. 


—_\—_>____—_ 


GEORGIA SUPREME COURT ABSTRACT. 


CONFLICT OF LAW — ACTION FOR NEGLIGENCE — 
APPLICATION OF LAW OF ANOTHER STATE, IF NO 
STATUTE COMMON LAW PREVAILS.—In an _ action 








words and phrases, so as to incorporate in the statute 


* To appear in 58 New Hampshire Reports. 
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prought in Georgia for personal injury occurring in 
South Carolina, held, that assuming that the law of the 
piace of the hurt is the law of the case, the law of 
South Carolina and not of Georgia will be applied by 
the courts of Georgia to the cause when tried in this 
State, except in so far as mere modes of procedure and 
practice are concerned. There being no statute regu- 
lating the rights of parties in such cases in South 
Carolina and the common law prevailing there, the 
courts here in a liberal spiritef comity will apply the 
construction of the common law in that State by its 
highest judicial tribunal to the facts of the pending 
case. Atlanta and Charlotte Air Line Railway Co. v. 
Turner. Opinion by Jackson, C. J. 

(Decided April 20, 1882.] 


EVIDENCE — BOOKS OF ACCOUNT OF FACTORS ARE OF 
LARGE ADVANCES TO CUSTOMERS — DAMAGES FOR CON- 
VERSION.— (1) Though the rule that books ofa mer- 
chant whose usual and customary business is the sale 
of goods and merchandise, are not evidence of con- 
siderable cash items charged (64 Ga. 243), is recognized 
as correct, yet thiscourt is not inclined to extend the 
rule so as to include books of factors and commission 
merchants whose ordinary business is to make cash 
advances tu customers. (2) When A. sold to B. eighty- 
nine bales of cotton which B. sold to C. at an advanced 
price and when B. sought to deliver said cotton to C. 
it was found that A. had previously sold nincteen 
bales of the lot to another purchaser and B. was 
compelled to account to C. for the value of the nine- 
teen bales at said advanced price, it was error to 
charge that A. should only account for the missing 
bales at the price at which he had sold them to B. with 
interest. B. should be indemnified for the amount he 
was forced to pay C. with interest from the time he 
paid itto C. Bealv. Rust. Opinion by Speer, J. 
[Decided Feb. 28, 1882.] 


MASTER AND SERVANT — MASTER NOT LIABLE FOR 
NEGLIGENCE OF CO-SERVANT— WHAT DETERMINES 
MASTER’S LIABILITY.— (1) A master is not liable for 
damages to a servant resulting from the negligence of 
a fellow servant, unless he has been negligent in the 
selection of that servant or retained him after knowl- 
edge of his incompetency. Nor will the fact that the 
person proved incompetent of itself and without more 
show negligence of the master. (2) Where it is sought 
to make a proprietor or owner responsible, between 
whom and the employee injured there are intermediate 
contractors or sublessees, the main question is whether 
any duty remained which sprang from the proprietor’s 
own position and from the violation of which by the 
proprietor the damage arose. Cresswell v. Pugh. 
Opinion by Speer, J. 

{Decided Jan. 24, 1882.] 


SLANDER — CHARGE OF EMBEZZLEMENT IS PER SE.— 
The charge that another ‘used and embezzled money 
for his own wrongfulness, and I will prove it, and he 
is unfit to be the ministerin our pulpit’ are actionable 
per se. It contains the imputation of a debasing act 
which may exclude him from society, and also acharge 
calculated to injure him in his trade, office or profes- 
sion. Franklin v. Browne. Opinion by Jackson, C. J. 
{Decided Jan. 31, 1882.] 


REAL ESTATE — FIXTURES—SHANTIES BUILT ON 
LAND BY TENANT.—Fixtures annexed to the freehold 
by the tenant may be severed therefrom by him and 
removed while he remains in possession of the de- 
mised premises; he may remove them notwithstand- 
ing the expiration of his term if he remains in pos- 
session of the premises under the lessor, but the 
possession must be held under a right still to be 
considered the tenant of the lessor. But where a 
tenant affixes shanties, etc., to the leased premises, 





and after the expiration of his lease leaves them there, 
and the landlord re-enters and continues in possession 
for four months before the attempt is made to remove 
the fixtures, the tenant’s right is lost. Youngblood v. 
Eubanks. Opinion by Speer, J. 

[Decided March 7, 1882.] 


————_.————— 


FINANCIAL LAW. 

AGENCY — FORM OF INDORSEMENT BY AGENT OF 
CORPORATION.— An indorsement by the agent of a 
corporation simply in the name of the corporation is 
sufficient in form. It is competent and proper for an 
agent to sign simply the principal’s name. The fact 
that the name was placed there by an agent need not 
appear upon the note. 1 Daniell, Neg. Inst., § 299; 1 
Parsons, Not. & B. 91, 92; Brigham v. Peters, 1 Gray, 
139; Bank v. Gay, 63 Mo. 33; Morse v. Green, 13 N. 
H. 82: Mechanics Bank v. Bank of Columbia, 5 Wheat. 
826; Davidson v. Stanley, 2 Man. & G. 721. The fact 
that the indorsement purports to have been made by a 
corporation which could act only through agents is 
immaterial. Inthe absence of anything in the charter 
to the contrary, the general principles applicable in 
case of agents of a corporation are the same as in case 
of agents of anatural person. Minnesota Sup. Ct., 
Nov. 11, 1881. First National Bank of Rock Island v. 
Loyhed. Opinion by Mitchell, J. 


AGENCY — WHEN NOTICE OF ACTS OF AGENT TO LOAN 
IMPUTABLE TO PRINCIPAL— AGENT TAKING USURY — 
COMMISSION ABOVE LEGAL INTEREST.— A loan agent 
who is required to learn the situation of the property 
given in security for money loaned, and examine and 
ascertain the title, and who is liable to the lender for 
any loss he may sustain for any mistakes made in ex- 
amining the title, or from over-valuation of the 
property, is the agent of the lender in making the loan 
of money, notwithstanding he is to be paid for his 
services by the borrower alone. Where it is under- 
stood betweena money-lender and a loan agent that 
the latter, in effecting a loan from the former, is to 
get his commissions from the borrower as compensa- 
tion for his services in examining the title to the 
property given in security, etc., the lender will be 
chargeable with notice of the commissions paid to his 
agent, the same as if paid directly to him, and by him 
paid to the agent. And a commission taken by the 
agent above the highest legal rate of interest will 
render the transaction usurious. In Philo v. Butter- 
field, 3'Neb. 256, the court said: ‘In such business 
transactions by agency there cannot be an agreement 
between the lender, through the agent and borrower, 
and a separate, distinct contract between the agent 
aud borrower, because it is in consideration 
of the loan that the unlawful interest or 
bonus is paid, and hence the whole transac- 
tion must be a single indivisible proposition— 
it is one contract only. ’’ And to the same effect are 
Cheney v. White, 5 Neb. 261, and Cheney v. Woodruff, 
6 id. 151. In this last case, where the agent received 
from the borrower a note and mortgage for the bonus 
or commission for making the load, it was held that it 
tainted the loan with the vice of usury. The Court of 
Appeals in New York, by a divided court, lay down as 
arule in such cases, that a bonus received by the agent 
above the legal rate of interest, without the knowledge, 
consent or sanction of the principal, and under 
circumstances where no such knowledge, sanction or 
consent can be reasonably inferred, will not render 
the contract usurious. Condit v. Baldwin, 21 N. Y. 
219. The question was again before the court in Bell 
v. Day, 382 N. Y. 165, and the rule was sanctioned bya 
divided court, and partly on the rule of stare decisis. 
In Rogers v. Buckingham, 33 Conn. 81, where an 
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agent took an excess over the lawful rate, it is said 
that authority to take the excess will not be presumed 
when the agency is special and limited to a single 
transaction, but will be presumed where the agency is 
genera!. Illinois Sup. Ct., Nov. 10, 1881. Payne v. 
Newcomb. Opinion by Walker, J. (100 Ill. 611.) 


BANK— PRESIDENT OF CONSTRUCTIVELY CHARGE- 
ABLE WITH NOTICE OF MANAGEMENT OF — EVIDENCE 
OF CONFEDERATE IN CONSPIRACY.—(1) The president of 
a bank is chargeable with constructive notice of the 
management of its affairs by the cashier and other 
subordinate officers; and where such bank is doing 
business without legal organization he cannot escape 
the responsibility resulting from such notice by show- 
ing that he supposed himself the president of a legally 
constituted bank, if he has contributed the influence 
of his reputation to give undeserved credit to a 
spurious corporation. The liability of the ostensible 
president of a spurious bank for debts contracted by 
his assistance is not collateral, but direct and original, 
and he must respond in damages to the same extent as 
the bank, if legally constituted, would have been 
liable. United Society v. Underwood, 9 Bush, 609; 
Bank v. St. John, 25 Ala. 566; Bank v. Wulfekuhler, 
19 Kan. 60. (2) Where the charge is a combination to 
defraud, the declarations of any one of the alleged 
confederates is evidence against the others, though 
made in the absence of the latter, if made in further- 
ance of the common design; and slight evidence of 
concert is sufficient to let in such declarations. North 
Carolina Sup. Ct., October term, 1881. Hanser v. Mc- 
Tate. Opinion by Smith, C. J. (85 N. C. 81). 


NEGOTIABLE INSTRUMENT—INDORSEMENT—DEMAND 
TO CHARGE INDORSER.—A note dated at Grand Island, 
Nebraska, and payable at no particular place, was 
signed by the maker who added to his name “ Dune- 
brog Howard Co.”’ In an action against the indorser 
the only allegation as to presentment for payment was 
that on the day and date when said note became due 
said plaintiff made diligent search and inquiry through- 
out the entire town of Grand Island for the’maker of 
said note, but was wholly unable to find him or learn 
of his whereabouts. It is also alleged that the note 
was presented to the several banking houses in Grand 
Island for payment and payment thereof was refused, 
and that no part of the same has been paid, etc. Held 
not sufficient to charge the indorser. In Townsend v. 
Star Wagon Co., 10 Neb. 619, it is said: ‘* The contract 
which the plaintiff in error entered into by indorsing 
said note was that if tho same should be duly pre- 
sented for payment to the makers at maturity — either 
to them personally or at their residence or ‘place of 
business — and the same was not paid, and he should 
be duly notified of such presentatiou and non-pay- 
ment, that then he would pay the money called for by 
the note together with legal costs of such demand and 
notification.’’ The presumption is that the maker re- 
sides at the place where a note is dated, and that he 
contemplated payment at that place. 3 Kent Com., 
97; Stewart v. Eden, 2 Cai. 127; Duncan v. McCul- 
logh, 3 Serg. & R. 480; Lowery v. Scott, 24 Wend. 358. 
But it is a presumption merely; and if the maker re- 
sides elsewhere within the State when the note falls 
due and that place be known to the holder, demand 
must be made at the maker’s place of residence. 
Anderson v. Drake, 14 Johns. 114; Galpin v. Hard, 3 
McCord, 394. The reason is, the holder of a note is 
bound to use reasonable and proper diligence to find 
the maker and demand payment, where no particular 
place is designated for payment. Theindorser under- 


takes conditionally to pay if the maker does not, and 
thus imposes on the holder the necessity of taking the 
proper steps to obtain payment from the maker. Ne- 


braska Sup. Ct., July 7, 1881. Nicholson v. Barnes, 
Opinion by Maxwell, C. J. 


NEW YORK COURT OF APPEALS DECISIONS. 


"THE following decisions were handed down, Tuesday, 
June 20, 1882. 

Judgment reversed, new trial granted, costs to abide 
the event — Clews v. The Bank of New York; The Na- 
tional Banking Association of Cleveland v. The New 
Jersey Steamboat Company ; Mulcahy v. The Emigrant 
Industrial Savings Bank.—Judgment affirmed with 
costs — Harrold v. The New York Elevated Kailroad 
Company ; Leonard v. The City of Watertown; Pearl- 
strom v. Bennet; Anthony v. Day; The National Shoe 
and Leather Bank v. Herz. Order affirmed with 
costs — Hoppam v. The Twenty-third Street Railway 
Company; Van Gelder v. Hallenback; In re The Ger- 
man Savings Bank v. Harrington; Pollard v. Brady.— 
Appeal dismissed with costs— In re the petition of 
Kuhne v. Daily; The National Shoe and Leather Bank 
v. The Mechanics’ National Bank of Newark, N. J.; The 
Corn Exchange v.The Same; The West SideBank v. The 
Mechanics’ National Bank of Newark ; McKenna vy. 
Edmunstone; Lachemeyer v. Lachemeyer; Smith v. 
Mahon.——Order affirmed on opinion below with costs 
—Contes v. Fairchild.— Motion for reargument 
granted — The People ex rel. Ryan v. French.—Mo- 
tion for reargument denied with $10 costs —Hoyt v. 
Godfrey; Douglas v. Haberstro.—Motion to amend 
remittitur to allow defendant to answer denied, with 
$10 costs — Breroort v. The City of Brooklyn.——Mo- 
tion to vacate order taken by default granted, without 
costs — Hauselt v. Godfrey, and several other cases.— 
Motion denied — In re the Receivership of the Syracuse, 
elc., Railroad Company. Motion to open judgment 
taken by default. The appellant has leave to file his 
return within ten days from this date upon payment 
of $10 costs of opposing the motion, and all disburse- 
ments incurred by respondent from the time of and 
including the entry of the order of dismissal —Hussey 
v. Mayer. 








NOTES. 


N the current Biennial Report of the Chief Justice 
of the Supreme Court of the Sandwich Islands, we 
find several novel criminal offenses noted; for example 
selling cologne as a beverage, fishing with giant powder, 
playing truant from school, disobedience to parents, 
suppression of offenses, Hoomanamana, deserting 
parents, refusal to leave house.—— When the Supreme 
Court of Pennsylvania remarked in a recent case that 
““we cannot understand how any one can have the face 
to say that there was no negligence, ” etc., they show 
that they little understand the capacities of the legal 
profession.—The American Law Register for June 
contains an article on Malicious Prosecution, and gives 
the followiug cases: Mitchell v. Homfray (Eng.), on 
gifts between persons in confidential relations, with 
note by Henry Wade Rogers; Miller v. Guerrard, 
(Ga.), on ownership of stock dividends as between life- 
tenant and remainderman, with note by Lawrence 
Lewis, Jr.; Norrington v. Wright (U.S. Circuit), on 
rescission of severable contract, with note by Lucius 
S. Landreth; Smith v. Barclay (Ill. Superior), on 
property in membership in Board of Trade, with note 





by Marshall D. Ewell. 
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j.-Ratification of meg Wot 4 act of agent. Beid- 
man v. Goodell (lowa 8. C.), 
8.—Sale of goods to agent under ‘belief’ that he is prin- 
cipal. Merrill v. Kenyon (Conn. 8. C.), 
9.—Sealed instrument oases by a “Dayton v. 
Warne (N. J. Er. and App.), Ab............ «2... 
See Bill of Lading; habeas Religious C iorporation. 


AGISTER. See Bailment. 


APPEAL. Action tosecure proper administration of 
trust funds ; costs to moving party. Trustees of In- 
oa Improvement Fund v. Greenough (U.S. S. C.), 

i bt chad. 0 eekah wade cudeume teeenmnace bee [ou ese 
2—To Court of Appeals; what will be passed upon on; 
questions of fact not reviewed; sale in fraud of cred- 
itors. Raymond yv. Richmond (N. Y. App.), Ab.. 
3.—From Circuit Court; information a erm fortelt- 
ure. United States v. Ermhalt (U.8. 8. C.), f 


4.—From justices’ court; notice ; signing b pen ae 
Bishop v. VanVechten (Oneida Co. Ct.), N. 


Vou. 25. 


iw id construc-— 
, Ab » 


is, aaa ecw alates’ GO 
“Ricker v. Hib- 
456 
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5.—To Supreme Court from State court; Federal ques- 
tion; prem 5 ce Confederate money. Dagger v. 
Bococ ile, Ms Glade MED uc cedsaceée pepedasudsnddeesnes 

6.—Claim litigated dgiermi ies geabant in issue. Gai: * 
field v. Boyle (U.S.8.C.), A sash ds Sieh 

7.—Dismissal of, for want + rosediition. “London v. 
Dome Ht: Gy... Bi Gy Bia 0 nse adeesa agseces 474 

8.—Decree, though erroneous, 7s amount in contro- 
versy. Lamar v. Micon (U.S. 8S. C.), Ab........ .. 112 
9.—Jurisdiction of Federal Supreme Court of case from 
State court; what arg! for. Boughton v. Amer- 
ican Ex. Nat’l Bk. (0.8.8. C.), Ab.. ‘ 
10.—Separate demands against different. persons not to 
be united to give ~ sone jurisdiction. Russell v. 
Stansell (U. 8. 8. C.), Ab ..........006 o- 680 
11.—When case not tans Fim confiscation ae t “cha 
without evidence. Jones v. Buckell (U.S 8.0. ), Ab, B35 
12.—When in time; taking security for and p Ae be cita- 
gee se allowance. Brandies v. Cochrane (U. 8. 8. 
Lhe MPs casinsosses ésaenegne: bosogctennanesesessed 
See Bailment “Constitutional Law. 

ARBITRATOR. See Married Woman. 

ARREST. Where sheriff releases on bail he cannot 
re-arrest until sureties fail to justify after napeeen 
Arteaga v. Flack (N. Y. App.), Ab... ......... oe 2 

ASSAULT. See Criminal Law. 

ASSAULT AND BATTERY. Wife may main- 
tain action against husband for. pestered — 
(N. Y.S. C.), full.. ‘ rrr 
SESSMENT. Where ‘action to remove ‘a cloud 

ASS) title lies. Pier v. Fond du Lac Co. shane 
Ds Dy Be tiiaicdccannngetngivnagendscpreseeasantanaypeeien 379 


See Taxation. 

ASSIGNMENT. Of chose in action; by adminis- 

trator to trustee for attorney; when not invalid 

under statute. Wetmore v. eq-weppen (N. Y. 
yee 


“See Mortgage : —_“ 


ATTACHMENT. See Bankruptcy; Replevin ; Spec- 
ial Deposit. 


ATTORNEY AND CLIENT. Attorney, control 

of, over proceedings in suit. Benson v. Carr (Me. 8. 

i MEIC tac lata tacecicauel Ronelonatiie Atak cea 
2.—Contract with client, when voidable. 

E. Lee Mining Co. (U. 8. C. C., Colo.), Ab i 

3. Be bw bell, : purchase by attorney of client’s 

property through agent. Yeamans vy. James (Kans. 


8. C.) 
4. baie as to papers in hands of counsel. Comm. 
v. Moyer (Phila Quarter Sess.), full......... ........ 
5.—Authority of attorney to compromise suit. Fritch- 
ley v. Basley (Md. App.), Ab. ©... .....0.--006 


6.—Attorney has no authority to compromise | siuit ‘for 

client. Mackey’s Heirs v. Adair (Penn. 8S. C.), A 
7.—Lien of attorney on client’s on wt eumemees 

of lien. Leszyusky v. Merritt ( 

8.—Allowable in action of tage. Smith v. Gn iNy? R. I. 
& P. R. Co. (Iowa 8S. C.) 

9.—Settlement by attorney ith infant ‘elient after ma- 
jority. Bennett v. Walker (Il. 8. C 

10 ry, attorney * for client Koco v. Straw 
(Wis. 


“i Executor; “Insolvency : po ea 


BAIL. Liability of, when principal has absconded 


through fear - mob. Weddington v. Comm. (Ky. * os 


App,), N 606-400evess sedentheesd 6ssasendnasarnee 


App.), 
wes. 285 
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Y.), Ab. 316 
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BAILMENT. What does not const rit’ reversal a 
Le Schoemaker v. Hinze ( s. 8. C C.), Ab.. 
2.—Gratuitous bailee, loss of Sees be. Schermer 
% Neurath (Md. App.), full. 
3.—Tres = of emer Habit of agister for. 
mouth vy. Gile (Me. 8. C.), Ab 
a See Election. 
AND BANKING. President construct- 
ANE SANDE with notice of management of; 
pana ch of confederate in conspiracy. Hanser v. 
McTate (N. C.8.C.), Ab . 
oe Rucwees Banks ; Statutory Construction ; ‘Taxa- 
mM. 
BANKRUPTCY. Attachment proceedings in State 
court when my ek poe not reviewable in sepa- 
ore oO) ab in Federal,court. 


ase cccesveeccose “Wey: 


2.—Debt yn TE fraud not discharged by composi- 
oes YY prays need not be pleaded. Argall vy. Jacobs 
Eas, taeda: g. SAGGGEREN AdReey  SOs-5 uns 
3.—Revival rot +. debt; Promise Reading pro- 
ceedings. Knapp v. Hoyt (lowa 8 jade cmd 
Discharge fiduciary character. ‘Weteas v. Lynch 
i Mind <teccebhbedasees cusdeesdacconese as 


5.—Federal question ; continuance of suit by assignee 
in name of bankrupt. Thatcher v. Rockwell (U. 8. 


. C.), Ab.. 
6.—Membershij 
Warder (U. 
7.—Sale of good- oil by trustee does not preclude bank- 
rupt from doing same business. —— v. Mottram 
SE ME Ahn sdncckc cases s0eee, caddcccces 


AR. 


in business association, “assets in. “In re 
A 


See Practice. 
Admission to; what constitutes clerkship. 


36 


at) 


Davis v. Friedlander 
413 


nw 


376 


Matter of Dunn (N. J. 8. C.), full ..............2. «2. 207 


BASTARDY. See Extradition. 

BEQUEST. See Use; Will. 

BIGAMY. See Criminal Law. 

BILL OF EXCHANGE. See Negotiable Instrument, 

BILL OF LADING. Legal character and effect of; 
master or shipping agent has no authority to bind 
owners or aay by giving; agent. vee v. Vin- 
ton (0.8. 8 

2. ae eos wey chlo’ to goods. Skilling: vy. Bollman 
(Mo tly el 

3.Indorsement Mf, no more than assignment of ship- 
per’s vbligation.’ Maybeo v. Tregent (Mich. 8. C.), 


BOND, Certainty in contract. Leach v. Flemming 
.), Ab. 


2. Ghantclpal 
chaser. Carrier vy. Shawangunk (U. 8S. C 

3. —Recital that’ statute was complied ‘with conclusive 
as to bona fide holders; burden of proof; implied 
repeal of statute ; impairing c ontract ; irregularities 
in issue cured by ‘levy of tax for interest. \ eageeed of 
Clay v. Society for Savings (U.S. 8. C.), Ab 

4.—When seal not re pate: railroad aid heat. 
per Vv. Springport ( 3.8. C.), Ab 


BOTTOMRY. See aes itime Law. 
BOUNDARY. Of land slong, highway; when high- 
a a Kings Co. F. Ins. Co. v. Stevens (N. 
BT: Discee. 64s +060 +008 
2.—Mistake in description ; : monuments. 
Stahl (111, 8. C.), Ab . 
3.—On stream when adjoining ‘owner has title to Jana 
in stream y low-water mark. Murphy vy. Copeland 
(lowa 8. Leki<y ( ceo 4. 
4.—Where established by usage. Freeholders of Union 
v. Freeholders of Essex (N. J.8. C.), Ab 
See Deed. 
BRIBERY. At municipal election a misdemeanor at 
common law. State v. Jackson (Me.8.C.), full. . 


BROKERAGE. See Agency. 
BURGLARY. See Criminal Law. 


BURIAL. Right of testator over his ernthe crema- 
tion. 


‘People v. 


See Funeral Expenses. 


Liability of ; act of God; 


CARRIER OF GOODS. McGraw v. Balt. 


freezing wees; Ny wiwry oma. 
£0. Co, (W ), A 
2.—Damages for échaging goods. 
8. C.C., La.), Ab 


3. What is delive 
mate cause. Cha 


to consignee ; neatigenes : prour 
k v. Charlotte, C. & A. R . Co. (N.C 


C.), 

4.—Lien ‘of, for freight money ; conversion by. Marsh 
vy. Union Pac. R Co. (U. 8.6 C., Cal.), Ab . 

5.—When coumgnce has title to goods delivered for 
transportation: 

& D. R. Co. ( 


wwe Gwyn v. Rich- 


5 ty dhe sree 


mon 


396 
Dra- a 


- wld 


; notice ot invalidity’ to ‘bona ‘fide “‘pur- 
C. C., N. Y.), 


398 


. 189 


Williams v, Williams (Eng.), N. o. 283 


“The Golden Rule (U. 
236 


217 





CARRIER OF G }OODS—Continued. Page, 
6.— yy a < ratification. Converse vy, 
at n&M.R i i ale GED. 6000ceee. cece alt 


RIER OF LIVE- STOCK. Limitation against 
tabilty = only to carriage and not to refusal to 
ty ver. Gordon v. Gt. West. R. Co. (Eng. Q. B. D.), 


See Damages; Evidence ; Telegraph. 
CARRIER OF PASSENGERS. Negligence, con- 
tributory ; alighting from trainin motion. Secor y. 
Toledo, P. & W.R. Co. (U. 8. C. C., Ill.), Ab 316 
2.—Train not stopping at station to which ticket 
bought ; representations of ticket-seller. eas 
& M.S. R’y Co. v. Pierce (Mich. 8S. C.), A - 1% 
CAVEAT EMPTOR. See Sale. 
CHARTER. See Corporation. 
CHECK. See Negotiable Instrument. 
CHURCH. See Religious Society. 
CIVIL DAMAGE ACT. Injury to wife’s means of 
oo death of husband; ownership of premises b 
and sale by husband. Mead v. Stratton (N, A 
‘App. full 
CIVIL RIGHTS. Exclusion of negro children from 
schools, when municipal board has no power of. 
Board Ss Education of Ottawa v. Tinnon (Kan, 
Te TEE aide Naan acdscdakcbdbaaith tegks tek aacade.cownuni 


LUB. Court will not interfere with bona fide enforce. 
—e of rule of. Lambert v. — ing. Ch. D.), 


. 418 

CODE 01 OF ‘CIVIL PROCEDURE. "Bee. Prac tice: 

COMMON CARRIER. See Carrier; Telegraph. 

CONFESSION. See Criminal Law. 

CONFISCATION ACT. See Title. 

CONFLICT OF LAW. Contract, place of; for 
loan made in one State and securities executed in 
yon gh Western Trans. Co. v. Kilderhouse (N. Y, 
oe MN hac sd enews avbc-btueedsGnacsaesese - lll 

egligence; application of law of another State; if | no 
statute common law prevails. ee & Char. Air 
Line R’y Co. v. Turner (Ga. 8. C.), A . 8 

&—Payment; currency (Austrian case), i 

4.—Right to sue given by law of one State for act done in 
another. South Carolina R. Co. v. Nix (Ga. 8. C.), Ab. 47 

5.—Construction by Federal courts of State statutes; 
practice; erroneous judgment on demurrer. Moores 

v. Citizens’ Nat’] Bank (U. 8S. S. C.), Ab..............00. rst} 
See Adoption. 
CONSIDERATION. Moral a re to pay released 
aeder v. Barton (Penn. 8. C.), Ab ~T 
See r; ¥....- Negotiable Instrument ; Subser ‘iption. 

CONSTITUTIONAL LAW. “ ~ power of 
Congress to limit, to questions of law uncan v. The 
Francis Wright (U. 8.8. C.), Ab.. i 
2.—Bill containing subject not in title: ; Kansas ‘liquor 
law. State v. Barrett (Kans. 8. C.), A 

3.—Contract, State law impairing. 
(U.S. 8. G.), Ab... 

4. , impairing; municipal, in indebtedness ; “remedy. 
Munday v. Assessors (N , Ab 

5. .»—Corporation chartered by Hodaral government not 
foreign under State law. Comm. v. fexas & Pac. 

Ch, SCE EE nis adceescin ocencdvncnte ae oak of 
6.—Change of mode of prosecution from Yu; to 
information. People v. Campbell (Cal. S. C.), A 
7.—Extension of terms of office, justices of ne a. 
State, ex rel. Atty.-Gen., v. Ranson (Mo. 8. C.), Ab.. & 
8.—Insanity, Wary trial to determine, not aright. County 
of Black Hawk v. Springer (lowa S.C.), A 4 
9.—Repeal of license to sell; effect on unsold stock. 
State v. Burgoyne (Tenn. 8. C.) 4 
10.—Milk, seizure of adulterated, for analysis. 
v. Carter (Mass. S. C.), N............. 
11.—Mortgage ; legislative power to wreapenee Ashuelat 
R. Co. v. Elliot (N. H. 8. C.), A 

12.—Suit against awe 
a IN ES aera rene 

13.—Statute allowing Seishin upon reputation of 


* nd v. Cincinnati 





Comm. 





keeping epuincnsed dram-shop. State v. Kartz (R. 
14.—State statute discriminating against ‘manufacturers 
$ comer States. State of Maine v. Furbush (Me. 8. 
15. —Sunday, law forbidding keeping open “of “saloons on, 
valid. Ex parte Koser (Cal. 8. C.), N. 
16.—Tax, State, on interest of citizen in vessels in for- 
eign trade. Gunther v. Baltimore (Md. App.), Ab.. ll 
17.—Right of trial by jury in civil actions; mode of pro- 
goanee on vested right. Wanser v. Atkinson (N, J. 


EU - svae dedenseadite: bgcneaeiesed wan -o ned e 
18. “Whartaze, harass; right of city to exact. Leathers 
v. Bees GD. ©. GC. GC, EA.) Bi... 20s ccccccscccoccunn Ot 
CONTEMPT. Inherent power in courts to punish 
for ; purging contempt; trial and jury. Huntington 
v. McMahon (Conn. 8. C), BS <6 exe 156 34. em 
Rhine- 


2.—Justice of she pecs, hs rere to “punish for. 
hart v. Lance ( C.), full 
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CONTEMPT —Continued. 
3.—Not for officer to resign toavoid obedience to a writ 
United States vy. Justices (U.S. C.C., 


of mandamus. 
Tenn.), N 
CONTRACT. Agreement to perform services with Ss 
ana = supplied by or oe -y4 implied war- 

u 


“eee v. Amazon 


BD), f EL EET Di PEE EE OEP 5 
2.—Breach if memorandum Sagpeaes in letters. Cave 
v. Hastings (Eng. OY * eee 
oO earetton t pconiinemnas of suit. Flannagan 
eS & eT eee ree 
Rivccaser’ promise by creditor to forbear pro- 
ceedings n emnrertes, not. Ecker v. McAllister 
A MI cine. Bibs cdrinkna scm: cece pce oie adies oe 


§.—Corporation, by officer of, in his own name; 
renee performance: Buffalo Catholic Institute v. 
eisner (N. Y. App.), Ab . 
6.—Duress; by ice company to furnish ‘ice; refusal to 
aw new arrangement. Goebel v. Linn (Mich. 8 
7.—Illegal; State courts will not enforce ‘executory in 
ae a O) ab bankrupt law. Louthan v. Stillwell 
(Mo Cs nds Adke st eeehdna nd Aénatra ee euenemaaes. Bos 
8—Insurable interest and wager policies. Warnock v. 
P<: Ws Mis Gs Un sn cadbacesenes, 156 
9.—Performance upon agreement to compensate in will; 
tone’ oy pe liability of estate. Miller v. Lash 
10.—For personal services; when hiring fora year may 
beinferred. Bascom v. Schillito (Ohio S. C.), Ab 
11.—Rescission of, for false crepe 
Hurd (Eng. App.), Pi ciaddvnaes Atvnie <a. Sanne 
2.—State statutes impairing; ‘statute of limitations. 
Town of Koshkonong vy. Burton (U.8. 8. C.), fu 
13.—For sale of goods; breach authorizing rescission * 


Page 


aay 


L. Co. (Eng. Q. 
13 


16 


132 


Redgrave v. 


other party. Houck v. Muller (Eng. App.), Ab.. ... 39 
14—In respect to bidding at sheriff’s sale; 7 4 not 
on: rescission. Matthews v. Star (Ga. 8. C.), an 
eee eee eee eee ee eee eee ee eee eee ee ee eee eee ee ‘ 
lj.—Sunday, on, for transmission of telegram may 
be voi Rogers v. Western Un. Tel. Co. (Ind. 
16.—Undue ic ; note to comprom ise forwer ; of 
son. Coffman vy. Lookout Bank (Tenn. 424 


1.—In writing, what needed to phn hy 
Mason Co. vy. Shipley (Ind. 8. C.), full........ ...... 
See Attorney and Client ; Conflict ‘of Law ; Constitu- 
tional Law; Damages ; Husband and W ife; Infant ; 
Mistake ; Payment : ‘Sale : Specific Performance } ; 
Statute of Frauds; Sunday’: Suretyship. 
CONTRACTOR. Demandon joint; otatute of lim- 
itations. Rhind v. Hyndman (Md. App.), ful 
na for work on building burned while unfin- | 
ished 0ok,v. McCabe (Wis. S. C.), ful 
See Master and Servant. 
CONVERSION. See Evidence. 
CO Arniiol Harti Fraudulent ; 
Arnholt v. Hartwig (Mo. S. C.), 
—_; ee among creditors. Shelley v. Boothe 


bona fide purchaser. 


Meg sa oO aah aeacceer cence Gg aee.. Shan eae 
3.—-—; hae and =“: burden of proof. Horton 

vw. Dewey (Wis. Steg, MN bck 005 abs iveaswend ssdbemenans 
; presumption as to conveyance to wife; ate 
“gueey, of consideration. Fisher vy. Shelver (Wis. S 





5. 





; to innocent purchaser for value not iene 
chlo. Goshorn’s Exr. y. Snodgrass (W. Va. App.), 


6.—Grantor cannot maintain action to set aside fraud- 
ulent; one 7 ee for tort is creditor. Wier v. Day 
(lowa &. C.), Ab 

1-V oluntary, in contemplation of marriage, wd not 
fraudulent. Hamilton v. Smith (lowa 8. C.), A 

See Corporation. 

COPYRIGHT. Infringement; proof of deposit of 

books: evidence; memorandum attached to cont 

cate of Librarian of Congress. Merrill v. hour (0.8 


ME -an- ive sdddcccasogbinnnscas shee 


CORPORATION. Action, equitable, to ‘enforce 
rights of shareholders; what must be shown; 
tt presumption. Booth v. Robinson (Md 
2 App. i State law repealing; street railroad. Green- 
wood vy. Union Freight R. Co. (U.S. 8. C.), full...... 

3.—Conveyance of p of Breety of, by directors. Hancock 
v. Holbrook (U. G. La.), Ab 
4.—Directors, relation of, to creditors; insolvency; 
erences; application of payment. Coons v. 
(U.S.C. C., Penn.), ‘ 

5.—Foreign; where statute does not forbid business it 
permits loan by, on mortgages. Stevens v. Pratt 
(Ill. 5. RRR ORE rage eR AF OEP ree 


ref- 
one 


Craw ond v. 


“peal not necessary ; 3; may be tenant. 
Longstreet (N. J. S. C.), Ab 
1.—Presumption of authority of officer. 
troit Transfer Co. (Mich. 8. C.), Ab 
8.--Liability of officer for debts when statutory require- 
ments not complied sO5 Cone not re, Mitchell 
’ son 


v. Hotchkiss (Conn. 8 


LS of 
128 


109 


448 


18 
Walker v. De- 
154 


wh 





CORPORATION-— Continued. 


9.—Negotiable note of; indorsement. 











P 
Russell v. Fol, 


"ft “EA Ree ere rae ee 

10.—Shareholder, suit by, to ri acts of. Hawes v. 
Contra Costa Water Co. (U.S. S.C.), full...... ...... 

11.—Stockholder, ny, “< First Natl. Bank of Char- 
lotte v. Charlotte (N. C.S.C.), Ab........ 2... 

12. , enforcement of Tiabiitty of, for Guts. Blair 
v. Gray (U. 8. 8.C.), Ab.............. oe ee 

13. “Stock; unauthorized issue of corporate. | ‘Scoville 
Ws Danae (E.G. Gi), Bcccccces « cncets censenne 31 

. ; what constitutes sale of; corporate books as 

evidence of oe! of; estoppel. Cutting v. 
Damerel Ge Fis: BOD, Bei ccca  seantavstseasss- nen 

15. ; subscription to; when not binding. Fanning 
y. Insurance Co. fOhio S. ©.), AD.. ....c2.ceeeecee cee: 

16. $ omaeters for, in railroad company, validity 





of. Buffalo & I. R. Co. v. Gifford (N. Y. App.), Ab.. 
17.—Ultra vires. Railroad Co. v. Furnace Co. (OhioS. C. ), 


See Contract ; Constitutional Law ; Eminent Domain ; 
Municipal Corporations: Negotiable Instrument ; 
Religious Corporation ; Slander and Libel. 

OSTS. In special proceedings in discretion of court 
hearing proceedings, on appeal. } awn we heed 
York Prot. Epis. Public School (N. Y. App.), Ab... 

See Appeal; Waiver. 


CREMATION. See Burial. 
CRIMINAL LA 
defile. State v. Sullivan (N.C. 8. C.), Ab 
2. i... omplice in commission of incest; uncorrobo- 
rated bad will not convict. Freeman y. State 
(Tex. App.), Ab... . 
3.--Adultery; same act may be adultery and also rape. 
Comm. y¥. Bakeman (Mass. S. C.), 
4.—Assault, bigs y ewe threats to attack. State 
v. Martin (N b 
5. » With AA, to kill; burden of proof of meneaiiy. 
People v. O’Connell (N. Y. App.), Ab. 
6.—Bigamy; proof of aero: presumptions. 
v. Feilen (Cal. 8. C), 
1.—argiary ; ed Ee, Be owner of goods intended 
to be stolen; constructive ownership. Neubrandt 
¥, CON CTE BD, BB ec nscoocssssccseueiccan ee 
8. ; indictment; room of guest at inn must be laid 
x — .. of landlord. Rodgers v. People 
( g ), 
~Deuteamens intoxication of accused ‘does not ex- 
"clude. State v. Greer (Minn. 
10.—Dying declarations of witness to homicide are inad- 
missible. Poteele v. State (Tenn. 8.C.), N.. 
11.—Eseaped convict recaptured, cannot have credit 
for time one which he was at large. Ex parte 
Edwards (N. J iF ear 
12.—Evidence; iaiepalline prisoner to exhibit his. per- 
son to jury, error. Blackwell v. State (Ga. 
; transaction too remote; trial: marrow 
absence of prisoner. People v. Bragle (N. Y. App.), 
A 





People 








18. 


14. —Expiration of sentence ; time of lying in jail pend- 
oe =— not to becredited. Stokes v. Warden 
(N App.) 

15.—False pretenses, what constitutes. 
(Eng. ), 

: ordinary prudence. 


Reg. v. Speed 





"Brown v. State (Tenn. 8. 
1%. Be ‘of school “order; “indictment, fullness ss 
de certainty required. Langdale v. State (11. 8. C, 4 


18.—Imprisonment at hand labor, essentials of. 
of Edwards (N. J. 1 

19.—Indictment tet he good count not invalidated 
by bad count; aanese nehateny offense. Gibson 
v. State (Md. App "Re | Pe ee ere es 

20.--Insanity, fasken, of cad of. People v. O’Connell 
(N. Y. App.), C.T . 

21.——, hy pochondria or oidity “does not constitute. 
Hawe V. State (Neb. 8. C 

ae i room, o peppgie of officer in. Richard v. State 

(In 

23. B44. ~ coin delivered to be changed. People 
v. Justices, etc. (N.Y. 

24.———; dog is subject of. 

.——; of goods of different. owners; 

plicity. Fulmer v. Comm. (Penn. 8 

26.———; of ot ee for mee 
Hamilton (U.8 C., Ind.), A 

27 —Mailing of BF ~9-¥ to a person undera 
fictitious name, in answer to a decoy letter, is a 
criminal offense. Bates v. United States (U.8.C 

ar oy | drunkenness as defense. Harvey v. State 
(Ga. 8. C.), Ab. 

29. . evidence of intoxication when competent ‘for 

consideration of jury ; instructions aa writing. 
Hopt v. People (U. 8, 8.C.), full . 

30.—Nuisance; contents of indictment. 
ney (Mass. 8.C.), A 

81. obstructing ee ‘by allowing 

stand, not per se. State v. Edens ( 


a pleat? a du- 
United States v. 





“Comm. v. Swee- 


market cart to 
.C. 8. 





34 


W. Abduction of [somale with intent 217 


1%5 
19 


19 


408 


375 


Matter 
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. 419 


6.6), 
» 183 


C.), N.. . 108 
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—Co' ti ed, P. 
SO banting ay what constitutes; peed con rs 


struction. State v. Kilty (Minn. 8. C.), Ab... 
33.—Pension nt; unlawful fees; statutory construc- 
Son 5 — United States_v. Dowdell ( -8.AS., 


), 
34.—Postal offense ; “false return; one aiding ” postmaster 
_ United States v. Snyder (U. 8. C. C., Minn.), 
$5. Prac tice; new trial; dying declarations. Hamlin v. 
State (Conn. 8. C.), Ab.. 
36.—Profane swearing, uttering name of God not necessa-— 


a single act not generally indictable. Gaines v. an 


_ — Pg ome 8.C.), N.. 


—, as to male under fourteen.  "Wag- 


cae Py: Sta tate (Tenn. 8. C.), N.. 


38.—Taking woman for purpose of compelling her to be - 


defiled. Beyer v. People (N. Y. App.), Ab 
39.—Receiving stolen $8; receiver acting under author- 
ity of owner of goods. Aldrich v. People (Ill. 8. C.), Ab. 
40.—Robbery ; evidence of one offense on trial for another; 


robbing Atay man by mistake. State v. Greenwade _ 


(Mo. 8. C. 

41.—Sale of intoxicating liquor by druggist for medicinal 
pared ) ecm construction. Nixon v. State 
( 


PB + NE igs 
v. Scruggs (Mo. 8. C.), AD .......cccee ce soccceeeceress 
43.—Sentence, oan of; subsequent sentence. State 
v. Addy (N.J.S 

44.—Trial: challenge in'murder case. “Turpin v. State (Md. 


App. ), =. 

> my ner must be present throughout. Bonner v. 
10, State Ga. 8. C.), Ab b f pris for f tel- 
.——-}; te rary absence o soner for pu = e 
ephoning for witness Foopier, Bragle ‘N'Y an .), N. 
.——; verdict in absence of defendant on bail re 

v. State (Ga. 8. C.), Ab.. 
48.—Unlawful assembly ; contents of warrant; “pleadin 3 
facts rendering act —— must be stated. Bonvi » 
parr eee 


COUNTER-CLAIM. Set-off must exist at time 

action commenced. Zuck v. Rafferty (Penn. S. C.), Ab. 
See Pleading. 

COVENANT. To build on leased land; es per- 

formance. Haywood v. Brunswick Perm. B. Soc. 


rotection to officer. 


(Eng. App.» NAR cick Kb Need cRinewdsuccccenteegns +44 2 


2.--What 
unheard not bound by judgment. 

8. 8. C.), Ab 
3.--Of warranty upon sale of millsite and dam, em< 
braces right ¥ flowage ; right of action. Adams v. 
Conover (N. Y 


oes not constitute; person not party and 
Hale v. Finch (U. 


DAMAGES. After suit ; breach of contract to sup- 
port. Fay v. Guynon (Mass. 8. C.), Ab 
2.—Contract; breach of, for cartons OLE of passenger. Go- 
ing v. Western R. 0. (G 
3.—Former recovery ; subsequent ae and new suit. 
Littlewood v. Mayor (N 
4.—Flowage; injury by, during ceaseel freshet. 
chardt v. Nassau Boom(‘Co. (Wis. 8. C.), full.. 
5.—In personal action; mitigated by fine in criminal 
prosecution fer same offense. Flanagan v. Womack 
9 4 2 SPs o 
6. rae measure of damages in death by: Atche- 
son, T. & 8S. F. R. Co. v. Brown (Kans. 8. C.), Ab... 
7.—Proximate and remote cause; putting pregnant 
woman off of cars, causing peleoarneg? | popizence- 
Brown v. Chicago, etc., R. Co. ( 
8.—Railroad coupon ticket ; pick Hath | Zp 3; eject- 
ment of passenger. Auerbach v. N. Y. Cent., etc., 
R. Co. (N. Y. App.). C. T.. 
See Carrier ; Hvtdence ; Tce; “Injunction : “Maritime 
w; Municipal Corporations. 
DAY. Fractions of;when courts will take commiaance of. 
Louisville v. Portsmouth Savings Bank (U. 8. 8. C.), 


Bor- 


ull 
DEED. Acknowledgment ; delivery; ‘name affixed by 
grantee. Clough v. Clough (Me. § 
3 ; what ovement required to “impeach. Strauch | 
v. Hathaway (il. 8. C.), Ab 
what necessary to an wr “certificate. ‘a © 
gerald vy. Fitzgerald (Ill. 8. C.), Ab 
; when clerical omission of important words 
“from certificate does not invalidate. Basshor v. 
Stewart (Md. App.), Ab.. 
5.—Boundaries fixed when not ‘enlarged. by monuments. 
Carville v. Hutchins (Me. 8S. C.), Ab 
6.—Construction; general words. 
(Eng. Ch. D.), A 
7.—Covenants of BON AL. exception. Knapp v. Wol- 
verton (Mich. S 
8.—Date not essential to validity. MeMichael v. Carlyle | 
Es, inh ids Mihm dah mibehnes shad aetna hand 
eet certainty in. Thompson v. Ela (N. H. 





3. 








, uncertain; extrinsic evidence; grantee no 
” greater rights than grantor; estoppel; Genter to 
corporation ganect, oe “epemeremmreaeell hitney v. 

i Robinson (Wis. 8. C.), Ab.......... wandeetenseames eee 
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303 


468 


114 


142 


482 
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DEED—Continued. 

11.—Mistake, reformation for, orfraud. James v. Cutler 
 . b tM” Saeeenees Kear Scar 

12. —Quit-claim ; priority of recorded, over prior unre- 
corded eee - Fox v. Hall (Mo. 8. C.), N 


See Registration. 
DER TION. “Child” adopted. Martin v. Wall 
2.—* Lightning,” tornado; “insurance ‘against lightning. 
Spenete? Lancashire Ins. Co. (Wis. 
3.—*“* Mont when er aos when calendar. 
v. Brown (Eng. Ch. D.), f 
4.—“ Religious” 
v. Welcome (Me. 8. C.), 


EMAND. What amounts torefusal. Keefer v. Car- 
rier (Wis. S. C.), Ab............. apa whe aqaventeoutenan 

DEMURRER. See Pleading. 

DIVORCE. Cruelty to wife by communicating vene- 
real eesene : ; evidence. Holthoefer vy. pongennges. 
Ue Ce Mi endccedwgutcwnss codacuns aneteued, adn -vad 

oe of denies Van Fossen y. State (Ohio ee 
»), fu 


Hutton 


See ‘Marr iage: ; Will. 

DOWER. Right to have apportioned ; 

of dowress. 
DRAFT. See Negotiable Instruments. 
DRUGS. See Sale. 
DRUGGIST. See Negligence. 
DUE-BILL. See Negotiable Instruments. 
DURESS. Threat to commence cating’ action 


against relative. Secar v. Cohen (Eng. Q. B. 
e Contract. 


DYING DECLARATIONS. See Criminal Law. 


liable for debts 


EASEMENT. Right ost | seen support. Buskirk v. a 


Strickland (Mich. 8. 


ELECTIONS. cy wet in holding, do not invali- 
date. Hodge v. Linn (Ill. 8. 
— Ballot; distinguishing marks.’ 
man (Miss. {9 ears 
, form of; omission of word “the” does not 
"invalidate. State, ex rel. Johnson, v. Metzger (Kans. 
Oe Wes Maaco cs  ccknisee address be oer naqaseteasetene 
See Bribery. 
EMBLEMENTS, See Landlord and Tenant. 
EMINENT DOMAIN. Compensation ; exclusive 
occupation of alley by railroad yoy 4 Central 
Branch Un. Pac. R. Co. v. Andrews (Kans. 8S 
2.———; occupation of street by railroad; rights of abut- 
ting land-owner; measure 0: wig 
&1.R. Co. v. Heisel (Mich. 8. C.), A 
8.— Corporation, foreign, cannot aie in Federal 
courts; yon of a Balt. Co. v. Pitts. 
W. & Ry. R. Co. (W. Va. S. C.), AD......2-00 eee eee eee 
4.— Railroad in street; rights of ace owner on navi- 


’ Oglesby v. Sig- 


able stream. Carli v. Stillwater Ry. & T. Co. (Minn. wn 


fF eer 
5.— Side track uniting railroad with private anand 
public use. Getz’s Appeal (Penn. S. C.), Ab.. 
6.-—-Telegraphs a public use; implied right a ‘public to 
iy them. Trenton, etc., Te Co. v. American & 
E. Com. News Co. (N. J. 8. C.), A 


ESTOPPEL. Admission of igdebtedeas 1 leading e 


suit. Warder v. Baker (Wis. 8. C.) 
.— By former judgment; adjudication that coupons are 
held bona fide not one that other coupons from same 
bond are; review onappeal. Stewart v. Lansing (U. 8. 


8. C.), eRe nai R pene) 395 


3. —After-acquired title of grantor. 
 & YS ear ee ee 
4.— On sale of chattel. Moore v. Hill (N.C. S. C.), Ab.. 
5.— Mutual mistake as to law, not. Plumer & Jones’ 
me ~~ Wi GEM cnn cc cccsseocssous 
Seige creditor of partner. 
(N. H. 8. C.), 


3. Be th sone pumene of land. Raley v. Wil- " 


liams (Mo. 8.C.), A 


8. ae of BALY asi Ww rongful “flowage. Morgan 


EVICTION. See Landlord and Tenant. 
EVIDENCE. Amount necessary in civil action in- 


re criminal charge. Hills v. Goodyear (Tenn. os 


2.—Book of account; original entries; entries on slate 

transferred to ledger; book-keeper competent to 

rove book account. 

nA MED. a5~ onda: sae ceebiankaus’. 40 

3. of magtaes: damages for conversion. 

Rust (Ga. 8. 

4.—Carrier, in AL against, for non-delivery of goods, 

yong gh = plaintiff. Roberts v. Chittenden (N. Y. 





A 
s. When Ae. part of conversation drawn out, ph oe: 
" petent. Roberts v. Roberts (N. ©. 8. C.}, Ab 


in will ee to Christianity. Simpson 
Ab. i 


Payne v. Becker (N. Y. App.), Ab.... .. 93 


. D.), Ab. 218 


.C.), Ab. 357 
Grand Rapids 
BT 


Taylor v. Wilson 
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EV VIDENCE—Continued. Page 

6.—Conversion, in action for, what may be shown under 
general denial. Phoenix Mut. Ins. Co. v. Walrath 
(Wis. S. C.), Ab.. 76 

7.—In civil action of damages for act ‘also indictable. 
Welch v. Jugenheimer (lowa 8. C 271 

§.—Declarations of agent as evidence against, principal. 

McDermott v. Hann. & St. J. R. Co. (Mo. 8. C.), Ab. 277 

















9. of deceased surveyor as to boundary lines, com- 
petent. Kramer v. Goodlander ‘Penn.8.C.), Ab... 18 
10. of deceased owner of land as to line; former 
judgment. Mason v. McCormick (N. C. 8. C.), Ab... 217 
R. - of injured any. to surgeon. Roosa v. iene 
a YS OS eee rrr ers 463 
2B.-— no Toh negligence. Penn. Coal Co. v. 
Conlan (Ill. DOMED. Lb aclbiians:> sc cman? eiamvieae 237 
14. in action for services as attorney. Head v. 
Hargrave (U. S rere 452 
Lb. = ity for injury byanimal. Craig v. Gerrish 
i MER BSS cena’ in a caues.. ¥d-a5en¥ssipecetentee 498 
16. —Good character: former adjudication. Barton v. 
Dee CewaS. GC), Bis oo ccccs 6 sescoswes sxe lv 
17.—In action by merchant for false account by travel- 
ling salesmen, expenses of other eqnemen not com- 
petent. Linn v. Gillman (Mich. S. C.), Ah............ 58 
18.—Uffer to show plaintiff’s eyes to tag ” Pasker v. 
ES TERR ES. 6.00.80. acnd catasass bate Rbae:-veies 


19.—Of value of land nC we of neighboring land. 
Warren v. ee oe DR | “pepe 
2.—Parol admissible to yt. writing was delivered 
conditionally. Wilson v. Powers (Mass. 8.C.), Ab... 476 
21.—Partnership, admissions of one omeers partner do 
not prove. Flournoy v. Williams (Ga. 8. C.), Ab... 477 
22.—Presumption from destruction of w riting; second- 
ary evidence Anderson v. Irwin (Ill. 8.C 
23.—Privileged ; contract between attorney and client as 
& compensation. Moats v. Rymer (W. Va. 8. C.), 
%.—Proof of service of notice of tax sale; 3; ex parte affi- 
davit not admissible unless statute s0 ween 
People, ex rel. Vogler, v. Walsh (N. Y. App.), Ab. . 297 
2%,—Protest certificate, ee conclusive. Wilson v. 
OU TA Rarer 
£6.—Records in police ees of the Cotements of 
policemen. Comm. v. Ricker (Mass. C.), A 
27.—Secondary, way unless ee to.’ Walsh 
v. Wright (Hl. OE ene eer 338 
See Banks and Banking: Criminal Law ; Deed ; Mar- 
riage; Negligence ; Negotiable Instrument ; Removal 
of Cause ; Seduction; Witness. 
EXECUTION. rie: “oes is insufficient. Rix v. 
Silknitter (lowa 8. C.), 
taht notice by hand- bills. 


3. 


Walton v. Harris (Mo. 





of chattels’ subject. to. mortgage; presum ption 
of ig Ae of Neues of sheriff. Atkinson vy. Hires 
EXECUTOR. “ale by order of probate court, under 
[will duly probated, gives title though will there- 
* “after declared invalid; jurisdiction of court proved 
® by record; recitals in deed; void sale; purchaser in 
good faith discharging incumbrance to be reim- 
«~~ bursed. Davis v. Gaines (U. 
f2.—When cupete at liable forattorney’ s services. Wait 
vy. Holt (N. 8.C.), Ab 3 
See Will. 


EXEMPTION. Pension money pecans only in tran- 
situ. Cranz v. White (Kans. 8. C.), 4 415 

2.—State laws not applicable to Nebts dug’ United 
en. United States v, Howell (U. S. C.C., “ . 


sxPeny. See Evidence. 

EXTRADITION. Fugitive; what complaint for 
bg a must show ; recognizance. State v. Swope 
ct OF | SE ai rie 2 218 

2.—Inter- ‘State ; bastardy prosec ution on oume _. 
Matter of Cannon (Mich. 8. C.), full . 108 


FALSE IMPRISONMENT. Physician’s certifi- 
hy aemeed pleading. Force v. Probasco (N. J. ‘ 

FALSE PRETENSES. See Criminal Law. 

FALSE REPRESENTATIONS. See Fraud. 

FISHERY. See Ice. 

FIXTURES. Shanties built on land by tenant; 
bmg vie? srightislost. Youngblood v. Ewbanks 


i Me Nis vx. ps 0s cn 0n.6.00sensaders seensbeesacasbenne 
o-Tanatees in grist-mill fixture as to purchaser of mill. 
Stillman v. Flenniken (Iowa 8. C.), Ab... . 417 


3.—What passes from vendor to vendee; naming some 
not exclusive of others ; replevin lies to recover arti- 
gies severed from realty. anaes. Stickney (Mass. 
i Mie daa ocd ised aechsessd ~006650 Jnasetentied aciees 
FORGERY. See Criminal Law. 
FORMER ADJUDICATION. Decision of Pro- 
bate Court as to AWAY of intestate. Holmes 
v. Oregon & Cal. R r. 
2.—What constitutes: actions in different courts. 
Tubal Cain (U. 8. D.C., N 


476 


ueqmiae 95 
7 


o Ned 
4 ‘(See Married Woman. 





FRAUD. Constructive; physician and patient; ac- 
quiescence; gift. Mitchell v. Homfray (Eng. App. my 
2.—False repre:entation ; what necessar iy sustain 2° 
tion for damages. Brown y. Blunt ( 8. C.), Ab... 
3.—Presumption of law; purchase of lsede by one with 
funds of another; burden of procs awe fide pur- 
chaser. Kluender v. Fenske (Wis, 8. C. 
a ene papa: Stowe v. Taft (N. HS. 


See Bankruptey : 2 y ‘onveyance ; ; 


FUNERAL EXPENSES. Dinners for guests ‘and 
a) a horses at funeral, not. 


GARNISHMENT. See Trustee. 

GAS COMPANY. See Negligence. 

GIFT. Delivery conentiat to pass title. 
Matteson (Wis. 8. C.), Ab. 

2.———; with 4 9 to vest title essential; of corpo- 
rate stock ; defense. 
Ry. Co. (N. Y. App.), A 

3.—Inter vivos; savings bank deposit. 
Hale (Me. §. C.), full 

4.—Of portion of Siathesan debt by ype of pares 
Carpenter v. Soule (N. Y. App.), 

‘aul (Eng. “Ch. D. ), ‘Ab.. 

i 


Wilcox v. 


5.—When irrevocable. Paul v. 
See Fraud; Trust; 
GOOD-WILL. See Bankruptcy. 
GUARANTY. Acceptance of; notice. 
Draper (Neb. 8. C.), full.. 
2.—When guarantor iiable: note secured ‘by deed of trust. 
Ellsworth v. Harmon (Ill. S. ©.), AD... 1... cece cee eee 
See Statute of Frauds. 


GUARDIAN. See Estoppel. 


Wilcox v. 








Shaeffer v. eawepens 


Page. 


15 


“Statute of Frauds; ’ Title. 


Jackson vy. Twenty-third St.% * 


17 


HIGHWAY. Dedication; land plotted into lots and 
streets, Walker v. Manchester (N. H. 8S. C.), Ab........ 

3. by veutee of building —_ Mayor of Bayonne 
A MR Ts ae er ee cere 

: _ of lateral support. "Buskirk v. Strickland 

” (Mich. 8. C.), Ab.. 

5. “Diaby for injury “from defect. “Lavary | v. Manches- 
ter (N.H BD s 3.14. 00 tim ebbdadedsmneatcanmeamaas 317 


Pe 8 vt officials having charge of, not liable 
for workmen’s; respondeat superior. Commrs. of 
Anne Arundel v. Duvall (Md. App.), Ab.. 


1 
7.—Tricycle propelled by *" oN steam, a a locomotive. an 


Parkins v. Priest (Eng. Q. B. D.), Ab.. itolene 
See Nuisance: Wwe ay. 


HUSBAND AND WIFE. Note by husband to wife 
to induce her return void; contract. Copeland vy. 
nets FO, Bi Bisse 6000s scccncsccsnrccss cegsgaeswiess 

See Assault and Battery ; Conveyance ; Will. 


E. Property in; trespass; riparian rights; damages. 

Washington Ice Co. v. Shortall (Ill. S. C.), full.......... 
2.—Ownership of, formed over land flowed by on but 
ON to third persons. Dodge v. Besty G. Y. 8. 


dy IN cee cee ence eee see ewwemeeeeeseeeeseesnes 


See Water-Course. 
IMPRISONMENT. See Criminal Law. 
INCEST. See Criminal Law. 

INDICTMENT. See Criminal Law. 
INDORSEMENT. See Agency; Negotiable Instru- 


aupamee. Contract, rescission of, by infant’ before 
snagoetty ; rescission by agent. Towle v. Dresser 
(Me. S. C.), Ab. 
2.—Bmancipation of. Merrimack Co. y. ‘Jeffrey (N. ‘H. 


“es S 0bs0n, 60s snekececenhsennes 64as.ncseenesel mnen 


See “Notary Public. 


INJUNCTION. Against real pny name in novel. 
Duverdy v. Publisher (France.)... 
2.—Bond; practice; power of court of equity as ‘to as— 
gessment of damages; appeal. Russell v. Farley (U. 
8.—Damages by reason of; counsel fees not allowable 
re damages. Randall v. Carpenter (N. Y. 
4, —Malicious erection of lawful structure on one’s own 
land, when not a case for injunction. Gallagher v. 
Dodge (Conn. 8S. C.), full 
5.—To restrain building dam; public benefit. 
v. Warren (N.C. 8. C.), Ab 
6.—To restrain tenant from disapproved use eof prem- 
ises. Bodwell v. Crawford (Kans. 8. 
7.—What sufficient bill to authorize. 
v. Knapp (U. 8. 8. C.), Ab 


INSANITY. See Constitutional Law ; Criminal Law. 


INSOLVENCY. Attorney, disbarring of, for irregu- 
(Cal. 3 png proceedings. eorapeed of Napthaly 


App.), = 
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Page. 


INSURANCE, FIRE. Agent’s authority, presum 
tion as to; es' aE To = eiture; waiver. i 
Mut. Marine & my . v. Mechanics & W 
aS SS OS rear e 

2.—Arbitration, provisions as to. Phoenix Ins. Co. ¥. 
Badger (Wis. 

8.—Application part of policy: conditions creating for- 
feitures; unanswere uestion ; representations as 
to ownership; poeta Hn paid ‘by oth ; sworn by 
agent; over-valuation in claim. Carson v. Jersey 
City Ins. Co. FA SAY See 77 

4. Cancellation of; rebate premium must be returned 
to effect ; waiver. Home Ins. Co. v. Tighe (Penn. 8S. 


5.—Statute as to =. Citizens’ Ins. Co. v. 
Parsons (Eng. P. C hes 


6.—Condition against ‘double; subsequent  voidabie 








— > penees ¢ v. Watertown F. Ins. =. (N. Y. 
PP.), 
7. in policy, what is immediate ‘notice. "Niagara 
. Ins. Co. v. Scammon (Ill. S. C.), Ab. 418 
8. avoiding; representations és tointerest. Waller 
v. North Assur. Co. (U. S. C. C., Iowa), Ab.. .. 478 
9.— forfeiture by levy and sale under execution. Ham- 


mel v. Queen’s Ins. Co. (Wis. S. 
10.— Honest mistake in proof of loss does not avoid policy. 
Waldeck v. Springfield F. & M. Ins. Co. (Wis. S. C.), 


11. — Rights of holder of, in dissolved insolvent corporation 
o “ date of dissolution. Dean’s Appeal (Penn. S. 
~*~ manufactory ; “cease to be operated * : closing 
on account of epidemic. Poss v. Western Assur. Co. 
Cia anRGis const ned 008 «nbadscsseavesss 
13.— Omission to state incumbrance; agency; knowledge 
of agent; extra risk; assignment of claim after loss; 
change in possession. Alkan v. New aamngenes Ins. 
Co. (Wis. C.), Ab. 199 
14.— Statement as to risk ; . valuation of pro} erty; * waiver. 
Merchants & Mech. Ins. Co. v. Vining (Ga. 8. C.), Ab. 199 
15.— Words used in business, not popular meaning. 
Houghton v. Watertown F. Ins. Co. (Mass. 8. C.), Ab. 116 
IN URAN E, LIFE. Condition asto place of resi- 
eiture: i iwers Bennecke v. Conn.’Mut. 
L. Ins 60. (U8, 8 C). A ae oe, sak ere aa 274 
2.—. Defective pleading in Fs upon mutual insurance 
gee. ‘urtis v. Mutual Ben. L. Co. (Conn. 8. C.), 


Tic iindan san basnnd 
3.— Forfeiture by n at ieee of note given for pre- 
mium; failure cau physical tas usage. 
Thompson v. Knickerbocker L. Ins. Co. (U. 8. S. Oh 
4. Pa 9 contract not Binding: Tingle v. Phoenix 
L. Ins. Co. (W. Va. 8. C. 
5.— Life beneficiary, action ‘by. 


DC RChnintsGh ale. .csdeaseedhtbcase sae hensceeeesthss 
6. — Payment of annual premium on time, of the essence 
of the contract; failure to pay caused by war. Abell 
v. Penn. Mut. L. Ins. Co. . Va. 8. C.), Ab.. 278 
7.— Receiver; power of court to ‘order livies revalued 
after - TT Pe Gene v. Continental 
L. Ins. App.) . 3 
8. —Venrue a ieleassake Ee. by: statements con-. 
strued according to understanding of parties: appli- «+ 
cant unfamiliar with English language ; sunstroke and 
disease of brain. Knickerbocker L. Ins. Co. v. Trefz 
ccs ticdctassactabadsusaei6 eeedcocsees 14 


Co’ diti t 
“Tee . iyi et eee 
a (Conn. 8. 


-m i. of , pesssousics 4 smuggling, 
nota peril. Cory v. Burr (Eng. Q.B ay * “ye 278 
4.—Reissuance; of policy attaching; Secon ended 
when policy effected ; risk ; fe i premium. 

Bradford v. Symondson (Eng. App.) A 

aa wy 1 y Seed lost Bra ord : Symondson 
wk on freight commences. 
M. Ins. Co. (Eng. Q. B. D.), Ab 

INTER ST. In action for tort where delay by fault 
yrw i Thompson vy. Boston & Me. R. Co. (N ae 


7q 


JOINDER. Ofaction; Hy for services to firm and to 
surviving partner may be joined; statute of limita- 
tions; interest. Butler v. Kirby (Wis. 8. C.), Ab..... 76 


JUDGMENT. Estate in remainder in corporate 
noes Pa Aa aq qeeues to satisfy. Arzbacher v. Mayer 
(Wis. , 

2.—Purchaser without notice takes free from equities 
of third we Appeal of Miflin Co. Natl. Bank 
(Penn. 8. 

Me as a rule, by same court only at term 
when rendered; exce tion to rule ; practice in State 
= Federal courts. Bronson v. Schulten (U. 8. 8. C.), 





P. 

JURISDICTION. Of Federal court in Jn pecbete mat-"" 
ter. Griswold v. Central Vt. R. Co. ( +. Vt.), 

(eceaiees mein am Seine : baboon 31 

2. . Williams v. : Nottawa (U. ce fk a eee of 
3.—Mutual benefit irre a hog roceedings of. Os- 
come Tribe Ind. O. of R. anaes on. App.), 





” Dow i Ci Ma cccndtens sanee. snembense nn io 
See Appeal; Maritime Law ; Pleading ; Probate Law, 


JUROR. Dining with and secsiving present from 
counsel pending trial. Stafford v. Askaliosa (Iowa 8. 


JURY. See Criminal Lew: Verdict. 
JUSTICE OF THE PEACE. See Contempt. 


LAND PATENT. Officers of land department, in 
issuing, act judicially,and their decision not col- 
laterally impeachable unless void on face. St. Louis 
Smelting & R. Co. v. Kemp (U.S. 8. C.), Ab......... 497 

LANDLORD AND TENANT. Emblements; 
crop raised from stubble plowed in. eae 
v. Cardwell (Tenn. 8. C.), N.......6. ceccee- cee 

2.—Eviction, consequences ‘of. 

3.—Lease : : sub- 9" san assignee. 
lard (Mass. 8.C.), 

; surrender ea "eutenentabte premises under 

Laws of 1860, chap, 345; what agreements necessary 

to take — out of statute. Butler v. Kidder (N. Y. 

App.), 133 

: ‘wath privilege of Temoving. building ; “exten- 

sion of term by parol; refusal to permit removal ; 

= of damages. Neiswanger v. Squier (Mo. 8: 

; rent pay able, ‘severable and rs eeceeeny be- 

tween lessee and his grantee. Worthington v. Cooke 

(Md. —. De cases << 416 

, en lessor has alternative remedy for breach. 

Weston v. Metrop. Asylums Board (Eng. Q. B. D.), 





4. 











8. —Negligence ; landlord not liable to employee of ten- 
ant for injury by unsafe machinery in demised prem- 
ises. Ryan v. Wilson (N. Y. App.), Ab 7 

9.—Notice to quit, tenant from year to vee. entitled to 
written. Vincent v. Corbin (N.C. 8. C.), A 195 

LARCENY. See Criminal Law; 
struction. 

LEASE. See Landlord and Tenant; 
Frauds. 

LEGITIMACY. See Wiil. 

LEVY. See Execution. 

1 EL. See Slander and Libel. 
ENSE. Revocation of, by excise board, for vio- 
ation. People, ex rel. Steinhart, v. Board of Excise 
(N. Y. Superior), full. . 

LIEN. See Attorney and Client ; 
Lien; Vendor. 


LIMITATIONS. See Practice; 
tions. 


Statutory “Con- 
Statute of 


C arrier ; Me chanics’ 


Statute of Limita- 


MALICIOUS PROSECUTION. Advice on coun- 


sel “1 _ for defense. Vinal v. Core (W. Va. 


MA bd, os nacddaddas, aicddes néhaknis Caledon Ww 
2.—W Pr = uired to establish ere case. Park- 
hurst v. Mastellar (Iowa S. C.), Ab.. ................- 438 


MANDAMUS. Will not lie to compel one official to 
command another to . = att red by law. Ex 
parte war c, ART Se Seer cyt 

MARITIME LAW. Pent cnc ofivessel is of 
freight. The City (Eng. App). a Ab 3lT 

2.—Admiralty “eee he Belgenland (U. 8. C. 
TE Micai2ke thbibieedenees s4neeace. eekaces 

3.— Bottomry contract. The Galtano and Maria (Eng. 
io Serena 399 

4.—Damages 7 inevitable accident. 
(U. 8. C.C., ls Joh pat eins enlace Gein tian Saeed oie 

5.— Fectodietinns salvage; dr dock not subject of. 
Cape v. Valette Dry Dock (U. 8. D. C., La.), Ab...... 376 

6.—Limited liability act applied to owners of foreign 
vessels; collison ; mle of damages. Natl. Steam 
Nav. Co. v. Dyer (U.S gieek aude sis 

7.—When mortgagee 7 aa may be party in ad- 
miralty proceedings; insurance ors: Fa at 
_. The Grand Republic (U. 8 





8.—Negligence, libel of vessel for death by; septadicties 
<. paaay court. Ex parte Gordon (U. 8. 8. C.), 


collision; contributory negli- 


9.—Practice on appeal ; 
gence. Lindsley v. Brown (U. £8 Bah sie cbeegnenss 
10. “Gan ave tb entitled to salvage. Akerblom v. Price 
ng. E Milinisisn *sh-cakeoetgn thts. whbisnadnnen Gina 

ll. —Halvege The vxilieena (Eng. P. & A. D.), Ab........ 299 


12.State statute giving action for death, creates no 
maritime lien. The Sylvan Glenn (U. 8. D. C., N. Y) » ost 


ee CORR e eee eee. Hee e eee Hee Oe ee ene eeeeee 
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Action to set aside, of two Catholics 

MARRIAGE, cot clergyman. Laramee v. Evans 

(Canada), C. T 

2,—Condition_in restraint +" was is not; validity. 
Arthur y. Cole (Md. App.), Ab. 

3.—Divorce, pregnancy at Ea of marriage “sufficient 


ood 


ground for, when unknown by husband. ergot 


Appeal (Penn. S, C.), N 
4.—Presumption that ‘continued cohabitation is not 
illicit; alleged husband leading a double life: evi- 
dence; letter signed by another than writer; trans- 
— oT i deceased person. Badger v. Badger (N. 
9,- keene agreement. by wife in favor of hus- 
band. Stratton v. Stratton (N. H.S.C),N.. te 
See Divorce; Hushand and Wife; Married Woman. 
MARRIED Arbitrator; married woman 
may be 5 re : other arbitrators. Evans vy. 
pen EBS ear eee 
2.—Liable for an of saseniann leased by her and occu- 
pied by ber husband and family; former adjudica- 
tion; holding over at rent agreed in lease; a 
contract; bar of voamnat action forsame claim. Ack- 
ley v. Westervelt (N.Y. App.), AD.......6. cee eseeseee 


MASONIC LODGE. See Statutory Construction. 
ER AND SERVANT. Contractor not ser- 
MA Sat State of Maine v. Emerson (Me.S. U.), Ab 
2,—Duty of master to furnish safe a appliances: patent 
dangers. DeForrest v. Jewett (N. 
3.—Negligence of co-servant, master not liable’ for; what 
— master’s liability. Cresswell v. Pugh (Ga. 
8. C. ) 
; co-servant; duty of master as to machinery. 
Murphy v. Boston & A. R. Co. (N. Y. App.), Ab 
; what necessary to render master liable for 
injury to servant ; fellow- rie McDonald v. me e 
& P. Manufac. Co. (Ga. 8. C.), A 
, contributory ; throwing. fot slag into water. Me- 
Gowan v. LaPlata Mining & Co. (U.S. C. C., Col.), N. 
; servant using dangerous animal after know ledge 
Me Green & Coates St. Pass. R’y Co. v. Bresmer (Penn. 
8. C.), Al 


epee 


4. 








5. 





6. 





ow ES resulting from one of two causes ; ques- 
tion for j jury; when negligence of sans that of mas- 
ter. Durkin . Sharp (N, Y. App.), A’ 
9.—Servant taking lease of premises ees by master, 
+ aaa will be enjoined. Gower v. Andrew (Cal. 8. C.), 
MECHANIGS’ LIEN. Right to, may be waived by 
contract. West v. Klotz (Ohio 8. C.), Ab. 
MEMORA 
low v. Cotterill (Eng. App.), ful 
See Statute of Frauds. 
MINING. Statutory construction; jocntion and re-lo- 
eation. Belk v. Meagher (U. 8. 8. C.), 
See Real Estate. 
MISTAKE. Negligence; execution of contract without 
— Hopkins v. Hawkeye Ins. Co. (Iowa 8. C.), 
ba Pualeaans tae aie et gg nae secu <aeepubeten 
MORTGAGE.—Action by mortgagee for deficiency 
against grantee of mortgagor assuming ap 
Coffin v. Adams (Mass. 8. C.), Ab. 
2.—Assignment, right to, of stranger paying ‘debt. 
joy v. Vose (Me. 8. C.), Ab.. 
3.—Assignee, rights of, or mortgagee ‘of equity ‘of re- 
demption as to equities. 


 Love- 


MIME scl <a Sac ekbenaksin 5:60 4 Ames eeenedaennuans 
4.—Chattel; ‘burden of proof; “notice to subse 
chasers where not filed not presumed. 
Pierce (Neb. 8. C.), Ab.. bi 
5.——, duly filed, alien prior to that for repairs. Deni- 
son v. Shuler (Mich. 8. C.), 
on goods to be sold in course of trade. 
v. Powers (Mass. 8. C.), Ab.. 
; recorded without proper ‘acknowledgment void 
and property assets in hands of receiver of Dy een 
mortgagor. Becker v. Anderson (Neb. 8. C.), Ab.... 
; validity as to creditors; imperfect descripton 
of debt; eppeal te | cement or costs. Wood y. 
Weimar (U.S. 8.C.), Ab 
9.—Of — 5 >. be ‘planted is valid. Watkin v. Wyatt © 
(Tenn 
10.- Sebagption ; | payment ot prior incumbrance. “Me- 
Cormick v. Knox (U. 8. 8. C.), Ab.. 
1l.—To secure notes pay able ‘at different ‘times; priority 
of lien; interest on soupens; demand. Humphries 
v. Martin (Ill. 8. C.), Ab. 
12.--Statutory construction as to implication ‘of cove- 
nant to pay. Demond y. Crary (U. 8. C.C., N. Y.), 


uent pur- 
—- v. 





~ 
‘ 





- 





A 
13.—For perehane- meaner: priority of lien. 
Dickerson (N. C. 8. C.), Ab..... 
See Constitutional Law; National Bank. 
MUNICIPAL CORPORATION. Defect in 
——, nes fe forinjuryfrom. Klatt v. Milwaukee 
(Wis. 8. C 
2.—Money lent cor orate officers, when liable for; es- 
oes. Bedford Natl. Bank v. Stockton (Me. 8S. C.), 


veeaies v. 


27 


162 


455 


NDUM. Upon ome of Be estate. “ana a 


158 


15 


ot 


456 


Harter v. Colman (Eng. Ch. 
478 


0 


‘ 
Fletcher 
115 


vt) 











MUN IGIPAL CORPORATION ontinued. Page. 


—Not liable for damage from act phe by act of 
legislature. Rutz v. St. Louis (U.S. C. C., Mo.), Ab.. 


414 


4.—Negligence; depression in sidewalk to light build- wr 


ing. Witham v. Portland (Me. S. C.), Ab.. 





5. ; notice to councilman of defect in “pridge is 
antics $0 city. City of Logansport v. Justice (Ind. 8. 
by, MONE cisn:0d ab «sine sansipked aad tsa chesmanid teens 


6.—Ordinance, unreasonable, as _ to running railway 
ww eee Meyers v. Chic., R. I. & P. R. Co. (lowa 
q. to compel merchants to submit accounts of sales 
to public cannot be enforced. Long v. Taxing Dist. 
CRON Ws Ge Oi cides. ankindcs, cocucashenalears deena 
must. ‘be reasonable; taxation by; business 
license ; penalty for delin uent taxes. ty of Cape 
Girardeau v. OF (Bo. B. O.)5 BD... .c0«sccscccvcosiae 
» Validity of ; delegation to, of legislative power ; 
imposition of Penalties t by. Town of lesupryeins Nor- 
man (Mo. 8S, C sae 
10.—Must keep aaa in safe condition. Welsh v. St. 
Louis (Mo. 8. C.), Ab 
11.—School district ; negligence respondeat superior. 
School Dist. of Erie v. Fuess (Penn. 8. C.), Ab 
12.—Not liable for reasonable tem 
streets. Simon v. Atlanta (Ga. 
13.—Town may settle claim, but not aan atulty 
of claim. Matthews v. Westborough (M (Mass 
See Negligence. 


MUNICIPAL BOND. See Bond. 
MURDER. See Criminal Law. 
MUTUAL BENEFIT SOCIETIES. See Juris- 


diction. 


NAME. At common law one has right to change. 
Linton v. First Nat’l Bank (U. 8. C. C.), N.... 


NATIONAL BANK. Assets in receiver’s hands ‘not 
taxable. Rosenblatt v. Johnson (U.S.S. C.), Ab....... 
2.--Mortgage, equities as to; liability of -— holding 
stock as security. Baker v. ” Woolson (Kans. $ 
3.—Taking mortgage to secure debt, when not ultra vires; 
mistake in deed ; usury. Oldham v. First Nat’l Bank 
rk er per ee coe 


4.—Taxation; i deduction of debts. 











mporery obstruction of 
: nature 
‘c. ), Ab. 


Lac (Wis. 8S 
5.——, by State. ‘Supervisors of Albany v. Stanley Ww. 8. 
. C. a ull, 427; Hills v. Nat’l Albany Ex. Bank (U.S 
4 8. C.), full, as Evansville Nat’! Bank vy. Britton Ww. 
; pes 6 260se~ 343264054 <cew ged SReeeeee ae 


6.—Usury ; application of payments; statute of limita- 
tions.. Moniteau Nat’l Bank v. Miller (Mo. 8. C.), Ab. 
taken by. ray] Bank of Gloversville v. 
Johnson (U.S 8S. C.), fu 


7. 





e , es 


NEGLIGENCE. Action against owner of cattle stray- 
ing on iw railroad track. Shermanv. Anderson 
I Sad MEE 5.0n sens i cheniennecentn  <hasd- seu 

2. —Contributory. Gunter v. Wicker (N. C. 8S. C. ), Ab.. 

3.———; in approaching railway crossing ; running train 
at high speed; degree of care quired ~~ camera 
Salter v. Utica & BI. R. R. Co. (N. 'y App.), Ab .. 

, not taking best means to escape from inaingné 
dong, not. Gunz v. Chicago, Mil. & St. P. Ry. Co. 
EO I RE 

5.—-—--; jumping from railroad Se in i 
Shore, etc., Ry. Co. v. Bangs (Mich. 8. C.), N 

6.——-, in passing over railwa roaming. Pagan v. 
N. Y. Cent. & R. R. Co. (} pg 

7.———; injury by falling on icy Sicae k; knowledge by 
wong Condition of walk. Dewire v. Batley (Mass. 





4. 


195 


47 
336 


176 


. C.), Ab. 339 


1 
Ruggles v. Fond du 


19 


217 


116 


8.———; woman itty de and talking. Tuffree v. State “ 


Centre (lowa S 

9.—Of oe in compounding prescription. 
Marshall (Mich. 8. C.), N.. 

10.—Evidence ; other acts of negligence ; ; admission by 
officer of corporation; contributory, matter of defense; 
comgasenre negligence. Randall v. N. W. Tel. Co. 
SOR | eer errr er ere 

a | - po Ie in escape = gas. Oil City Gas Co. 

obinson (Penn. 8. C.), full .. 

———y a ane Ty contributory. “Osage” City v. 
Brown (Kans b. 

13.—Non-liabilit; 
State (N.C. iN 

14 a cause. Merrill v. Claremont (N. H. S. C.), 


15. 


“Brown v. 


‘convict for. Clodfelter ‘v. 


of State to a convict for. 


; degree of care required. City of Lancaster v. 
Kissinger (Penn. 8. C.), full 

16.—Railroad company, injury to trespasser. ‘Mason v. Mo. 
Pacific R. Co. (Kans. § C. 

.——-— failure of, to erect highway caution boards or 
maintain flagman at crossi sing: oy 4 negligence. 
Haas v. Grand Rapids & R. Co. ( 

18.——— in running trains ; persons at ng track where 
forbidden by statute; evidence of license ; rule when 
children of tender years injured. Townl ey v. Chic. 
Mil. & St. P. Ry. Co. ge Re Ee 

ki ‘ A ey oy fro: 
R. R. Co. v. Went (Neb. 8 )y ae; ..;.. one 





_ 
~ 





143 


8. C.), Ab. 216 
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NEGLIGE (CE—Continued. Page. | ORDINANCE. See Municipal Corporation. Page. 
wre ear on pe —- . ae ont, aot per — 
se contributory; when question for jury olan vy. 
on, Drom OC: Crome P. B. Oo. (FF. App.) Ab... 18 PAT alnaluable. Carvery. Pook (Hass S.C), Abn 1 Re 
. ’ pa. ’ 
not suMclent evidence for jury. McKeever v. N.Y. mS 2. a ea wher yo SO. = Lubricator Mfg. . 
‘en N. se eae = ne “79 ae 
22. “Neel recovery has had for injury. Georgia R. Co. v. fers 3. aastogment of. meu 8 86 hangs not be under 
Oe Geen Bs Diy BD. oni ce- cree sccccsedscocgececesecses 7 
3.— wham A detective: right 4 pete Sere on via 4. kins (Mo Sc. os consideration. “shepherd vy. Jen- “i ‘- 
navigable river egan v. Dunlap my N. 103 | ~ Kims (Mo. 8. C.), Abs... see sees eeee ne cere nee reece. 
See Carrier; Damages; Highways; Mar itime Law; 5. “ae bination Sota oss. Oy — — ’. 
— and Servant; Mistake; Municipal Corpora- 6. Saat brine! leand node; ‘guilictent specication. be 4 
DD. Jo De ccccscrccccerccccce: vs 
NEGOTI BLE INSTRUMENT, , What is; evi- 7.—May be reached for debt. ‘Ager v. Murray (U.8. § ast 
dence. Pate v. Brown(N.C.S.C_), Ab...... . ..... 339 WI dese cena: ‘ 
2.—Bill of exchange payable to aostthows aes fraud ; 8.—Government no right to use without compensation; 1. 
defense. Kohn v. Watkins (Kans. 8. C.), Ab ...... 458 action for infringement against government official: "y 
3.—Check; presumption as to stale one; negligence. Norton’s post-office stamp; reissue. James v. Camp. | 8.— 
ieatee and County Bank vy. Groome (Eng. Q. B. WE ile 1 Uh Riad Ms oa snconcesdenconsns~ oseh cegcncees ¢ 
D.), Ab..........22eeeeeeee- sees - 418 | 9.—TInfringement ; default. Sharp y. Reissner (U.S. é 9- 
4. A 2. note given for taxes and not ac C., N. Y.), A 25 I 
cepted, invalid: Crowell v. Osborne (N. J. 8. C.), 10.—Invalidated by prior public use ; assignment of in- ( 
Devee ices 6 cece asec seeteee ceneeeees se eteeeceeseeees 17 vention ** one using it. Worley vy. Loker Tobacco 10.— 
5. $ ‘note for stolen money. Conway v. Macfarlane Co. (U.8. 8. C.), ot ( 
Gene. ©. G), B............... .. pevse esses ease see noes 3 / 11. pedis not defense for licensee in suit for roy-— l.— 
6.—Contract to pay money with stipulation for attor- alty. Angier v. Eaton, C. & B. Co. (Penn. S. C.), Ab. 377 c 
ney’s fees is not. -_ Natl. Bank of Carthage v. 12.- New combination of old devices. Vinton v. Hamil- y. 
Jacobs (Mo. S. C.), Ab.........-....+4. 299 ton (U.S. 8.C.), A iat 2.— 
7.—Made by corporation. Hitchcock v. Buchanan (U. 13 —Owner of santa machine may use through ex-— E 
B. B. O), Beall... ..cccrcccscccce soccsecerccccccccsccsese 410 tended term and sell. Union Paper Bag Mfg. Co. v. 8 
8.—Draft; acceptance. Brinkman v. Hunter (Mo. S. Mee Oe a Og cs xc ke hea es J 
De eMAR. cncscccccccs-0 sccerccceses s-eece-ccsescee «e008 4.—Publi ‘be b 
9.—Due-bill on demand; limitation. Andress’ Appeal . conte "3's before application f oe. Rate, Sp PRI 
(Penn. S. C.), Noo... . 0... seen eee vase eee ee ee cess sens 15.—Reissue containing more than original claim void 
10.—Indorsement ; demand, to charge indorser. Nichol- as to new claims. Kells v. McKenzie (U.S. C. C., PRI 
son v. Barnes (Neb. S. C.), AD..........000 cee ees 500 MN I es ce ge ag tog, eee Cee d 
; notarial cortific ate, of what evidence ; notice; | 16. —-n=s enlargement ‘of claims. Dederick v. Winslow PRC 
presumption. Reir v. Strauss (Md. App.), ‘ 338 | (U.S.C. C.,N. Y.), Ab .. 231 tI 
12.—Indorser and indorsee, when accommodation in- | 17.———; new matter must not be introduc ed; question ti 
dorser cannot set up agreement between. Johnson for court; new application of old prine iple not pat- v. 
J DD RASA a oe 26 | entable. Heald v. Rice (U.S. 8. C.), Ab " 
13.—Promissory note, bona fide holder ; pasapete at adis- | 18.—Statute of limitations. Sagten | v. Louisville ©. R.Co, PRC 
count. Smith v. Jansen (Neb. S. C.), Ab. .......... 139 | rE oy eR eRe? 255 
lt. parol evidence; pledge; powers ‘ot pledges. 19.—User in colony before issue does not invalidate. PRC 
Wood v. Matthews (Mo. 8. C.), Ab ...........+ 338 Rolls v. Isaacs (Eng. Ch. D.), «ph Ltniescdos Se PRC 
a ay \ ant yy ee ouretyahip. Hardy v. Wad- ae See Slander ‘Libel. D 
e a, : of " s' 
; joint makers; statute of limitations. Bur- PARTIES. ag oom — as party. Johnston v. 455 
goon v. Bixler (Md. App.), Ab....  ...... ....5. 139 PIMs SEs -nnseccnccsac os sssersassese 
17. payable on demand, without interest, must be PARTITION... yy not subject of. Strettell RAI 
presented at once for payment to bind indorser. v. Ballou (U. OS, Met aici Ree: 96 or 
Crim v. Starkweather (N. Y. App.), Ab. . 395 PARTNERSHIP Acts rendering one dealing with 
18.—Purchaser in good faith; parciag with sec urity. firm a partner. Rosenfield vy. Haight (Wis. 8. C.), 2.-I 
Ward v. Howard (N. Y. App.), 4 secse 208 Pai dind '<hactascbenseciives sx simemneeh <<eeee ane cs 
See Corporation; Statute of Limitattons. 2.— Dealings not _constituting ; estoppel. Slade vy. Se 
NEXT OF KIN. See Will. 5 ee =. 5 ), . 
NOTARY PUBLIC. Infant may hold office of, 3.— a tag ility for torts ‘of copartner i in the busi- a RAI 
in absence of statute to the contrary. U. 8. v. Bix- ness. Kuhn v. Weib (Mo. 8. C.), A 
2 4.—Liability for money borrowed by partner; firm prom- REA 
Ss  § & Oe a RY er ae are pb t Delt Reanler (Kans. 6. ay. ai 440 - 
oe ee. 5. Owner of real estate by. In re Codding (U. 8. b. Gs 2 
NOTICE. Toone holding title deeds as collaterals, of ”~ Bene ). Ab : 5 316 (P 
one ot outate. “a & Co. Bkg. Co. v. Ratcliffe - gh = Joinder : Estoppel: Evidence. 
ol cae pt Ff. ory of “trust. Germ: in ‘Bank Y. 2 PAYMENT. Application; ¢ reditor disobey 5) Soe REC 
I EN os) coca evgeccsancdasees 277 — of ime’ eve, ene @ as trustee. Libby v. ™ ; 
3.—Of title to real pote by possession. Atwood v. 2. yo emt i S.C.), Ab fed * ogg a REC 
Bears (Mich. 8S. C.), Ab. 58 —Contract rvs ble in Confederate ‘money. ives v. = ni 
See Appeal ; Municipal Corporations : ‘Registration. - Ait. “ym ee ziven by debtor to creditor. : RE 
NUISANCE. Conduit leading water from roof into ; Sedan ¥ Pr rete (Mass 6 C.), y de c 155 0 
street, not: ice on sidewalk from; from predecessor 4.——— rebuttal of. White vy. Beaman (N.C. 8. C.), Ab.. 96 - 
in title. Wenzlick v. McCotter (N. Y. App.), Ab.... 34 aa ‘ — Al 
2.—Highway obstruction; erection of oriel window PENSION. See Exemption. 
over street. a =, See ene “. e om. : 265 | PENSION AGENT. See Criminal Law. REP 
, attracting crowd by placing of p 1otograp 18 3 4 ' 
of prominent peowe, in shop windows. Reg. v. PHYSICIAN AND PATIENT. See Fraud. A 
ey “eS ee Seer aes 1 | PILOT. See Maritime Law. REF 
4.—Reversioner not in possession may not bring action PLEADING. Counter-claim; cause of action not in REF 
to restrain one not peENs. Cooper vy. Crabtree jurisdiction of court; waste of land situated without be 
A ci nceceia’ “Sch ceimaese is nakoddnamied 219 State; jurisdiction. Cragin v. Lovell (N. Y. App.), 80) 
5. .—Slaughter-houses as. W oodyear Vv. Schaever (Md. Gia - Canaan, wats creck Adem cdeaaadv ans came . 78 
App.), full ....... 294 2. : joint demand not og against sev eral one. REG 
6.—Statutory construction; keeping ‘swine i in welling. Ho skins v. Lane (N. Y. , Ab. 175 
ows Urban San. Auth. v. Page (Eng. Q. B. D.), = 3 -Delense of of payment Lo... ode. Ellison’ v. Rix (N. we 2.1 
DRanineetSS.6 came Oe Vash eet phede<d000GNescdas ebes 7 Ss Ab.. 
" See Criminal Law. 4. .~ cquty muitifarious ‘pill. Eastman y. “Savings 1s 3.—E 
ADK ( Gite nucsnios deeedecchees: 06s.) samene 
OFFICE AND OFFICER. Office, at what time 5.—Demurrer will not be sustained when part of sepa- 4.—N 
isqualific ates *. hold, operates. Privett v. Bick- rable demand good. Hendrickson y. Penn. R. Co. v. 
ford (Kans. 8. C.), full ... er ee. iy Saag 415 REL 
» 2.—Public officers ; personal liability. "Edwards v. Fer- 6.—Mistake ; clerical error; “plaintiff” for “plaintiffs :” act 
guson (Mo. 8.C.), Ab. ceessee-coseseess GOO action for damages. Newcomery. Kean (Md. App.), Ab 
—- - de facto, acts ‘of. Bedford v. Rice (N. H.S aR pao TRE PRE B t t e a tey oN 23 2—R 
C.), AD. cee. eee 5 nee eee e eens eee ee nee eceee ceece sees . 317 7.—Statute of limitations relied on as a defense, how N. 
. ’ oo claim emoluments of office. McCue v pleaded. Bacon v. Berry (N. C. S. C.), Ab. . 196 REM 
P County bees Gove. C), Ab. <— wo: 56 See Criminal Law; Seduction. of 
>; Salary paid to one not rec overal e by one de 
jure; N.Y. city fire commissioners not agents of. PLEDGE. See Negotiable Instrument. r 
Terhune v. New York (N. Y. App.), Ab. ... 315 POSTAL OFFENSE. See Criminal Law. i 
6.—Officer, salary of, when sickness does not stop. PRACTICE. Code of Civil Procedure, § 1008, applies “Fa: 
People, ex rel. Ryan, v. French (N.Y. App.), Ab.... 335 | P only to equity cases. Muchen v. Lamar Ins. Co. (N. 3.—P; 
See Corporation. | Bx SY Ss hdc ike sccsccusscneccsccie 666sccneesasemn 296 “s. 
4.—Ri 
Sta 

















INDEX-DIGEST TO ABSTRACTS, ETC. 


513 





= 





ICE—Continued. 
RRACTiOl another suit pending. Dwight v. oa 
Vermont R. Co. (U. S. C.C., Vt.), Ab 


3.—Discontinuance y client without attorney’s con- 


sent. McBratney v. Rome, W. & O. =. Co. (N. ¥ 
App.), 
4. = equity; conflict between court and 
yaee of court as to qoemane of land 
uinby v. Conlan (U.S. 8S. C.), Ab...... ... 6. eee 
5.—Equitable action BAT suit at ‘jaw; original 
sooane: service. 


epartment. 


6,—Limitation as to writs of error applies ~ we og 
State courts. Cummings v. Jones (U.S.S 

7.—New trial; immaterial erroneous caine 
Rowell v. Boston & Me. R. Co. (N. H.8.C.), Ab.. 

§.—Order by telegraph; order in writing. State v. 
Holmes (louwaS. C.), Ab 

* es tos eof party attending suit from process ap- 
-* Ys — proceedings. Matthews v. Tufts 
Se. BaD, AN 0s 5904:0 606 -Addnessues sdSscedase sane 





10. 


11. —Referees’ fees, stipulation as to and amount ‘ot; 
costs ne disbursements. Mark v. Buffalo (N. Y. 

2. Ape). 4 defense, what is not; alteration ¢ of note. 
Rogers v. Vosburgh (N. Y. pp. yy Saar 
See Conflict of Law; Criminal Law; Injunction 
Judgment ; Maritime Law; Removal of Cause; Will. 

PRIVILEGE. —y Attorney and Client; Practice ; 
Slander and Lib 


PRIVILEGED ‘COMMUNICATION. See Evi- 
Liability of ti adminis- 
PROBATE, og Gaieemalion: ‘aon ‘urisdic- 
tion conclusive as to collateral proceeding. arrison 
v. bay ooh SU PER ORNR MED: ot sadae acnicnsndabigamba, baer 
See Jurisdiction; Removal of Cause ; Will. 
PROMISSORY NOTE. See Husband and Wife. 
PROTEST. See Evidence. 
PROXIMATE AND REMOTE CAUS 
ul act — loss of business. Hughes v. Me: 
Donough ( (N. J.S. BER a Ae rE 
AW pole Negligence. 


ILROAD. Elevated street; rights of ohneing 

BALE In re rcaawe of East R. Bridge & C. I 
8. T. Co. (N. ¥.S. C.), 
* cago e Yr = not applicable to station grounds. 

. v. Campbell (Mich. 8. C.), Ab 
Carrier ; Corporation : Damages ; Eminent Do- 

oe Se: Seer dunes: Sunday ; Vater-Course. 

RAPE. See Criminal Law. 
REAL, ESTATE. Mine; 
d. avis v. Treharne (En, 
2. A. a. timber, title to, on ie. 
(Penn. S. C.), Ab 


RECEIVER . 
WW. We Cy BNNs ccc ccsecses coccces cocccoscvessee: soseces 


RECEIVER ‘OF STOLEN GOODS | See Crimi- 


RECORD. Satisfaction by mortgagee after assignment 
mortgage to another iprtaty of lien; en“ 
y  peenapeny Bacon v. Van Schoonoven (N. - 7 , 


See Registration. 
een, sureirng By judgment creditor ; 


ss partner. Nehrboss v. 


See Fixtures. 
Suits against. Barton v. Barbour (U. 


evidence ¥ 
Bliss (N (N. 


REFEREN CE. Long account to authorize must be 
ary nee oo eppene of suit. ap v. Inger- 
soll (N.Y. App.), A 


176 


jury ; auper- 


woe Company v. Thannhauser 


- 498 


134 


410 


199 


46 


. 194 


: 376 


REGISTRATION. Recording of ‘geal. ‘Putney v. ™ 


Cutler (Wis. 
ACN ean et as aman ve notice. 
( 


bcaeecccsocse so Neal ¥. Weis 


"y. Alberry (Mi _§ 2 FER er ere 


Agent, » 
MLIOICUE GO™EORATIPA., 3 8."C") 


monic F, ae; USE. Cause pending when act 
cS. 5 eral statute as to evidence, rule of 
e 


(U.S. S oy | ah aa onli ere et ae aig 7 
Jurisdiction ‘n ae er to authorize. Evans v. 
n oe eres 
.—Penetios. ‘Traders’ "Bank of Chicago v. Talimadge (U. 
es & AW Sere 
4—Rule of decision ; pr “7 WN in 
Stafford v. Hightower (Ga. 8. C.), 


Cc. ds 
456 


fe adjudicata. King v. Worthington . 








) Ab. 154 > 


| 1. 





| REMOVAL F CAUSE-Continued. 

5.—Under act o 
when ae 
Ohio), A 


Bruce v. veseeve . 8. 


# ication too late. 
Oleograph Co. (U. 8. C. C., Il.), Ab........ ......... 
7.———} construction of pate 2 of act. Ps 
Atlantic &0O.R. Co. (U.S. C. C., Penn.), Ab..... 
; what must Cpt under act of 1867. Aldrieh 
v. Crouch (U.S. 





= 3 @ severing of causes o: Panis Hyde v. Ruble 
ese Crs reer ts re 
10.—Time “a application under act of 1875 Meyer v. 

Norton (U. 2 See eer ee 


REPLEVIN. Ofsewing-machine sold on installment 
plan; when demand necessary. Wheeler & W. Mfg. 
Co. v. Teetzlaff (Wis. S.©.)... ......00.cc0e oe coves 

2.—By vendor of goods sold insolvent firm; demand; 
attachment of goods by creditor of vendee; what 
gy es vendor to rescind sale; intention not to 


See Action; Fizturés. 
RES ADJUDICATA. See Removal of Cause. 
RIPARIAN RIGHTS. See Eminent Domain; Ice; 


Water-Course. 


ste weeee 


ROBBERY. See Criminal Law. 
SALE. , Sats emptor ; ; drugs. Janes v. George (Tex. 


2.Conditional : lease ; ‘organ ‘on rent. Hine v. Roberts 
GE. By We Da cnc . 0s6snk oncehcbnes ctcandaanesaenah 
3.—Of colts 8 be foaled, valid; delivery. Hull v. Hull 
(Conn. 8. C.), 
4 —Contract; nae machine on rent. anes Sewing 
. Co. v. Cole (Tenn. 8. C.), N.... 
5. ; certainty; tender of performance ; waiver; 
ing pounae hnapreseunaceeed —' Vv. - Pettit &.¢ = 


6. —Sudictal 3 
yo UL eS Se ER ee se 
7.—Land one navigabie water. Halbert v. Edens 
ERs: UA MUL ican. sane 40, souk: migdidd suns combiesen buae 
8.—Of personal property : ‘implied warranty of title. 

Matheny v. Mason (Mo.S. C.), Ab. 





; sending goods nas ordered. Bartholomae v. 
Wate Cr. Wan Gs Gs OD. onc Seseces shectdkcsag sevize 
10. oes title. Shepard v. Lynch (Kans. 8S. 


aly 








; privilege to. return; ‘reasonable time. Gam- 


mon v. Abram (Wis. S. C.), Ab 
See Contract ; Corporation ; Execution ; Memoran- 


SALVAGE. See Maritime Law. 
SCHOOL. See Civil Rights ; Municipal Corporation. 
SEARCH-WARRANT. See Criminal Law. 
SEDUCTION. Evidence; complaints by seduced 
ee of pains; pleading; “anes. Hatch v. 
Se CIE, Os, GPR, Manin cscs. sce. savacces sasdnccoton 
SENTENCE. See Cr iminal Law. 
SET; OFF. Judgment not allowed against fiduciary 
debt. ‘Tagg v. Bowman (Penn. S.C.), Ab..... ....... 
—_—-} = nonass another. Diehl v. mrrenned — 


8.C.), A ‘ 
“See Counter-Claim. 


SHERIFF. Protected by Fes og of competent court 
having jurisdiction; not liable for sale of goods of 
bankrupt, under process of State court, if without 
oMicial notice of bankruptcy. Conner v. Long (U. 


See Arrest ; Execution; Suretyship. 


SLANDER AND LIBEL. Libel; action against 
corporation ; privilege ; statement to justice issuing 
warrant ; evidence; papesnte | publications. McDer- 
mott v. Eve. Journal Asso. (N.J.8.C.), Abe... ...... 

; publication in newspaper of interview. Ulif- 
ford v ——— (oO Fk... ere 

; privileged publication; official publication by 

gockesy concerning member. Kirkpatrick v. Eagle 

Lodge (Kans. 8.C.), Ab... 22... ce cece ec cee seen eee 
4.—Privileged communication; statement in paper 
used in suit. Hart v. Baxter (Mich. 8. C.), Ab....... 
5.--Slander, charge of embezzlement, is per se. Frank- 
lin v. Browne (Ga. S. C.), Ab, 

6.——; charge of fraudulent conversion, 
ble per se. Elsas v. Browne (Ga. 8. C.), Ab. 

; charging person with criminal offense, ac- 

tionable per se; ‘opens watered milk. Geary v. 
Bennett ( 

8.——-, of title,  ileging tntrteiment of patent. ‘Bur. 
nett v. Tak (Eng. 

9.———-; alle ng infringement of trade-mark. ‘Ander- 
son Vv. Liebig’s Ext. of Meat Co. (Eng. Ch. D.), Ab.. 

; Imputing unchastity to married woman, ac- 

tionable per se; refusal to retract. Klewin v. 

Bauman ST WA Ecce +50: dened aabenedababede ae 

words charging commission of crime, 


2 
”. 
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actiona- 
4 


Pag 
1875 diversity of citizenship must | 
‘ 154 
Kerting vy. American 
Ab 377 


v 
414 


115 


. 318 


“tionable per se. West v. Hanrahan (Minn.S. C. ) Ab. 156 
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SLAN DER AND LIBEL—Continued. 


Pi 
.———; words actiona! “7 - se; damages affected 


by character. Campbell v. Campbell (Wis. 8. C.), ‘ 


SLAUGHTER HOUSE. See Nuisance. 


In trust not attachable b 
hee oe ed 


T Go.N Y. 8 2 STR Reese 433 


SPECIFI PERFORMAN yin Covenant as to use 


of premises; when equit not enforce. Colum- 


bia College v. Thatcher ( i Sera Ml 


to abstain from act, wk Psa bred penalty for 
breach, does not give covenantor option to do act 
upon payin —_ Pheenix Ins. Co. v. Continental 
Ins. Co (N. i shone soe 

3.—Not matter of fight. Rust v. Conrad (Mich. 8. C.), 


2. 





Ab. 

4. —Contract; ‘penalty for breach does not necessarily 
excuse non performance ; construction of contract. 
Higbie v. Farr (Minn. S 8. C.), Ab eI ae oh 


5.—Error from defendant's negligence not ground for : 


refusing. Goddard v. Jeffreys (Eng. Ch. D.), Ab..... 

6.—Inability to iy perform. Burrow v. Scammell 

SE MEAs UII cts bene © 02609 sascoderdcccccaness 
“See Contract. 


TE OF FRAUDS. _ Agreement for lease 

ST aval under. Marshall v. Berridge (Eng. App.), 

2. . ey oral, ‘relating toland. Alderson v. Maddi- - 

ES Eins, « 6ags sécrarcistacies oo sens 

» equity will enforce oral, for sale of mod. partly 
performed. Pulsifer v. Waterman (Me. S. C.), Ab... 

4.—Marriage, promise of, invalid under. Ulman v. 

Meyer (U. 8. C. C., N. ¥.), 

6 —pomerancum, what constitutes. Cave v. Hastings 

DCist. Qeheaca. ths ‘Shnabegnactsennaend 09600066600 

e.—Orai promise to marry aftes a year, void within. 





439 


ee ree 409 


Uliman v. Meyer (U. 8. C. C., N. ¥.), N........ 22.000. 164 


7.—Promise to pay debt of another; guaranty of note of 
third person yy nel to pay one’s ag not. Ea- 
gle Mowing & R. - Shattuck (Wis. 8. C.), N... 
8.—Right to shoot 4.4 aa; interest in land. Webber 
Vv. Sm, GT BAD, BB. 2 ccc. cs  ccecces ce ~ aoe 
9.—Trust by parol. Wright v. Gay (I. 8. .), Ab 22. 


STATUTE OF LIMITATIONS. Aghnowieda- 


ment by one joint debtor. Campbell v. Brown (N. C. 


8. 

2. —Action between trustee and cestut i que trust. Cross- 
Harston v. Tenison ot, Ps Daddone. svececes 
3.—Contract, weswet of, by part es Glick v. 

DMR MIR cc censcccsaee ence cis 6 + a0gde 
4. Death of laine a not stop statute running. 
Sambs v. Stein (Wis. S.C.), Ab..... ....0. 6. cee eee 
5.—Change of statute after cause of action accrued ; 
« »Statutory construction; old Code, ? 73. Guillotel v. 
Mayor (N. Y. App.) . 
6.—New promise ; extrinsic “evidence f° identify debt. 
Abraham v. Swan (W. Va. App.), Ab....... .. 


24 


7.—Partial Oy ee new promise. ai v. Roberts - 
3) 


CC Ticinnctiacus a66 onctvads €._ »s00 000 
8. R it $. note; falling due on Sunday ; days of 
grace. Morris v. Richards (Eng. Q. B. D.), full....... 
9.—Promise to “ pay as soon as possible”’ sufficient to 
take out of. Norton v. Shepard (Conn. 8.C.), N. 84; Ab 
10.—Payment by one joint debtor, a. will not revive 
debt. Kallenbach v. Dickinson (Ill. 8. C.), N....... 
11.—Promise to stranger to pay outlawed debt,’ when oe: 
able. Bachman v. Roller (Tenn. §S. C ), | Reaheeey 
12.—What “essential to remove bar; part payment e 
joint debtor. Kallenbach v. Dickinson (III. 8. C.), Ab. 
R. yw 1 of y 3 by new promise. Wesner v. Stein 


(Penn. 8. C.), 
13.—Claim nst Suited States; statutory ‘construction. 
U.S. v. Taylor (U. S$. S. C.), AD. .....0..-ee eee 


135 


37 
18 


14.—Wages, fai ure to pt AF monthly. Butler v. Kirby 
3’ * 


See yk FT 7 Contractor National ‘Banks; ‘Patent. 
eee CONSTRUCTION. Grant of 


ic wed ety excludes other powers. City of Cairo 
Bross (Ill. 8. C.), Ab ............ 4 
JicLegall laid out zoads. * words apply ‘to’ what. 
* State v. iegel (Wis. S C.), eS Net ap seRlar iy Meant 
3.—Larceny of letter; “delivery ” t 4 carrier. ge 
States v. McCready (U.8.C.C.),N ........... 22... 
4. ——- lodge not charitable y beige eae, 


398 


Bangor v. Masonic Lodge (Me. 8. C.). N....... 463 


5.—Natural en of words adopted. United States v. 


Temple (U. 8S. Aan Saebithihbebk thins ss nadaeh 498 


6.—Recognition t., statute of previous unauthorized acts; 
compromise; when oe. comes by; evidence. 


v. Nickles (U.S. 8.C.), AD .... -. ce ee eee eee 335 


7. = of repeal upon existing -- hts of action under 
Grah raham ¥. Chicago, Mil. & St. P. sade 

(Wis. ‘s. C.),A 
8. Selling beer; andi club. Seim v. State (Md. “App. Ds 
9. --Taxation, “exemption from; ‘Teal estate of bank ‘not 
net. a * ‘Commerce v. havea] (U.S. 8. C.), 


| 
‘a 
xs | 


- 188 





STATUTORY CONBTRUOTION Gut Page, 
10.—“* Travelling upon a ty injury while looking 
at a procession. Varney v. Manchester (N. H.8.C.), 


See Adoption ; Conflict of Law ; Criminal Law; 
Mining ; Mortga e; Nuisance ; Probate Law ; Re- 
moval of Cause ; Statute of Limitations. 


STOCK. See Corporation. 
STREET RAILROAD. See Eminent Domain. 
SU sideration. Unive To benevolent enterprise ; con- 


sideration \ dommed of = enna v. Livingston 
(Iowa §. 


vid porat for fraud on. ‘Gundersen v. ‘Rich- 
Se SU TL GM, BE ns dicneeddicns, sethiccsurencinil 
2.—Contract, ratification * on week daw. validates it. 
Van Hoven v. Irish (0.8. C. C.), Ab 7 
3.—Railroad, running of,on Sunday a work of necessity. 
Comm. v. Louisviile & N. R. Co. (Ky. App.), N..... 
4.—Sale of cigars on; violation of law; ‘* necessity. % 
Mueller v. State (Ind. S. ee ee 
5.—Travel on; when not by “Mane 8 &') or a charity. 
Bucher v. Fite hburg R. Co. (Mass 
See Constitutional Law; Gecledes.” 


SURETYSHIP. Accord and satisfaction between 
surety and a yee privilege. Lange v. Perley 
. =. ee nigbh« cates : eter i ied 216 Tl 
ppeal; surety = may not mpeac original ju g- 
ment. Kroll v. Libpey i J SAY era 159 
3.—Contract er een creditor and principal. Miller v. 
ED a: TSR ecccnsé _ \ gadget sunkananl 198 U) 
4.—Creditor holding money of principal debtor on de- U) 
osit, not bound to apply to “a Steiner v. Erie 
ime Sav. Bank (Penn. S. C.), Ab...........0-ee scene 198 Ul 
5.— rewh of creditor; interest. Wad v. Freeman (N.C f 


2 AA any 


- ow 


Py 
Ae 


he 
4 


“so 


6.—Ift Solut Fae Teceives benefit from ‘obligation, ‘his Us 
estate is liable after his death. Richardson vy. Draper 
(N. Y. App.), Ab. 12 2. 
7.—Official bond, sureties on, not liable for extra official oe 
acts. State v. Brown (Md. PO a ere 
8.—Liability for acts by principal before execution of 
bond ; testamentary trustee: yw as to disclosure. 
State v. Howarth (Conn. 2 Sear 
9.—Release by novation or A notice. Sim- 
mons v. Goodrich (Ga. 8S. C.), Ab. 
10.—Sheriff, official bond of; undertaking govextensive VE 
with duties. Baker v. Baldwin (Conn. 8. C.), Ab... 1% 
11.—Undertaking to release attachment; bringing in 
new —_ defendant does not make new suit; = 
ity of sureties. Cristal v. Kelly (N. Y. App.), Ab... 456 
See Guaranty ; Probate Law. 


a 


TAXATION. Assessment, what sufficient vote to 
authorize. Taft v. Barrett (N. H. 8. C.), Ab....... 308 WwW, 
2. of land for rer is tax. Dalrymple v. Mil- 
waukee (Wis. 8. C.), Ab ........ W. 
3.—Equitable action to have assessment declared void 
and recover money paid. Strasburgh v. Mayor (N. WwW, 





5.—Equality of; taxation of banks when other corpora- 

tions exempt ; national bank shares; deductions. 
Stratton v. Collins (N. J. 8. Ribs: Annas jit cagmamtivgen 47 
6.—Telegraph line taxable as real estate. Western Wi 
Un. Tel. Co. v. State (Tenn. 8. C.), N.. 4H 1 
See Constitutional Law; Municipal Corporation; 
National Bank ; Statutory Construction. Ww 


TELEGRAPH. panting of company for error in ‘ 
message; conditions as to repetition. ——— { 
Union Tel. Co. v. Blanchard (Ga. S. C.), Ab......... 478 

2. for damages, for errors or mistakes in ET 
sion of message. Western Un. Tel. Co. v. Griswold 
NE SPO tin i5-dd> 5 cduck.d <¢-snnknedeaummantdeas 1” 

3.—Telephone company not common carrier; exclusive 
contract. American Rapid Tel. Co. v. Connecticut 
, ee aS FO Sees eee 224 

See Contract ; Eminent Domain; Taxation. 

TELEPHONE. See Telegraph. 

TENDER. Of performance, when necessary; action. 
Terrell v. Morrison (Kans. p} eer pee 415 

e Sale. 


TITLE. Adverse possession : gocsumnetion as to royal 
grant. Tolson’s Heirs v. Manior (N. C. 8S. C.), Ab.... 257 
2.—Chattels vow by fraud. lamet v. Letcher. 
‘Ohio 8. C.), f 
3.——— AAS. SERIES “trustee in insolvency. ” Shaw 
v. Smith (Conn. 8. 
4.—To land formed by alluvion. Morris v. Brooke (Del. 
Oe I caceck, a ctisccextata sam antudehe cuedaunled 9 
.~-To lands sold under confiscation act. Kirk v. Lewis 
ee he ie eA nn haan < 5sd.ccddsictereatoamenia 255 
6. Through forged deed invalid though record fair and 
urchaser innocent. Reck v. Clapp (Penn. 8S. C.), Ab. 1 
See Asscesment; Carrier ; Fraud; Real Estate ; Slan- 











der and Libel’. 
TOR Mixing red with om ». om. 
Parker v. Baslow wd 8. ), N... . 364 
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TOWN. See Municipal Corgevetiens. 
-MARK. Crackers, “snowflake ” as aj om 
TRADE- a. ~y Larabee v. Lewis (Ga. S. S.C),N 
See Slander and Libel. 
TRESPASS. See a Ice ; Negligence. 
TRIAL. New; newly-discovered ovihenee: medical 
opinions. State v. Kearley (Kans. 8S. C.), 
re ty of queuing and closing. Dille v. Laval (Ohio 


3.-——— to opei and close argument. Love v. Dickerson 
(N.C 
4.—Tone and manner of trial judge i . charge not ae 


tionable. Rountree v. Gurr (Ga. 8. C.), Ab 
See Criminal Law. 

TRICYCLE. See Highway. 

TROVER. Will not lie to recover possession of evi- 
s of — from creditors. Rice v. Dillingham 
Ss SEE nindcceccpcasctsnedachh anbhbiak oceans 

RUST. Dividends of ag when aes part of corpus. 
T Vinton's Apoest. (Penn. S. C.), N. 222; Millen v. 
Guerrard (Ga. S. C.), N.. 
2.—Gift to beneficiary ; when trustee may n not abandon. 
Henderson v. Sherman (Mich. 8. C.), A 
See Appeal; Will. 


TREE ERO CEST and seaman’ sumagee. Baty’ v. 


See Will. 


ULTRA VIRES. See Corporation. 

UNDUE INFLUENCE. See Contract. 

UNLAWFUL ASSEMBLY. See Criminal Law. 

USE. Religious; bequest to educate for mtaletey 
McMillen’s Appeal (Penn. 8.C.), N 

USURY. Illegal interest to commission merchant as 
commissions. Stark v. Sherry (Tenn. 8. C.), N. 

2.—Interest for money held by lender's enone at bor- 

ars request, not. Bevier v. Covell (N. Y. App.), 


3.—Purchaser of land at bankrupt. sale cannot plead 


against mortgage. Nance v. Gregory (Tenn. S. C.), N. 
See Agency; Conflict of Law; National Bank’ 


VENDOR AND PURCHASER. 


Innocent ven- 





dor cannot be sued in vars for fraud of agent. Ken- 
neay v. muemay (6.5. %.C.), Talk... ...ccccces seonse 
3e5' Be fraud; subrogation Thommee sv. mages (Mo. 
‘ > pe Fixtures; Replevin; Sale. Ve 
VERDICT. Arrived at by chance. Satue & E. 
Shs Wc CUOMEE, GEE. RODD, The. cccccsesccs + osasses 
WAGER. See Contract. ? 
Shut- 


WAIVER. Of right to Far hw for costs. 

tleworth v. Dunlap (N. J full 
See yA, 

WAR NTY. Implied, that article furnished for 
ARES yh be efficient. - weepemaell v. R eeemene 
Tug & L. Coa. (Eng. rare ), full.. 

2.——, of ev article. 
(Kans. _ 1% eer Ra pr 

; Deed. 


WASTE. Execution debtor ‘wales lands in usual 
—— after =. vane v. vend mgned Iron Co. 
(Mich. 8. C.), Ab.. 

WATER-OOURSE. ‘Navigable stream: ownership 
he riparian rights. Wood v. Fowler (Kans. Ss. 


- 178 


424 


342 





515 





| WATER COURSE —Continued. P 
;. water of, may be diverted without compensat- 
” ing riparian owner. Black River Imp. Co. v. La 
Booming Co. (Wis. 8. C.), Ab. ... .....+.-... 
3.—Obstruction of, by railway company; duty of com- 
pany as to construction of culverts; nuisance ; suc- 
cessive owners of rai aeons. Union Trust Co. v. 
per Gams. B.C.), Bi icc. scccccccccvedsssescoce cece 


WAY. Dedication oy bec chee in use. Cyr v. Ma- 
dore (Me. 8. C.), Ab 457 


WHARF. See Constitutional Law; Negligence. 
WILL, + pe is a valid. Jenness v. Hazleton (N. H. 


MB NT on condition, the performance of which 
has become impossible. Hammond v. Hammond 
(Md. fpr. iy SERS, 456.-<00:960408000¥m > .400kestteneanes 

3.—— by husband in favor of wife not avoided b 
divorce for her misconduct. Card vy. Alexan er 
Cs. Ss Bi ne 00 00s ceenied: sonnebs<dckines oumnkiss 

4.—Burden of proof; name of testator written by an- 





anes attestation. McMechin v. McMechin (W. Va. 
o- Mennraetien: ey, payable from panes. 
Smith v. Fellows (Mass. S C). Ab 
6.——-; devise of wx eens Sak “Giles v. 
Little 6 i ere eee et 
7.———-; when sabia cannot give title: incomplete 
devise. Crooks v. Whitford (Mich. S. C.), Ab....... 
8.———; word * _ one of limitation. King v. Utley 
Gh. GB i Fs cdc asd. cnbsnde sandsadetives btinaban 
9.—_——-; trust = im me from doubtful words after 


Clark v. Leupp (N. Y. App.), Ab.. ... 

; breach of qcaditian: validity of condition in 

rn Hogan v. Curtin (N. Y. App.), 

11. performance of condition ees ng ac 
of Go excused. Decrow v. Moody ( 

12.—Fraud as to single legacy does not invalidate ai 
Harrison’s Appeal (Conn. 8. C.), Ab.............. ... 

13.—Gift to “second cousins.” Re Bonner Tucker v. 

Get, Gi Ck. 1), Biss xc\. 5. onmienssdsvesssaen 8 

14.—" Next of kin,” when widow included in. Seishnger * 
v. Chapman (N. Y. App.), Ab.. 

15.—Preference of legitimate to illegitimate ‘offspring. 
Appel v. Byers (Pean. 8. C.), full .............-.2. 200 

16. —Reobete law; to authorize action for construction 
of will, trust must exist; charge of debts and legacies 
on realty does — create trust; costs. Dill v. Wis- 
ner (N. App.) 

17.—TIrust by; commissions of ‘trustee; executor act- 
ing as trustee; ee petition under Pe of Civil 
+ “ermpapes § 27 Hurlbut v. Durant (N. Y. App.), 25 


eee eee Pee e sees eee eee eee Os rece r ees COeessssseeeeese 


See Definition; Executor. 


WITNESS. Codeof Civil Procedure, § 829; deceased 
party; to what survivor may testif : exclusion of 
proper testimony. Pinney v. Orth 

2.—In claim against United —— 
United States (U. 8.8. C.), Ab.... 2. ce. cee eee eee 

3.—In suit by executor; one Dideaten interest i. suit; 
7 > age party. Bachelder v. Brown (Mich. S 


See Attorney and Client. 
“ Child,” adopted. . 





" absolute gift. 


: restraint of marriage. 





eedler'er - V. 


WORDS. 


3 —* Delivery”’ of letter by carrier . Re eI =: 383 


3.—* Legally laid out roads,” 
4.—‘* Lightning” tornado.. 
5.—‘‘ Months,” when lunar and when calendar.. 
6.—* Next of kin,”’ when widow included in 
7.—* Religious” in will refers to Christianit 
8.—‘* Traveling upon a highway” 


statutory vauevermnnesed “we 
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Ab.. 457 


.C.), 
258 


